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FALSE  IMPRISONMENT. 


•  •       • 


Forrk.df  Remedy. 

Trb8PAS6  is  the  only  remedy'  for  an  illegal  imprisonment,  when  not  done 
under  colour  of  legal  pfooess^Bandon  v.  Alio  way,  11  Mod.  180).  It  is  the 
form  of  remedy,  also,  When  the  impri^nment  was  in  the  first  instance  legal, 
but  the  deft,  by  ^n  cftcess  of  authority  or  violence  becomes  a  trespasser  ab 
initio  (Com.  pig;.T^pass,  C,  2 ;  Bac.  Abr.  Trespass,  B.).  So,  it  lies  for 
a  wrongful -fa(u(risonment  after  the  process  is  determined  (Wythers  v*  Henley, 
Cro.  Jac,.  370}: 

False  innl)>ri8onment  is  an  unlawful  restraint  on  the  liberty  of  the  subject, 
either  by  confinement  in  a  prison-house,  &c.,  or  even  by  forcible  detention 
against  the  party's  will  in  the  street  (Selw.  N.  P.  015 ;  see  Bird  v.  Jones, 
15  Law  J.,  Q.  B.  82);  and  for  this  injury  an  action  vi  et  armis  lies, 
[  *2  ]  usually  termed  an  action  for  false  imprisonment  (lb.);  *as  to  what 
constitutes  an  arrest,  Beepost,  "Malicious  Abbbst,"  '^Escapb  on 
Mesne  Process  ;"  and  the  action  may  be  brought  for  an  injury  to  relative 
rights — ^thus,  for  the  false  imprisonment  of  a  wife  or  servant  (Ditcham  v. 
Bond,  2  M.  &  S.  436;  9  Rep.  113;  10  Rep.  ISO;  lCh.P1.187);  whereby 
a  loss  (that  of  society  or  service)  though  consequential  was  sustained  (1  Ch. 
PI.  187). 

If  the  imprisonment  took  place  under  colour  of  a  legal  proceeding,  the 
plt.'s  only  remedy  is  by  action  on  the  case  for  the  malice,  if,  indeed,  there 
was  malice  (see  post,  "  Malicious  Arrest  ;"  and  see,  further,  as  to  the 
form  of  remedy  for  an  injury  done  under  colour  of  process, ^ms^,  "Tres- 
pass"). 

Exercising  legal  authority  in  a  harsh  or  oppressive  manner  is  not  the  sub* 
ject  of  an  action  of  trespass  (Willis  v.'firidger,  2  B.  &  A.  286,  per  cur.). 

« 

Commissioners  in  BankruptcyJ]    Commissioners  of  bankruptcy  are  not  • 
liable  for  committing  a  person  who  does  not  answer  to  their  satisfaction  in 
an  examination  respecting  the  bankrupt's  estate  and  efl^ts  (Doswall  v.  Impey, . 
1  B.  6e  C.  163);  but  they  cannot  commit  forgiving  an  unsatisfactory  answer 
to  an  immaterial  question  (Ex^  parte  Baxter,  7  B.  &  C.  673). 

A  witness  summoned  by  commissioners  of  bankrupts  under  6  Geo.  IV.  c. 
16,  s.  33,  was  required  by  them  to  read  certain  entries  in  a  ledger,  and  on 
his  refusal  to  do  so  was  committed  by  them  for  refusing  to  answer  a  ques- 
tion :  holden,  that  the  commitment  was  illegal ;  for  a  request  to  read  was 
neither  in  form  nor  substance  a  question  (Isaac  v.  Impey,  10  B.  &  C.  442). 
By  6  &  6  Will.  IV.  c.  20,  s.  25,  the  court  of  review  and  subdivision  courts 
are  declared  to  have  been  courts  of  record  from  the  passing  of  1  &  2  Will. 
IV.  c.  56,  but  no  single  judge  or  commissioner  was  authorized  by  these 
statutes  to  impose  a  fine  or  commit  for  contempt ;  but  any  contempt  of  a 
single  judge  or  commissioner  was  cognizable  by  the  court  of  review.  But 
now,  by  5  &  6  Vict.  c.  122,  s.  66,  any  commissioner  of  a  court  of  bank- 
ruptcy, authorized  to  act  in  the  prosecution  of  any  fiat  directed  to  the  court 
of  bankruptcy,  shall  be  deemed  to  be  a  court  authorized  to  act  in  the  pro- 
secution of  such  a  fiat,  and  all  matters  and  duties  by  this  act  directed  or 
authorized  to  be  done  by  the  court  of  bankruptcy  may  be  done  by  any  one 
or  more  of  the  commissioners  appointed  or  to  be  appointed  by  1  &  2  Will. 
IV.  c.  56 ;  and  any  court  authorized  to  act  in  the  prosecution  of  any  fiat  in 
bankruptcy,  now  issued  or  hereafter  to  be  issued,  or  in  execution  of  any  duty 
imposed,  or  to  be  imposed  in  such  court,  by  this  or  any  other  act  hereafter 
to  be  in  force,  shall  have  all  the  powers,  rights,  privileges  and  incidents  of  a 
court  of  record.  • 


FALSE  IMPRISONMENT.  2 

Magistrates,']  No  action  can  in  general  be  snstained  for  any  act,  however 
erroneous,  if  it  have  the  express  sanction  of  the  judgment  or  direction  of  any 
of  the  courts  at  Westminster  Hall,  or  even  by  an  inferior  magistrate  acting 
within  the  scope  of  his  jurisdiction  (Marshalsea  case,  10  Rep.  76  a;  Perkin 
V.  Proctor,  2  Wils.  386 ;  Ackerley  v.  Parkinson,  3  M.  &  S.  411 ;  Doswall  v. 
Impey,  1  B.  &  C.  169;  Nichols  v.  Walker,  Cro.  Car.  395;  Hill  v.  Boteman, 
2  Stra.  711 ;  Sherwin  v.  Holioway,  ib.  1002 ;  Brown  v.  Compton,  8  T.  R. 
424;  Cave  v.  Mountain,  1  Man.  &  6.  257 ;  Morrell  v.  Martin,  3  Man.  &  G. 
281 ;  4  Sea  N.  R.  300 ;  Mills  v.  CoUett,  6  Bing.  85).  It  would  seem  that 
no  action  of  trespass  will  lie  against  a  judge  for  what  he  does  judicially 
though  with  malice  (1  Ch.  PI.  203).  It  has  been  held  that  the  Lord 
Chancellor,  sitting  in  bankruptcy,  is  not  liable  *to  an  action  for  false  [  *d  ] 
imprisdnment  for  committing  the  solicitor  to  the  commission  for  not 
obeying  an  order  (Dicas  v.  Brougham  (Lord),  1  Moo.  &  R.  309). 

Where  justices  have  jurisdiction,  and  the  conviction  is  still  subsisting  and 
is  not  void  ex  facie^  neither  the  justices  nor  the  officer  who  executes  the 
warrant  of  commitment  can  be  sued  as  trespassers  (Baylis  v.  Strickland,  1 
Man.  dc  6.  501 ;  but  see  Newman  v.  Bendyshe,  10  Ad.  &  E.  11 ;  Newman 
V.  Hardwick  (Earl),  8  Ad.  &  E.  124;  also  Ashby  v.  Harris,  2  M.  &  W. 
673).  As  to  the  liability  of  a  magistrate  in  trespass  for  committing  a  party 
for  disobedience  to  an  order  which  turns  out  to  be  invalid ;  see  Wilkins  v. 
Kimswortb,  3  Nev.  &  P.  65  ;  or  where  the  conviction  is  quashed  on  appeal, 
see  Jones  v.  Gurdon,  2  Gal.  &  Dav.  133.  Where  the  warrant  is  illegal  on 
the  face  of  it  fox  an  excess  of  jurisdiction,  trespass  lies  against  the  committing 
magistrate,  although  the  conviction  have  not  been  quashed  (Groome  v.  For- 
rester, 5  M.  de  S.  514);  but,  where  he  has  competent  jurisaiction,  his  judg- 
ment is  conclusive  until  reversed  or  quashed,  and  the  conviction  cannot  be 
controverted  in  evidence  (Strickland  v.  Ward,  7  T.  R.  633,  n. ;  Fawcett  v. 
*  Fowlis,  7  B.  &  C.  394). 

2Vb  InfomuOion^  Trespass,  and  not  case,  lies  against  a  magistrate  who 
grants  a  warrant  against  another,  and  causes  him  to  be  arrested  without  any 
information  upon  a  supposed  charge  of  felony  (Morgan  v.  Hughes,  2  T.  R. 
225 ;  see  Elsee  v.  Smith,  2  Ch.  Rep.  304 ;  1  D.  &  R.  97).  But  if  there  be 
an  iuformation  it  is  immaterial  whether  it  is  or  purports  to  be  founded  upon 
inadmissible  evidence  (Cave  v.  Mountain, st^pra).  A  positive  oath  that  a  felony 
is  actually  committed  is  not  necessary  to  justify  a  magistrate  (Elsee  v.  Smith, 
1  D.  &  R.  97). 

No  Conviction.']  Pit.  appeared  before  defl.,  a  magistrate,  to  answer  the 
complaint  of  A.  for  unlawfully  killing  his  dog;  defl.  advised  pit.  to  settle 
the  matter  by  paying  a  sum  of  money,  which  pit.  declined.  Defl.  then  said 
he  would  convict  pit.  in  a  penalty  under  the  Trespass  Act,  in  which  case  he 
would  go  to  prison.  Plt«  still  declined  paying,  and  said  he  would  appeal. 
Beft.  then  called  in  a  constable,  and  said,  '*  Take  this  man  out  and  see  if 
they  can  settle  the  matter,  and  if  not  bring  him  in  again,  and  I  must  proceed 
to  commit  him  under  the  act."  Pit*  then  went  out  with  the  constable  and 
settled  the  matter  by  paying  a  sum  of  money.  Held,  that  this  was  an  assault 
and  false  imprisonment  for  which  trespass  would  lie,  and  which,  as  no  con- 
viction had  been  drawn  up,  deft  could  not  justify  (Bridget  v.  Coyney,  1  M. 
&  R.  211). 

A  conviction  etated  that  pit.  having  been  brought  before  a  magisttate  on 
infonnatbn,  charging  him  with  having  unlawfully  returned  without  a  certi- 
ficate to  a  parish  whence  he  had  been  removed,  and  that  upon  that  oecaaion 
heconiessed  himself  guilty :  holden  good  upon  the  face  of  it,  and  that  it  was 
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not  necessary  to  state  expressly  any  act  of  vagrancy,  it  being  for  the  party 
convicted  to  show  in  his  defence  that  he  did  not  return  in  a  state  of  pauperism 
(Mann  v.  Danvers,  3  B.  &  A.  103). 

Variance  between  Cofwiction  and  Commitment,']  The  warrant  of  com- 
mitment must  not  substantially  vary  from  the  conviction,  so  that  the  offences 
stated  in  each  would  be  wholly  different  in  their  nature,  for  in  such  case  the 
commitment  has  no  conviction  to  support  it  (Rogers  v.  Jones,  3  B.  &;  C. 
409).  A  slight  discrepancy  however  is  not  material  (Massey  v.  Johnson, 
12  East,  67). 

*Warrant  must  show  Jurisdiction,']   A  justice  of  the  peace  is  also 
[  *4  ]  liable  as  a  trespassers f  the  warrant  of  commitment  do  not  show  any 
offence  over  which  he  has  jurisdiction,  although  there  may  have 
been  a  previous  regular  conviction  which  is  still  in  force  (Wicks  v.  Clutter- 
buck,  2  Bing.  483,  altered  in  7  &  8  Geo.  IV.  cc.  29,  30,  and  9  Geo.  IV.  c. 

31).      .  .  . 

But  if  magistrates,  having  jurisdiction  over  the  subject-matter,  produce  a 

conviction  drawn  up  in  due  form  and  remaining  in  force,  they  are  not  liable 

(Gray  v.  Cookson,  16  East,  13 ;  Baslcn  v.  Carew,  3  B.  &  C.  649;  Fawcett 

v.  Fowlis,  7  B.  &  C.  394;  see  Massey  v.  Johnson,  12  East,  67);  nor  are 

they  liable  in  trespass  upon  such  conviction  being  quashed  (see  43  Geo.  III. 

c.  141,  s.  1 ;  Massey  v«  Johnson,  12  East,  67 ;  Gray  v.  Cookson,  16  East, 

13 ;  Burley  v.  Bethune,  5  Taunt.  580) ;  nor  are  they  liable  for  a  mere  error 

in  judgment  or  a  mistake  in  the  particular  case  where  they  have  jurisdiction 

over  the  subject-matter.     Where  a  magistrate  committed  to  prison  the  pit. 

as  a  felon,  on  a  charge  of  maliciously  cutting  down  a  tree  on  premises  in  his 

occupation,  the  property  of  A.  B. :  held  that  the  defl.  was  not  liable  (Mills  v. 

Collett,  6  Bing.  85).     The  acts  of  a  justice  who  has  not  duly  qualified  are 

not  absolutely  void:  therefore  persons  acting  under  a  warrant  signed  by  a  * 

justice  who  has  not  taken  the  oaths  at  the  general  sessions  nor  delivered  in 

the  requisite  certificate,  are  not  trespassers  (Margate  Pier  Company  v.  Han- 

nam,  3  B.  &  Al.  266). 

It  was  held  that  an  action  on  the  case  could  not  be  sustained  against  a 

magistrate  for  issuing  an  irregular  or  void  warrant,  though  maliciously,  and 

that  the  action  should  have  been  trespass ;  for  in  general  no  action  can  be 

supported  against  a  magistrate  for  any  thing  done  by  him  in  that  capacity  on 

the  ground  of  malice,  and  if  there  be  an  irregularity  that  must  be  treated  as 

such  in  an  action  of  trespass  (Morgan  v.  Hughes,  2  T.  R.  225 ;  Hill  v. 

Bateman,  1  Stra.710;  Ackerly  v.  Parkinson,  3  M.  &  S.  425;  Barnardiston 

and  Soame's  case,  7  St.  T.  442 ;  Johnson  v.  Sutton,  1  T.  R.  545  ;  Reynolds 

v.  Kennedy,  1  Wils.  232). 

No  Jurisdiction,]  Where  the  court  has  no  jurisdiction  over  the  subject- 
matter,  trespass  is  the  proper  form  of  action  against  all  the  parties  for  any 
act  which  independently  of  the  process  would  be  remediable  by  this  action 
(1  Oh.  PI.  203;  Perkin  v.  Proctor,  2  Wils.  385).  A  court  of  requests  act 
prohibits  the  splitting  of  demands  to  bring  them  within  the  jurisdiction  as  to 
amount,  but  enabled  the  party  splitting  such  demand  to  sue  for  such  sum  as 
the  court  was  competent  to  award  in  one  action  if  he  would  receive  it  in  full 
discharge  of  his  debt.  The  order  of  the  court  for  execution  stated  the  cause 
of  action  to  be  a  reduced  debt  of  5/.,  the  highest  amount  recoverable,  but  it 
appeared  in  evidence  the  debt  was  originally  8/.,  and  It  was  not  shown  that 
the  residue  had  been  paid  or  given  up  by  the  pit.  Qucere^  whether  the 
court  was  proved  to  have  had  jurisdiction  (Andrews  v.  Morris,  1  Q.'  B.  3). 
When  a  judgment  is  vacated  for  irregularity,  a  party  is  never  excused, 
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if  an  execution  be  aecuted  thereupon,  yet  the  sheriff's  officer  is  excused, 
because  he  has  the  king's  writ  to  warrant  him  (Turner  v.  Felgate,  1  Lev.  05; 

1  Sid.  872 ;  see  Garth.  275 ;  2  Stra.  509,  recognised  as  good  law,  2  Wiis. 
385).  Trespass  is  also  the  proper  remedy  where  an  inferior  court  has  jurisdic- 
tion over  the  subject-matter,  but  is  bound  to  adopt  certain  forms  in  its  proceed- 
ings from  which  it  deviates,  and  whereby^the  proceedings  are  rendered  coram 
non  judice  (Cole's  case,  Jon.  W.  171 ;  Dawson  v.  Gill,  1  East,  64 ;  Smith 
V.  Boucher,  Hardw.  71 ;  Martin  v.  Marshall,  Hob.  68;  Weaver  v.  Clifford, 

2  Bulst.  64).    In  Smith  v.  Bouchier,  2  Slra.  094,  the  court  held  the  Vice- 
^Chancellor  of  Oxford,  the  judge,  gaoler,  officer,  and  party,  in  an 
action  in  the  Vice-Chancellor's  Court,  liable  in  trespass  and  false  im-  [  *5  ] 
prisonment.    The  custom  at  the  University  is,  that  on  pit.  making 
oath  that  he  has  a  personal  action  against  any  ^rson  within  the  precints  of 
the  University,  and  that  he  believes  the  defi.  will  not  appear,  but  run  away, 
the  judge  may  award  a  warrant  to  arrest  and  detain  him  until  security  be 
given.    The  affidavit  merely  deposed  that  pit.  suspected  the  deA.  would  run 
nway;  the  Vice-chancellor  had  no  jurisdiction,  on  such  an  affidavit,  and 
therefore  the  whole  proceeding  was  coram  non  jitdice.    Strange  says  that 
the  officer  and  gaoler  might  have  been  excused  if  they  had  justified  without 
the  bailiff  or  Vice-Chanceilor ;  yet  it  seems  they  could  not,  for  the  whole 
proceeding  was  coram  non  judice  (2  Wils.  385).     In  Martin  v.  Marshall 
(Mayor  of  York)  and  Key  (Serjeant-at-Mace),  Hob.  68,  it  was  held  the 
action  lay.    There,  there  was  a  custom  for  the  Mayor  of  York  to  direct 
precepts  for  appearance  in  the  Court  of  Chancery,  the  court  held  that  such 
precepts  roust  be  intended  to  be  in  writingj-and  because  the  justification  did 
allege  that  the  command  given  by  Marshall  (the  mayor)  to  Key  (the  officer) 
to  take  Martin  was  by  tvord^  the  plea  was  ill.     In  Carratt  v.  Morley,  1  Q. 
B.  18,  the  defl.  sued  the  pit.  as  resident  within  the  jurisdiction  of  a  court  of 
requests,  and  obtained  judgment  by  default,  and  he  was  taken  in  execution 
*by  an  officer  under  a  warrant  of  the  court,  his  residence  being  in  a  place 
which  was  expressly  exempted  from  the  jurisdiction  of  the  court     The  pit. 
brought  an  action  of  trespass  against  the  defl.,  six  of  the  commissioners  who 
signed  the  warrant,  and  the  officer  who  arrested  him.    It  was  held  that  the 
party  who  merely  originated  his  suit,  by  stating  his  case  to  a  court  of  jus- 
tice, was  not  guilty  of  trespass,  though  the  proceedings  were  erroneous  and 
without  jurisdiction.     But,  as  the  warrant  had  been  made  out  without  legal 
authority,  the  commissioners  were  liable  for  the  false  'imprisonment  which 
ensued  from  it.    The  warrant  was  informal  in  not  correctly  describing  the 
court,  as  well  as  for  not  following  the  style  and  form  given  by  the  act ;  but 
it  was  insisted  that  this  being  the  act  of  the  clerks  the  commissioners  were 
not  liable  for  it ;  yet  the  court  held  that  they  would  have  been  liable  for  the 
excess  of  jurisdiction,  however  perfect  the  form  of  warrant  might  have  been, 
that  this  would  have  been  no  protection  to  them :  held,  that  the  defect  in  the 
warrant  deprived  the  officer  of  the  protection  which  he  would  have  possessed 
if  the  warrant  had  been  correct,  or  even  substantially  good,  and  he  was 
therefore  liable  with  the  rest  (see  Cohen  v.  Morgan,  6  D.  dc  R.  8;  see  West 
V.  Smallwood,  6  Dowl.  580;  Parmiter  v.  Liverpool  Gas  Company,  3  Ad.  de 
E.  433 ;  Andrews  v.  Morris,  1  Q.  B.  3).     A  court  of  requests  act  enacted 
that  when  the  commissioners  should  have  made  an  order  on  the  defl.  for  the 
payment  of  money,  the  said  commissioners  present  in  court  might  award 
execution  against  the  body  or  goods  of  such  deA.,  and  thereupon  the  clerk 
of  the  court  at  the  prayer  of  the  pit.  might  issue  a  precept  under  his  hand 
and  seal  by  way  of  ca.  sa.  or  fi,  fa.  to  the  Serjeants  of  the  court,  who 
should  execute  the  same,  and  that  it  should  be  lawful  for  the  commissioners 
to  order  any  debt  to  be  paid  by  instalments,  and  on  default  at  the  inatanoe 
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of  the  pit.,  and  on  due  proof  tliereof  to  award  eoEecution  against  the  deft,  or 
his  sureties  for  the  whole  or  such  part  of  the  debt  as  shsli  remain  unpaid 
with  costs:  held,  that  after  simple  award  of  execution  the  derk  might  issue 
a  precept  for  canying  it  into  effect  without  further  intervention  of  the  coort. 
But  that  when  the  commissioners  had  ordered  the  debt  to  be  paid  by  certain 
instalments,  or  ^  execution  to  issue,"  the  clerk  could  not,  on  default  of  pay- 
ment and  application  to  him  *by  the  ph.,  issue  a  precefit  for  execu- 
[  *6  ]  tion  without  further  intervention  of  the  court,  for  that  the  commis- 
sioners  were  required,  when  acting  upon  such  de&ult,  to  exercise 
judicial  functions  which  could  not  be  delegated ;  and  therefore  that  the  clerk 
having  made  such  precept,  which  had  been  executed,  was  liable  in  trespass, 
though  the  proceeding  was  conformable  to  the  practice  of  the  court,  fbr  the 
court  could  not  institute  sudh  a  practice,  but  the  seijeant  executing  such  pre- 
cept was  protected  by  it  (Andrews  v.  Morris,  1  Q.  B.  3)« 

The  43  Geo«  III.  c.  141,  s.  I,  which  enacts  that  in  actions  against  a  ma- 
gistrate on  account  of  any  conviction,  in  case  such  conviction  shall  have 
been  quashed,  the  pit.  besides  the  amount  of  any  penalty  which  may  have 
been  levied  shall  not  be  entitled  to  recover  more  than  2d,  nor  any  costs  of 
suit  whatsoever,  unless  it  shall  be  expressly  alleged  in  the  declaration  (which 
must  be  in  case)  that'  such  acts  were  done  maliciously  and  without  any  rea- 
sonable or  probable  cause,  does  not  protect  a  convicting  magistrate  from  an 
action  of  trespass,  although  his  conviction  has  been  quash^,  when,  he  has 
acted  without  jurisdiction  (Jones  v.  Gurden,  2  Q.  B.  600 ;  6  Jur.  482). 
When  the  convicting  magistrate,  under  52  Geo.  III.  c.  08,  sched.  L,  r.  13, 
which  authorizes  a  magistrate  on  an  information  or  complaint  made  to  him 
to  proceed  to  hear  the  same,  was  not  the  same  magistrate  who  took  the  in- 
formation, held,  that  he  had  acted  vidthout  jurisdiction,  and  was  liable  in 
.trespass,  although  his  conviction  had  been  quashed  on  appeal  (lb.).  The 
statute  applies  to  those  cases  only  where  there  has  been  a  conviction  (Mas- 
sey  V.  Johnson,  12  Bast,  67).  And  ^rhere  it  appeared  that  an  information 
on  the  oath  of  T.  O.,  on  a  charge  of  vagrancy  against  the  pit,  was  laid 
before  the  magistrate  on  a  certain  day,  when  the  pit.  was  examined  and 
heard  upon  that  charge,  and  that  the  magistrate  then  made  out  a  warrant  of 
commitment  until  the  next  session,  in  which  warrant  it  was  wrongly  stated 
that  the  pit  had  been  charged  on  the  oath  of  T.  S.,  but  which  allegation 
might  be  rejected  as  surplusage  and  aflerwards  drew  up  a  conviction  dated 
on  the  same  day,  but  not  exhibited  until  a  month  afterwards  at  the  sessions: 
held,  that  this  was  sufficient  evidence  of  a  couYiction  connected  with  the  im- 
prisonment, however  informally  sucli  conviction  or  warrant  of  commitment 
operating  as  a  conviction  were  drawn  up,  and  therefore,  that  at  all  events 
the  magistrate  was  protected  against  this  action  (Massey  v.  Johnson,  12 
East,  67). 

When  a  statutory  protection  is  given  to  persons  having  acted  in  pursu- 
ance of  the  statute,  a  person  is  not  entitled  to  protection  merely  bemuse  he 
belieTed  bona  Jide  that  he  was  so  acting :  there  must  be  reasonable  ground 
for  the  belief.  If  the  party  acted  under  a  reasonable  though  mistaken  per- 
suasiMi,  from  appearances,  that  the  fiuits  were  such  as  macte  his  proceeding 
justifiable  by  the  statute,  he  is  entitled  to  protection,  though  the  real  facts 
were  such  that  the  statute  clearly  affi>rds  no  justification  (Can  v.  Cipperton, 
le  Ad.  de  S.  682 ;  and  see  Cook  t.  Leonard,  6  B.  de  C.  361 ;  Beechey  v. 
Sides,  0  B.  dt  C.  606 ;  Reed  t.  Cowmeadow,  6  Ad.  ds  £.  661 ;  Wedee  v. 
Berkely,  ib.  663).  But  Cook  v.  Leonard  is  questioned  by  Parke  and  Alder- 
son,  BB.,  in  Jones  v.  Gooday,  0  M.  ds  W.  730^.  Where  a  magistrate  widi 
some  ooloor  of  reason,  and  bona  fide  believes  that  he  is  acting  in  pursuance 
lawful  authority,  he  is  entitled  to  protactiQii,  altiioagk  hb  mayprooeed 
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illegally  or  exceed  bis  juriedietioii.  Whether  he  acts  with  such  colour  of 
reasoD  and  bona  fide  are  questions  for  the  jury,  undersell  the  circumstances. 
If  there  be  any  evidence  of  them,  and  the  pit.  desires  the  opinion  of  the 
jury  to  be  taken  on  them,  although  it  is  very  common  to  submit  them  to  the 
ju^  first  on  an  application  for  a  nonsuit,  and  if  the  *plt.  thereupon 
does  not  desire  the  matter  to  be  submitted  to  the  jury,  he  must  abide  [  *7  ] 
by  the  decision  of  the  judge  if  the  court  should  think  it  warranted 
by  the  evidenoe  (Heseldine  v.  Grove,  3  Q.  B.  107). 

Where  Excels  of  JurisdictianJ]  Magistrates  are  liable  in  trespass  if  the 
conviction  or  order  show  an  excess  of  jurisdiction  by  them  (Groome  v.  For- 
rester, 5  M.  dc  Sel.  814) ;  although  the  conviction  or  order  have  not  been 
quashed,  and  there  be  no  imputation  of  malice  (1  Oh.  PI.  205). 

Omvictian  must  show  Offence  committed.]  A  justice  of  the  peace  is  lia- 
ble in  trespass  if  the  conviction  or  order  upon  a  statute  does  not  show  oi)  the 
face  of  it  that  any  oiifence  has  been  committed,  and  in  fact  discloses  that  he 
acted  without  jurisdiction  (Cripps  v.  Burden,  Cowp.  640) ;  Branwell  v.  Pin- 
nock,  7  B.  &  C.  536 ;  Elsee  v.  Smith,  2  Ch.  Rep.  304 ;  Gimbert  v.  Coy- 
ney,  1  M'Cle.  dc  Yo.  469) ;  and  this,  although  the  order  have  not  been 
quashed,  and  there  be  no  imputation  of  malice  (1  Ch.  PI.  204). 

Where  a  statute  directs  that  the  justices  shall  summon  the  person  against 
whom  the  information'  is  exhibited  to  appear  and  plead  to,  and  to  attend  the 
hearing  of  the  information  at  a  time  and  place  mentioned  in  the  summons, 
which  is  to  be  served  "  ten  days  at  the  least''  before  the  time  appointed : 
held,  that  there  must  be  ten  clear  days  between  the  service  and  the  day  of 
healing,  and  that  where  the  conviction  shows  on  its  face  that  the  party  was 
coDvi<jed  ez  parte  on  defiiult  of  appearance  on  a  summons  appointing  too 
early  a  day,  such  conviction  is  no  defence  to  an  action  of  trespass  for 
enforcing  it  (Mitchell  v.  Foster,  12  Ad.  dc  E.  472). 

Trespass  lies  against  a  magistrate  for  false  imprisonment  for  committing 
a  party  char^  with  felony  for  re-examination,  for  an  unreasonable  time, 
without  any  improper  motive,  such  continuance  being  a  new  trespass  (Davis 
V.  Capper,  10  B.  &  C.  28).  And  it  seems  that  he  is  a  trespasser  cU)  initio 
(lb.).  It  seems  a  warrant  of  commitment  for  an  unreasonable  time  is  wholly 
void  (lb.;  R.  v.  Coding,  1  Bum,  J.  24th  ed.  1009).  But  where  the  period 
for  which  he  had  been  commited  appeared  to  the  court*  to  be  too  long,  a  rule 
ibr  a  new  trial  was  refused  on  the  ground  that  the  jurors  had,  to  the  satis- 
iacdon  of  the  judge  at  N.  P.,  found  that  the.  detention  was  not  excessive 
(Cave  V.  Mountain,  1  Man.  &  G.  257).  Where  an  ofllicer  detains  a  person 
under  process  after  bail  tendered,  or  other  ground  of  discharge,  he  is  liable 
in  case,  and  not  in  trespass  (Smith  v.  Egginton,  7  Ad.  &  E.  165, 167).  A 
magistrale  who  commits  a  party  in  a  case  where  he  has  no  jurisdiction,  is 
liable  to  an  action  of  trespass,  but  where,  supposing  the  facts  alleged  to  be 
true,  the  magistrate  has  jurisdiction,  his  liability  to  be  sued,  or  his  exemp- 
tion from  such  liability  on  the  ground  of  jurisdiction,  cannot  be  affected  by 
the  truth  or  falsehood  of  these  facts,  or  by  the  sufficiency  or  insufficiency  of 
the  evidence  adduced  for  the  purpose  of  establishing  them  (Cave  v.  Moun- 
tain, supra),  A  knowledge  by  the  committing  magistrate  that  the  prisoner 
will  be  subjected  to  restrictions  unnecessarily  severe  in  a  gaol  to  which 
be  is  committed  does  not  make  the  magistrale  a  trespasser,  unless  he  give 
express  directioBs  for  the  adoption  in  the  particular  case  of  such  treatment 

Magistrates  cannot  be  infected  as  trespassers,  if  foots  stated  to  them  on 
oath  by  a  compkinant  were  such  whereof  they  had  junsdisdk^tion  to  inquire, 
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and  nothing  appeared  in  answer  to  contradict  the  first  statement  (Lowtber 
T.  Radnor  (Earl),  8  East,  113).  Trespass  will  not  lie  against  a 
[  *8  ]  magistrate  or  other  public  officer  for  any  *thing,  which  in  the  dis- 
charge of  his  duty,  he  has  been  called  on  to  do  without  his  attention 
having  been  drawn  to  all  the  facts  necessary  to  enable  him  to  form  a  judg- 
ment as  to  the  course  he  ought  to  have  pursued  (Pike  v.  Carter,  8  Bing.  78). 

Notice  of  Action  to  Justice  of  the  Peace.]  By  stat,  24  Geo.  II.  c.  44,  s.  1, 
no  writ  shall  be  sued  out  against,  nor  shall  any  copy  of  any  process,  at  the 
suit  of  a  subject,  be  served  on  a  J.  P.,  for  anything  done  in  the  execution  of 
his  office,  until  notice  in  writing  of  such  intended  writ  or  process  shall  have 
been  delivered  to  him,  or  lefl  at  the  usual  place  of  his  abode,  by  the  attorney 
or  agent  for  the  party  who  intends  to  sue,  at  least  one  calendar  month  before 
the  suing  out  or  serving  the  same,  in  which  notice  shall  be  clearly  and 
explicitly  contained  the  cause  of  action ;  on  the  back  of  which  notice  shall 
be  indorsed  the  name  of  such  attorney  or  agent,  with  the  place  of  his  abode, 
"who  shall  be  entitled  to  the  fee  of  205.,  (or  preparing  and  serving  such  notice. 
By  5  &  6  Vict.  c.  97,  s.  4,  in  all  cases  where  notice  of  action  is  required, 
such  notice  shall  be  given  one  calendar  month  at  least  before  any  action 
shall  be  commenced,  and  such  notice  shall  be  sufficient,  any  act  or  acts  to  the 
contrary  thereof  notwithstanding.  The  day  of  giving  the  notice,  and  the 
day  of  suing  out  the  writ  are  both  to  be  excluded  (Young  v.  Higgon,  6  M. 
&  W.  49).  The  former  statute  does  not  extend  to  a  secretary  of  state,  he 
is  not  a  J.  P.  within  the  statute,  therefore  his  warrant,  if  bad,  will  not  justify 
the  officer  who  executes  it,  nor  is  it  necessary  to  demand  a  copy  of  the  war- 
rant before  bringing  an  action  (Entick  v.  Carrington,  2  Wils.  290) ;  nor  is 
a  king's  officer  within  the  statute,  which  means  to  protect  those  officers  only 
who  are  bound  to  execute  warrants  directed  to  them  as  constables,  6lc,  (lb.). 
As  to  the  requisite  form  of  notice,  see  "  Justice  op  the  Peace  ;"  •*  Con- 
stable," &c. 

In  some  cases  justices  are  protected  by  statute,  and  a  remedy  is  given  by 
action  of  trespass  against  the  parties  applying  for  warrants,  although  not 
otherwise  liable  (see  1  dc  2  Vict.  c.  74). 

Other  Parties,  Constdbh^s,  ^c]  No  action  shall  be  brought  against  any 
constablcj  headtx)rough,  or  other  officer,  or  against  any  i)erson  acting  by 
his  order  and  in  his  aid  for  anything  done  in  obedience  to  any  warrant  under 
the  band  and  seal  of  any  J.  P.,  until  demand  have  been  made  or  left  at  the 
usual  place  of  his  abode  by  the  party  intending  to  bring  such  action,  or  by 
his  attorney,  in  writing,  signed  by  the  party  demanding  the  same,  of  the 
perusal  and  copy  of  such  warrant,  and  the  same  has  been  refused  or  neg- 
lected for  six  days  after  such  demand ;  and  in  case,  afler  such  demand  and 
compliance  therewith,  any  action  shall  be  brought  against  such  constable, 
&c.,  for  any  such  cause  as  aforesaid,  without  making  the  J.  P.,  who  signed 
or  sealed  the  warrant  defl.,  on  producing  and  proving  such  warrant  at  the 
trial  the  jury  shall  give  therr  verdict  for  the  defl.,  notwithstanding  any  defect 
of  jurisdiction  (see  Atkins  v.  Kilby,  11  Ad.  &  E.  777)  in  such  J.  P. ;  and  if 
the  action  be  brought  jointly  against  the  J.  P.,  and  the  constable,  &c.^  then 
on  proof  of  such  warrant,  the  jury  shall  find  for  such  constable,  &c.,  not* 
withstanding  such  defect  t>f  jurisdiction,  and  if  the  verdict  be  against  the  J. 
P.  the  pit.  shall  recover  his  costs  against  him  to  be  taxed  in  such  manner  as 
to  include  the  costs  which  the  pit.  is  liable  to  pay  to  the  defl.  for  whom  such 
verdict  is  found  (24  Geo.  11.  c.  44,  s.  6).  A  similar  protection  is  given  to 
messengers  acting  under  warrants  of  commissioners  in  bankruptcy 
[  *9  ]  (see  6  Geo.  IV.  c.  16,  s.  81 ;  ante,  «  Bakuuptcy").    *Church- 
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wardens  and  overseers  of  the  poor  acting  under  a  magistrate's  war- 
rant of  distress  for  a  poor's  rate,  are  within  the  stalute  (Harper  v.  Carr,'7 
T.  R.  271 ;  Nutting  v.  Jackson,  B.  N.  P.  24).  By  an  act  for  regulating  the 
relief  and  employment  of  the  poor  of  the  parish  of  A.,  and  for  other  local 
purposes,  it  is  enacted,  that  no  action  shall  he  commenced  against  any  per- 
son for  anything  done  in  pursuance  of  that  act  until  afler  twenty-one  days' 
notice.  In  crespass  against  parish  officers  appointed  under  the  act,  for  im- 
prisoning the  pit.  upon  a  supposition  that  he  was  in  a  dangerous  state  of 
insanity :  held,  that  the  defls.  not  having  pursued  the  course  pointed  out  to 
parish  officers,  by  9  Geo.  IV.  c.  40,  with  regard  to  pauper  lunatics,  and 
therefore  not  being  protected  by  that  act,  were  not  entitled  to  notice  of  action 
under  the  local  act  (Elliott  v.  Allen,  1  C.  B.  18).  Where  justices  are  enti- 
tled to  notice  of  action,  and  the  points  with  reference  to  such  notice,  see  pos^, 
"  Justice  op  the  Peace."  The  statute,  24  Geo.  II.,  was  intended  to  make 
the  justice  liable  instead  of  the  officer ;  where,  therefore,  the  officer  make 
such  a  mistake  as  will  not  make  the  justice  liable,  the  officer  cannot  be 
excused.  So  that,  where  a  warrant  was  to  take  up  the  authors,  &c.,  of  a 
libel,  and  the  officers  took  up  persons  who  did  not  come  within  this  descrip- 
tion ;  held,  the  officer  was  not  justified  (Money  v.  Leach,  1  Bl.  R.  563) ;  an 
officer  executing  a  warrant  of  a  justice  of  Norfolk  at  large,  in  the  county  of 
the  city  of  Norwich,  was  held  not  to  be  justifiable  (Norfolk  Assizes,  1761 ; 

1  BI.  R.  563).  So,  where  under  a  warrant  to  take  up  loose  an^l  disorderly 
persons  the  constable  take  up  a  woman  of  character  (Dawson  v.  Clerk, 
ciled  ib.). 

Where  Action  lies  against  Private  Person,]  If  a  party  act  himself  in 
apprehending  another,  he  is  liable  in  trespass,  but  if  he  falsely  and  malicious- 
ly, and  without  any  probabl6  cause,  put  the  law  in  motion,  that  is  properly 
the  subject  of  an  action  on  the  case  (Elsee  v.  Smith,  1  Ad.  &  E.  103; 
Barber  v.  Rawlinson,  1  Car.  &  M.  330).  Unless  he  be  a  party  to  the 
actual  arrest,  of  which  his  presence  and  interference  are  evidence  (West  v. 
Smallman,  3  M.  &  W.  418).  Persons  exempted  from  an  arrest  under  the 
insolvent  acts,  cannot  bring  trespass  for  false  imprisonment,  their  remedy 
being  case,  for  abuse  of  process  (Ewart  v.  Jones,  14  M.  &  W.  772 ;  15 
Law  J.  22). 

Where  the  defl.  represented  that  the  pit.  was  a  fit  person  to  be  impressed, 
and  in  consequence  he  was  impressed,  though  not  a  fit  person ;  it  was  held 
that  the  deft,  was  liable  in  trespass.  "This  is  like  a  malicious  prosecution 
where  a  party  gets  a  valid  warrant,  or  writ,  and  gives  it  to  an  officer  to  be 
executed;  there  was  clearly  a  trespass  here  in  seizing  the  pit.,  and  the  deft, 
therefore  was  a  trespasser  in  procuring  it  to  be  done ;  nor  is  proof  of  malice 
necessary  (Flewster  v.  Royle,  1  Camp.  187). 

Where  the  immediate  act  of  imprisonment  proceeds  from  the  deft,,  the 
action  must  be  trespass,  but  where  the  act  of  imprisonment  by  one  person  is 
in  consequence  of  information  from  another,  then  case,  because  the  injury  is 
sustained  in  consequence  of  that  wrongful  act  of  another  (Morgan  v.  Hughes, 

2  T.  R.  231).  Case  is  the  only  remedy  for  arresting  a  person  privileged 
either  personally  or  locally  (Marshalsea  case,  10  Rep.  76  b;  6  Rep.  52  a; 
Cameron  v.  Lightfoot,  2  Bla.  1190 ;  Tarlton  v.  Fisher,  Doug.  671  ;  Barker 
V.  Braham,  6  Wils.  378 ;  Wheatley  v.  Pepper,  7  C.  &  P.  506).  But  qu^e 
whether  trespass  can  be  supported,  if  any  action  at  all  lie,  which  seems 
doubtful,  except  malice  be  alleged  and  proved  (see  Stokes  v.  White,  1  C. 
M.  &  R.  223 ;  Newton  v.  Constable,  1  Gal.  &  Dav.  408 ;  Lloyd  v,  Jones, 
5  Ad,  &  E.  2^8). 
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*Minufterial  Qficer.]  Where  a  ministerial  officer  proceeds  without 
warrant,  on  the  iDformatioD  of  another,  trespass  is  the  remedy  against 
the  irtformer,  if  it  turn  out  that  no  offence  for  which  an  arrest  without 
warrant  is  justifiable  had  been  committed  by  aoy  person  (Stonehouse  v. 
Elliot,  6  T.  R.  316 ;  Hedges  v.  Chapman,  2  Bing.  533).  The  officer  is  Dot 
liable  if  he  act  on  information  of  a  felony,  though  no  ofience  had  been  com- 
mitted (Lawrence  y.  Hedger,  8  Taunt.  14;  Hedges  v.  Chapman,  supra). 
So,  trespass  lies  against  (he  informer  if  there  be  no  warrant,  although  some 
person  bad  committed  the  offence,  for  which  an  arrest  might  legally  be  made 
without  a  warrant,  provided  there  had  not  been  reasonable  or  probable  cause 
for  charging  the  pit.  with  having  committed  the  offence  (1  Ch.  PI.  208). 
Trespass  lies  against  an  officer  who  proceeds  without  a  warrant  and  without 
foundation  upon  his  own  apprehension  (Groenvelt  v.  Burwell,  1  Salk.  896 ; 
Lawrence  v.  Hedger,  3  Taunt.  14). 

If  the  warrant  be  illegal  under  which  the  party  acted,  he  is  liable  in  tres- 
pass, and  in  such  action,  if  the  plt.'s  counsel  open  the  case  as  en  arrest 
upon  an  illegal  warrant,  the  pit.  is  not  bound  to  produce  the  warrant,  but 
the  deft,  if  he  rely  upon  it  as  a  justification,  must  (Holroyd  v.  Doncaster,  3 
Bing.  492). 

But  a  party  causing  to  be  issued  irregulnr  process  is  liable,  it  seems,  to 
the  person  injured,  in  case,  where  there  was  no  cause  of  action  and  the  pro- 
ceeding was  malicious  as  well  as  irregular,  (1  Ch.  PI.  206).  Where  the  court 
has  jurisdiction,  but  the  proceeding  is  irregular,  trespass  against  the  attorney 
and  pit.  is  the  proper  form  of  action  (Parsons  v.  Lloyd,  8  Wils.  341 ;  2  Bl.  R. 
1192 ;  Jarmain  v.  Hooper,  6  Man.  &  G.  850,  and  cases,  n.  (c) ;  Barker  v. 
Braham,  ib.  368 ;  Roper  v.  Popkin,  2  Stark.  404) ;  although  the  act  be  done 
by  the  attorney's  agent  (Bates  v.  Billing,  6  B.  &  C.  38).  Wherethe  process 
is  irregular  merely,  and  not  void,  and  has  not  been  set  aside  trespass  will 
not  lie  (Biddle  v.  Pakeman,  2  C.  M.  &  R.  30;  3  Dowl.  714).  But  where 
an  arrest  is  made  under  process  which  is  aflerwards  set  aside  for  iriegtrlarity, 
the  attorney,  as  well  as  the  pit,  is  liable  in  trespass  (Codrington  v.  Lloyd, 
8  M.  &  W.  449 ;  see  also  Green  v.  Elgie,  5  Q.  B.  114,  overruling  Smediey 
V.  Southerland,  3  Esp.  202).  An  attorney,  who  deliberately  directs  the 
execution  of  a  warrant,  is  liable  in  trespass,  if  it  prove  bad  (Green  v.  Blgic, 
5  Q.  B.  99)  ;  particularly  if  his  conduct  show  a  motive  beyond  the  mere 
wish  to  discharge  his  professional  duty,  he  will  be  liable  (Green  v.  Elgie,  5 
Q.  B.  99).  Where  a  judgment  is  set  aside  for  irregularity,  this  is  the  appro- 
priate remedy  for  any  act  done  under  it  (Philips  v.  Biron,  1  Stra.  509).  In 
Sowell  v.  Champion,  6  Ad.  d^  E.  407,  it  was  held  that  the  attorney  who 
places  an  execution  in  the  hands  of  an  officer  is  not  guilty  of  trespass,  though 
he  be  persuaded  that  the  officer  will  execute  in  a  place  which  will  turn  out 
to  be  out  of  his  jurisdiction ;  but  if  he  directs  it  to  be  executed  there,  or  if  the 
officer  tell  the  attorney  of  his  intention,  and  the  attorney,  knowing  it  to  be 
illegal,  acquiesces  in  it,  it  may  make  him  a  trespasser. 

Trespass  lies  against  the  sheriff  and  his  officer,  or  other  ministerial  officer, 
for  the  abuse  of  process  of  a  superior  or  inferior  court  (Woodgate  v.  Knatch- 
buU,  2  T.  R.  148;  Holroyd  v.  Breare,  2  B.  d^  A.  473).  Thus,  if  an  arrest 
be  made  after  the  return  day  of  the  writ  (Parrot  v.  Mumford,  2  Esp.  685); 
or,  be  made  out  of  the  sheriff's  bailiwick  (Olliet  y.  Bessey,  Jon.  T.  214 ; 
Sanderson  v.  Baker,  2  Bl.  R.  834).  So,  he  is  liable  for  the  detention  of  ofie 
in  custody  after  tender  of  the  debt  and  costs,  as  a  trespasser  a6  tniho  (Smith 
V.  Gibson,  1  Wils.  164;  Bac.  Abr.  Tiespass,  B;  Reed  v.  Harrison,  2  Bl. 
R.  1218).  Where  the  deft.,  a  sheriff's  officer,  arrested  the  pit.  at 
[  *^11  ]  *the  suits  of  A.  and  B.,  the  pit.  gave  a  bail-bond  in  the  action  by 
A.,  and  signed  another  paper  purporting  to  be  a  bail-bond  in  the 
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other  aetion,  which,  however,  was  not  a  perfect  iostrument,  hat  the  defU 
received  from  him  the  fee9  as  upon  a  bail-bond :  it  did  not  ai^>ear  which  was 
first  ezecufed ;  the  pit.  was  immediately  afterwards  discharged.  Held,  that 
the  officer  was  not  liafale  in  trespass,  although  it  appeased  that  an  hour 
before  the  plt.'s  discharge  B.  had  informed  the  defl.  that  his  debt  was  salisfU 
ed  (Blessley  v.  Sloman,  3  M.  dc  W.  40).  In  trespass  for  false  imprison* 
meat,  the  deft.,  a  sheriff,  justified  under  a  writ  of  chancery,  by  which  he  was 
commanded  to  attach  pit.  to  answer  as  well  touching  a  contempt  (not  stating 
what)  as  such  other  matters  as,  dsc  The  pit.  replied  under  11  Geo.  IV.  & 
I  Will,  IV.  c  36,  s.  15,  r.  5,  that  the  writ  was  for  a  contempt  in  not  answer- 
ing; that  pit  was  in  actual  custody  of  the  deft,  for  thirty  days  und^  the . 
writ,  and  was  not  brought  to  the  bar  of  the  court  in  that  time,  nor  was  his 
contempt  cleared,  the  last  of  the  thirty  days  being  in  term,  and  that  the  pit. 
in  chancery  did  not  bring  pit.  to  the  bar  in  the  thirty  days,  though  ^  con- 
tempt was  not  sooner  cleared,  and  that  it  thereupon  became  deft-'s  duty,  and 
he  was  requested  to  discharge  the  pit.  but  refused :  held,,  on  demurrer, 
(assuming  the  deft,  to  have  been  bound  to  discharge  the  pit.  without  any 
order  of  court,)  first,  that  the  action  should  have  been  in  case ;  and,  secondly, 
that  even  if  the  defl.  had  been  a  trespasser,  he  was  not  one  €ib  initio^  and 
the  replication  should  have  new  assigned  (Smith  v.  Egginton,  7  Ad.  ds  E*. 
167).  In  general,  where  the  act  complained  of  is  a  mere  nonfeasancey.as  if 
the  sheriff  or  a  magistrate  improperly  refused  bail,  &c.,  case,  and  not  tres- 
pass, is  the  proper  form  (Salmon  v.  Pprcival,  Cro«  Car.  196,  pi.  7,  cited 
arguendo^  Parsons  v.  Lloyd,  3  Wils.  343). 

An  arrest  on  mesne  process  which  is  not  returned  is  wrongful,  and  fake 
imprisonment  will  lie  against  the  sheriff  (2  Rol.  Abr.  563,  pi.  9, 18).  So, 
if  an  officer  of  an  inferior  court  do  not  return  the  process  directed  to  him, 
he  is  a  trespasser  ab  initio^  and  false  imprisonment  lies  against  him,  for  he 
is  as  a  sherifiT  within  his  jurisdiction  (2  Selw.  N.  P.  915). 

Where,  after  suing  out  a  ca.  sa,^  the  pit.  gave  a  release  to  the  deft.,  and 
Idd  the  sherift^  "  1  have  given  a  release,  you  must  not  go  on  ta  execute  the 
writ,*^  which  the  sheriff  afterwards  did ;  held,  that  he  was  liable  in  trespass 
(Barker  v.  St.  Quintin,  12  M.  &  W.  441). 

If  a  prisoner  in  execution  escape  by  the  voluntary  permission  of  a  gaoler, 
who  retakes  him,  he  is  liable  in  this  action  (Atkinson  v.  Matteson,  2  T.  R. 
17:^).  But  an  officer  who  has  arrested  a  prisoner  on  mesne  process,  and 
voluntarily  permitted  his  escape,  may  retake  him  before  the  return  of  the 
writ,  without  being  liable  in  trespass  (2  Selw.  N.  P.  718;  see  *' Escape  on 
Hbsnb  Procbss").  Trespass  lies  for  a  detention  under  lawful  process  if 
it  be  executed  at  an  unlawful  time  (29  Car.  IT.  c.  7,  s.  6;  Wilson  v.  Tucker, 
Salk.  78;  5  Mod.  95).  Where  it  appeared  that  the  defts.  as  constables,  had 
arrested  the  pit.  on  a  Sunday,  by  virtue  of  a  warrant  from  a  justice  of  the 
peace,  for  gating  a  bastard  child,  an  action  for  false  imprisonment  having 
been  brought;  held,  that  the  pit.  was  entitled  to  recover  (Taylor  v.  Freeman, 
2  Selw.  N.  P.  918,  n.  3).  Where  there  has  been  an  escape  against  the  will 
of  the  bailiff,  he  may  retake  on  a  Sunday ;  secus,  if  voluntary  (lb.  919)* 

Against  Party  charging  FelanyJ]    When  a  prisoner  is  detained  under  a . 
warrant  for  felony  after  his  acquittal,  of  which  ,the  deft,  had  notice,  trespass  is 
the  proper  remedy  (Webb  v.  Allen,  1  Anstr.  261).    But  case  is  the  proper 
remedy  for  falsely,  maliciously  and  without  probable  cause  procuring 
the  warrant  of  a  magistrate  to  *search  the  premises  of  and  and  ap-  [  *1!^]  t 
prebend  pit.  on  suspicion  of  felony,  under  which  his  premises  were 
searched,  and  his  person  imprisoned  (Elsee  v.  Smith,  1  D.  &  R.  97)..    If 
A.,  who  is  robbed,  suspect  B.  to  be  guilty  and  give  him  in  charge  to  a  con-. 
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stable  present,  if  innocent  B.  may  maintain  trespass  against  A.  (Stonehome 
y.  Elliott,  6  T.  R.  315).  But  where  the  pit.  was  taken  on  a  justioe's  war- 
rant, for  felony,  and  was  at  the  hearing  discharged  on  his  promise  to  appear 
again  in  a  week  upon  which  the  deft,  said  he  had  another  charge  of  forgery 
against  him,  whereupon  he  was  stopped  by  an  officer,  again  put  to  the  bar, 
but  was  dismissed  on  a  similar  promise :  held,  that  ded.  was  liable  in  case 
(Barber  v.  Rollinson,  1  Car.  &  M.  830).  If  A.,  having  no  right  to  appre- 
hend  B.,  direct  a  police  officer  to  take  him,  and  he  do  so,  A.  is  liable  in  tres- 
pass ;  but  if  the  statement  be  merely  made  to  the  officer,  leaving  it  to  him 
to  act  or  not,  as  he  thinks  fit,  and  the  officer  take  B.,  B.'s  remedy  against 
A.  is  (if  any)  by  action  on  the  case  (Hopkins  v.  Crowe,  7  C.  &  P.  373). 
A.,  being  in  the  Queen's  Bench  prison,  was  brought  up  to  that  court  upon 
an  order  of  court,  and  charged  with  an  attachment  for  contempt,  upon  which 
he  was  afterwards  detained  in  custody :  held,  that  trespass  lay  against  the 
party  who  caused  the  order  to  be  served  upon  the  marshal  (Bryant  v.  Chut- 
ton,  1  M.  &  W.  498,  Lord  Abinger,  C.  B.  diss.). 

Against  Party  obtaining  Warrant.']  Where  a  party  lays  a  complaint 
before  a  magistrate  on  a  subject-matter  over  which  he  has  a  general  juris- 
diction, who  grants  a  warrant  on  which  the  party  is  arrested,  the  person 
complaining  is  not  liable  as  a  trespassei^,  although  the  magistrate  had  no 
power  to  act  in  the  particular  case  (West  v.  Small  wood,  3  M.  &  W.  418), 

Process  misapplied^]  {The  sheriff  must,  at  his  peril,  execute  the  writ 
against  the  person  really  named  therein,  and  if  he  mistake  him  he  is  liable 
to  an  action  for  false  imprisonment  (per  Hankford,  J.,  11  H.  4,  91  a;  see 
also  Thurban's  case,  Hardw.  328,  per  Hall,  C.  B.)«  Trespass,  is,  in  general, 
the  only  remedy  (Sanderson  v.  Baker,  2  Bl.  R.  833 ;  Wale  v.  Hill,  Bulst. 
149 ;  Coote  v.  Leigh  worth.  Moo.  457 ;  see  Reeves  v.  Slater,  7  B.  &  C.  486). 
A.  B.  brought  false  imprisonment  against  C,  who  justified  that  he  had  a 
warrant  to  arrest  J.  S.,  and  having  asked  the  pit.  what  his  name  was,  he 
answered  J.  S.,  whereupon  the  defl.  arrested  the  pit.  Pit.  demurred,  and 
judgment  for  ph.,  because  the  deft  ought  at  his  peril  to  have  notice  of  the 
person  named  in  the  writ  (Coote  v.  Leighworth,  supra),  A  commission  of 
rebellion  issued  against  T. ;  G.  appeared  before  the  commissioners,  and  said 
he  was  the  person;  upon  which  they  apprehended  him;  held,  if  a  man  be 
taken,  though  he  affirm  himself  to  be  the  person  against  whom  the  commis- 
sion is  awarded,  yet  the  commissioners,  having  no  warrant  to  take  him  by 
the  commission,  his  offering  himself  to  be  the  person  will  be  no  excuse  in 
false  imprisonment,  as  has  been  held  on  the  execution  of  a  capias  (per  Hall, 
C.  B.,  Hardw.  323).  A  sheriff's  officer,  having  a  warrant  to  arrest  A., 
whose  person  he  had  never  seen,  went  to  her  house,  where  he  found  her  and 
the  pit.  together,  and  addressing  himself  to  the  latter,  he  said,  ^^I  have  a 
writ  against  you,"  whereupon  A.  desired  her  to  go  with  the  officer ;  he  took 
her  to  a  sponging-house  and  kept  her  there  all  night,  and  the  next  morning 
discovering  his  mistake,  released  her.  The  judge,  considering  this  as-  a 
trick  upon  the  officer,  directed  the  jury  to  give  the  pit.  nominal  damages 
(Oxley  V.  Flower,  2  Selw.  N.  P.  916).  But  if  a  person,  before  process  is 
issued  against  him,  be  asked  his  name,  and  he  give  a  wrong  one,  he  cannot 

maintain  trespass  for  imprisonment  under  process  by  the  wrong 
t  *13  ]  name  (Price  v.  Harwood,  3  Camp.  108).    *So,  where  there  is  a 

misnomer  in  the  process  which  has  not  been  waived,  trespass  is  the 
proper  remedy,  though  it  be  executed  on  the  person  intended  (Cole  v.  Head- 
son,  6  T.  R.  234 ;  Shadgett  v.  Ciifson,  6  East,  328 ;  see  R.  v.  Middlesex 
(BherifT  of),  2  Ch.  Rep.  267 ;  Morgans  v.  Bridges,  1  B.  &  A.  647 ;  Tidd, 
Pr.  9th  ed.  447;  Reaves  v.  Slater,  supra;  Glasspoll  v.  Young,  9  B.  dc  C. 
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696;  and  see  Hoye  ▼•  Bash,  1  Man.  ds  6.  775 ;  2  Sco.  N.  R.  86 ;  Bruo- 
skiil  V.  Robertson,  0  Ad.  &  £•  840);  and  the  sheriff  and  his  officers,  as  well 
as  the  parties  who  directed  the  process  to  be  thus  irregularly  executed,  are 
liable  (1  Ch.  PI.  207).  Trespass  does  not  lie  against  a  judicial  officer,  as 
the  steward  of  a  manor  court,  when  his  bailiff  by  mistake  takes  the  goods 
of  A.,  under  a  precept  against  B.  (Holroyd  t.  Breare,2  B.  &  A.  473).  But 
if  the  steward  of  a  court  baron  or  hundred  court,  instead  of  leaving  process 
to  be  executed  by  the  usual  officer,  directs  it  to  persons  named  by  the  party, 
from  whom  he  takes  an  indemnity,  he  is  then  liable  in  trespass  for  his  acts 
(Bradley  v.  Cure,  3  Man.  &  6.  221 ).  Trespass  does  not  lie  against  a  sheriff 
for  the  irregular  acts  of  his  bailiff,  under  a  judgment  obtained  in  the  county 
court  (Tinsley  v.  Nassau,  Moo.  &'M.  52). 

In  an  action  of  trespass  by  A.  against  B.  for  false  imprisonment,  the  lat- 
ter  cannot  defend  himself  under  a  magistrate's  warrant  against  C,  although 
A.,  the  pit.  was  the  party  charged  with  felony,  and  was  the  person  against 
whom  the  warrant  was  intended  to  issue  (Hey  v.  Bush,  1  Man.  d^  G.  775 ;  2 
Sco.  N.  R.  86). 

When  Writ  regular,']  Trespass  does  not  lie  against  any  person  who  acts 
upon  a  regular  writ  or  warrant,  however  malicious  his  conduct,  but  case  is 
the  only  proper  form  of  action  (Belk  v.  Broadbent,  3  T.  R.  1 85 ;  Boot  v. 
Cowper,  1  T.  R.  535  ;  Ratcliffe  v.  Burton,  3  B.  &  P.  225  ;  Stonehouse  v. 
Elhott,  6  T.  R.  315  ;  Gyfford  v.  Woodgate,  11  East,  297  ;  Weatherden  v. 
Embden,  1  Camp.  295  ;  Blsee  v.  Smith,  2  Ch.  Rep,  304). 

Arrest  of  Forty  priviiegeiJ]  The  form  of  action  proper  to  be  adopted  in 
cases  where  privileged  persons  are  arrested  was  much  discussed,  but  the  point 
was  not  decided,  in  Newton  v.  Constable,  1  Gal.  &  Dav.  408,  see  antey  p.  9. 

Breach  of  Peace.]  Where  a  party  is  guilty  of  a  breach  of  the  peace 
(Grant  v.  Moser,  5  Man.  &  G.  123) ;  or  his  conduct  amounts  to  or  is  likely 
to  produce  a  breach  of  the  peace  (lb.) ;  or  is  Ikely  to  occasion  a  renewal  of 
the  breach  (Banes  v.  Brewster,  2  Q.  B.  375) ;  the  de(\.  is  justified  in  giving 
him  into  the  custody  of  a  police  officer  (Timothy  v.  Simpson,  1  C.  M.  &  R. 
757 ;  see  Reeve  v.  Tavlor,  4  M.  &  W.  470 ;  Atkinsion  v.  Warne,  1 C.  M.  & 
R.  827  ;  Wheeler  v.  Whiting,  9  C.  &  P.  262  ;  Banes  v.  Brewster,  1  Gal. 
^  Dav.  669 ;  2  Q.  B.  375 ;  6  Jur.  392). 

But  making  annoyance  and  disturbance  at  a  meeting,  by  crying,  "  Hear, 
bear,"  and  putting  questions  to  a  speaker,  and  making  observations  on  his 
statements,  will  not  justify  the  chairman  in  giving  such  person  in  charge  to 
Uie  polke,  unless  what  was  done  amount  \fi  a  breach  of  the  peace  (Wooding 
V.  Oxley,  9  C.  &  P.  1). 

If  a  person  conduct  himself  in  a  disorderly  manner  in  a  public-house  and 
the  landlord  request  him  to  depart,  and  he  refuses  to  do  so,  the  landlord  is 
jostififed  in  laying  hands  on  him,  to  put  him  out ;  and  if,  while  the  landlord- 
has  bold  of  him  to  put  him  out,  the  person  lay  hands  on  the  landlord,  this  is 
an  assault ;  and,  if  seen  by  a  police  officer,  he  is  justified  in  taking  the  person 
ioto  custody  (Howell  v.  Jackson,  6  C.  &  P.  723). 

Trespass  and  false  imprisonment :  plea,  that  the  deft,  was  pos- 
sessed *of  a  dwelling-house,  and  that  the  pit.  entered  it,  and  then  [*  14  ] 
and  there  insulted,  abused,  and  ill  treated  tlte  deft,  and  his  servants 
in  their  dwelling,  and  greatly  disturbed  them  in  the  peaceable  possession 
thloreof,  in  breach  of  the  peace,  whereupon  the  deft,  requested  the  pit.  to  de- 
part, which  he  refused  to  do,  and  continued  in  the  house,  making  the  said 
disturbance  and  affray  therein,  and  thereupon  the  deft.,  ii^  order  to  preserve 
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the  peace,  and  restore  good  order  in  the  house,  gave  charge  of  the  pit.  to  a 
certain  policeman,  and  requested  him  to  take  the  pit.  into  custody,  to  be 
dealt  with  according  to  law  ;  that  the  policeman  gently  laid  bis  hands  on  the 
pit.  for  the  cause  aforesaid,  and  took  hizninto  custody.  It  appeared  that  pit. 
entered  the  dert.'s  shop,  to  purchase  an  article  marked  at  a  certain  price,  for 
vhich  the  shopman  asked  a  higher  price,  when  a  dispte  arose  between  them, 
whereupon  the  shopman  desired  him  to  go  oat  of  the  shop,  which  he  refused  to 
do ;  the  shopman  pushed  him  out :  before  they  did  so,  he  declared  he  would 
strike  any  one  who  would  lay  hands  on  him.  One  of  the  shopmen  suppos- 
ing this  to  be  a  challenge,  stepped  out,  and  struck  the  pit  in  the  face,  near 
the  shop*door..  The  pit.  went  back  and  returned  the  blow,  whereupon  a 
contest  commenced  between  the  shopman  and  pit.  The  deft,  having  heard 
the  noise  came  down,  and  found  the  pit.  on  the  floor  struggling  and  scuffling 
with  the  shopman.  This  continued  in  deA.'s  presence  for  two  or  three 
minutes.  The  deft,  sent  for  a  policeman ;  on  his  arrival  the  pit.  was  reques* 
ted  to  leave  the  shop  quietly,  which  he  refused  to  do,  insisting  upon  his  right 
to  be  there.  The  deft,  then  gave  him  in  charge  to  a  policeman,  who  took  • 
him  to  the  station ;  but  the  charge  was  dropped;  held,  first,  that  the  deft,  was 
justified,  under  the  circumstances,  in  giving  the  pit.  in  charge  to  a  policeman 
for  the  purpose  of  preventing  a  renewal  of  the  affray ;  2dly,  that  the  sub* 
stance  of  the  plea,  that  is,  so  many  of  the  allegations  in  it  as  constituted  a  de- 
fence, was  not  proved,  as  the  assault  on  the  deft,  himself  was  not  proved 
(Timothy  v.  Simpson,  1  C.  M.  dc  R.  757 ;  see  Ingle  v.  Bell,  1  M.  dc  W. 
519).  To  the  above  plea  the  pit.  replied  de  injurid, :  held,  that  it  put  in  issue 
ail  the  allegations  constituting  the  ground  of  arrest,  and  of  these  it  was  not 
necessary  to  prove  all.  It  is  enough  to  establish  so  many  of  them  as  would 
justify  the  arrest.  It  is  not  enough  to  prove  facts  that  would  justify  the  impris- 
onment, it  is  necessary  to  prove  such  facts  alleged  as  would  do  so.  '  The  al« 
legations  which  were  proved  were  the  entry  into  the  deft.'s  house,  the  assault 
on  his  servants,  the  disturbance  of  the  deft,  in  his  possession  of  the  house 
by  an  aftray  in  it,  in  which  the  pit.  bore  a  part  just  before  the  time  of  the 
arrest,  and  that  the  deft,  gave  the  pit.  in  charge,  in  order  to  preserve  the 
public  peace,  but  the  fact  of  an  assault  on  the  pit.  himself  was  not  proved, 
and  that  is  the  only  breach  of  the  peace,  which  in  the  plea  appears,  by  ne- 
cessary implication,  to  have  been  committed  in  the  defl.'s  presence ;  for  in 
none  of  the  other  alleged  facts  is  the  deft.'s  presence  inserted,  or  necessarily 
implied  before  the  moment  of  actual  interference.  The  disturbance  of  the 
deft,  in  the  possession  of  his  dwelling-house  might  have  occurred  by  an  entry 
in  his  absence,  and  therefore  that  averment  does  not  by  necessary  implica* 
tion  affect  the  deft.'s  presence  (lb.). 

Queerej  whether  a  private  individual  who  has  seen  an  affray  committed 
may  give  in  charge  to  a  constable  who  has  not,  and  such  constable  may 
thereupon  take  into  his  custody  the  affrayers,  after  the  affray  has  ^tirely 
ceased,  after  the  oftenders  have  quitted  the  place  where  it  was  committed, 
and  there  is  no  danger  of  its  renewal  (see  per  Parke,  B.,  in  Timothy  v.  Simp* 
son,  1  C.  M.  &  R.  761  \  It  is  doubtful  whether  a  constable  may  airest  in 
order  to  take  before  a  justice,  that  he  may  take  sureties  of  the  peace  (see 

the  authorities  *cited  by  Mr.  Baron  Parke,  ib.).  But  where  a  defU 
[  *15  ]  who  had  immediately  before  witnessed  an  affray,  gave  one  of  the 

affrayers  in  charge  to  the  constable  on  the  very  spot  where  it  was 
committed  and  whilst  there  was  a  reasonable  apprehension  of  its  continuance, 
he  is  justified  in  so  doing,  though  the  constable  had  seen  no  part  of  the  af^ 
firay  (lb.).  Any  person  may  arrest  the  affrayer  at  the  moment  of  the  affray, 
and  detain  him  until  his  passion  has  cooled,  and  his  desire  to  break  the  peace 
has  ceased,  and  th^  deliver  him  to  a  peace  officer  (lb.). 
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But  where  the  defl.  pursued  the  pit.  (who  had  committed  a  hreach  of  the 
peace  hy  koocking  at  the  door  of  the  defl.'s  dwelling-house),  and  gave  him 
in  charge  afler  he  had  ceased  the  annoyance,  it  was  held,  that  he  was  not 
justified  in  doing  so  (Banes  t.  Brewster,  2  Q.  B.  875). 

Duturhance  in  CkurchJ]  Where  the  parish  clerk  refused  to  read  in  church 
a  notice  which  was  presented  to  him  for  that  purpose,  and  the  person  pre- 
senting it  read  it  himself,  at  a  time  when  no  part  of  the  service  was  going 
on :  held,  that  although  a  constable  might  he  justified  in  removing  him  from 
the  church,  afid  detaining  him  until  the  service  was  over,  yet  he  could  not 
legally  detain  him  afterwards,  in  order  to  take  him  before  a  magistrate 
(Williams  v.  Glenister,  2  B.  &  C.  699). 

Impnumment  by  MUitary  Officer."]  Trespass  will  lie  against  a  superior 
military  officer,  where  the  imprisonment  was  at  first  legal,  but  was  afterwards 
aggravated  with  many  circumstances  of  cruelty,  and  continued  beyond  ordi- 
nary bounds  (Wall  v.  M'Namara,  1  T,  R.  636).  So,  where  the  captain  of 
a  man-of-war  imprisoned  a  person  for  three  days,  for  a  supposed  breach  of 
duty,  without  hearing  him,  and  then  released  him  without  bringing  him  to  a 
coort  martial  (Swinton  v.  Molloy,  1  T.  R.  537,  n.). 

Without  Warrant — JPcfony.]  A  private  person  cannot  apprehend  another 
upon  suspicion  of  felony,  for  the  purpose  of  taking  him  to  the  place  where 
the  theft  was  committed,  in  order  to  ascertain  whether  he  was  the  thief  (Hall 
V.  Booth,  3  Nev.  &  M.  316). 

An  action  for  false  imprisonment  will  not  lie  at  common  law  where  the 
imprisonndent  was  merely  in  consequence  of  taking  a  ship  as  prize,  although 
the  ship  had  been  acquitted  (Le  Caux  v.  Eden,  Doug.  594).  Trespass  lies 
against  the  overseers  of  the  poor,  for  imprisoning  a  man  under  a  justice's 
warrant,  till  he  should  pay  a  sum  of  money  in  maintenance  of  a  bastard 
child,  of  which  the  mother  was  not  yet  delivered  ( Wennam  v.  Fisher,  2  Selw. 
N.  P.  918). 

Justices  are  empowered  by  the  27th  section  of  9  Geo.  IV.  c.  31,  to  convict 
of  an  assault  upon  complaint,  and  the  oflTcnder,  upon  conviction  thereof  before 
them,  is  to  pay  such  sum,  not  exceeding  5/.,  as  shall  appear  to  them  to  be 
meet,  which  sum  is  to  be  paid  to  some  one  of  the  overseers  of  the  poor,  or 
to  some  other  officer  of  the  poor  of  the  parish,  &c.,  in  which  the  offence  shall 
have  been  committed,  to  be  by  such  overseer  or  ofRcer  paid  over  to  the  gene- 
ral use  of  the  rate  of  the  county  in  which  such  parish,  &c.,  shall  be  situate. 
A  conviction,  under  ihis  section,  ordered  the  parly  convicted  to  pay  the  fine 
to  the  treasurer  of  the  county:  held,  that  the  conviction  was  bad,  and  the 
magistrates  liable  to  an  action  of  trespass  at  the  suit  of  the  party  imprisoned 
under  it  (Chaddock  v.  Wilbraham,  3  New  Sess.  Ca.  227 ;  12  Jur.  136 ;  17 
Law  J.  79,  M.  C,  C.  P.). 

In  trespass  by  A.  and  B.,  his  wife,  against  C,  for  false  imprisonment  of 
B.,  C.  justified  under  an  execution  against  the  pits,  for  costs  in  a  former 
action  brought  by  them  against  C,  alleging  the  recovery  of  the  judgment, 
the  issuing  of  the  ca.  sa.^  its  delivery  to  the  sheriff,  and  the  arrest  of  B.  there- 
under. The  pits,  replied,  confessing  the  recovery  of  the  judgment  and  the 
issuing  of  the  ca.  ««.,  de  injuria  mdi  propria  absque  restduo  causce;  held, 
that,  as  the  judgment  and  writ  were  admitted  on  the  record,  upon  the  war- 
rant and  the  arrest  of  B.  under  it  being  proved  by  the  pits.,  the  justification 
was  made  out  without  any  evidence  on  the  part  of  the  deft.  (Newton  v.  Boodle, 
SC,B.795). 
Vol,  II.  2 
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/.  Justification  under  a  writ  of  execution  issuing  from  art  inferior  court,  tested 
on  a  day  not  being  a  court  day,  is  bad  (Humphries  v.  Longmore,  17  Law  J. 
828,  C.  P.;  6C.B.  368), 

Form  of  Pleadings. 

Declaration. 1  The  venue  in  this  action,  as  in  other  personal  actions,  is 
transitory,  and  may  be  laid  in  any  county ;  if  the  imprisonment  happened 
abroad,  the  places  here  it  occurred  should  be  laid  with  a  videlicet^  thus:  "At 
Fort  St.  George,  in  the  East  Indies,  to  wit,"  "At  Westminster,  in  the  county 
of  Middlesex"  (Mostyn  v.  Fabrics,  Cowp.  161 ;  Wall  v.  M'Namara,  1  T.  R. 
536).  As  to  the  venue,  in  actions  against  justices  of  the  peace,  and  con- 
stables, dec,  see  "  Justice  of  the  Peace,"  "  Officer." 

Venue]  The  7  &  8  Geo.  IV.  c.  80,  s.  41,  which  directs  that  actions 
brought  for  any  thing  done  in  pursuance  of  that  statute,  shall  be  tried  in  the 
county  where  that  fact  was  committed,  applies  only  to  the  case  of  par- 
[*16]  ties  exercising  particular  powers  conferred  by  the  ^statute  (Thomas 
V.  Saunders,  5  B.  &  Ad.  462).  But,  a  police  magistrate  appointed 
under  2  &  3  Vict.  c.  71,  is  entitled  to  the  protection  of  that  statute,  ahhough 
in  the  exercise  of  an  act  within  the  ordinary  jurisdiction  of  a  county  justice 
(Hezeldine  v.  Grove,  3  Q.  B.  997).  By  21  Jac.  I.  c.  12,  s.  6,  it  is  enacted 
that  actions  against  justices  of  the  peace  for  anything  done  by  virtue  or  by 
reason  of  their  office,  shall  be  laid  in  thecounty  where  the  fact  is  committed; 

2  &  3  Vict.  c.  71,  s.  63,  enacts  that  no  action  shall  be  brought  against  any 
person  for  anything  done  in  pursuance  of  the  statute,  unless  the  venue  he 
laid  in  the  county  of  Middlesex  "(see  Hezeldine  v.  Grove,  3  Q.  B.  997).  The 
Stat.  10  Geo.  IV.  c.  44,  s.  41,  enacts  that  actions  brought  against  any  per- 
son for  anything  done  in  pursuance  of  that  act  shall  be  laid  in  the  county 
where  the  fact  is  committed.  A  charge  being  brought  before  the  deA.,  a 
justice  appointed  under  2  &;  3  Vict.  c.  71,  pit.  was  examined  for  the  defence 
on  that  charge,  and  his  evidence  being  unsatisfactory  to  the  deft.,  he  was 
removed  into  an  adjoining  room  while  deft,  considered  the  charge,  as  to  which 
the  deft,  decided,  but  he  then  held  pit.  to  bail,  suspecting  him  of  perjury ;  at 
a  future  day  (some  witnesses  in  contradiction  having  gone  away),  and  on 
that  day  (the  witness  appearing),  committed  pit.  for  perjury.  The  bill  for 
perjury  was  thrown  out.  The  pit.  sued  the  deft,  in  false  imprisonment  for 
an  act  committed  less  within  months,  but  in  more  than  three,  and  laid  the 
venue  out  of  Middlesex,  in  the  county  where  the  imprisonment  took  place; 
on  these  facts,  the  pit.  was  nonsuited  :  held,  that  the  nonsuit  was  right,  the 
deft,  not  appearing  to  have  acted  otherwise  than  bonafide^  and  being  there- 
fore entitled  to  the  protection  of  the  stat.  2  &  3  Vict.  c.  71,  as  to  limitation 
of  time  and  venue,  and  that'  pit.  not  having  demanded  that  the  question  of 
bona  fides  should  be  put  to  the  jury,  could  not  demand  a  new  trial  on  the 
ground  that  the  judge  had  nonsuited  him  on  the  objection  (Hezeldine  v.  Grove, 

3  Q.  B.  997).  The  21  Jac.  I.  c.  12,  s.  5,  enacts  if  any  bill,  plaint,  or  suit, 
for  false  imprisonment,  shall  be  brought  against  any  J.  P.,  mayor,  or  bailiff, 
of  a  city,  or  town  corporate,  head  borough,  portreeve,  constable,  tithingman, 
churchwarden,  or  overseer  of  the  poor,  or  their  deputies,  or  any  other  (who, 
in  their  aid,  or  by  their  commandment  shall  do  anything  concerning  their 
office)  concerning  anything  by  them  done,  by  virtue  of  their  office,  such 
action,  bill,  &c.,  shall  be  laid  within  the  county  where  the  trespass  was 
committed,  and  the  42  Geo.  III.  c.  85,  s.  6,  extends  to  all  persons  holding  a 
public  employment,  or  any  office,  station,  or  capacity,  civil  or  military,  in  or 
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out  of  this  kingdom,  and  who  by  virtue  of  sach  employment,  have  power  to 
commit  persons  to  safe  custody,  provided  that  when  any  action  shall  be 
brought  against  such  persons  in  this  kingdom,  the  pit.  may  lay  the  act  to 
have  been  done  in  Westminster,  or  in  any  county  where  the  deft  shall  reside* 

An  unlawful  detention  is  a  new  capture,  and  may  be  declared  on  as  such 
(Wythers  v.  Henley,  Cro.  Jac.  379). 

Trespass  for  assault  and  false  imprisonment  may  be  laid  diversis  diebus 
et  viciims  (Burgess  v.  Freelove,  2  B.  &  P.  425). 

DatnagesJ]  If  consequent  sickness  of  the  pit.  be  intended  to  be  relied  on, 
it  roust  be  stated  under  a  per  quod  (Pettit  v.  Addington,  Pea.  62).  A  rule 
for  the  discharge  of  one  who  had  been  illegally  arrested  was  referred  by  the 
court  to  a  judge  at  chambers,  who  ordered  the  discharge,  and  offered  to  give 
the  costs  of  the  application  if  the  pit.  would  bring  no  action  for  the  arrest. 
The  action  was  afterwards  brought,  laying  inter  alia  as  damage,  that  the 
pit.  had  been  obliged  to  pay,  and  had  paid  a  large  sum  of  money  in  order  to 
procure  his  discharge.  There  was  no  distinct  evidence  of  payment 
of  money  by  the  pit.  or  his  attorney:  held,  1st,  that  the  pit.  was  *en-  [  *17  ] 
titled  to  recover  his  costs;  but  2ndly,  that  as  the  declaration  hud 
alleged  actual  payment  of  them  by  him,  he  could  not  recover  that  part  which 
had  not  been  paid,  but  so  much  only  as  had  been  advanced  by  his  attorney, 
as  so  much  money  paid  by  himself,  through  an  agent  (Pritchett  v.  Boevy,  1 
Or.  &  M.  775).  Semble,  had  the  count  alleged  that  the  pit.  had  been  forced, 
and  obliged,  and  became  liable  to  pay  damages  for  such  liability  to  his  attor- 
ney, be  might  have  then  recovered  (lb.).  In  trespass,  against  several  defls., 
where  all  are  implicated  in  one  joint  act  of  trespass,  the  damages  must  be 
against  all  jointly,  though  all  may  not  have  been  equally  culpable  (Elliot  v. 
Allen,  1  C.  B.  18). 

If  there  be  an  abuse  of  an  authority  by  which  the  party  becomes  a  tres- 
passer ab  initio  the  pit.  is  entitled  to  recover  damages  as  well  for  the  part  of 
the  injury  which  would  have  been  justified,  had  there  been  no  abuse,  as  for 
that  part  which  is  directly  caused  by  the  abuse  (Kerby  v.  Denby,  1  M.  & 
W.  836). 

Putting  a  plea  of  felony  on  the  record  may  be  taken  into  consideration  by 
the  jury  in  aggravation  of  damages,  although  the  plea  is  withdrawn  by  the 
deft's  counsel  at  the  trial  (Warwick  v.  Foulkes,  12  M.  &  W.  507). 

A.  caused  B.  to  be  arrested  on  suspicion  of  felony,  and  taken  before  a 
magistrate, '  who  remanded  him  for  two  days  and  then  discharged  him. 
Semdle^  that  B.,  on  a  declaration  for  false  imprisonment  (in  the  usual  form) 
cannot  recover  for  the  two  daysMmprisonment  after  the  remand  (Holtum  v. 
Lotun,  6  C.  &  P.  726)  ;  whether  he  could  do  so  if  stated  as  special  damage, 
quigre  (lb.)* 

By  R.  G.  H.  T.  4  Will.  IV.  r.  6,  Ex.  Gr. ;  several  counts  in  trespass  for 
acts  committed  at  the  same  time  and  place,  are  not  to  be  permitted. 

In  an  action  for  false  imprisonment,  the  court  will  not,  after  the  lapse  of 
two  terms,  allow  a  count  to  be  added  to  the  declaration  (Connolly  v.  Fitch, 
2  Jor.  49). 

The  other  points  as  to  the  declaration  will  be  found  post^  ''Trespass;^* 

"  ASSAITLT  AIVD  BaTTBBT.^ 

Pka.l  The  rules  as  to  pleas  in  general  will  here  prevail  (post^  "Plea," 
"Trespass'').  In  trespass,  for  false  imprisonment  on  a  charge  of  felony, 
the  defl.  was  allowed  to  plead  that  the  pit.  had  forged  the  acceptance  of  a 
bill  of  exchange,  &c.,  and  that  deA.  therefore  caused  him  to  be  taken 
^before  a  magistrate ;  that  he  had  issued  an  acceptance  knowing  it  to  he 
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forged,  6iC, ;  that  deft,  had  reasonable  cause  to  believe  that  pit.  had  forged 
the  acoeptanee,  &c.,  and  that  pit.  had  obtained  money  on  the  bill  by  false 
pretences,  dsc.,  the  pit.  refusing  to  allow  the  circumstances  to  be  given  in 
evidence  under  one  plea,  and  it  not  necessarily  appearing  that  it  was  only 
one  transaction  (Currie  v.  Almond,  5  Bing.  N.  C.  224 ;  see  "  Plea"). 
Money  cannot  be  paid  into  court  in  this  action  (see  3  &  4  Will.  IV.  c.  42,  s. 
21).  The  general  issue  is,  not  guilty  (see  its  operation,  post,  "  Trkspass"), 
A  person  of  decent  repute,  while  attending  a  fair  in  a  town  in  which  he 
was  a  stranger,  in  the  way  of  his  business  as  a  horse-dealer,  having  unknow- 
ingly uttered  a  forged  note,  for  which  he  was  afterwards  apprehended  by 
private  persons  without  a  warrant  on  his  way  home,  and  carried  before  a 
magistrate  for  examination,  by  whom  he  was  immediately  discharged,  can- 
not maintain  an  action  of  trespass  for  false  imprisonment  against  those  who 
so  apprehended  him.  And  such  circumstances  may  be  pleaded  in  justifica- 
tion, and,  if  proved,  will  entitle  the  dcfi.  to  a  verdict ;  at  least,  the  Court  of 
Exchequer  would  not  grant  a  new  trial  when  the  jury  *had  been 
[  *18  ]  so  directed,  alihongh  the  deft,  had  also  pleaded  the  general  issue 
(Guppy  V.  Brittlebank,  5  Pri.  525). 

Not  GnUty  hy  Statute^  The  power  enjoyed  by  justices  of  the  peace,  &c., 
of  giving  special  matter  in  evidence  under  the  general  issue,  is  not  taken 
away  by  the  new  rules  of  pleading  H.  T.  4  Will.  IV. ;  the  stat,  3  &  4  Will. 
IV.  c.  42,  having  expressly  reserved  such  rights  (see  post^  "  Tbespass,*' 
"  Nat  Guilty  by  Statute''),  But  by  R.  G.  T.  T.  1  Vict.,  it  is  further  ordered, 
that  in  every  case  in  which  a  deA.  shall  plead  the  general  issue,  intending  to 
give  the  special  matter  in  evidence  by  virtue  of  any  act  of  parliament,  he 
shall  insert  in  the  margin  of  the  plea,  the  words  *^  by  Statute,"  otherwise 
such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any  act  of 
parliament,  and  such  memorandum  shall  be  inserted  in  the  margin  of  the 
issue,  and  of  the  nisi  prius  record. 

The  stat.  7  Jac.  I.  c.  5,  made  perpetual  by  21  Jac.  I.  c.  12,  ss.  5  and  12, 
gives  to  justices  of  the  peace,  mayors,  or  bailiffs  of  cities  or  towns  corporate, 
headboroughs,  portreeves,  constables,  tithingsmen,  churchwardens,  or  over- 
seers of  the  poor,  or  their  deputies,  or  any  other  (who  in  their  aid,  or  by 
their  command,  shall  do  anything  concerning  their  office)  concerning  any- 
thing by  them  done  by  virtue  of  their  office,  the  right  of  pleading  the  general 
issue,  and  giving  the  special  matter  in  evidence ;  and  the  42  Geo.  III.  c.  85, 
s.  6,  extends  to  all  persons  holding  a  public  employment  or  any  ofHce, 
station,  or  capacity,  civil  or  military,  either  in  or  out  of  the  kingdom ;  and 
who  by  virtue  of  such  employment  have  power  to  commit  persons  to  safe 
custody  ;  and  the  6  Geo.  IV.  c.  16,  s.  44,  gives  the  right  to  persons  for  any- 
thing done  in  pursuance  of  the  bankrupt  laws,  but  it  is  more  usual  to  plead 
this  latter  defence  (1  Mont.  B.  L.  410).  The  plea  of  the  general  issue  by 
statute  cannot  be  pleaded  together  with  special  pleas  (Legge  v.  Boyd,  1  Man. 
&  G.  898).  Where  a  statute  enables  defts.  to  plead  the  general  issue  and 
give  the  special  matter  in  evidence,  the  plea  of  not  guilty,  so  pleaded,  is  not 
affected  by  the  new  rules  of  H.  T.  4  Will.  IV.  but  has  the  same  operation  as 
it  had  before  they  were  made,  putting  in  issue  not  only  the  defences  peculiar 
to  the  statute,  but  all  that  would  have  arisen  at  common  law  (Ross  v.  Cliflon, 
11  Ad.  &  E.  681 ;  see  also  Williams  v.  Jones,  ib.  643).  In  other  cases 
matter  of  justification  must  be  specially  pleaded. 

A  constable  may  justify  under  the  general  issue,  although  he  acted  without 
a  warrant,  provided  there  were  a  reasonable  charge  of  felony  made,  although 
he  aAerwards  discharge  the  prisoner  without  taking  him  before  a  magistrate, 
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and  altbough  it  should  appear  that  no  felony  had  been  committed*  But  a 
private  person  who  makes  the  charge,  and  puts  the  constable  in  motion, 
cannot  jostify  under  the  general  issue  (McCloughan  v.  Clayton,  Holt,  N.  P. 

478). 

Where  the  party  makes  the  charge,  obtains  a  warrant,  and  assists  the 
officer,  he  may  defend  under  the  general  issue  (Nathan  v.  Cohen,  3  Camp. 
257).  It  iSf  in  general,  not  advisable  for  the  officer  to  join  in  the  plea  (2 
Bing.  523). 

If  the  Lord  Chancellor  be  sued  for  committing  a  person  to  prison,  he  may 
plead  the  general  issue  (Decas  v.  Brougham  (Lord),  6  C.  &  P.  249).  There 
is  a  similar  provision  in  5  &  6  Will.  IV.  c.  60,  s.  109.  Highway  Act,  3 
Geo.  IV.  c.  126,  s.  147;  Turnpike  Act;  Poor  Law  Act;  Building  Act; 
Municipal  Corporations  Act;  Militia  and  Assessed  Tax  Act,  and  many 
other  statutes  in  protection  of  persons  acting  in  execution  of  their  office,  or 
others  in  aid  of  them.  By  5  &  6  Vict.  c.  97,  s.  3,  this  power  of 
pleading  the  general  *issue  by  statute,  was  taken  away  in  all  cases  [  *^19  ] 
where  the  privilege  was  given  by  local  or  personal  acts  (see  <'  Trb8« 
PASS," «'  General  Issue  by  Statute*^). 

Matter  in  justification  of  the  imprisonment  must  be  pleaded  specially, 
showing  that  the  imprisonment  was  lawful  (except  in  tfiose  cases  where  the 
party  is  enabled,  by  some  statute,  to  give  the  matter  in  evidence  under  the 
general  issue)  ;  for  it  is  a  rule,  that,  where  the  act  would,  at  common  law, 
prima  facie  appear  to  be  a  trespass,  any  matter  of  justification  or  excuse,  or 
done  by  virtue  of  a  warrant  or  authority,  must  in  general,  be  specially 
pleaded  (2  Camp.  376,  500 ;  Co.  Lit.  282  6 ;  2  Saund.  298,  n.  1 ;  Com. 
Dig.  Pleader,  £.  15,  16).  And  this,  amongst  other  reasons,  is  to  prevent 
the  pit.  from  being  taken  by  surprise  .at  the  trial,  and  then  assigning  various 
grounds  for  imprisoning  the  pit.,  of  which  he  had  no  notice  (3  Wils.  870, 
371;  Co.  Lit.  282;  and  see,  farther,  postj  *' Trespass,  Plkas  in").  A 
plea  of  justification  is  to  enumerate  and  cover  the  whole,  or  the  pit.  without 
a  special  replication  or«  new  assignment  will  be  entitled  to  a  verdict  for  the 
trespasses  proved  and  not  justified  (Bush  v.  Parker,  1  Bing.  N.  C.  72). 

Defence — Justification  under  Process,]  The  deft,  in  an  action  for  false 
impn'sonment,  pleading  a  justification  under  mesne  process  sued  out  by  him 
in  a  cause  in  which  he  was  pit.,  may  state  that  the  writ  issued  upon  an  affi- 
davit to  hold  to  bail,  without  setting  forth  the  cause  of  action  (Belk  v.  Broad- 
bent,  3  T.  R.  163).  Where  the  action  is  brought  for  an  arrest  upon  a 
writ  of  capias^  issued  on  an  informal  affidavit,  the  deA.  may  justify  under 
the  writ,  if  it  have  not  been  set  aside  (Reddell  v.  Pakeman,  2  C.  M.  &  R« 
30).  The  ded.  justified  under  process  of  outlawry.  The  pit.  replied,  that 
there  was  no  affidavit  of  debt  made  and  filed,  &c. ;  and  the  defl.  rejoined 
that  there  was  such  affidavit,  and  set  out  an  irregular  one,  and  the  pit. 
demurred:  held,  that  deft,  was  entitled  to  judgment,  trespass  not  being 
maintainable  where  the  process  is  irregular  merely,  and  not  void  (lb.)*  The 
dell,  having  justified  the  assault  and  imprisonment  under  a  writ  sued  out  by 
him  as  attorney  for  J.  M.,  against  the  deft,  indorsed  for  bail  (or  100/.,  which  was 
delivered  to  the  sheriff,  who  by  virtue  thereof  arrested  and  detained  the  ph. 
If  the  pit.  (instead  of  traversing  the  plea  as  he  ought  to  do,  if  the  arrest  were 
irregularly  made  by  the  sheriff's  officer,  without  a  sufficient  warrant  ffona 
the  defl.),  new  assign  that  the  trespass  complained  of  was  upon  another  caid 
different  occasion  than  that  stated  in  the  plea,  and  afler  the  supposed  arrest 
therein  mentioned,  the  defl.,  on  proof  of  the  fact^as  before  stated)  is  entitled 
to  a  verdict  (Oakley  v.  Davis,  16  East,  82). 
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The  special  plea  must  admit  the  trespass ;  and  where,  to  an  action  for 
false  imprisonment,  brought  by  A.. against  B.,  C,  and  D.,  they  pleaded  a 
plea  of  justification  under  process,  wherein  B.  said,  that  he,  as  attorney  for 
the  pit.  in  the  original  action,  delivered  the  warrant  made  by  the  sheriff  upoa 
the  process  to  C.  and  D.,  as  his  bailifis,  to  be  executed  in  due  form  of  law, 
and  that  0.  and  D.  thereupon  arrested  the  pit.  A.,  and  detained  him  in  prison, 
— ^this  was  holden  to  he  a  sufficient  admission  by  B.  of  the  trespass,  for  the 
purpose  of  his  justification ;  for  he  who  commands  or  directs  another  to  do 
a  trespass  is  guilty  df  the  trespass,  if  done  by  the  other  person,  pursuant  to 
his  direption  (Rowe  v.  Tulle,  Witles,  14).  The'  defl.  must  show  that  he 
imprisoned  pit.  by  lawful  authority,  and  such  authority  must  be  shown  (1 
Inst.  283  a;  Matthews  v.  Carey,  3  Mod.  137 ;  Carth.  73).  There  is  a  dif- 
ference, however,  in  this  respect,  where  the  justification  is  under  judicial 
process  between  the  *party  to  the  cause,  or  a  mere  stranger,  and  the 
[*20]  officer  who  executes  the  process  of  the  court;  the  party  to  the  cause, 
or  a  mere  stranger,  must  set  forth,  in  his  plea,  the  judgment  (per 
Holt,  C.  J.,  Britton  v.  Cole,  Cacth.  443 ;  1  Salk.  409),  as  well  as  the  writ ; 
but  the  officer  need  only  show  the  writ  (Turner  v.  Felgate,  1  Lev.  95 ;  Cotes 
V.  Michill,  8  Lev.  20  ;  Middleton  v.  Price,  infra)  under  which  he  acted ;  for 
he  is  bound  toexecute  the  process  of  the  court,  having  competent  jurisdiction, 
without  inquiring  afler  the  judgment. 

In  a  plea  justifying  an  arrest  by  a  sheriff's  officer  and  another  in  his 
assistance,  under  a  capias  asainst  pit.  the  process  must  be  stated  specially 
(1  Saund.  298,  n.  I);  the  sheriff  in  an  action  against  him  must  allege  a 
return  of  mesne  process,  but  the  officer  need  not  do  so,  Cro.  Car.  446 ; 
Shorland  v.  Govett,  5  B.  &  C.  488;  Salk.  409;  12  Mod.  396 ;  Com.  Dig. 
Pleader,  3  M.  24 ;  Rowland  v.  Neale,  Coup.  20 ;  Cole  v.  Hindsen,  6  T.  R. 
235;  Middleton  v.  Price,  2  Stra.  1784;  Freeman  v.  Blewett,  1  Ld.  Raym. 
683 ;  Hoe's  case,  5  Rep.  90).  In  case  of  writs  of  execution  no  return  need 
be  stated  (Cheasley  v.  Barnes,  10  East,  82 ;  Morse  v.  James,  Willes,  125); 
the  endorsement  for  bail  should  be  stated  (Nightingale  v.  Wilcoxson,  10  B. 
&  C.  202).  It  is  usual,  though  not  necessary,  to  state  the  delivery  of  the 
writ  to  the  sheriff  (Green  v.  Jones,  1  Saund.  298).  As  to  the  mode  of  plead- 
ing the  warrant,  see  1  Saund.  298,  n.  5  ;  when  necessary  to  state  that  it  is 
under  seal,  see  2  Saund.  305,  n.  13;  1  Saund.  296;  Com.  Dig.  Pleader,  3 
M.  24;  Willes,  411 ;  B.  N.  P.  83).  If  there  bo  any  doubt  as  to  the  regu- 
larity of  issuing  the  writ,  the  officer  should  justify  separately,  and  if  the 
officer  have  been  guilty  of  any  excess,  the  pit.  in  the  original  action  should 
also  plead  separately  (Middleton  v.  Price,  2  Stra.  1184;  Swinstead  v. 
Lyddel,  1  Salk.  408). 

For  it  is  to  be  observed  that,  where  the  party  to  the  cause  and  the  officer 
join  in  pleading,  the  plea  must  contain  all  the  requisites  which  would  be 
necessary  in  case  they  had  pleaded  separately  (Phillips  v.  Biron,  Stra.  509; 
Smith  v.  Bouchier,  ib.  993;  Middleton  v.  Price,  ib.  1184);  for  it  is  a  general 
rule,  that,  where  two  or  more  join  in  a  defence,  although  the  justification 
may  be  sufficient  for  one  or  more,  yet  if  it  be  not  sufficient  for  the  rest,  it 
will  be  bad  as  to  all  the  defls.  In  justifying  under  process  of  inferior 
courts,  the  nature  and  extent  of  the  jurisdiction  of  the  court  below  ought  to 
be  set  forth,  and  that  the  cause  of  action  below  arose  within  the  jurisdiction 
of  th^  court  below  (Moravia  v.  Sloper,  supra;  Bvans  v.  Monkley,  4  Taunt. 
50;  Willes,  689;  see  Trevor  v.  Wall,  1  T.  R.  157).  Merely  stating,  in  the 
plea,  the  declaration  in  the  court  below,  which  contained  an  averment  that 
the  cause  of  action  arose  within  the  jurisdiction,  is  not  sufficient  ( Abney  v. 
Vernon,  8  Lev.  253).    It  is  not  necessary  to  set  forth  the  proceedings  at 


FALSE  IMPRISONMENT.  2Qf 

leogth  in  the  inferior  court  (Patrick  v.  Johnson,  3  Lev.  403 ;  Higinson  v. 
Martin,  3  Mod.  197  ;  Rowland  v.Veaie,  Cowp.  18;  see  Beik  v.  Broadbent, 
8  T.  R.  183,-  Wms.  Saund.  92,  n.  2);  but  if  the  party  justify  under  a 
capias  J  a  precedent  summons  ought  to  be  set  forth  (Marpole  v.  Barnett, 
Willes,  38,  n.  (a)  ) ;  or  it  should  be  shown,  by  intendment  or  otherwise,  that 
aach  summons  had  issued  (Tilley  v.  Foxall,  Willes,  688,  38,  n.),  but  not 
under  a  capias  in  debt  in  an  inferior  court  (Adams  v.  Freeman,  2  Wils.  5). 
If  the  plea  justify  a  trespass  under  the  process  of  a  foreign  court,  it  seems  that 
it  should  be  formed  in  analogy  to  similar  justifications  under  the  process  of 
our  inferior  courts;  but,  at  any  rate,  a  plea  which  only  states  that  the  court 
abroad  was  governed  by  foreign  laws,  that  the  property  seized  was  within 
its  jurisdiction,  that  certain  legal  proceedings  were  had  according  to  such 
foreign  laws,  against  the  property  in  question  in  ^such  court, 
having  competent  jurisdiction  in  that  behalf,  et  taliter  processum^  [  *21  ] 
&c.,  that  the  deft,  was  ordered  by  the  same  court,  having  compe- 
tent  authority  in  that  behalf,  to  seize  the  property,  is  bad,  as  being  too  gene* 
ral,  and  not  giving  the  pit.  notice  whether  the  defl.  justified  as  an  officer  of 
the  court  or  party  to  the  cause,  or  of  what  nature  the  charge  was,  or  by 
vhom  instituted,  or  what  the  order  of  seizure  was,  whether  absolute  or 
•juousqucj  d»;.  (Collett  v.  Keith  (Lord),  2  Bast,  260 ;  and  see,  in  general,  2 
Selw.  N.  P.  932). 

An  inferior  officer  in  justifying  under  a  warrant  of  attachment  issued  by 
a  sherifT  under  a  justicies^  need  not  show  any  return  of  the  writ  or  warrant 
(Moore  v.  Taylor,  5  Taunt.  69);  nor  that  the  summons  issued  before  the 
distringas  (lb.).  Where  several  join  in  one  justification  it  is  either  good  or 
bad  for  all  (Anon.  Lofil,  364). 

On  Suspicion  of  Felony  without  Warrant.']  Assault  and  battery  of  the 
pit.,  causing  him  to  be  taken  to  a  police  station,  and  thence  before  a  magis- 
trate, on  a  false  charge  of  having  unlawfully  attempted  to  procure  from  the 
banking-house  of  the  de(\.  a  blank  cheque-book ;  a  plea  neither  admitting 
that  a  felony  had  been  committed,  which  alone  could  make  it  a  good  justifi* 
cation  at  common  law,  nor  that  the  pit.  had  be6n  found  committing  any. 
offence  against  the  statute  7  &  8  Geo.  IV.  c.  29,  so  as  to  justify  his  appre* 
hension  without  a  warrant,  was  held  good  (Matthews  v.  Biddulph,  4  Sco.  N. 
R.  54;  1  Dowl.  N.  S.  216,  posl^  p.  22).  Plea,  that  before  the  time  when, 
&c.,  certain  persons  unknown  had  forged  receipts  on  certain  forged  dividend 
warrants,  and  received  the  money  in  respect  thereof  in  Bank  of  England 
notes,  amongst  which  was  one  for  100/.,  which  was  afterwards  exchanged 
there  for  other  notes,  and  amongst  them  one  for  100/.,  the  date  and  number  ' 
of  which  were  afterwards  altered,  and  aflerwards  the  pit.  was  suspiciously 
possessed  of  the  altered  note,  and  in  a  suspicious  manner  disposed  of  it  to 
one  A.  B.,  and  afler  and  before  the  time  when,  &c.  lefb  England  and  went 
to  Scotland,  and  there  continued ;  whereupon  defls.  had  reasonable  cause  to 
suspect,  and  did  suspect,  that  pit.  had  forged  the  said  receipts,  whereupon 
the  defU.  gently  laid  their  hands  on  the  pit.,  and  carried  him  to,  and  detained  • 
him  in,  Scotland,  in  order  that  he  might  be  conveyed  by  a  warrant  to  be 
issued  by  a  justice  of  Middlesex,  to  be  dealt  with  according  to  law :  held 
bad ;  for  the  causes  of  suspicion  were  not  shown  with  certainty,  so  that  the 
court  might  judge  of  their  reasonableness.  And  using  the  term  suspicious 
will  not  aid  what  is  necessary  to  be  averred  (Mure  v.  Kaye,  4  Taunt.  34;^ 
Hall  v.  Booth,  3  Nev.  <Sc  M.  316 ;  Hedges  v.  Chapman,  2  Bing.  523).  It 
is  for  the  court  to  judge  whether  there  was  reasonable  cause  for  suspicion 
(Mure  V.  Kaye,  supra  ;  8  Tauftt.  182 ;  S.  C.  2  Moo.  80).     qwxre^  whether. 
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if  the  ded.  justify  an  arrest  in  Scotland,  as  made  oo  suspicion  of  felony 
committed  here,  he  roust  show  that  the  law  of  Scotland,  as  well  as  of  Eng* 
land,  warranted  such  arrest,  or  whether  the  dcfl.,  showing  by  his  plea  an 
arrest  made  in  Scotland,  which  if  mads  in  England  would  be  warranted,  it 
does  not  lie  on  the  pit.  suing  in  England  to  reply,  that  by  the  law  of  Scot- 
land the  arrest  was  not  warranted  (lb  ).  Where  the  defence  was,  that  one 
C  M.  had  stolen  the  deA.'s  property,  and  that  he  had  reasonable  ground  of 
suspicion  that  the  pit.  had  received  it,  knowing  it  to  be  stolen ;  it  seems  that 
Such  a  defence  is  no  answer  to  this  form  of  action,  and  that  the  defL  ought 
to  have  shown,  that  a  felonious  act  of  receiving  the  goods  had  actu- 
[*22J  ally  taken  place,  and  that  he  had  ^reasonable  grounds  to  suspect  the 
pit.  (Dean  v.  Learmouth,  2  Jur.  808,  N.  P.  C). 

A  peace  officer  may  justify  an  arrest  in  the  daytime,  on  a  reasonable 
charge  of  felony  without  a  warrant,  although  it  should  afterwards  appear 
that  a  felony  had  not  been  committed  (Samuel  v.  Payne,  Doug.  359;  see 
also  Cald.  291  ;  2  Esp.  540 ;  3  Camp.  420).  So  a  constable  having  rea- 
sonable ground  to  suspect  that  a  felony  had  been  committed,  is  authorized  to 
detain  the  party  suspected  until  inquiry  can  be  made  by  the  proper  authori- 
ties, although  it  afterwards  turn  out  that  no  felony  had  been  committed 
(Beckwilh  y.  Philby,  6  B.  &  C.  636  5  Nicholson  v.  Hardwick,  6  C.  &  P. 
495).  So  watchmen  and  beadles  may  at  common  law  arrest  a  person 
walking  in  the  streets,  on  the  same  ground,  although  no  felony  has  been 
committed  (Lawrence  v.  Hedged,  3  Taunt.  14). 

But  a  private  person  who  apprehends  another  on  suspicion  of  felony,  does 
it  at  his  peril,  and  is  liable  to  an  action,  unless  indeed  he  can  show  that  the 
party  has  actually  been  guilty  of  a  felony  (Adams  v.  Moore,  2  Sel.  N.  P. 
934).     Proof  of  mere  suspicion  will  not  bar  the  action,  although  it  may  be 

E'ven  in  evidence  in  mitigation  of  damages  (lb.).  Suspicion  that  a  person 
IS  on  a  former  occasion  committed  a  misdemeanor,  is  not  any  justification 
for  giving  him  in  charge  to  a  constable  without  a  warrant  (Fox  v.  Gaunt,  8 
B.  &  Ad.  798;  see  Matthews  v.  Biddulph,  3  Man.  dz;  G.  390;  4  Sco.  N.  R. 
54).  Where  a  warrant  is  directed  to  a  constable  by  name,  commanding 
him  to  execute  it,  though  he  is  not  compellable  to  go  out  of  his  own  precinct, 
yet  he  may  if  he  will,  and  shall  be  justified  by  the  warrant  for  so  doing ; 
but  if  the  warrant  be  directed  to  all  constables,  &c.,  generally,  it  shall  be 
taken  respectively,  and  no  constable  can  execute  it  out  of  his  precinct. 
(The  Village  of  Chorley,  Salk.  175) ;  but  if  directed  to  him  in  his  official 
character  only,  as  to  the  constable  of  the  parish  of  W.,  the  warrant  ought 
to  be  executed  within  the  limits  of  the  district  for  which  he  is  constable  (R. 
T.  Weir,  1  B.  &  C.  288 ;  and  see  Glad  well  v.  Blake,  6  Tyrw.  186). 

A  J.  P.  may  commit  a  feme  covert  who  is  a  material  witness,  upon  a 
charge  of  felony  brought  before  him,  and  who  refused  to  appear  at  the 
hearing,  or  to  find  sureties  for  her  appearance  (Bennet  v.  Watson,  3  M.  ^ 
S« ;  see  Evans  v.  Rees,  12  Ad.  &  E.  55). 

In  a  plea  of  justification  by  an  officer,  care  must  be  taken  to  state  his 
appointment  accurately  (7  East,  174).  If  a  constable  plead,  specially,  a 
justification  of  an  imprisonment,  without  a  warrant,  for  a  breach  of  the 
peace,  it  seems  necessary  to  aver  that  he  had  view  of  the  breach,  it  having 
been  decided  that  a  constable  cannot  arrest  for  an  affray  out  of  his  view 
without  a  warrant,  exoept  a  felony  is  likely  to  ensue  (3  Ch.  PL  1078,  n.,  and 
cases  there  cited;  Timothy  v.  Simpson,  ante^  p.  14). 

Process  ought  to  describe  the  party  against  whom  it  is  meant  to  be  issued, 
and  the  arrest  of  one  person  cannot  be  justified  under  a  writ  sued  out  against 
another.    The  deft,  pleaded  that  J.  S.  sued  xfbt  a  writ  of  kuitat  against  the 
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pit,  A.  B.,  thereio  called  C.  D.  directed  to,  &c.,  and  then  set  forth  the  writ, 
authorizing  the  sherifi*  to  arrest  C.  B.,  &c.,  who  directed  his  warrant  to  the 
deft,  commanding  him  to  take  the  said  A.  B.  therein  called  by  the  name  of 
C.  D.,  concluding  with  an  averment  that  the  said  A.  B.  and  C.  D.  in  the 
said  writ  and  warrant  mentioned  are  one  and  the  same  person :  held  bad  oa 
general  demurrer  (Shadgett  v.  Clipson,  8  East,  328  ;  see  Cole  v.  Hindson, 
6  T.  R.  234).  But  see  Crawford  v.  Satchwell,  2  Slra.  1218;  where,  how- 
ever,  the  party  had  appeared  in  the  original  action  *and  had  done 
an  act  to  avow  that  he  had  been  sued  by  the  right  name  (see  Price  [*28] 
V.  Harwood,  3  Campb.  108 ;  and  Hoye  v.  Bush,  1  Man.  &  G.  784). 

Breiich  of  Peace,]  It  seems  that  in  an  action  for  false  imprisonment  a  plea 
that  the  deft,  was  possessed  of  a  house,  and  that  the  pit.  was  then  making  a 
great  disturbance  therein,  and  refused  to  depart  when  requested,  and  was  in 
a  great  heat,  fury,  and  ready  and  desirous  to  make  an  affray,  and  cause  a 
breach  of  the  peace,  whereupon  the  deft,  gave  the  pit.  into  custody,  is  bad 
(Wheeler  v.  Whiting,  9  C.  &;  P.  262).  Queerej  if  necessary  to  allege  that 
a  constable  had  view  of  the  breach  of  the  peace  (see  Timothy  v.  Simpson, 
see  per  Parke  B.,  1  C.  M.  &  R.  758,  760). 

The  deft,  pleaded  that  the  pit.  attempted  forcibly  to  break  and  enter  his 
messuage  or  public-house  without  deft.'s  leave;  whereupon  he,  the  deft., 
resisted  such  entrance,  and  because  the  pit.  behaved  himself  violently,  and 
created  a  disturbance  in  the  street,  by  which  means  a  mob  was  assembled, 
and  the  deft.'s  business  interrupted,  and  his  customers  annoyed,  and  because 
the  plt«  threatened  to  continue  such  violent  conduct,  and  to  renew  his  attempts 
and  efibrts  to  get  into  the  house,  and  because  no  request  or  entreaty  of  the 
deft,  to  the  pit.  to  abstain  from  and  abandon  his  attempts  and  eftbrts  was 
compliftd  with,  the  deft,  in  order  to  'preserve  ike  peace^  and  to  secure  himself 
from  a  renewal  of  such  attempts  and  efforts,  gave  him  in  charge  to  a  con- 
stable to  be  carried  before  a  justice  of  the  peace :  held,  that  the  plea  was 
good  after  verdict  (Ingle  v.  Bell,  1  M.  &  W.  519).  The  plea  must  show 
either  that  the  breach  of  the  peace  was  continuing,  or  some  certain  facts  from 
which  the  renewal  of  the  breach  was  to  be  apprehended  (Banes  v.  Brewster, 
2  Q.  B.  375).  So  it  must  show  that  at  the  time  the  pit.  was  given  in  charge 
he  was  committing  a  breach  of  the  peace,  or  that  there  was  reasonable  ground 
for  apprehending  that  a  breach  of  the  peace  would  be  committed  (Grant  v. 
Moser,  5  Man.  &;  G.  123,  see  ante^  p.  13). 

Where,  in  an  action  of  trespass  and  false  imprisonment  on  the  last  day 
of  October,  the  deft,  justified  on  the  13th  of  August,  under  a  warrant  from 
the  sheriff,  and  averred  it  to  be  the  same  trespass ;  the  court  was  of  opinion 
that  the  plea  was  good  without  a  traverse,  the  day  not  being  material  (Ty^er 
V.  Wall,  Cro.  Car.  228).  Where  the  deft,  justified  under  process  out  of  the 
sheriff's  court  in  London,  quce  est  eadem^  &c.,  and  traversed  being  guilty, 
oliler  vel  alio  modOj  the  traverse  was  held  ill  on  a  special  demurrer,  the  qua 
est  eadem  being  itself  a  sufficient  traverse  (Courtnay  v.  Satchwell,  1  Stra. 
694;  2  Saond.  5  a,n.  3).  Wh%re,  in  false  imprisonment  at  Bristol  the  deft, 
justified  arresting  the  pit.  at  Gloucester  under  a  commission  of  rebellion,  and 
traversed  the  imprisonment  at  Bristol ;  the  plea  was  held  bad,  because  the 
loatter  of  the  justification  was  transitory  and  not  local,  and  therefore  the 
deft,  ought  to  have  justified  in  the  place  where  the  action  was  brought  (Cow- 
light  V.  Edwards,  Cro.  Eliz.  174). 

A  plea  which  professes  to  justify  several  assaults  and  false  imprisonments, 
laid  in  separate  counts,  must  show  distinct  occasions  upon  which  the  deft, 
was  justified  in  eommitting  each  particular  trespass  (M'Curday  v.  Driscoil, 
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1  Cr.  &  M.  618).  Declaration  for  assault  in  seizing  and  laying  hold  of  pit., 
pulling  and  dragging  him  about,  striking  him,  forcing  him  out  of  a  field,  in 
and  through  a  pond,  and  then  imprisoning  him ;  plea,  justifying  the  assault, 
seizing  and  laying  hold  of  the  pit.,  and  pulling  and  dragging  him  about : 
held,  no  answer  to  the  entire  charge  in  the  declaration  (Bush  y.  Parker,  1 

Bing.  N.  C.  72). 
[  *24  ]  *In  case  of  a  justification  at  common  law  by  a  constable  under 
the  warrant  of  a  justice  of  the  peace,  a  plea  is  bad  which  does  not 
show  that  the  justice  had  jurisdiction  over  the  subject-matter  upon  which  the 
warrant  is  granted.  Where  a  limited  authority  only  is  granted,  if  the  party 
to  whom  such  authority  is  given  extends  the  exercise  of  his  jurisdiction  to 
objects  not  within  it,  his  warrant  will  be  no  protection  to  officers  who  act 
under  it ;  therefore,  when  an  officer  justifies  under  a  warrant  so  granted  by 
a  court  of  limited  jurisdiction,  he  roust  show  that  the  warrant  was  granted 
in  a  case  which  fell  within  such  limited  jurisdiction  (Morrell  v.  Martin,  3 
Man.  &  G.  594,  597). 

If  whilst  A.  is  unlawfully  imprisoned  by  B.,  C.  commits  an  assault  upon 
him,  C.  is  ^ilty  of  the  false  imprisonment  as  well  as  B.,  and  if  A.  sue  both 
separately,  the  pendency  of  one  suit  may  be  pleaded  in  abatement  to  the 
other  (Boyce  v.  Baylifi!*,  1  Camp.  60;  see  Day  v.  Porter,  2  Moo.  6e  R.  151). 

Amends — Fayment  <f  Money  into  Court.]  By  24  Geo.  II.  c-  44,  s.  4, 
justices  who  are  sued  for  matters  done  in  the  execution  of  their  office,  who 
have  neglected  to  tender  amends,  or  have  tendered  insufficient  amends  before 
action  brought,  may  by  leave  of  the  court  where  the  action  depends,  at  any 
time  before  issue  joined,  pay  into  court  such  sum  as  he  shall  see  fit.  But 
before  a  justice  of  the  peace  is  allowed  to  pay  money  into  court  in  an  action  of 
false  imprisonment,  it  must  appear  that  he  is  sued  as  a  justice  for  some  mis* 
behaviour  in  his  office  (Casbourn  v.  Ball,  8  Bt.  R.  859).  Where  the  notice 
of  action  given  to  a  justice  of  the  peace  for  an  act  done  by  him  in  the  exe« 
cution  of  his  office  does  not  clearly  and  explicitly  contain  the  cause  of  action, 
in  pursuance  of  the  24th  Geo.  II.  c.  44,  in  omitting  the  place  where  the  act 
complained  of  was  done,  a  tender  of  amends  will  not  cure  the  defect  (Mar- 
tins V.  Upcher,  6  Jur.  582 ;  8  Q.  B.  662 ;  see  Breese  v.  Jerdein,  4  Q.  B. 
686;  Jones  v.  Nichols,  13  M.  &  W.  361 ;  Jacklyn  v.  Fytche,  14  M.  &  W. 
381).  In  an  action  against  a  magistrate,  the  def>.  afler  issue  joined  may 
move  to  withdraw  the  general  issue,  pay  money  'nto  court,  and  plead  de 
novo  (Devagnes  v.  Boys,  7  Taunt.  33 ;  Nestor  v.  Newcome,  3  B.  &  C.169). 
The  above  stat.  also  authorizes  the  plea  of  the  general  issue.  It  is  not 
necessary  that  a  party  who  pleads  a  tender  under  this  act  should  bring  the 
money  into  court  (Bac.  Abr.  Tender,  P,  6). 

By  the  7  &  8  Geo.  IV.  c.  53,  s.  116,  an  officer  of  excise,  or  any  person 
employed  in  the  revenue  of  the  excise,  or  any  person  acting  in  the  aid  or 
assistance  of  such  officer  or  person,  may  tender  amends  within  one  month 
afier  notice  of  action  given  (see  sect.  114);  and  he  may  plead  in  bar,  if  not 
accepted.  By  the  117th  section  he  may,  ft  he  have  neglected  to  tender 
amends,  or  have  not  tendered  sufficient  amends,  pay  money  into  court  before 
issue  joined.  As  to  whether  the  money  should  be  paid  into  court,  see  Jones 
V.  Gooday,  9  M.  &  W.  744,  and  Ch.  jun.  PI.  673;  as  to  whether  it  should 
be  pleaded  specially,  see  Jones  v.  Gooday,  supra. 

Limitations  against  Parties.]  The  statute  24  Geo.  II.  c.  44,  s.  8,  enacts, 
that  no  action  shall  be  brought  against  any  justice  of  the  peace  for  anything 
done  in  the  execution  of  his  office,  or  against  any  constable,  &c«,  acting  as 
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irforesaidy  unless  commenced  within  six  calendar  months  ajl^r  the  act  com- 
mitted ;  see  also  10  Geo.  IV,  c.  44,  s.  1.  The  stat.  2  &  3  Vict.  c.  71,  s", 
53,  enacts,  that  no  action  shall  be  brought  against  any  person  for  anything 
done  in  pursuance  of  the  act,  unless  commenced  within  three  calendar 
months  aAer  *the  act  committed.  See  more  fully  for  this  subject,  [  *25  ] 
"  Limitations,  Statute  of." 

If  a  constable  act  without  a  warrant,  the  24th  Geo.  II.  c.  44,  s.  8,  does 
not  apply ;  the  action  may  therefore  be  brought  within  any  time  allowed  by 
the  Statute  of  Limitations  (21  Jac.  I.  c.  16 ;  Postlethwaite  v.  Gibson,  3  Esp. 
226).  If  one  be  imprisoned  by  a  justice  of  the  peace  on  the  1st  of  January, 
and  kept  in  prison  till  the  1st  of  February,  he  may  bring  his  action  within 
six  months  of  the  latter  day,  the  whole  being  one  entire  trespass  (Pickersgill 
V.  Palmer,  B.  N.  P.  24).  The  last  day  of  imprisonment  is  exclusive  (Hardy 
V.  Ryle,  9  B.  &  C.  609).  So  many  days  **  at  the  least,"  mean  so  many 
clear  days  (Mitchell  y.  Foster,  12  Ad.  &  E.  472) ;  therefore,  where  a  statute 
required  an  act  to  be  done  so  many  days  at  the  least  before  a  given  event, 
both  the  day  of  the  act  and  the  day  of  event  are  excluded  (R.  d.  Shropshire 
JJ.  v.  Newport,  8  Ad.  &;  E.  173;  Zouch  v.  Empsey,  4  B.  dz;  A.  522 ;  see 
Young  v.  Higgon,  6  M.  &  W.  49). 

If  a  plea  of  justification  consists  of  two  facts,  each  of  which  would,  when 
separately  pleaded,  form  a  good  defence,  it  will  sufficiently  support  the  justi- 
fication, if  one  of  these  facts  be  found  by  the  jury  (Salisbury  v.  Mickle- 
ihwaile,  1  Taun.  146).     See  more  fully  "  Plea,"  "  Trbspass." 

RepUcalion.']  The  general  rules  as  to  replications  in  trespass  will  here 
prevail  {post^  "  Trespass").  If  the  deft,  justify  as  constable,  and  without 
warrant  taking  the  pit.  for  a  breach  of  the  peace,  or  under  public  act  of  par- 
liament, or  under  a  right  for  all  persons  given  by  the  common  law  (Com. 
Dig.  Pleader,  F,  18 ;  12  Mod.  680,  2),  or  if  the  deft,  justify  under  process 
of  a  court  not  of  record,  the  general  replication,  de  ifijurid,  is  sufficient,  all 
making  matter  of  fact,  and  making  but  one  cause  (lb.;  Co.  67  a. ;  1  Ch. 
PI.  620 ;  see  "  Replication").  But  if  the  deft,  justify  by  warrant  of  a  jus- 
tice of  the  peace,  the  replication  must  be  special,  and  must  admit  or  protest 
the  warrant,  and  reply  de  injurid,  as  to  the  residue,  or  take  issue  simply  on  the 
warrant  (lb.) ;  and,  where  the  justification  is  under  a  writ,  warrant,  or  other 
process  of  a  court  of  record,  the  pit.  must  not  reply  de  injurid,  generally, 
putting  the  whole  of  the  plea  in  issue;  6  Rep.  67  a,  Com.  Dig.  Pleader,  F, 
19,  20;  Ch.  PI.  620;  but  must,  according  to  the  facts  of  such  particular 
case,  either  deny  the  issuing  of  the  writ  or  making  of  the  warrant,  I  Saund, 
299  &.,  or  protest  the  writ  or  warrant,  and  reply  de  injurid,  as  to  the  resi- 
due ;  or,  if  the  parties  have  been  guilty  of  any  illegal  conduct,  as  undue 
violence,  or  an  imprisonment  before  the  issuing  or  after  the  return  of  the 
writ,  the  pit.  should  reply  the  facts  or  oew  assign  (lb. ;  1  Ch.  PI.  620,  n.  6 ; 
Sewell  V.  Darford,  Lut.  1436 ;  King  v.  Tibbart»  Skin.  387 ;  Com.  Di^. 
Pleader,  3  M.  16 ;  Atkinson  v.  Matteson,  2  T.  R.  173;  Monnervatt  v. 
Smith,  2  Camp.  176 ;  Oakley  v.  Davis,  16  East,  85  ;  Dale  v.  Wood,  7  Moo. 
33),  and  matter  which  shows  that  the  deft,  by  subsequent  misconduct 
became  a  trespasser  ab  initio^  must  be  specially  replied  (Shortland  v.  Gro- 
vett,  5  B.  &  C.  486 ;  Taylor  v.  Eastwood,  1  East,  212  ;  Piggott  v.  Kemp, 
1  C.  &  M.  197). 

Trespass  fi>r  breaking  and  entering  pit's  dwelling-house,  and  assaulting 
and  imprisoning  him,  &c. :  pleas,  first,  not  guilty ;  secondly,  as  to  all  the 
trespasses  alleged,  except  the  breaking  of  the  bouse,  a  justification  under  a 
writ  of  ca.  sa,^  and  a  warrant  thereon,  by  virtue  of  which  the  defts.  entered 
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the  house,  the  outer  door  being  opetij  and  arrested  the  pit.  Replication  (ad- 
mitting the  writ  and  warrant),  de  injurid  absque  residua  ccuucb, 
[  *26  ]  It  was  proved  that  the  *defls.,  who  were  hailifis,  in  execution  of  the 
warrant,  hroke  open  the  outer  door  of  plt.'s  house,  and  so  gained 
an  entrance  and  arrested  him :  held,  that  the  averment  in  the  plea  that  the 
outer  door  was  of>en,  was  material ;  for,  that  the  door  being  open,  was  a 
condition  precedent  to  the  deds.^  right  to  enter  and  arrest  the  pit.  in  his 
house,  and  therefore  that  the  plea  was  sufficiently  traversed  by  the  general 
replication,  and  it  was  not  accessary  to  reply  the  breaking  of  the  outer  door 
(Kerbey  v.  Denby,  6  Ad.  &;  E.  836). 

When  two  of  the  defte.,  as  sherifis  of  London,  gave  a  warrant  to  the 
other  defLs.  to  arrest  the  pit.  under  a  ca,  $a.^  one  of  whom  arrested  him,  but 
not  having  a  warrant  to  produce,  it  being  in  the  hands  of  the  other  bailiflf, 
gave  the  pit.  in  charge  to  a  policeman,  under  pretence  of  an  accusation  of 
felony,  when  he  was  taken  to  a  police  station,  and  thence  to  Whitecross^ 
street  prison,  under  the  ca,  sa, ;  the  pit.  brought  trespass  for  taking  him  on 
a  charge  of  felony  to  a  police  station,  and  thenoe  to  a  prison ;  the  sheriffs, 
after  pleading  the  general  issue,  justified  the  taking  from  the  police  station 
to  the  prison  under  the  ca.  sa.  The  pit.  admitting  the  writ  and  the  delivery 
of  the  warrant  to  the  bailiff,  replied  de  injurid  absque  residuo  causa  held 
under  this  replication,  that  be  could  not  give  evidence  to  involve  the  sheriffs 
in  the  misconduct  of  the  bailiff,  committed  before  the  pit.  arrived  at  the  sta- 
tion-house. To  obtain  the  admission  of  such  evidence,  the  circumstances 
should  have  been  replied  specially  (Price  v.  Peek,  1  Bing.  N.  C.  880). 

The  deft,  pleaded  that  the  pit.  was  trespassing  on  the  deft.'s  close.  Repli- 
cation that  the  defts.  had  nothing  in  the  close  except  under  R.  N.  C. ;  that 
before  the  time  when,  &c.,  and  before  the  defts.  had  anything  in  the  close, 
R.  N,  C.  demised  it  from  year  to  year  to  W.  C. ;  that  W.  C.  permitted  pit.  ' 
to  plant  a  crop  of  teazles,  on  condition  that  W.  C.  should  have  one  half  of 
the  crop  and  the  pit.  the  other,  and  that  pit.  entered  to  cut  his  teazles,  when 
deft,  assaulted  him:  held,  a  sufficient  answer  to  the  plea,  though  it  did  not 
allege  that  W.  C.'s  interest  in  the  land  was  continuing  when  pit.  entered  to 
cut  the  teazles  (Kingsbury  v.  Collins,  4  Bing.  20*<^). 

Replication^  Excess^  and  New  Assignment^  To  a  declaration  contain- 
ing two  counts,  the  deft,  pleaded,  first,  the  general  issue ;  and  secondly,  that 
he  and  one  A.  B.  being  bail  for  the  pit.  in  an  action  still  pending,  seized  the 
pit.,  to  render  him  in  discharge  of  the  recognizance  entered  into  by  him  and 
A.  B.,  and  detained  him  until  he  made  satisfaction  as  to  the  demand  for 
which  the  action  was  brought,  and  the  pit.  replied  de  injuri&y  and  it  appeared 
that  the  deft.,  in  addition  to  detaining  the  pk.  until  he  had  made  satisfaction, 
kept  him  in  custody  an  hour  afterwards,  and  until  he  paid  the  expenses 
incurred  by  the  deft.'s  becoming  b^il :  held  that  this  was  one  continuing 
trespass,  and  that,  therefore,  the  pit.  otfght  to  have  newly  assigned,  in  order 
to  recover  for  that  part  of  the  detention  and  imprisonment,  which  was  unjus- 
tifiable,— viz.,  as  to  the  expenses  the  bail  had  been  put  to  (Lamberth  v.  Hodg* 
son,  1  Bing.  817).  Semble^  it  is  not  necessary  to  reply  excess  in  any  case 
where  the  allegations  in  a  declaration  are  covered  by  a  plea  of  justification  ; 
but  thaC  evidence  of  acts  consistent  with  the  declaration,  but  not  within  the 
jurisdiction,  may  be  given  under  de  injurid  (Reese  v.  Taylor,  4  Nev.  &  M. 
470).  In  assault,  battery,  and  imprisonment,  the  deft,  justified  the  whole  as 
master  of  a  ship,  in  which  the  pit.  was  a  sailor,  and  refractory,  and  the  pit. 
replied  de  injurid.  If  by  the  evidence  it  appear  that  the  deft,  improperly 
knocked  the  pit.  down,  in  addition  to  putting  him  in  irons,  the  pit.  cannot 
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*recover,  as  if  be  meant  to  admit  that  all  was  proper  except  the  knocking 
down,  and  to  proceed  for  that  alone,  he  should  have  new  assigned  (Gale  v. 
Dalrymple,  1  C.  &  P.  881). 

Where,  to  assault  and  false  imprisonment,  the  deft,  justified  under  a  capias 
ad  respofidenrium^  and  the  pit.  replied  that  the  deft,  released  him  from  the 
arrest,  and  aAerwards  arrested  him  again,  and  prayed  judgment,  because 
the  deft,  had  acknowledged  the  trespass ;  held  bad,  and  that  the  pit.  ought 
to  have  new  assigned  (Scott  v.  Dixon,  2  Wils.  3);  see  "  New  Assignment.'* 

If  in  trespass  acrainst  an  attorney  for  false  imprisonment,  under  process 
which  was  set  aside  for  irregufarity,  the  defl.  justify  under  the  process,  it  is 
a  good  replication  that  the  process  was  irregularly  sued  out,  and  was  after- 
wards set  aside  by  rule  of  court  for  irregularity  (Codrington  v.  Lloyd,  8  Ad. 
&  E.  449). 

Where  the  defl.  justifies  the  imprisonment  under  a  commitment,  as  magis- 
trate, for  a  bailable  ofience,  in  consequence  of  an  information  upon  oath,  the 
pit.,  under  the  general  replication,  de  injuria^  cannot  give  in  evidence  a  tender 
and  refusal  of  bail,  but  ought  to  reply  that  matter  specially  (Sayal  v.  Roch« 
ford,  1  East;  2  Bl.  R.  1165). 

If  an  action  be  brought  for  detaining  the  pit.  in  prison  from  such  a  day  to 
another,  and  defu  plead,  as  to  part,  "  not  guilty,"  within  four  years,  pit.  may 
reply  that  it  was  one  continued  imprisonment,  and  so  oust  the  defl.  of  the 
benefit  of  the  statute  (Coventry  v.  Apsley,  Salk.  420). 

Amends,'}  Where  the  defl.  pleads  that  he  has  tendered  to  the  plf.  a  certain 
sum,  being  sufficient  amends,  the  pit.  should  reply  that  he  did  not  tender  the 
sum  stated,  or  that  that  sum  was  insufficient,  and  not  that  he  did  not  tender 
safiicient  amends  (Williams  v.  Price,  8  B.  &  Ad.  695). 


Preeedents, 

Declaration  for  forcing  pit.  oat  of  a  house,  tearing  his  clothes,  and  impri8onin|r  him  in  a 
watch-houae,  and  afterwards  taking  birn  to  a  police-office. 

[CmnmeneemerU  a»  ante^  Vol.  I.,  p.  739.  VenueJ]  For  that  the  defts.  on  &.c.  (jthe  day 
tf  impritonment,  or  any  day  about  the  time)  with  fbrce  and  arms  assaulted  the  pit.  and  then 
Bcixed  and  laid  hold  of  htm  and  with  great  force  and  violence  {let  the  statement  be  accord' 
ingto  tkefactB  of  the  eaoe — ttating  it  more  aggravating  than  it  really  wag  is  not  advisable) 
polled  and  dragged  him  about  and  gave  and  struck  him  a  great  many  violent  blows  and 
Btrokes  and  also  then  cast  pushed  and  threw  him  down  divers  stairs  and  trod  and  tram- 
pled  and  jumped  upon  him  and  then  drngged  him  through  and  along  divers  passages  and 
cast  and  threw  him  into  the  public  btreets  and  rent  tore  damaged  and  destroyed  the 
clothes  and  wearing  apparel  to  wit  one  coat  one  pair  of  stockings  and  one  hat  of  the  pit. 
of  great  value  to  wit  of  the  value  of  JC20  which  he  the  pit.  then  wore  and  was  clotlied  with 
and  also  then  forced  and  compelled  the  pit.  to  go  in  and  along  divers  public  streets  and 
highways  to  a  police  office  and  then  imprisoned  him  and  kept  and  detained  him  in  prison 
without  any  reasonable  or  probable  cause  whatsoever  for  a  long  space  of  time  to  wit  for 

the  space  m boors  [or  days)  then  next  following  contrary  to  law  and  against  the 

will  of  the  pit.  By  means  of  which  said  several  premises  one  of  the  knee-caps  of  the  pit. 
was  then  put  oot  and  the  pit.  was  then  greatly  bruised  and  wounded  and  became  and  was 
sick  sore  lame  and  disordered  and  so  remained  and  continued  for  a  long  space  of  time  to 
wit  from  thence  hitherto  daring  all  which  time  he  the  pit.  thereby  then  suffered  and  un- 
dcrwent great  pain  and  was  hindered  and  prevented  from  performing  and  transacting  his 
necessary  ad&irs  and  business  by  him  during  that  time  to  be  performed  and  transacted 
vid  was  abo  then  greatly  exposed  and  injured  in  his  credit  and  circumstances.  {If  pit. 
was  obliged  to  pay  any  aoetor^sbiU,  or  sustained  any  other  opecial  damage,  add  an 
svennent  to  meet  oame  ;  see  *an<e,  **  Assault.**  It  was  usual  to  add  a  common  count  [  *28  ] 
forfaioeimprioonment,  as  next  precedent;  also  a  count  for  common  auaulttasante. 
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Vol.  I.,  p.  1 50.  Bvt  now  the  declaration  should  be  confined  to  one  count,  tniie$$  oepar^te  in- 
juriet  can  be  proved.    Conclude  as  asual. 

Commoa  count  for  false  imprisonment 

And  also  for  that  the  deft  on  &c.  with  force  and  arms  &c.  mode  another  asssoU  npon 
tho  pit  and  then  Iteat  bruised  and  ill-treated  him  the  pit,  and  then  imprisoned  him  and 
kept  and  detained  him  in  prison  without  any  reasonable  or  probable  cause  whatsoever  for 

a  long  time  to  wit  fbr  the  space  of hours  then  next  following  contrary  to  law  aod 

figaiust  the  will  of  the  pit  [Am  to  other  eourUe^  $ee  oib$en>ation,  oupra). 

See  form  of  plea  of  general  issue,  |>osf,  **  Trespass.*' 

Pica  justifying  imprisoning  pit  for  a  breach  of  the  peace. 

•  And  fbr  a  further  plea  in  this  behalf  (as  to  the  making  the  said  assault  upon  the  pit  in 
the  said  declaration  mentioned  and  imprisoning  him  and  keeping  and  detaining  him  in 
prison  for  a  pait  of  tho  time  in  the  said  declaration  mentioned  to  wit  for  tho  space  of  — 
part  of  the  time  in  the  said  declaration  mentioned)  the  deft,  says  that  just  before  the  said 
time  when  5lc.  to  wit  on  the  same  day  and  year  aforesaid  at  &c.  aforesaid  the  pit  with 
force  and  arms  &C;  made  an  assault  upon  the  deft  and  beat  and  ilttreated  him  and  there- 
upon  the  deft  then  gave  charge  of  the  pit  to  a  certain  peace^fficer  of  our  said  lady  the 
queen  to  wit  one  A.  B.  who  then  had  view  of  the  said  breach  of  the  peace  of  our  said  lady 
tho  queen  so  committed  by  the  pit  as  aforesaid  and  requested  the  said  peace-officer  to  take 
the  pit  into  his  custody  and  carry  him  before  some  justice  or  justices  of  our  said  lady  the 
queen  assigned  to  keep  the  peace  in  and  for  the  said  county  of  to  answer  the  pre- 

mises and  to  be  examined  and  dealt  with  according  to  law  and  the  said  peace-officer  at 
such  request  of  the  deft  and  the  deft  in  the  aid  and  assistance  of  the  said  peace-officer 
then  gently  laid  their  hands  upon  the  pit  in  order  to  take  and  did  then  take  the  pit  into 
the  custody  of  such  peace-officer  and  kept  and  detained  him  so  in  custody  until  the  pit. 
afterwards  and  as  soon  as  conveniently  could  be  was  carried  before  one  of  her  majcsty^s 
justices  assigned  to  keep  the  peace  in  and  fbr  the  county  of  fbr  examination  con- 

perning  the  premises  and  to  be  dealt  with  according  to  law  and  on  that  occasion  the  pit 
was  necessarily  and  unavoidably  imprisoned  and  kept  and  detained  in  prison  fbr  the  said 
space  of  time  in  the  introductory  part  of  this  plea  mentioned  as  he  lawlully  might  for  thp 
cause  aforesaid  which  are  the  same  supposed  trespasses  in  the  introductory  part  of  this 
pica  mentioned  and  whereof  the  pit  hath  above  thereof  complained  against  him  the  defl. 
And  this  &c.  {Conclude  tdth  a  vefijication  a$po8t,  **Plia.**)  {Signature). 

See  other  forms  of  pleas  justifying  imprisonment  under  and  without  process,  3  Ch.  PI. 
330,  et  oeq. 

See  forms  of  replications,  Slc  3  Ch.  PL  490,  et  »eq. 


Evidence  for  JPlaintiff, 

Proof  (f  Imprisonment,']  The  R.  G.  H.  T.  4,  have  introduced  no  altera- 
tion in  the  eficct  of  the  pleadings  in  action  to  the  person.  Under  the  genera! 
•issue  the  pU.  must  prove  the  fact  of  imprisonment,  and  the  special  damage 
if  any.  Every  restraint  on  the  person  imposed  by  another,  would  appear 
to  constitute  an  imprisonment,  though  no  actual  force  is  made ;  and,  there- 
fore, if  a  person  send  for  a  constable,  and  give  another  in  charge  for  (elony, 
and  the  constable  tell  the  party  charged  that  he  must  go  with  him,  on  which 

the  other,  in  order  to  prevent  the  necessity  of  actual  force  being 
[  *^9  ]  used,  expresses  his  readiness  to  go,  and  *does  actually  go,  this  is  an 

imprisonment,  and  gives  the  party  thus  consenting  to  go,  an  action 
of  false  imprisonment  (see  Pocock  v.  Moore,  1  R.  &;  M.  821).  If  an  officer 
show  his  warrant  to  the  party  charged  with  the  oiience,  who  therefore  volun- 
tarily attends  the  officer  to  a  magistrate,  it  is  not  such  an  arrest  as  will  sup- 
port trespass  and  false  imprisonment  (2  N.  R.  211 ;  1  Esp.  431).  If  a 
person,  whose  real  name  is  William,  is  asked,  before  process  issue  against 
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him,  whether  his  name  is  not  John,  he  cannot  maintain  trespass,  for  he  shall 
not  be  allowed  to  avail  himself  *'  of  the  mistake  which  he  himself  occasioned," 
per  Ld.  Ellenborough,  8  Campb.  110 ;  and,  in  1  B.  &  A.  650,  where  his 
lordship  said  that  Lord  Loughborough  had  held  the  same,  and  the  old  de« 
cisions.  Moo.  457,  Hard.  .523,  which  supported  a  contrary  doctrine,  are 
overruled,  on  the  principle  of  volenti  mm  fit  injuri&y  lb.  An  unlawful  de* 
teotion.is  evidence  of  a  new  caption  (Cro.  Jac.  379);  and  seepost^  ''Mali* 
CI0U8  Akrbst,''  as  to  what  constitutes  an  arrest.  Every  imprisonment 
includes  an  assault  (1  R.  &  M.  321). .  Most  of  the  cases  under  that  head 
are  applicable  here. 

Where  pit.,  attempting  to  pass  in  n  particular  direction,  was  obstructed  by 
dell.,  who  prevented  him  from  going  in  any  direction  but  one,  not  being  that 
ID  which  he  had  endeavoured  to  pass :  held,  no  imprisonment ;  and  this, 
whether  the  pit.  had  or  had  not  a  right  to  pass  in  the  first-mentioned  direc- 
tion :  per  Patteson,  Coleridge,  and  Williams,  JJ. ;  dissentiente  Lord  Denman, 
(Bird  v.  Jones,  7  Q.  B.  742). 

Where  a  complainant  went  to  a  magistrate  for  a  warrant,  and  aderwards 
accompanied  the  constable  charged  with  the  execution  of  the  warrant,  and 
pointed  out  to  him  the  person  to  be  arrested ;  held,  that  this  was  evidence  to 
go  to  the  jury  of  a  participation  in  the  arrest  (West  v.  Smallwood,  3  M.  6c 
W.  418).  Proof  must  be  given  of  circumstances  from  which  the  judge  and 
jury  may  decide  whether  there  was  or  was  not  a  restraint  or  detention  of 
the  person ;  it  will  not  suffice  for  the  witnesses  to  swear  that  they  considered 
the  pit.  was  in  custody  and  thought  he  was  under  restraint,  nor  is  it  enough 
to  show  that  the  defl.,  at  a  police-office  stood  before  the  pit.  and  said  *'  You 
cannot  go  away  until  the  magistrate  comes,"  if  it  appear  that  he  relin- 
quished that  attitude,  and  went  to  another  part  of  the  office  before  the  pit. 
hsd  made  any  attempt  to  depart  (Cant  v.  Parsons,  6  C.  &  P.  504).  Telling 
a  policeman  to  take  charge  of  B.  is  the  same  as  telling  him  to  take  B.  into 
custody,  and  is  sufficient  to  support  the  action  (Wheeler  v.  Whiting,  9  C.  & 
P.  262). 

In  an  action  against  the  Governor  of  Gibraltar  it  was  proved  that  a  party 
of  soldiers,  under  the  command  of  his  military  secretary,  surrounded  the 
plt.'s  house,  and  that  whilst  a  search  was  making  in  the  adjoining  house  for 
a  Spaniard  who  was  suspected  to  be  concealed  there,  the  pit.  in  attempting 
to  leave  his  house  was  prevented  from  so  doing  by  a  sentinel  placed  at  the 
door  who  compelled  him  to  return;  that  the  defl.  had  repeatedly  ezpreissed 
a  desire  to  apprehend  the  Spaniard ;  that  his  secretary,  being  unattached, 
could  not  employ  the  troops  on  such  a  service  except  by  his  directions,  and 
that  the  deft,  had  never  called  his  secretary  to  account  for  what  he  had 
done.  The  pit's  brother  also  proved  that  the  pit.  had  told  him  that  the  defl. 
expressed  to  the  pit.  his  regret  at  having  been  obliged  to  direct  the  search. 
The  defl.  offered  no  evidence :  verdict  for  pit.  Held,  that  the  jury  were 
warranted  in  coming  to  the  conclusion  that  the  defl.  had  ordered  the  search, 
and  that  the  act  complained  of  was  a  necessary  consequence  of  the  defl?s 
orders  (Glynn  v.  Houston,  2  Man.  &;  G.  337 ;  2  Sco.  N.  R.  548).  The 
pit.'s  brother,  who  was  examined  on  interrogatories,  was  asked  upon 
'cross-examination,  as  to  some  particulars  of  a  conversation,  which  [*30] 
the  pit.  had  told  him  he,  tho  pit.,  had  held  with  the  defl.  and  being 
asked  on  re-examination  to  detail  the  whole  conversation,  stated  that  the  pU. 
had  informed  him  that  the  defl.  had  expressed  his  regret  at  being  obliged  to 
direct  the  search :  held,  that  this  evidence  was  admissible  (lb.). 

Where  it  appeared  that  the  pit.  entered  the  deA.'s  (a  public)  house,  after 
tho  doors  had  been  closed  for  the  night,  and  conducted  himself  with  inso- 
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lence,  upon  which  the  deft,  sent  for  a  policeman  and  charged  him  with  intent 
to  commit  felony,  upon  which  he  was  detained  in  custody  two  days,  the  court 
refused  to  set  aside  the  verdict  for  the  pit.,  because  the  defl.  was  not  justified 
in  making  such  a  charge,  or  in  saying  that  he  was  acting  in  aid  of  the  con- 
stable in  taking  the  pit.  into  custody;  he  should  have  turned  him  out  of  the 
house  (Rose  v.  Wilson,  1  Bing.  S5d). 

To  a  plea  that  the  pit.  was  wilfully  Jbreaking  down  deft.'s  fences,  where- 
fore dcfl.  apprehended  him,  and  took  him  before  a  magistrate ;  to  which  the 
pit*  replied  that  he  broke  the  fences  in  the  bona  fide  assertion  of  a  right  of 
way;  without  this,  that  he  broke  them  wilfully,  or  for  any  other  purpose 
than  in  exercise  of  his  right  of  way.  Rejoinder  that  the  pit.  was  wilfully 
committing  damage  and  spoil  to  the  defl.'s  property:  held,  that  evidence  of 
the  existence  of  a  right  of  way  over  the  lociui  in  quo  was  properly  received 
with  a  view  to  show  the  character  of  the  pit's  act  (Looker  v.  Holcomb,  4 
Bing.  183). 

Breach  cf  Peace,']  Proof  of  annoyance  and  disturbance  by  a  person  at 
a  public  meeting,  such  as  crying,  *'  hear,  hear,"  and  putting  questions  to  a 
speaker,  and  making  observations  on  his  statement,  will  not  justify  the 
chairman  in  giving  him  in  charge  to  the  police,  but  to  justify  such  a  pro* 
ceeding,  it  must  be  shown  that  what  was  done  amounted  to  a  breach  of  the 
peace  (Wooding  v.  Oxley,  0  C.  &  P.  1). 

Trespass  and  expulsion  against  three,  with  a  count  for  imprisonment,  the 
expulsion  having  been  proved  against  the  three  defls.  the  plt.'s  counsel  went 
into  evidence  of  the  imprisonment,  but  that  appeared  to  have  been  by  one  of 
the  defls.  only :  held,  that  the  plt.'s  counsel  could  not  abandon  the  first  tres- 
pass proved  against  all  three,  and  go  on  with  the  case  as  to  the  imprison- 
ment by  the  one  defl.  only  (Tait  v.  Harris,  6  C.  &  P.  78 ;  1  Moo.  &;  R. 
282).  In  trespass  against  several  defls.,  where  upon  proof  of  trespass 
affecting  different  defls.,  the  counsel  for  the  pit.  elects  to  proceed  on  the  tres- 
passes affecting  two  only  of  the  defls.,  he  cannot  aAerwards  proceed  even  as 
against  those  defls.  on  other  trespasses  affecting  all  the  defls.  (Hitchen  v. 
Peale,  2  Moo.  dz;  R.  80). 

Where  a  declaration  which  consisted  of  one  count,  stated  an  imprison- 
ment of  the  pit.  at  a  shop,  and  at  a  station-house,  and  at  a  police-ofiice,  and 
the  only  imprisonment  was  in  the  shop,  and  the  jury  having  found  for  the 
pit. ;  the  judge  refused  to  order  the  verdict  to  be  entered,  as  to  part  of  the 
count,  for  the  pit.,  and  as  to  the  residue  for  the  defl.  (Myers  v.  Goodchild, 
8  C.  &  P.  313). 

Damages,]  Under  the  general  issue  pit,  must  prove  the  special  damage, 
if  atiy  (Rose.  £v.  476).  The  circumstances  under  which  the  imprisonment 
took  place  should  be  proved  as  fully  as  possible :  whether  pit.  was  unneces- 
sarily exposed  in  the  streets,  and,  if  arrested  on  suspicion  of  felony,  whether 
he  was  taken  before  a  magistrate,  to  be  examined  as  soon  as  possible  (Com* 
Dig.  Imprisonment,  H,  4),  or  whether  he  was  detained  afler  it  was  clear  that 

he  was  ^innocent,  for  what  period  of  time  he  was  detained,  and  in 
[*31]   what  manner,  whether  he  was  confined  in  an  unusual  and  unhealthy 

place,  whether  he  was  handcuffed,  and  that  he  did  not  attempt  to 
escape  (4  B.  &  C.  596).  It  is  sufficient  to  prove  that  the  officer  had  the 
authority,  was  near,  and  acting  in  the  arrest,  without  proving  that  he  was 
the  person  who  actually  made  the  arrest  (Cowp.  65).  The  pit.  should  be 
prepared  to  prove  his  special  damage,  as  laid:  unless  pit.  has  specially 
stated  his  damage,  with  a  per  guod^  he  will  not  be  entitled  to  adduce  evi* 
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denoe  of  it;  therefore,  pit.  cannot  give  evidence  of  having  caught  the  gaol 
fever  from  heing  in  prison,  and  communicated  it  to  her  husband,  in  conse- 
qnence  of  which  he  died,  unless  it  is  specially  stated  in  the  declaration  as 
suhstantive  matter  of  injury  or  complaint  TPeak.  Ad.  Ca.  87) ;  or  that  pit, 
had  been  stinted  in  his  allowance  of  food  during  his  confinement  ^Ib. ;  1 
Esp.  62,  354).  As  to  what  may  be  proved  under  the  alia  enormuif  and 
damages  generally  {post,  '^Trbspass''). 

Where  the  defi  justified  on  the  ground  that  the  pit.  had  committed  a 
felony,  and  at  the  trial  abandoned  the  plea,  and  exonerated  the  pit.  from  the 
charge :  held  that  this  was  such  a  persisting  in  the  charge  contained  in  it  as 
could  be  taken  into  account  by  the  jury  in  estimating  the  damage  (Warwick 
V.  Foulkes,  12  M.  &  W.  607). 

Admission  €f  Co-  Trespassers^  Evidence  of  an  admission  made  by  one 
of  several  defls.  in  trespass,  will  not,  it  is  true,  establish  the  others  to  be  co- 
trespassers  ;  but,  if  they  be  established  to  be  co-trespassers  by  other  compe- 
tent evidence,  the  declaration  of  the  one,  as  to  the  motives  and  circumstances 
of  the  trespass,  will  be  evidence  against  all  who  are  proved  to  have  combined 
together  for  the  common  object  (per  Lord  EUenborough,  11  East,  585).  IF 
three  defls.  have  jointly  imprisoned  the  pit.,  the  declaration  of  one  of  the 
defls.,  made  some  weeks  afterwards,  in  the  absence  of  the  others,  tending  to 
show  that  the  imprisonment  arose  from  malice,  is  admissible  evidence  in  an 
action  for  false  imprisonment  brought  against  all  three  (Wright  v.  Count,  3 
C.  &  P.  c  233 ;  see  further,  '<  Admissions''). 

Other  Matters,']  If  upon  the  trial  of  an  action  against  a  justice  of  the 
peace,  mayor,  or  bailifTof  a  city  or  town  corporate,  head-borough,  portreeve, 
constable,  tithing-man,  churchwarden,  or  overseer  of  the  poor,  and  their 
deputies,  &c.  (see  21  Jac.  I.  c.  123,  and  42  Geo.  III.  c.  85),  the  pit.  shall 
not  prove  that  the  trespass  was  committed  within  the  county  wherein  the 
action,  dec,  is  laid ;  then  the  jury  shall  find  the  defl.,  without  regard  to  the 
piL's  evidence,  not  guilty. 

Where  the  action  is  brought  against  a  constable,  headborough,  or  other 
officer,  or  against  any  person  acting  by  his  order,  and  in  his  aid,  for  any 
thing  done  in  obedience  to  any  warrant  under  the  hand  and  seal  of  any  jus- 
tice of  the  peace,  the  pit.  must  prove  that  a  demand  had  been  made  or  lefl 
at  the  usual  place  of  eJbode  of  such  constable,  dec,  by  himself,  or  by  his 
attorney,  in  writing,  signed  by  himself  o^ihe  perusal  and  copy  of  such  war- 
rant, and  the  same  has  been  refused  or  neglected  for  six  days  after  such 
demand  (24  Geo.  II.  c.  44,  s.  6) ;  in  which  case  the  justice  of  the  peace 
need  not  be  joiii^  in  the  action.  A  duplicate  original  demand  is  sufficient 
evidence  (Jory  v.  Orchard,  2  B.  dz;  ?•  39).  But  all  difficulty  would  be 
avoided  by  giving  a  notice  to  produce  (lb.),  per  Rooke,  J.),  and  Buller,  J., 
held,  that  a  demand  signed  by  the  plt.'s  attorney  is  within  the  meaning  of 
the  act  (lb.) ;  sed  qttcerej  for  the  words  are  very  explicit  On  a  demand  by 
the  plu's  agent  for  a  perusal  and  *copy  of  the  warrant,  defls.  gave 
a  copy,  and  said  the  original  was  in  the  hands  of  the  gaoler.  The  [  *32  ] 
agent  said  he  knew  that,  and  made  no  objection  to  the  tender  of  a 
copy.  The  gaoler  in  fact  always  kept  such  warrants.  Held,  a  sufficient 
compliance  with  the  demand  under  the  above  statute  (Atkins  v.  Kilby,  11 
Ad.  de  E.  777).  Where  the  warrant  commands  the  taking  of  the  goods  of 
A.,  and  those  of  B.  be  taken :  held,  that  the  magistrate  was  not  responsible, 
and  that  there  was  not  any  necessity  for  demanding  a  copy  of  the  warrant 
(Parton  v.  Williams,  2  B.  dc  A.  330).    A  demand  need  not  be  made  when 
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the  officer  does  not  act  within  his  jurisdiction  in  obedience  to  the  warrant 
(Gladwell  v.  Blake,  1  C.  M.  &  R.  645). 

[f  the  action  be  brought  against  a  magistrate  for  any  thing  done  in  his 
office  of  justice,  or  against  any  other  person  who  is  entitled  to  a  notice  of 
action,  the  service  of  the  notice  of  action  within  the  proper  time  must  be 
proved  (see  p.  7 ;  24  Geo.  II.  c.  44,  s  3) ;  that  is,  one  calendar  month  at 
least  before  action  brought  (5  &;  6  Vict.  c.  97,  s.  4),  exclusive  of  the  day  of 
fi;iving  notice,  and  the  day  of  suing  out  the  writ  (Young  ▼.  Higgon,  6  M.  & 
W.  49);  and  no  evidence  shall  be  given  by  the  pit.,  on  the  trial  of  any  such 
action,  of  any  cause  of  action,  except  such  as  is  cpntained  in  the  notice  (24 
Oeo.  II.  c.  44,  s.  5). 

Where  a  constable  appointed  under  a  local  act  (which  gave  twenty-one 
days'  notice  before  the  bringing  of  any  action  for  any  thing  done  under  the 
act)  executed  a  warrant  under  the  powers  of  another  general  act  of  parlia- 
ment which  gave  no  such  protection,  he  was  holden  not  to  be  entitled  to 
notice  of  action  (Shatwell  v.  Hall,  10  M.  &  W.  628). 

The  pit.,  the  secretary  of  a  joint-stock  bank  in  London,  with  a  branch  at 
D.,  went  with  the  cashier  to  the  latter  place,  with  a  paper  purporting  to  be 
an  order  upon  the  party  having  charge  of  the  branch  bank  to  deliver  up  to 
them  the  books  and  moneys  in  his  custody,  and  the  ded.,  one  of  the  directors 
in  the  bank,  seeing  a  light  in  the  house  at  an  unusual  hour  went  there,  and, 
not  being  satisfied  of  their  authority  to  act  as  they  were  doing,  gave  them 
n  charge  to  a  policeman,  who  handcuffed  them,  and  put  them  in  a  cage  (or 
ihe  night.  In  an  action  for  false  imprisonment,  evidence  that  the  def>.  had  on 
ihe  following  morning  gone  to  the  banking-house  in  Liondon,  broken  open 
the  desks  of  the  secretary  and  cashier,  and  abstracted  papers  for  the  pur- 
pose, it  was  suggested,  of  depriving  them  of  the  means  of  justifying  their 
conduct,  was  held  to  have  been  properly  received  (Bdgell  v.  Francis,  1  Sco. 
N.  R.  118;  4  Jur.  366).  The  defl.  having  caHed  witnesses  to  prove,  in 
mitigation  of  damages,  that  nearly  all  the  money  in  the  bank  at  D.,  at  the 
time  of  the  transaction,  was  composed  of  his  own  balance,  the  pit.  was  per- 
mitted to  cross-examine  them  generally  as  to  the  existence  of  bill  transac- 
tions between  the  defl.  and  the  bank  in  Liondon,  for  the  purpose  of  insinuat- 
ing, that  though  the  local  balance  was  in  the  defl.'s  favour,  yet  the  general 
might  have  been  against  him :  held,  no  ground  for  a  new  trial.  The  jury 
gave  200/.  damages:  held,  not  excessive  (lb.;  1  Sco.  N.  R.  119). 

The  onus  of  justifying  rests  on  the  defl. ;  therefore,  in  trespass,  for  causing 
the  pit.  to  be  apprehended  under  a  justice's  warrant:  held,  that  the  pit. 
might  maintain  the  action  without  producing  the  warrant  (Holroyd  v.  Don- 
caster,  11  Moo.  441 ;  nom.  Holroyd  v.  Lancaster,  8  Bing.  492).  Where 
the  first  count  of  a  declaration  stated,  that  the  defl.  assaulted  and  imprisoned 
the  pit.,  and  during  such  imprisonment  struck,  pulled,  and  pushed  him 
about :  and  the  defl.  pleaded,  that  he  arrested  the  pit*  under  process,  and 
that  the  latter,  whilst  in  custody,  having  conducted  himself  in  a  violent 
manner,  *the  defl.  necessarily,  and  to  prevent  his  escape,  struck, 
[  *33  ]  &c. :  held,  that  the  second  count  of  the  declaration  (which  omitted 
the  battery  having  been  justified  by  proof  of  the  writ,  warrant,  and 
arrest  under  them,  the  ph.,  although  one  assault  only  was  proved,  was  still 
entitled  to  judgment,  having  proved  the  trespasses  as  laid  in  the  first  count 
(Phillips  V.  Howgate,  5  B.  &  A.  220). 

Where  a  declaration  for  false- imprisonment  against  A.  and  B.  contained 
two  counts,  to  both  of  which  the  defls.  pleaded  not  guilty,  and  justified  the 
first  under  mesne  process ;  A.,  as  the  pit.  in  that  action,  and  B.  as  the  bai- 
TifP:  and  the  pit.,  by  a  new  assignment,  admitting  the  arrest  to  be  lawful. 
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replied  (hat  B.,  with  the  consent  of  A.,  voluntarily  released  him,  and  that 
they  afterwards  imprisoned  him  for  the  time  mentioned  in  the  first  count ; 
the  pit.  having  failed  in  proving  the  new  assignment,  by  not  showing  the 
consent  of  A.,  shall  not  be  permitted  to  prove  the  same  trespass  against  B. 
under  the  other  count  (Atkinson  v.  Matteson,  2  T.  R.  172). 

Evidence  for  Defendant. 

The  de(l.  may  call  witnesses,  under  the  plea  of  the  general  issue,  to  prove 
that  he  did  not  imprison  or  assault  pit.  Where  there  is  any  question  as  to 
the  identity  of  the  defl.,  he  may  prove  that  he  was  not  present  at  the  time, 
or  that  it  was  done  by  another  person,  &c.  He  may  also  show  that  no 
actual  imprisonment  took  place,  as  where  the  party  attended  of  his  own  ac- 
cord {antey  p.  29).  Under  a  s^ial  plea,  the  defl.  must  be  prepared  to 
prove  all  the  facts  put  in  issue.  As  to  evidence  in  justification  by  sherifis, 
constables,  officers,  justices  of  the  peace,  &c.,  see  anU^  pp.  8,  31,  and  also 
those  titles.  In  ap  action  against  a  private  person,  who  justifies  imprisoning 
pit.  by  delivering  him  to  a  constable  on  suspicion  of  felony,  he  must  prove 
the  circumstances  as  stated  in  his  plea,  showing  the  grounds  for  suspicion ; 
and  he  should  prove  a  felony,  as  stated  in  the  plea,  had  been  committed 
(ante,  pp.  11,  15,  21 ;  2  Selw.  N.  P.  890).  If  he  justify  that  he  himself 
iraprisoned  pit.,  he  must  prove  pit.  committed  the  felony,  (lb.) ;  and,  in  such 
case,  proof  of  mere  suspicion  will  not  bar  the  action,  though  it  may  go  in 
mitigation  of  damages  (Adams  v.  Moore,  2  Selw.  N.  P.  890).  A  private 
person  may  prevent  the  perpetration  of  a  felony;  therefore,  he  may  impri- 
son a  husband  to  prevent  his  murdering  his  wife  (Handcock  v.  Baker,  2 
B.  &  P.  260).  So,  if  two  persons  are  fighting,  and  there  is  reason  to  fear 
that  one  of  them  will  be  killed  by  the  other,  it  is  lawful  to  part  and  impri- 
son them,  till  their  anger  is  cooled  (2  Rol.  Abr.  559).  See  further,  pt»t, 
"  Trespass." 

Under  General  Issue  by  Statute^.  Where  a  party  merely  acts  in  the  aid 
and  assistance  of  an  officer,  he  may  defend  under  the  general  issue  (8 
Campb.  257) ;  but  npt  if  he  act  as  the  prime  mover  and  principal  in  the 
transaction  (2  Stark.  445 ;  Holt,  N.  P.  478) ;  and  a  private  person  who 
makes*  the  charge  and  puts  the  constable  in  motion,  cannot  justify  under 
the  general  issue,  he  must  plead  the  special  circumstances  by  way  of  justi- 
fication (lb.  478). 

If  after  demand  and  compliance  by  showing  to  the  party  the  warrant  of 
a  justice  of  the  peace,  and  permitting  him  to  take  a  copy  thereof,  an  action 
be  brought  against  a  constable  for  anything  done  under  it,  without  making 
the  justice  of  the  peace  who  signed  the  warrant  a  deA.,  then  on  producing 
and  proving  such  warrant  at  the  trial  of  such  action,  the  jury  shall  give 
their  verdict  for  the  deft,  notwithstanding  any  defect  of  jurisdiction  in  such 
justice ;  and  if  the  action  be  joint  against  the  constable  and  such  justice, 
then,  *on  proof  of  such  warrant,  the  jury  shall  find  for  the  consta- 
ble, d(c.,  notwithstanding  any  such  defect  of  jurisdiction  as  aforesaid  [*34] 
(24  Geo.  II.  c.  44,  s.  6).  The  officer  must  prove  that  he  acted  in 
obedience  to  the  warrant,  and  where  the  justice  of  the  peace  cannot  be 
liable,  the  officer  is  not  within  the  protection  of  the  statute  (Money  v. 
Leach,  8  Burr.  1768;  Wilton  v.  Green,  5  East,  233;  Bell  v.  Oakley,  2  M. 
4iS.  259). 

In  trespass  for  false  impristtMOQDt  on  a  criminal  charge  the  defl.  cannot 
cross-ezamiiie  as  to  the  bad^]^|ji^K^  of  the  plt*»  nor  as  to  previous  charges 
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made  against  him  (Downing  v.  Butcher,  2  Moo.  &  R.  874).  Where  the 
pit.  declared  for  giving  him  in  charge  to  a  policeman,  the  defl.  may,  in 
mitigation  oC  damages,  show  that  the  pit.  had  for  several  days  been  in 
the  habit  of  going  aAer  him,  and  annoying  him  (Thomas  v.  Powell,  7  C. 
&  P.  807). 

A.  went  to  the  house  of  B.  to  demand  a  debt,  which  B.  said  he  could  not 
pay,  angry  words  passed,  and  B.  told  A.  to  leave  his  house,  which  he  re* 
fused  to  do  unless  he  was  paid,  whereupon.  B.  sent  for  a  police-officer,  and 
had  him  locked  up  in  the  watchhouse :  held,  that  if  A.  had  been  making 
a  disturbance  B.  would  have  been  justified  in  turning  him  out  of  the  house, 
but  not  in  imprisoning  him  (Green  v.  Bertram,  4  C.  dc  P.  308 ;  see  Rose 
v.  Wilson,  1  Bing.  353 ;  see  Timothy  v.  Simpson,  1  C.  M.  &  R.  757;  anU^ 
P-  14). 

Where  there  is  a  series  of  matters  complained  of  in  trespass,  and  the 
plea  amounts  to  a  justification  of  all,  in  order  to  entitle  the  deft,  to  a  ver- 
dict, be  must  make  out  all  the  material  allegations  in  the  plea;  therefore 
where  the  declaration  complained  of  an  assault,  putting'  the  pit.  out  of  a 
shop  and  imprisoning  him  in  custody  of  a  police-officer,  and  the  plea  was 
moliiier  manusj  die,,  and  a  justification  of  the  imprisonment,  because  the 
pit.  had  assaulted  the  deft,  and  the  assault  was  not  proved.  Held,  that 
although,  without  it,  the  first  part  of  the  plea  was  sustainable,  yet.  beiog  a 
material  allegation  to  maintain  the  plea,  as  to  the  imprisonment,  it  was  ne- 
cessary to  prove  it  to  entitle  the  deft,  to  a  verdict  (Reece  v.  Taylor,  4  Nev. 
&  M.  471 :  see  Timothy  v.  Simpson,  5  C.  M.  dc  R.  757). 

Arresting  toilhaut  Warrant.]  The  deft,  justified  on  the  ground  that  the 
pit.  hjEid  been  his  lodger,  and  after  she  had  left  her  apartments,  he  discovered 
that  some  feathers  had  been  missing  from  a  bed  which  she  had  occupied,  and 
he  suspecting  her  to  have  stolen  them  had  her  apprehended.  The  deft,  took 
a  policeman  at  night  to  the  pit's  new  lodging  a  few  days  after  she  had  left 
•his  house,  and  had  her  apprehended  ■  and  taken  to  a  station-house,  the  next 
day,  on  examination  before  a  magistrate,  she  was  discharged.  Held,  that 
as  the  deft,  had  taken  the  law  into  his  own  hands,  and  not  adopted,  as  a 
prudent  person  would  have  done  under  such  circumstances,  the  cautious 
course  of  having  a  previous  investigation  before  a  magistrate,  and  obtaining 
a  warrant  from  him,  it  was  incumbent  upon  him  to  make  out  to  the  entire 
satisfaction  of  the  jury,  not  only  that  a  felony  had  been  committed,  but  that 
the  circumstances  of  the  case  were  such  that  they,  or  any  reasonable  person, 
acting  without  passion  or  prejudice,  would  fairly  have  suspected  the.  pit  of 
being  the  person  who  had  committed  it  (Allen  v.  Wright,  8  C.  d(  P.  622). 
Where  the  deft,  had  pleaded  that  the  pit  had  stolen  feathers  from  a  bed  in 
a  room  let  to  him  by  the  deft.,  for  which  he  gave  the  pit  in  custody  of  a 
policeman ;  who,  because  the  pit.  resisted,  beat  him  and  took  him  to  a  sta* 
tioD.  There  was  no  evidence  of  any  resistance  by  the  pit,  nor  blow  given 
by  the  policeman.  Held,  that  on  proof  of  the  other  allegation  the  plea  was 
substantially  made  out  (Atkinson  v.  Warne,  1  C.  M.  &  R.  827 ;  3  Dowl. 

483).   In  trespass  for  causing  the  *plt  to  be  taken  to  a  police  station- 
.['*'35]   house,  if  it  appear  that  the  going  proceeded  originally  from  the  pit's 

own  will,  the  deft,  will  be  entitled  to  a  verdict,  on  either  not  guilty, 
or  leave  and  license  pleaded ;  but  the  pit.  will  not  be  deprived  of  his  right 
to  recover  damages,  if  it  appear  that,  being  acted  upon  by  the  deft.'a  havmg 
.  made  a  charge  of  ielony  against  him  in  the  presence  of  a  policeman,  he 
went  voluntarily  with  the  policeman  to  the  station-house  for  the  purpose  of 
meeting  the  charge  (Peters  v.  Stanway,  6  C.  &  P.  737).    Where  it  ap- 
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peered  that  the  deft,  had  seen  two  young  men  steal  some  boots  from  a  boot- 
maker's window  and  run  oflT,  and  that  the  defl.  followed  and  pointed  out  the 
pit.  as  one  of  the  young  men  to  a  policeman,  who  took  the  pit.  into  custody, 
and  the  deA.  did  not  give\any  charge  to  the  policeman ;  the  jury  found 
for  the  pit.  and  the  court  refused  ^  nQw  trial  (Hudson  v.  Howard,  1  Jur 
658). 

Where  several  are  charged  in  trespass  for  assault  and  imprisonment,  and 
the  assault  and  part  of  the  imprisonment,  were  committed  before  one  of  the 
defls.  (a  watchhouse  keeper)  was  at  all  concerned  in  the  transaction,  that 
deft,  must  be  acquitted,  in  order  to  enable  the  pit.*  to  give  evidence  of  the 
whole  facts,  or  else  the  evidence  must  be  confined  to  those  which  took  place 
afler  the  defl.  became  implicated  (Aaron  v.  Alexander,  3  Camp.  36). 

Where  the  defl.  justified  under  1  Geo.  IV.  c.  56  (Petty  Trespass  Act),  as 
the  owner  of  landmen  which  the  pit.  was  trespassing:  held,  that  to  make  out 
his  justification,  he  must  give  positive  proof  of  actual  damage  being  done,  so 
as  to  entitle  the  jury  to  decide  upon  the  quantum  of  it,  and  that  the  jury  were 
not  to  presume  damage  from  the  mere  fact  of  a  trespass  being  committed 
(Butler  v.  Tnrby,  2  C.  d(  P.  585).  The  above  act  is  repealed  by  7  &  8 
Geo.  IV.  c.  27 ;  %\it  SembUy  the  principle  of  this  decision  will  apply  to  the 
latter  act  (lb.). 

In  trespass  against  a  private  individual  for  giving  the  pit.  into  custody  on 
a  charge  of  felony,  reasonable  and  probable  cause  of  suspicion  is  good  evi- 
dence in  mitigation  of  damages  under  a  plea  of  not  guilty  (Perkins  v.  Vaug- 
han,  6  Jur.  1114).  A  bill  of  exchange  purporting  to  be  accepted  by  A.  B., 
was  presented  to  him  by  the  def\.,  upon  which  he  said  the  acceptance  had 
been  forged  by  the  pit.  The  defl.  and  the  pit.,  in  company  with  a  police- 
roan,  subsequently  called  upon  A.  B.,  and  the  defl.  asked  him  to  repeat  the 
charge,  which,  after  some  conversation  with  the  pit.  he  would  not  do.  The 
pit.  then  brought  an  action  for  false  imprisonment,  to  which  the  defl.  pleaded 
not  guilty,  and  the  facts.  At  the  trial,  A.  B.  was  not  called  by  the  deft., 
bat  the  conversation  was  given  in  evidence.  The  jury  found  for  the  deft. 
generally.  Held,  on  motion  for  a  new  trial  that  the  conversntion  was  rightly 
received  in  evidence  as  part  of  the  res  gesta^  and  also  would  have  been  under 
the  general  issue  in  mitigatbn  of  damages  (had  the  verdict  been  for  the  pit.) 
although  malice  was  not  the  gist  of  such  an  action  (lb.). 

The  deft,  pleaded  that  his  goods  had  been  stolen,  that  he  suspected  the  pit. 
of  the  felony,  and  gave  her  into  custody ;  stating  several  grounds  of  suspi- 
cion. The  pit.  called  a  policeman  to  prove  that  the  deft,  directed  him  to  take 
the  pit.  into  custody ;  who  on  his  cross-examination  said  that,  at  the  same  time, 
and  in  the  presence  of  the  pit.,  the  deft,  stated  that  the  goods  had  been  stolen, 
and  also  stated  some  of  the  grounds  of  suspicion  mentioned  in  the  plea. 
Held,  that  this  was  evidence  for  the  jury  to  consider,  and  from  which  they 
might  find  that  the  felony  had  been  committed,  and  that  the  deft,  h^d  good 
cause  to  suspect  the  pit.,  if  this  evidence  satisfied  them  that  the  facts  really 
were  so.  Held,  also,  that  although  in  this  plea  the  deft,  ought  to 
set  out  his  grounds  of  suspicion,  yet  that  *he  would  be  entitled  to  a  [  *30  ] 
verdict  without  a  proof  of  the  whole  of  them,  if  he  proved  that  a 
felony  was  in  fact  committed,  and  proved  so  much  of  the  grounds  of  sus- 
picion as  satisfied  the  jury  that  he  had  reasonable  cause  to  suspect  the  pit. 
(Williams  V.  Crosswell,  2  G.  &  K.  422,  Erie). 

On  the  trial  for  an  action  for  false  imprisonment  on  a  charge  of  felony,  if 
the  pit.'s  counsel  ask  his  witness  what  was  said  by  the  deft,  when  the  parties 
were  before  the  magistrate,  the  deft.'s  counsel  may  ask,  on  cross-examina- 
ti<m,what  was  said  by  the  magistrate  (Richards  v.  Turner,!  C.  &  H.  414). 
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Where  a  plea  of  justiftcation  of  an  imprisonment  on  a  charge  of  felony 
states  that  the  ph.  committed  the  felony,  the  jury  must  try  that  question  in 
the  same  way  ns  if  they  were  sitting  in  a  criminal  court  trying  the  pit.  for 
the  ofience  itself;  and  if  a  witness,  who  admits  that  he  stole  similar  property 
at  the  same  time,  he  called  to  sustain  the  plea,  though  he  is  not  exactly  in  the 
situation  of  an  accomplice,  yet  it  seems  that  his  testimony  ought  to  receive 
some  confirmation  (Richards  v.  Turner,  1  C.  &  M.  414). 

Where  the  writ  in  the  original  action  authorized  the  arrest  of  the  pit.  by 
the  name  of  F.  F.,  his  real  name  being  F.  W.  F.,  and  in  which  he  sued;  it 
was  held  that  the  plea  of  justification  was  supported  by  the  production  of  the 
writ,  and  of  evidence  of  the  identity  of  F.  F.  and  F.  W.  F.,  and  that  the 
issue  of  the  identity  of  the  pit.  and  the  del^.  in  the  former  action,  was  suf- 
ficiently raised  by  the  plea  without  any  averment,  that  the  pit.  was  known 
by  one  name  as  well  as  the  other  (Fisher  v.  Magnay,  3  Dowl.  N.  S.  40). 

Where,  in  an  action  of  trespass  against  the  sergeant-at-armsof  the  House 
of  Commons,  for  forcibly,  and  with  the  assistance  of  armed  soldiers,  break- 
ing  into  the  messuage  of  the  pit.  (the  outer  door  being  shut  and  fastened), 
and  arresting  him  there,  the  defl.  justified  under  a  speaker's  warrant,  to  which 
there  was  a  new  assignment  of  excess  in  using  military  force :  held,  that  evi* 
dence  of  acts  of  violence  of  the  mob  committed  in  parts  adjacent,  though  out 
of  view  and  hearing  of  the  pit.  in  his  house,  if  they  appear  to  be  connected 
with  the  same  purpose  as  actuated  those  about  the  plt.'s  house,  might  be  ad- 
mitted to  show  the  danger  and  difficulty  of  executing  the  warrant  without 
force  against  the  pit.  in  his  own  house,  without  the  aid  and  protection  of  the 
military  (Burdett  v.  Coleman,  14  Bast,  163,  183;  13  Bast,  27;  and  see 
Burdett  v.  Abbott,  5  D,  165 ;  14  Bast,  1 ;  4  Taunt.  401). 

Where,  to  an  action  of  trespass  by  the  pit.  against  four  defls.,  they  pleaded^ 
first,  not  guilty;  and  secondly,  a  justification  that  they  were  acting  in  aid  of 
civil  authority,  in  exeeuting  a  warrant;  and  also  in  dispersing  a  riotous  and 
unlawful  assembly,  at  which  the  pit.  was  present,  and  aiding  and  abetting; 
and  the  pit.  proved  that  he  was  struck  by  one  of  the  defls.  whilst  he  and 
and  the  three  others  were  acting  with  a  common  object,  as  the  members  of  a 
yeomanry  corps  of  cavalry :  held,  that  he  could  not  go  into  evidence  to  show 
that  other  individuals  were  wounded  on  the  occasion  (Bedford  v.  Birley,  3 
Stark.  76).  But  evidence  is  admissible  in  support  of  such  pleas  as  to  the 
meeting  of  a  number  of  persons  in  the  night  time,  if  expressions  were  used 
by  them  at  the  time,  tending  to  show  the  object  of  their  meeting,  and  that  it 
was  for  the  purpose  of  being  drilled,  although  it  was  not  proved  that  the  pit. 
was  one  of  the  party  (lb.). 

So,  evidence  is  admissible  of  the  fact  that  the  drillings,  previous  to  a 
meeting  on  a  certain  day,  excited  the  alarm  of  individuals,  and  conversations 
between  strangers  going  to  a  meeting  to  be  drilled,  may  be  admitted  in  order 
to  show  the  object  of  such  meeting  (lb.). 

*And,  a  statement  made  to  a  committee  of  magistrates  appointed 

[  *37  ]  to  provide  for  public  security,  by  a  number  of  persons  of  the  town 

of  M.,  expressing  their  apprehensions  for  the  safety  of  the  town,  is 

admissible  in  evidence  to  show  the  propriety  of  calling  in  the  military  to  act 

in  aid  of  the  civil  power  (lb.). 

And,  a  warrant  having  been  issued  by  magistrates  at  the  time  of  a  par- 
ticular meeting  for  the  apprehension  of  several  pei^ons  present  thereat,  evi- 
dence is  admissible  of  a  refusal  on  the  part  of  the  constables  intrusted  with 
Buch  a  warrant  to  execute  it,  and  of  the  grounds  of  such  refusal  (lb.). 

And,  resolutions  passed  at  a  meeting  of  persons  held  at  a.  distant  [^ace, 
and  proved  to  have  been  proposed  and  read  by  the  person  who  presided  at 
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such' particular  meeting,  and  vbo  also  was  present  at  a  subsequent  meeting, 
are  admissible  with  a  view  to  prove  the  existence  of  the  conspiracy,  and  the 
nature  and  object  of  the  latter  meeting  (lb.). 

CogtsJ]  The  21  Jac.  1,  c.  12,  s.  4,  enacts  that  if  the  verdict  shall  pass  for 
any  J.  P.,  mayor,  or  bailiff  of  a  city,  or  town  corporate,  headborougb,  port- 
reeve,  constable,  tithingman,  churchwarden,  overseer  of  the  poor,  and  their 
deputies,  or  others  (acting  in  their  aid,  &c.),  or  the  pit.  shall  become  non- 
suit, or  sufier  any  discontinuance,  the  defL  shall  have  double  costs  (see  42, 
Greo.  in.  c.  65).  By  5  d(  6  Vict.  c.  97,  s«  1,  so  much  of  any  clause  in  any 
public  local  and  personal,  or  local  and  personal,  or  acts  of  a  local  or  per- 
sonal nature,  by  which  double  or  treble  costs,  or  any  other  than  the  usual 
costs,  between  party  and  party  are  given,  are  repealed,  and  in  lieu  thereof 
the  usual  costs  between  party  and  party  are  given,  and  no  more.  Sect.  2, 
repeals  so  much  of  any  clause  or  provision  in  any  public  act,  whether  double 
or  treble,  or  any  other  than  the  usual  costs  between  party  and  party,  are 
given,  with  a  proviso  that,  instead  of  recovering  double  or  treble  or  other 
costs,  the  parties  shall  receive  such  full  and  reasonable  indemnity,  as  to  all 
costs,  charges,  and  expenses,  incurred  in  and  about  any  action,  suit,  or  other 
legal  proceeding  as  shall  be  taxed  by  the  proper  officer  in  that  behalf,  subject 
to  be  reviewed  in  like  manner,  and  by  the  same  authority  as  any  other  taxa- 
tion of  costs  by  such  officer.  By  the  24  Geo.  II.  c.  44,  s.  2,  if,  upon  issue 
joined  on  a  plea  of  tender  by  a  J.  P.,  the  jury  find  the  amends  so  tendered 
to  have  been  sufficient,  they  shall  give  a  verdict  for  the  de(^,  and  in  such 
case,  or  in  case  the  pit.  shall  become  nonsuit,  or  discontinue  his  action,  or 
judgment  be  given  for  such  deft,  upon  demurrer,  such  J.  P.  shall  be  entitled 
to  the  like  costs  as  if  he  had  pleaded  the  general  issue  only;  and  if  the  jury 
find  that  no  amends  were  tendered,  or  that  the  same  were  not  sufficient,  and 
also  against  the  deft,  on  any  other  plea,  they  shall  give  a  verdict  for  the  pit., 
and  such  damages  as  they  think  proper,  which  he  shall  recover  together 
with  his  costs,  and  by  sect.  3,  no  pit.  shall  recover  any  verdict  against  such 
'  J.  P.,  where  the  action  is  grounded  on  «ny  act  of  the  deft,  as  J.  r.,  unless  it 
be  proved  upon  trial  that  such  notice  was  given ;  but  itf  default  thereof,  such 
J.  P.  shall  recover  a  verdict  and  costs.  If,  in  an  action  against  a  J.  P.,  and 
a  constable  acting  under  his  warrant,  the  pit.  shall  obtain  a  verdict  against 
the  J.  P.,  and  the  judge  before  whom  the  cause  shall  be  tried,  shall  in  open 
court  certify  on  the  back  of  the  record  that  the  injury  for  which  such  action 
was  wilfully  and  maliciously  committed  the  pit.  shall  be  entitled  to  have  and 
receive  double  costs  of  suit  (24  Geo.  II.  c.  44,  s.  7).  This  enactment  relates 
only  to  the  costs  incurred  in  the  ordinary  course  of  law  (Thomas  v.  Saunders, 
1  Ad.  &  £.  653,  per  Taunton,  J. ;  see  stat.  5  &  6  Vict.  c.  97,  ''  Trespass^^ 
«  Costs:' 

*If  the  damages  are  less  than  40j.  the  pit.  is  not  entitled  to  re- 
cover costs,  unless  the  judge  immediately  after  trial  certify  that  the  [  *38  ] 
liespass  or  grievance  was  wilful  and  malicious  (see  3  &  4  Vict.  c. 
21,  s.  2). 

The  43  Geo.  III.  c«  141,  s.  2,  which  deprives  pit.  of  his  costs  of  puif 
against  a  magistrate,  if  the  latter  prove  at  the  trial  that  the  pit.  was  guilty  of 
the  ofience  imputed,  only  applies  to  cases  where  the  conviction  has  been 
qoashed  (Rogers  v.  Jones,  5  B.  &  C.  409;  Gray  v.  Cookson,  16  Eas^,  13). 

WUfwsses,}  If  A.  imprison  B.,  and  in  continuation  of  that  imprisonment 
deliver  him  in  charge  to  C«,  who  keeps  him  in  custody,  the  acts  and  decla- 
rations of  C.  are  evidence  against  A.  (Powell  v.  Hodgets,  2  C*  &  P*  432)« 
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In  an  action  against  two,  a  witness  for  the  pit.  stated  that  one  of  the  defts. 
had  said  before  a  magistrate  that  he  was  authorized  by  the  other  deft.,  that 
what  one  deft,  had  said  was  not  evidence,  and  that  they  must  not  allow  it  to 
influence  their  minds,  but  it  was  not  possible  to  exclude  it  because  it  was 
evidence  against  the  deft,  who  had  uttered  it :  held,  that  the  judge's  caution 
to  the  jury  removed  all  grounds  of  complaint  as  to  the  reception  of  the  evi* 
dence  (Peat  v.  Utterton,  2  Jur.  919). 

A  person  under  whom  the  deft,  justifies  may  be  rendered  a  competent 
witness  for  the  deft.,  by  indorsement  on  the  record,  under  8  dc  4  Will.  lY. 
c.  42 ;  Creevey  v.  Bowman,  1  M.  dc  R.  496 ;  contra  Green  v.  Warburton, 
2  M.  dc  R.  106;  see  «  Wmntss''). 
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FoBK  or  Rbmbdt,  p.  38« 

FoBM  OF  Pleadihos,  p.  89. 
DedaratioHy  p.  89. 
Flea,  p.  40. 

PHBCBDBlfTS,  p.  41. 

EVIDBNCB  FOB  PLAINTIFF,  p.  43. 


Form  of  Remedy. 

Wbebb  the  sheriff  makes  a  false  return,  an  action  on  the  case  lies  against 
him,  at  the  suit  of  the  person  damnified  by  such  false  return  (Com.  Dig. 
Return,  E,  2 :  Henden  v.  Evans,  1  Dowl.  N.  S.  204 ;  Wintle  v.  Freeman; 
11  Ad.  dc  E.  539 ;  Dalton,  190 ;  Vin.  Abr.  Return,  647 ;  see  Wylie  v.  Birch, 
4  Q.  B.  566) ;  and  it  is  the  only  remedy  (Anon.  Lofft.  871 ;  Goubot  v.  Downy, 
1  Cr.  dz;  M.  772).'  No  action  can  be  maintained  unless  the  party  be  dam- 
aged (Wylie  v.  Birch ;  4  Q.  B.  576  ;  see  C!if\on  v.  Hooper,  6  Q.  B.  468); 
but  the  sheriff  is  not  liable  to  an  action  till  be  has  made  his  return  (More- 
land  V.  Leigh,  1  Stark.  388,  and  see  post,  43) ;  the  sheriff  is  liable  for  a  false 
return,  if  he  return  non  est  inve7itus,  when  he  has  or  might  have  taken  the 
deft.  (Beckford  v.  Montague,  2  Esp.  475 ;  and  see  Pitcher  v.  King,  9  Ad.  & 
E.  288  ;  Wardall  v.  Smyth,  1  Camp.  382),  though  since  the  return  he  has 
brought  an  action  on  the  judgment  and  obtained  a  judgment  thereon  (lb.). 

If  he  return  cepi  corpus  or  paratum  haleo,  when  he  has  taken  the  deft., 
and  let  him  go  without  bail,  he  is  liable  to  an  action,  if  the  *deft. 
[  *d9  ]  be  not  in  custody,  or  bail  above  be  not  put  in  and  perfected  at  the 
return  of  the  writ  (Tidd,  Pr.  809).  But  when  the  sheriff  has  taken 
bail,  he  is  not  liable  to  an  action  upon  the  return  oi  cepi  corpus  or  paratum 
haheoy  for  it  was  his  duty  to  take  bail ;  and  though  the  latter  part  of  the 
return  be  not  strictly  true,  yet  this,  which  was  the  ancient  return,  is  not 
altered  by  the  statute  23  Hen.  VI.  c.  9  (see  Tidd,*  Pr.  310). 

If  the  deft,  resides  within  a  liberty  whose  bailiff  has  the  execution  and 

{a)  3  U. 8.  Diff.  Tit  •'Sheriff,**  nib.  sec.  3,  p.  439 ;  3  Sopp.  U.  a  Dir.  p.  783,  rab.  see. 
vii.;  lU.aAiiii.Dig.443. 
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return  of  writB,  and  the  sheriff  return  that  the  hailiff  has  returned  that  the 
deft.  18  not  found  in  his  hailiwick,  if  the  return  is  false,  the  bailiff  is  liable  to 
an  action,  the  sheriff  not  being  liable  at  common  law  for  the  false  return  of 
tbebailiff(lTidd.  Pr,  310). 

The  sheriff  having  arrested  a  party,  permitted  him  to  go  at  large  without 
taking  a  hail  bond,  returned  cqn  corpus^  and  before  the  expiration  of  the 
rule  to  bring  in  the  body,  put  in  bail,  held,  he  was  not  liable  to  an  action  for 
a  false  return  (Pariente  v.  Plurobtree,  2  B.  &  P.  35). 

Where  A.  delivered  a  fi.  fa.  to  the  sheriff,  with  instructions  to  execute 
it,  and  afterwards  gave  notice  not  to  execute  until  further  notice,  and 
the  pit.  delivered  a  Ji.  fa.  to  be  executed  immediately,  and  the  sheriff  sold 
and  paid  the  moneys  to  A.,  and  returned  ntUla  bona  to  plt.'s  writ,  the  ph., 
in  an  action  for  false  return,  was  held  entitled  to  recover  the  amount' levied, 
on  the  ground  that  (he  first  was  not  then  in  the  hands  of  the  sheriff  to  be 
executed  (Hunt  v.  Hooper,  12  M.  &  W.  664). 

An  executor  may  maintain  case  for  a  false  return  to  final  process  (Wil- 
liams V.  Carey,  4  Mod.  403 ;  12  Mod.  71).  It  seems  a  corporation  may  be 
saed  for  a  false  return  (Yarborough  v.  England  (Bank  of),  16  East,  7). 
As  to  when  the  late  or  present  sheriff  is  liable,  see  Harrison  v.  Paynter,  6 
M.  &  W.  837  ;  "  Escapb  oir  Mesnb  Pboobss." 

No  action  lies  against  a  sheriff  for  a  false  return  of  nuBa  bona  by  his  bail* 
iff  to  a  writ  of  ^.  fa,  issued  out  of  his  county  court  (Pitcher  v.  King,  9  Ad. 
k  B.  288 ;  Brown  v.  Copley,  8  Sco.  N.  R.  850).  Sembie^  though  the 
return  be  made  with  the  sheriff's  privity,  and  by  his  direction  (Clegg  v. 
Woolan,  cited  1  Arch.  Pr.  657). 

When  afler  a  return  to  a  fi.  fa.  that  part  only  of  the  debt  has  been  levied, 
and  that  the  debtor  has  not  goods  whereon  the  whole  can  be  levied,  the 
creditor  accepts  that  part  on  account,  he  does  not  thereby  waive  his  right  of 
action  for  a  false  return  (Holmes  v.  Cliflon,  4  P.  &  D.  112  ;  10  Ad.  673, 
overruling  Beynon  v.  Garratt,  1  C.  &  P.  154). 

Form  of  Pleadings. 

The  venue  is  transitory  (Griffith  v.  Walker,  1  Cr.  &  M.  772) ;  1  Wils. 
336).  Id  the  framing  of  the  declaration  in  an  action  for  a  false  return,  the 
jadgoieiit  and  the  writ  must  be  stated  and  proved  in  evidence,  and  a  variance, 
iQ  any  material  point,  between  the  allegation  and  proof,  will  be  fatal.  As 
to  what  is  a  variance,  see  anU^  pp.  1067, 1073). 

DedarationJ]  In  an  action  for  a  false  return  to  a  ca,  sa.  it  is  not  neces- 
sary to  aver  in  the  declaration  that  the  sheriff  had  nt»tice  from  the  pit.  that 
the  defl.  was  within  his  bailiwick,  so  that  he  might  arrest  him  (Hereford 
(Dean  oQ  v.  Macnamara,  5  D.  &  R.  95). 

Where  the  declaration  for  a  false  return  to  a  ^.  fa.  alleged,  that  from  the 
day  of  the  delivery  of  the  writ,  until,  and  at  and  afler  the  return  thereof,  he 
was  sheriff  of  the  county  of  K.,  and  the  writ  appeared  to  have  been  returna- 
ble on  the  12th  of  July,  and  the  defl.'s  shrievalty  expired  on  the  7th  of  that 
month:  held,  no  variance,  as  *it  was  immaterial  to  allege  in  the 
declaration,  that  the  deft,  was  sheriff  of  the  county  at  the  return  [  *40  ] 
of  the  writ  (Jervis  v.  Sidney,  8  D.  d(  R.  483).  The  declaration 
stated,  that  the  pit.,  by  judgment  of  the  court  recovered  39/  10«.,  adjudged 
to  him  for  his  damages  by  him  sustained,  as  well  by  occasion  of  the  not 
perfornoing  the  several  promises,  as  for  his  costs,  dec.,  conduding  proiU paiet 
per  reoordum.    Upon  production  of  the  judgment  it  appeared  that  a  fitfmitti- 
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tur  had  been  entered  as  to  all  the  couoIb  in  the  declaration,  except  the  first, 
and  that  the  damages  were  awarded  for  the  not  performing  the  promise  in 
that  count  mentioned  only :  held,  a  fatal  variance  (Edwards  v.  Lucas,  A  B* 
&  C.  889). 

It  is  not  necessary  to  refer  to  the  record  of  the  judgment  (Stoddart  v. 
Palmer,  8  B.  &  C.  2) ;  declaration  for  a  false  return  to  a  fi.  fa,  against  the 
goods  of  R.  and  J.  S.,  allying,  that  **  although  R.  and  J.  S.  had  goods,  dec, 
within  his  bailiwick,  &c. ;  yet,  defl.  ^kc."  This  allegation  is  sustained 
though  pit.  do  not  prove  that  J.  S.  had  any  goods,  for.it  is  severable  that 
both  or  either  of  them  had  goods  (Jones  v.  Clayton,  4  M.  &  S.  849)  ;  there* 
fore  their  declaration  stated,  that  the  pit.  in  T.  T.  2  Geo.  IV.  by  judgment 
recovered,  die.  "  as  appears  by  the  record,'^  and  proof  was  of  a  judgment  in 
E.  T.  8  Geo.  IV.,  held  no  variance,  for  the  above  averment  was  surplusage, 
and  might  be  rejected,  inasmuch  as  the  judgment  was  not  the  foundation  of, 
but  mere  inducement  to  the  action  (lb.).  So,  where  the  declaration  bore 
date  18th  July,  1887,  Victoria  having  acceded  to  the  throne ;  and  alleged 
the  recovery  of  a  judgment  of  K.  B.,  in  the  seventh  year,  d^c.  of  the  kite 
king,  as  appeared  by  the  record,  "  still  remaining  in  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself:"  on  motion,  for  judgment,  on 
production  of  the  record,  held,  no  variance  (Lewis  v.  Alcock,  6  Dowl.  78). 

If  the  declaration  state  the  deft,  to  be  indebted  to  the  pit.  for  goods  sold 
and  delivered,  he  must  strictly  prove  that  the  cause  of  action  was  for  goods 
sold  and  delivered  (Parker  v.  London  (Sherifis),  2  Esp.  477,  n.)  An  aver* 
ment  that  two  persons,  named  A.  and  b.,  became  bail  at  the  request  of  the 
sheriff,  is  proved  by  showing  that  they  became  bail  at  the  request  of  bis 
officer,  in  order  to  prevent  the  sheriff  from  being  fined  (Evans  v.  Sweet,  1 
C.  di  P.  277). 

Pka.']    To  a  count  for  a  false  return  to  a  ^.  /a.  on  a  judgment  on  the 
King's  Bench  against  B.,  the  sheriflT  pleaded  tliat  after  the  suing  out  of  the 
said  writ,  and  after  the  said  return,  the  pit.  sued  B.  in  the  King's  Bench  on 
the  said  judgment,  and  recovered  judgment  thereon,  which  still  remained 
in  force,  by  means  of  which  premises  the  said  judgment  in  the  said  court 
mentioned  became  merged,  and  satisfied,  the^.ya.  abandoned,  and  the  def^. 
discharged :  held,  on  special  demurrer,  that  the  plea  was  no  answer  (Pitcher 
V.  King,  9  Ad.  6d  E.  286  ;  2  Jur.  1014),     A  special  plea  showing  payment 
by  the  sheriff  of  the  proceeds  of  the  execution,  either  in  discharge  of  rent  or 
of  a  prior  writ,  is  bad  (Drewe  v.  Lainson,  11  Ad.  dz;  E.  587  ;  see  Heenan  v. 
Evans,  4  Sco.  N.  R.  2 ;  3  Man.  dp  G.  898).    Where  the  pit.  alleged  the 
delivery  of  a  writ  of  fi,  fa,  at  the  suit  of  pit.  acainst  D.,  indorsed  to  levy, 
dtc.,  by  virtue  of  which  writ  the  sheriff  seized  D.  s  goods  of  the  value  of  the 
moneys  so  indorsed  and  directed  to  be  levied  as  aforesaid,  and  then  levied 
the  same  thereout :  held,  that  this  last  allegation  meant  that  the  sheriflT  had 
sold  under  the  plt.'s  writ,  and  that  he  had  the  proceeds  in  his  hands  for  the 
purpose  of  handing  over  to  the  pit. :  held,  also,  that  if  at  the  time  of  executing 
the  plt.'s  writ  the  sheriff  had  in  his  office  a  prior  writ  of  ^.  fa,^  and  had 
paid  the  proceeds  of  the  execution  to  the  creditor  on  the  prior  writ,  his  ple& 

should  have  traversed  *the  allegation  that  he  had  levied  under  the 
[  *41  ]    plt.'s  writ,  and  that  having  set  out  the  above  facts  specially,  with 

a  verification,  the  plea  was  bad  on  special  demurrer,  as  being 
argumentative  (Drewe  v.  Lainson,  11  Ad.  &  E.  529).  The  pit.  sued  out  a 
writ  o£  testatum  fi.fa,  against  the  goods  of  J.  R.,  in  July,  1840,  the  sheriflPs 
•officer  took  possession  of  the  goods  under  this  writ,  and  a  sale  of  all  J.  R.'s 
eflfects  was  made  in  July,  1840,  but  the  officer  held  a  writ  of  fi,  fa*  against 
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tboee  goods  iodorsed  for  an  amount,  which,  together  with  the  landlord's 
rent,  exceeded  the  sum  realized  by  the  sale;  this  suit  was  of  a  date  prior  to 
tbatTof  the  plt.'s :  under  these  circumstances  the  officer  paid  the  money  to  the 
exigency  of  the  prior  writ,  and  the  pit.  took  nothing.  In  an  action  thereupon, 
brought  against  the  sheriff*,  it  was  held  that  nuUa  bona  would  have  been  a 
good  plea,  so  ihat  the  sheriff  said  he  did  not  seize  nor  levy  under  the  pit 'a 
writ,  that  the  word  "  nor"  was  not  disjunctive,  so  as  to  put  the  sheriff  to  the 
proof  both  that  he  did  not  seize  and  not  levy ;  that  it  was  enough  for  him  to 
prove  that  he  did  not  seize,  because  seize  is  to  be  understood  with  respect  to 
the  circumstances  of  the  case;  and,  as  applied  to  the  case  of  an  action 
against  a  sheriff  for  a  &]se  return,  it  refers  only  to  such  goods  as  could  be 
levied,  and  that  the  sheriff  having  seized  and  levied  all  the  goods  according 
to  the  exigency  of  the  first  writ  could  not  seize  any  thing  under  the  second 
(Heenan  v.  Evans,  4  Sco.  N.  R.  2 ;  5  Jur.  1037).    The  declaration  alleged 
uie  recovery  of  a  judgment  against  W.,  and  the  issuing  of  a  writ  test*  fi.fa._ 
directed  to  the  deft.,  by  virtue  of  which  he  seized  the  goods  of  W.,  and  re* 
mained  in  possession  for  a  long  time.    Breach,  that  the  defl.  wrongfully  for^ 
bore  to  sell  the  goods  from  the  ISth  of  April  until  the  17th  of  May,  when  he 
returned  that  he  had  taken,  &c.,  the  goods  of  W.,  and  falsely  returned  that 
the  goods  remained  in  his  hands  for  want  of  buyers.     Pleas,  first,  the  deft, 
did  not  seize  or  take  in  execution  any  goods  of  W.,  or  remain  in  possession 
under  the  writ ;  secondly,  that  the  deft,  could  not  during  the  time  in  the 
declaration  mentioned,  have  sold  the  goods ;  thirdly,  a  fiat  in  bankruptcy 
against  W.,  by  which  the  goods  vested  in  the  official  assignee :  held,  that 
the  first  plea  was  bad  for  duplicity;  that  the  second  amounted  to  the  general 
issue,  and  that  the  third  was  an  argumentative  denial  that  the  goods  seized 
were  the  goods  of  W.  (Rowe  v.  Ames,  8  Dowl.  750 ;  6  M.  dc  W.  747). 
The  declaration  stated  that  the  deft,  seized  and  took  in  execution  divers 
goods,  &c.,  and  levied  the  value,  &c.,  thereout:  held,  that  the  traverse  that 
the  defts.  did  not  seize  or  take  and  levy  thereout,  was  too  large,  and  that  it 
ought  to  have  been  in  the  disjunctive  (Stubbs  v.  Lainaon,  1  M.  d(  W.  728 ; 
5  Dowl.  162).    It  is  the  duty  of  the  sheriff  in  executing  a  fi,  fa.  to  possess 
himself  of  all  the  goods  of  the  debtor  within  his  bailiwick,  or  of  sufficient  to 
satisfy  the  ^ecution,  and  therefore  to  an  action  for  a  false  return  that  the 
goods  remained  in  the  sherifTs  hands  for  want  of  buyers ;  a  plea  by  the 
sheriff  that  he  seized  certain  goods  (specifying  them)  and  other  goods  of  the 
debtor  in  his  bailiwick,  and  that  while  he  was  in  possession  of  the  goods  he 
was  directed  by  the  execution  creditor  to  withdraw  from  the  possession  of  all 
the  goods  but  those  specified,  and  that  he  was  unable  to  find  buyers  for  the 
specified  goods,  which  consequently  remained  in  his  hands  for  want  of  buyers ; 
held,  ill,  for  not  showing  that  he  possessed  himself  of  the  whole  of  the  deft-'s 
goods,  or  so  much  as  was  sufficient  to  satisfy  the  execution  (Pitcher  v.  King, 
13  Law  J.  162,  Q.  B.). 
See  forms  of  pleas,  3  Ch.  PI. 


"Precedents.  [  *42  ] 

DecUralioo  agaiiuit  sheriff  ibr  a  false  return  ofnuUa  bona  to  a  writ<if  >!«n  faeia9. 

[SiaU  thejvdgmenif  at  post,  **  Judombnt,'*  and  afterwardt  proceed  thus :]  And  the  pit. 
forther  saith  that  the  taid  jadgment  beinfr  in  full  force  and  the  said  damages  {or,  if  in 
deAc,  My,  debt  aod  damages)  so  reoovered  at  aforesaid  remaining  unpaid  and  unsatisfied 
be  the  said  A.  B.  on,  Ste,  in  the  year  of  the  reign  of  oar  said  lady  the  queen  for 
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the  obUiain|rmtifliaetion  thereof  saed  and  prosecated  oat  of  the  said  court  of  onrstid  lady 
the  queen  before  the  queen  herself  (or,  if  in  C,  K,  of  the  Bench  aforesaid)  at  Westminster 
aforesaid  a  certain  writ  of  our  said  lady  the  queen  called  a  fieri  faeut$  directed  U\  the 
sheriff  of  by  which  said  writ  our  said  lady  the  queen  commanded  the  said  sheriff 

that  of  the  goods  and  chattels  of  the  said  E.F.in  his  the  said  sheriff  *s  bailiwick  heshoald 
cause  to  be  levied  the  damages  (or,  if  in  dtbt  sey,  debt  and  damages)  aforesaid  and  that 
he  should  have  that  money  before  oor  said  lady  the  queen  {or^  if  in  C.  P.,  say  justices  of 
Che  bench)  at  Westminster  aforesaid  on,  &c  to  render  to  the  pit  for  his  damages  (erdebt 
and  damages)  aforesaid  and  that  the  said  sheriff  should  have  there  then  that  writ.  Which 
■aid  writ  afterwards  and  before  the  delivery  thereof  to  the  said  sheriff  as  hereinafter  men. 
tinned  to  wit  on  the  said  &c.  was  duly  Indorsed  with  a  direction  for  him  the  said  sheriff 
to  levy  jC  besides  sherifis*  poundage  officers  foes  and  all  other  incidental  expenses 

and  which  said  writ  so  Indorsed  afterwards  and  before  the  said  return  thereof  to  wit  on 
&c  was  delivered  to  the  now  deft,  who  then  and  from  thence  until  and  at  and  after  the 

return  of  the  said  writ  was  sheriff  of  the  said  county  of  S •  to  be  executed  in  dae 

form  of  law.    By  virtue  of  which  said  writ  the  deft,  so  being  sheriff  of  the  said  county  of 

S •  as  aforesaid  afterwards  and  before  the  said  return  of  the  said  writ  to  wit  on,  dec, 

last  aforesaid  and  within  his  bailiwick  as  such  sheriff  as  aforesaid  seised  and  took  in 
execution  divers  goods  and  chattels  of  the  said  E.  F.  of  great  value  to  wit  of  the  value  of 
the  moneys  so  indorsed  on  the  said  writ  and  directed  to  be  levied  as  aforesaid  and  then 
levied  the  same  thereout  Yet  the  deft,  so  being  such  sheriff  of  the  said  cuontv  of 
8  aforesaid  not  regarding  his  duty  as  such  sheriff  but  contriving  and  wrongfully 

and  unjustly  intending  to  injure  prejudice  and  aggrieve  the  pit  in  that  behalf  and  to  de. 
prive  him  of  the  said  moneys  so  indorsed  on  the  said  writ  and  directed  to  be  levied  as 
aforesaid  and  of  the  means  of  obtaining  the  same  had  not  tlie  said  money  so  levied  as 
aforesaid  or  any  part  thereof  before  our  said  lady  the  queen  {or  before  the  justices  of  the 
bench)  at  Westminster  aforesaid  at  Uie  return  of  the  said  wrtt  according  to  the  exigency 
thereof  and  of  the  said  indorsement  so  made  thereon  as  aforesaid  but  therein  wholly 
foiled  and  made  default  nor  hath  he  paid  the  said  sum  of  £  or  any  part  thereof  to 

the  pit  and  now  the  deft,  at  the  return  of  the  said  writ  and  after  the  said  levy  towit on 
dbc.  aforesaid  falsely  and  deceitfully  returned  to  the  said  court  of  our  ssid  lady  the  queen 
upon  the  said  writ  that  the  said  E.  F.  had  not  any  goods  or  chattels  in  his  bailiwick 
whereof  he  could  cause  to  be  levied  the  damages  {or  debt  and  damages)  aforesaid  or  any  part 
thereof  as  by  the  said  writ  and  the  return  thereof  remaining  of  record  in  the  said  court 
of  our  said  lady  the  queen  before  the  queen  herself  fully  appears.  By  means  of  which 
■aid  premises  the  pit  hath  been  and  is  greatly  injured  and  deprived  of  the  means  of  ob- 
taining the  said  moneys  so  indorsed  on  the  said  writ  and  directed  to  be  levied  as  aforesaid 
and  which  are  still  wholly  unpaid  as  aforesaid  and  is  likely  to  lose  the  same. 

Second  count,  for  not  levying,  and  false  return  of  nulla  bona, 

[Ike  same  ao  the  fir$t  count  to  the  olatemeni  of  the  delivery  of  the  writ  to  the  deft^  and 
then  proceed  as  foUowe :]  And  although  there  were  then  and  afterwards  and  before  tbc 
return  of  tlie  said  last^mentioned  writ  divers  goods  and  chattels  of  the  said  E.  F.  within 
the  bailiwick  of  the  now  deft  as  such  sheriff  as  aforesaid  whereof  the  defl.  could  and 
might  and  ought  to  have  levied  the  moneys  so  indorsed  on  the  said  last-mentioned  writ 
and  directed  to  be  levied  as  last  aforesaid  whereof  the  deft,  so  being  sheriff  as  aforesaid 
during  all  the  time  aforesaid  had  notice.  Yet  the  now  deft,  so  being  sheriff  of  the  said 
county  of  as  aforesaid  not  regarding  the  duty  of  his  oflioe  as  sudi  sheriff 

[  *43  ]  *but  contriving  and  wrongfully  and  unjustly  intending  to  injure  prejudice  and 
aggrieve  the  now  pit  in  this  behalf  and  to  deprive  him  of  the  moneys  so  in* 
dorsed  on  the  said  last-mentioned  writ  and  directed  to  be  levied  as  last  aforesaid  and  of 
the  means  of  obtaining  the  same  did  not  nor  would  within  a  reasonable  term  for  that  pur- 
pose  which  hath  long  since  elapsed  levy  the  moneys  last  aforesaid  or  any  part  thereof 
but  wholly  neglected  and  refused  so  to  do  and  therein  failed  and  made  default  and  at  the 
return  of  the  said  lasUmentioned  writ  to  wit  on  Slc,  aforesaid  falsely  and  deceitfully 
returned  to  the  said  court  of  our  said  lady  the  queen  that  the  said  E.  F.  had  not  any 
goods  or  chattels  in  his  bailiwick  whereof  he  coold  cause  to  be  levied  the  damages  (or  debt 
and  damages)  last  aforesaid  or  any  part  thereof  a  4  by  the  said  last  mentioned  writ  and 
return  thereof  remaining  dtc    {Proceed  ae  in  the  firei  count  to  the  end). 
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Evidence  for  Plaintiff. 

If  these  facts  are  put  in  issue  by  the  pleadings,  the  pit.  must  be  prepared 
to  prove  the  judgment ;  the  writ,  indorsement  and  return ;  and  the  falsehood 
of  such  return.  As  to  the  manner  of  proving  judgment,  see  posty  ^' Judo* 
HBiiTs,^  **  Records."  As  to  proof  of  the  writ;  see  "  Wbits."  The  issuing 
of  process  and  lodging  it  with  sheriff  must  be  proved.  The  pit.  should  give 
in  evidence  an  examined  copy  of  the  writ  and  return. 

The  judgment  is  not  the  foundation  of,  but  mere  inducement  to  the  action 
(Stoddart  v.  Pblmer,  8  B.  &  C.  2 ;  but  see  Wylie  v.  Birch,  4  Q.  B.  576, 
where  Patteson,  J.,  says  Stoddart  v.  Palmer  does  not  support  this  position). 
The  untrue  return  is  the  ground  of  action,  though  the  injury  to  the  plt« 
depends  on  the  right  to  recover  on  the  judgment  (Rosc.Ev.  617).  The  pit* 
need  not  prove  an  actual  levy  afler  seizure  under  a ^.^.(Stubbs  v.  Lainson, 
1  M.  &  W,  728). 

The  pit.  must  prove  the  falsehood  of  the  return,  thus  to  a  return  of  n<m 
est  inventus  the  pit.  may  show  that  the  person  against  whom  the  sheriff*  had 
the  writ  did  not  abscond,  but  continued  in  the  daily  exercise  of  his  usual 
occupation,  appeared  publicly,  and  appeared  to  any  one  who  came  to  him 
on  business  (Beckford  v.  Montague,  2  Elsp.  475).  It  is  not  sufficient  merely 
to  prove  that  the  debtor  was  within  the  delL's  bailiwick,  but  notice  to  the 
undersberiff  in  the  county,  or  to  the  bailiff  to  whom  the  warrant  was  directed 
roust  be  shown  (Gibbon  v.  Coggan,  2  Camp.  189).  But  it  does  not  appear 
that  tfae  pit.  is  bound  to  give  this  notice  to  the  sheriff,  for  he  is  bound  to 
make  due  inquiries  for  the  purpose  of  finding  the  debtor  (Dyke  v.  Duke,  4 
B.  N.  C.  197 ;  see  Brown  v.  Jarvis,  1  M.  &  W.  713). 

The  pit  on  a  traverse  of  the  allegation,  in  th^  declaration  of  a  levy,  will 
support  the  issue  prima  facie^  by  proving  a  sale ;  because  as  the  traverse 
admits  a  seizure  under  the  plt.'s  writ,  any  sale  would  be  presumed  to  be 
also  under  it,  and  the  proceeds  to  be  applicable  to  it  (Drewev.  Lainson,  11 
Ad.  &  E.  538).  And  upon  this  issue  he  may  show  that  the  judgment  in 
rcftpect  of  which  a  prior  writ  issued  is  fraudulent,  and  that  the  sheriff  had 
notice  of  it,  and  the  debtor's  conduct  with  reference  to  the  prior  writ  is^vi- 
dence  of  fraud  (Inway  v.  Magnay,  11  M.  &  W.  267). 

So,  if  he  return  nuila  hona^  pit.  may  falsify  such  return,  by  showing  that 
there  were  goods  of  the  defl.'s  on  the  premises  when  he  delivered  the  writ 
to  the  sheriff  (Bradley  v.  Wyndham,  1  Wils.  44).  Where  the  pit.  alleged 
that  the  defl.  seized  and  took  the  goods,  &c.,  which  the  defl.  tra- 
versed it  is  sufficient  primayocie  evidence  for  the*plt.  to  prove  that  [  *44  ] 
the  sheriff  seized  the  goods  (Stubbs  v.  Lainson,  1  M.  &  W.  728). 
Where  the  fi*  fa^  was  against  the  goods  of  A,  and  B.,  the  pit.  must  have 
a  verdict  if  he  prove  that  either  had  goods  (Jones  v.  Clayton,  4  M.  dc  S. 
349). 

Under  the  pleaof  ntcZ&z  bona^  the  deft,  may  show  that  the  proceeds  of  the 
execution  are  exhausted  by  the  payment  of  the  landlord's  rent,  expenses,  and 
a  prior  execution  (Wintle  v.  JPreeman,  11  Ad.  &  E.  539;  5  Jur.  950). 
Sanble^  the  facts  might  be  given  in  evidence  under  the  plea  of  not  guilty 
(lb.,  per  Ld.  Denman),  or  at  least  under  a  traverse  of  the  seizure  (Wright 
V.  Lainson,  8  M.  &  W.  44).  The  rent  must  be  shown  to  be  due,  but  slight 
evidence  will  do  (Keightly  v.  Birch,  3  Camp.  521).  If  the  tenant  hold  under 
a  written  lease,  the  lease  must  be  produced  (Augustein  v.  Challis,  1  Exch« 
279).  If  the  sheriff  can  show  thftt  the  pit.  assented  to  his  withdrawing,  on 
a  claim  made  for  rent  and  taxes,  be  wlO  have  a  good  defence,  though  no  rent 
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or  taxes  were  due  (Stuart  v.  Whittaker,  1  R.  &  M.  81 0),  Where  the'de- 
claration  alleged  a  levy  of  the  goods,  a  traverse  of  such  levy  will  put  in 
issue;  1.  Whether  the  goods  were  sold  at  ail.  2,  Whether  they  were  sold 
under  the  plt.'s  writ.  3.  Whether  the  proceeds  were  applicable  to  the  plt.^s 
writ  (Drewe  v.  Lainson,ll  Ad.  6i  E.  538).  The  insufficiency  of  the  ^>oda 
to  satisfy  prior  claims  will  entitle  the  defl.  to  a  verdict  (Heenan  v.  Evans,  3 
Man.  6i  G.  398).  Where  the  defence  is  that  the  party  against  whom  the 
writ  issued  is  become  bankrupt,  and  that  a  commission  has  issued  against 
him,  the  bankruptcy  must  be  regularly  proved  (B.  N.  P.  41 ;  see  Dowden  v. 
Fowle,  4  Camp.  88 ;  see  the  mode  of  proving  the  bankruptcy,  see  ^'  Baitk- 
kuptcy"). 

And,  if  the  sherifi*  return  that  he  has  seized  the  goods,  which  remain  in 
his  hands  for  want  of  buyers,  where  a  price  has  been  offered  for  the  goods, 
although  not  equal  to  their  full  value,  pit.  will  recover,  on  proving  such 
fact  (Barnard  v.  Leigh,  1  Stark.  43 ;  but  see  Keightly  v.  Birch,  3  Camp. 
521). 

The  plea  of  not  guilty  admits  the  judgment.  The  writ,  the  delivery  of  it 
to  the  sheriff*  that  there  were  goods  in  his  bailiwick,  and  that  he  had  notice 
of  it.  The  only  matters  of  defence  available  under  that  plea  are  that  he 
did  not  levy  within  a  reasonable  time,  and  that  he  did  not  make  the  return 
alleged  (Liewis  v.  Alcock,  6  Dowl.  889).  The  declaration  charged,  that 
although  there  were  goods  of  the  debtor,  the  defl.  did  not  levy  within  a  reason- 
able time,  but  returned  nulla  bona;  held,  on  not  guilty,  that  the  fact  of  there 
being  goods  was  not  put  in  issue,  abd  that  the  defu  therefore  could  not  show 
an  assignment  by  the  debtor  before  execution  issued  (S.  C.  3  M.  dc  W.  188). 
The  breach  is  that  defl.  did  not  use  due  diligence  to  levy,  and  returned  nuUa 
bona.  If  he  proved  that  he  did  not  return  nuUa  botuiy  the  latter  proposition 
would  be  disproved.  If  he  did  use  due  diligence,  the  former  would  be  proved 
lb.  per  Parke,  B.).  And,  therefore,  the  defl.  cannot,  under  this  plea,  set  up 
e  defence  that  the  debtor  had  assigned  the  goods  to  a  third  party  (lb.).  The 
plea  puts  in  issue  only  the  fact  of  the  sheriff  having  the  money  in  his  hands, 
and  making  the  return  alleged,  and  it  is  not  competent  to  him  under  that  plea 
to  set  up  as  a  defence  the  bankruptcy  of  the  debtor  before  the  execution  of 
the  writ  (Wright  v.  Lainson,  2  M.  &  W.  739). 

By  R.  G.  H.  T.  4  Will.  IV.  in  actions  on  the  case,  the  plea  of  not  guilty 
shall  operate  as  a  denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged 
to  have  been  committed  by  the  deft,  and  not  of  the  facts  stated  in  the  induce- 
ment.  Inducement  includes  anything  which  does  not  involve  the  special 
charge  alleged  against  the  defl.  The  breach  of  duty  alleged  is — 
[  *45  ]  1st,  his  not  having  the  money  ready ;  *2dly,  his  making  such  a  re- 
turn (lb.  748,  per  cur.).  Under  a  plea  denying  the  allegation  in  the 
declaration  that  the  defl.  seized  the  goods  of  A.  B.,  the  defl.  may  prove  the 
trading,  the  petitioning  creditor's  debt,  and  an  act  of  bankruptcy  before  the 
date  of  the  levy  (Wright  v.  Lainson,  3  M.  dc  W.  45 ;  Rowe  v.  Ames,  6  M.  6c 
W.  747).  Where  the  declaration  is  for  neglecting  to  sell,  and  falsely  return- 
ing that  the  goods  remained  unsold  for  want  of  buyers,  the  plea  of  not  guilty 
puts  in  issue  the  neglect  of  duty  (Rowe  v.  Ames,  «i^a). 

Where  it  was  proved  in  an  action  for  false  imprisonment  that  the  warrant- 
on  ajl.fa.  was  directed  to  three  persons  as  special  bailiffs,  that  the  plt.'s  at- 
torney was  present  at  the  time  of  executing  it,  and  ordered  one  of  the  per- 
sons to  use  the  defl.  kindly,  and  not  take  any  of  his  household  goods,  for 
that  his  landlord  would  soon  be  in  the  country,  and  pay  the  debt,  and  there- 
upon another  of  the  persons  rode  round  the  firm  and  grounds  and  said,  '^  / 
seize  all  this  com  and  cattk^^  and  took  some  account  thereof,  for-the  use  of 
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the  ph ;  afterwards  the  landlord  sued  out  a  fi,  fa.^  and  the  sheriflTs  hniliffs 
not  being  in  possession  of  the  goods  under  the  former  writ,  nor  having  ]e(\ 
any  booy  with  them,  he  got  his  execution  executed,  and  there  was  no  evi- 
dence  that  he  promised  to  pay  the  pit.  It  was  lefl  to  the  jury  on  this  evi- 
dence whether  the  first  execution  was  intended  to  be  or  was  really  executed, 
and  the  jury  thought  it  was  not,  and  gave  a  verdict  for  the  sheriff,  which 
was  afterwards  confirmed  by  the  court  on  a  motion  for  a  new  trial  (Bradley 
▼.  Wyndham,  1  Wils.  44;  2  Tidd,  Pr.  1044).  But  if,  after  such  a  return, 
the  deft,  become  bankrupt  on  an  act  of  bankruptcy  committed  before  the 
seizure,  it  is  competent  for  the  sherifiTto  show  this  as  an  answer  to  an  action 
for  not  selling  the  goods  on  a  venditioni  exponas  (Beynon  ▼.  Garrett,  1  C. 
&  P.  154).  In  an  action  for  a  false  return  o^  nulla  bona  to  a  writ  o{JLfa.y 
the  sheriff  cannot  give  in  evidence,  even  in  mitigation  of  damages,  that  he 
held  an  inquisition  to  inquire  whether  the  property  in  the  goods  was  in  the 
deft,  or  not  (Glossop  v.  Pole,  3  M.  &  S.  175). 

Where ,the  sheriflT  defends  his  return  o^  nulla  bona,  on  the  ground  that  the 
person  against  whom  the  writ  issued  was  the  domestic  servant  of  an  ambas- 
sador of  a  foreign  state,  pit.  may  show  that  the  appointment  was  fraudulent 
and  merely  to  afford  a  ground  of  such  pretended  defence  (Deloalle  v.  Plo- 
mer,  3  Camp.  47).  The  sheriff  cannot  go  into  circumstantial  evidence  to 
impeach  the  judgment,  on  the  ground  of  a  collateral  fraud  (Tyler  v.  Leeds 
(Duke  oO»  2  Stark.  218 ;  see  Inway  v.  Magnay,  11  M.  dc  W.  277,  per  cur.). 
As  to  whether  the  pit.  may  do  so  where  he  disputes  a  judgment  of  another 
creditor  nnder  an  execution  under  which  the  sheriff  had  the  goods  when 
plt.^s  writ  was  delivered  (see  WarmoU  v.  Young,  5  B.  dc  G.  660 ;  Pea.  65). 
Bnt  if  the  judgment  be  void,  or  clearly  and  palpably  fraudulent  it  will  be  a 
defence  (Lane  v«  Chapman,  11  Ad.  &  £.  966;  Penn,  v.  Scholey,  5  Esp. 
243;  Harrod  y.  Benson,  8  B.  ds  C.  219,  per  Ld.  Tenderden ;  see  Inway  v. 
Magnay,  supra). 

If,  in  an  action  for  false  return  oCnuUa  bona  to  &Ji./a.,  the  pit.  prove  the 
debtor  to  be  possessed  of  certain  goods,  it  is  no  defence  for  the  sheriff  to  show 
a  prior  execution  to  an  amount  of  greater  value,  if  to  that  execution  the 
sheriff  has  also  returned  nulla  bona ;  nor  if  the  sheriff  have  the  proceeds  of 
the  goods  in  his  hands,  can  he  defend  himself  on  the  ground  that  the^.ya. 
forthefitlae  return  of  which  the  action  is  brought,  was  delivered  at  the  sheriff's 
office  at  a  quarter  past  six  o'clock  on  the  day  on  which  it  was  returnable 
(Towne  v.  Crowder,  2  C.  &  P.  355 ;  see  Underwood  v.  Mordant,  2  Vern. 
239). 

Where  the  sheriff  returns  that  he  has  levied  part  only  of  the  *sum 
directed  to  be   levied  on  the^.  fa,^  he  may  prove  that  pit.  has    [*46] 
waived  his  right  of  action,  by  receiving  the  money  which  the  sheriff 
has  returned  to  have  been  received  by  him  (Beynon  v.  Garratt,  1  C.  ds  P. 
154;  overruled  by  Holmes  v.  Clifton,  10  Ad.  &  £.  673,  ante). 

Where  the  sheriff  returns  nulla  bona^  and  there  is  a  recovery  against 
him  for  a  false  return,  it  was  considered  that  there  vests  no  property  in  the 
goods  in  him  or  the  pit.,  but  they  remain  in  the  deft.,  and  are  liable  to  a 
subsequent  execution  for  his  debt  (Underwood  v.  Mordant,  svpra ;  but  see 
Clegg  V.  Woolan,  MS.  1832). 

Where  it  was  proved  the  sherift^s  ofBcer  had  frequently  an  opportunity  of 
arresting  the  deft.,  who  afterwards  absconded :  it  was  holden  that  the  jury 
did  right  in  assessing  the  damages  to  the  amount  of  the  whole  debt  (Powell 
▼.  Hord,  2  Ld.  Raym.  1411 ;  Tidd  Pr.  886).  In  an  action  against  the 
sheriff  for  a  fiilse  return  of  non  sufU  irwenti  per  quod  the  defts.  were 
waived,  and  put  to  expense  in  reveraiag  the  waiver:  held,  that  the  pits,  were 
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only  entitled  to  recover  the  taxed  costs  (Jenkins  y.  Biddulph,  12  Moo.  390; 
4  Bing.  160).  In  Wylie  v.  Birch,  4  Q.  B.  566,  it  was  held  that  the  sheriff 
was  not  liable  even  to  nominal  damages  for  a  false  return  where  the  pit. 
had  not  sustained  any  actual  damages  (see  Cliflon  y.  Hooper,  6  Q.  B.  468). 
Evidence  that  the  original  deft,  acknowledged  the  debt  is  admissible  in  an 
action  against  the  sherifT  (Kempland  v.  Macauley,  4  T.  R.  426 ;  Dyke  y. 
Aldridge,  7  T.  R.  665;  11  East,  584  n.). 

Where  the  defence  is  that  the  goods  in  question  were  assigned  before  the 
execution,  the  pit.  in  reply  may  show  the  assignment  to  have  been  fraudulent 
(Dewey  v.  Bayntun,  6  East,  257). 

Where  the  question  is  whether  the  goods  of  the  debtor  had  passed  under 
his  bankruptcy,  the  deft,  need  not  put  in  the  deposition  of  the  petitioning 
creditor,  to  show  what  the  petitioning  creditor's  debt  was,  nor  is  the  deft 
limited  to  the  debt  only  which  is  stated  in  such  deposition  (Birt  v.  Stephen- 
son, 8  C.  &  P.  741). 

Where  the  sheriff  is  sued  for  returning  nulla  Uma^  instead  of  levying  on 
certain  property  which  belonged  jointly  to  the  debtor  and  to  another,  the 
proper  measure  of  damages  is  half  the  value  of  the  goods  (Tyler  v.  Leeds 
(Duke  of),  2  Stark.  218). 

Where  the  sheriff  returns  nuUa  hona^  after  having  taken  goods  as  the 
goods  of  the  deft,  in  execution,  a  person  who  claims  property  in  the  goods, 
and  who  has  taken  the^  out  of  the  sheriff^s  hands,  is  a  competent  witness 
in  an  action  against  the  sheriff  for  a  false  return,  to  prove  the  value  of  his 
property  in  the  goods ;  as  the  sheriff  cannot,  after  a  return  of  nuUa  bona^ 
maintain  an  action  against  him,  being  precluded  by  his  return,  disclaiming 
all  interest  in  the  goods  (Thomas  v.  Pearce,  6  Pn.  547 ;  Ward  v.  Wilkin- 
son, 4  B.  dc  A.  410 ;  Bland  v.  Ansley,  2  N.  R.  331).  The  assistant  to  a 
sherifTs  officer,  who  is  left  in  possession  under  an  execution,  is  a  competent 
witness  for  the  sheriff  (Clark  v.  Lucas,  1  C.  &  P.  156)^  Semblcj  that 
where  a  sheriff  sets  up  the  bankruptcy  of  the  debtor,  the  petitioning  cre- 
ditor is  a  competent  witness  for  the  defU  (Wright  v.  Lainson,  2  M.  d&  W. 
789). 

The  declarations  of  a  sheriff*'s  officer  respecting  goods  seized  by  him 
under  a  Ji.  fa.^  and  in  his  possession  at  the  time,  are  evidence  against  the 
sheriff,  though  made  after  the  return  day  of  the  writ  (Jacobs  v.  Humphrey, 
2  C.  &  M.  413).    See  «<  Shssiff.'* 


[  *47  ]  ♦FEE  SIMPLE. 

See  "  Ejectkbht." 


FEME  COVERT. 
See  "  HusBAiTD  and  Wife,**  **  Abatbmbht.'* 


nNE  AND  RECOVERY. 

JPrpqf<^.]    The  chirograph  of  a  fine  is  sufficient  evidence  of  it  (Black  ▼. 
Braybrook,  2  Stark.  13) ;  the  chirographer  being  the  person  appointed  by 
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taw  for  that  purpose,  he  must  he  trusted,  as  far  as  he  acts  under  its 
aathority  (B.  N.  P.  229);  but,  where  the  fine  is  to  be  proved  with  pro- 
clamatioos,  the  chirograph  alone  will  not  be  sufficient, — ^the  proclamations 
must  be  examined  with  the  roll;  the  chirographer  not  being  appointed 
to  copy  the  proclamations,  therefore  his  indorsement  on  the  back  of  the  fine 
is  not  binding  (lb. ;  Doe  d*  Hatch  v.  Bluck,  6  Taunt.  486 ;  Waldron  y. 
Coome,  8  Taunt.  166).  The  enrolment  of  a  fine  is  established  by  the  certi* 
ficate  of  its  enrolment  (1  Ph.  Bv.  362). 

By  the  chirograph  of  a  fine  the  caption  appeared  to  be  on  the  2drd  of  Oc- 
tober, 1701,  whereas  in  fact  the  fine  was  not  acknowledged  till  the  2nd  of 
March  following :  and  this  was  offered  to  be  proved,  but  the  court  refused 
to  admit  the  evidence,  being  of  opinion  that  no  proof  of  the  time  of  acknow- 
ledging a  fine  ought  to  be  admitted  contrary  to,  or  against  the  chirograph 
thereof,  and  that  the  record  which  was  the  chirograph  of  the  fine  could  not 
be  falsified  until  it  was  vacated  or  reversed  (Say  &  Scale  (Lord)  v.  Lloyd, 
in  error;  4  Bro.  P.  C.  73).  An  examined  copy  of  the  record  of  a  fine 
levied  with  proclamations  is  as  good  evidence  of  the  fine  as  the  chirograph 
itself  certified  by  the  officer  ^Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102).  A 
fioe  with  proclamations  was  levied  in  the  great  sessions  for  the  county  of 
Denbigh.  The  proclamations  indorsed  on  the  fine  were  headed  with  the 
words,  **  According  to  the  form  of  the  statute."  The  2nd  proclamation  was 
stated  to  be  made  at  R.,  in  the  county  of  D.,  without  stating  that  it  was  made 
at  the  great  sessions  as  required  by  34  &  35  Hen.  VIII.  c.  26,  s.  41 :  held, 
that  this  was  sufficient,  and  that  from  the  previous  words  the  proclamation 
must  be  understood  to  have  been  made  at  the  great  sessions  (Doe  d.  Jones 
T.  Harrison,  3  B.  dc  Ad.  764).  The  date  of  a  chirograph  of  a  fine  was  two 
days  later  than  the  day  of  the  first  proclamation,  both  days  being  in  the 
same  term,  two  other  proclamations  in  the  three  following  terms :  held  to  be 
a  good  fine  with  proclamations  (Doe  d.  Fleming  v.  Ford,  1  Ad.  &  E.  758 ; 
8  Nev.  &  M.  813). 

By  5  &  6  Will.  IV.  c  82,  other  officers  are  substituted  for  the  chirogra- 
pher, where  copies  are  thereby  made  as  available  as  the  others,  and  the 
records  of  fines  are  now  in  the  custody  of  the  Master  of  the  Rolls  (l  6i  2 
Vict.  c.  94).  As  to  the  proof  of  Welsh  fines  (see  6  Vict.  c.  32,  s.  2 ;  Doe 
V.  Price,  16  M.  &.  W.  603).  Fines  and  recoveries  are  abolished 
by  8  &  4  Will.  IV.  c.  74 ;  see  «  Ejectmbut'*).  All  fines  levied  [  »48  ] 
in  C.  P,  shall  be  conclusively  deemed  to  have  been  levied  with 
proclamations,  except  where,  at  the  passing  of  the  act,  (31st  August,  1848) 
the  land  was  enjoyed  under  a  title  inconsistent  with  such  fino  (11  &  12 
Vict  c  70). 


FLEET  BOOKS. 
See  *^  Public  Docum bnts." 


FORBEARANCE. 

See  ^*  GVABANTBB." 
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.  FOREIGN  ATTACHMENT,  (a) 

Pleadings  as  toJ]  The  courts  do  not,  ex  cfficio^  take  notice  of  the  custom 
of  London,  of  proceedings  by  fbreign  attachment;  consequently,  the  same 
must  be  pleaded,  and  set  forth  specially  (1.  Roll.  106;  Co.  Ent.  139,  b;  1 
8aund.  142  a;  1  Saund.  60,  n.;  sedqucere^  1  Doug.  S78). 

A  foreign  attachment  is  a  bad  plea,  either  when  the  parties  are  both  resi- 
dent in  Lfondon  or  when  the  pit.  is  ah  executor  or  administrator  (Barrymore 
(Lord)  V.  Taylor,  1  Esp.  3*^7) ;  the  plea  must  aver  that  the  garnishee  resi- 
Ottd  within  the  jurisdiction  of  the  mayor's  court  (Tamin  y.  Williams,  (2  Chit. 
Rep.  438;  3  Doug.  281).  Quare^  whether  it  is  necessary  to  aver,  that  the 
deft,  in  the  action  in  that  court  had  notice  of  the  custom  and  of  the  attach* 
ment  against  the  garnishee  (lb.).  If  the  plea  state  the  custom  to  be  *^  that  if 
any  person  be,  or  hath  been  indebted  to  any  other  person  within  the  said 
city,  ^c.''  it  ought  to  aver  that  the  deft  in  the  plaint  was  indebted  to  the  pit. 
within  the  city  (Morris  v.  Ludlam,  2  H.  Bl.  062).  A  plea  stated  the  cus- 
tom to  be,  that  if  the  pit.  in  a  plaint  in  debt  against  another  in  the  mayor's 
court,  allege  that  any  other  person  owes  to  the  then  deA.  any  money  that 
may  be  attached,  and  that  the  pit.  below  alleiged  that  he  and  any  other  per- 
son owed  to  the  deft,  below  a  certain  sum  ot  money :  held  bad,  as  the  per- 
son owing  the  money  to  the  deft,  must,  within  the  custom  as  pleaded,  be  a 
different  person  from  the  ph.,  and  it  is  doubtful  whether  a  custom  for  a  party 
to  attach  money  in  the  hands  of  himself  and  partner  can  be  supported,  even 
if  properly  pleaded  (Nowell  v.  Hallett,  4  B.  dc  A.  646).  It  is  not  necessary 
to  aver  the  custom  that  the  pit.  below  shall  swear  to  the  debt,  or  the  fact  that 
he  did  swear  to  it ;  nor  that  the  pit  in  the  principal  case  was  indebted  to  the 
pit.  below,  within  the  jurisdiction  of  the  mayor's  court ;  nor  that  a  writ  of 
sci',  fa.  issued  against  the  garnishee,  it  is  enough  to  state,  that  he  was 
**  warned  to  show  cause"  (Banks  v.  Self,  5  Taunt.  234).  Where  a  foreign 
attachment  is  a  bar,  it  might  be  given  in  evidence  under  the  general  issue, 
non  assumpsit  (Nathan  v.  Giles,  and  Giles  v.  Nathan,  5  Taunt.  558 ;  Mar. 
226).  A  foreign  attachment  pending  is  no  bar  to  an  action  until  judgment 
be  recovered  in  the  attachment  (lb.).  A.  deposits  goods  with  B.  as  a  secu- 
rity for  money  advanced  by  B.,  with  a  promise  to  deliver  the  bill  of  lading 
when  it  should  arrive,  indorsed  to  B. ;  C.  is  employed  as  a  broker 
[  *49  ]  to  dispose  of  the  goods  *for  B.'s  benefit ;  before  the  bill  of  lading 
arrives,  the  goods  are  attached  in  the  mayor's  court,  in  the  hands 
of  C,  by  a  creditor  of  A.:  held,  that  the  transfer  of  the  property  to  B«  was 
complete,  though  the  bill  of  lading  had  never  been  indorsed,  and  that  there- 
fore the  foreign  attachment  was  no  answer  to  an  action  by  B.  against  C. 
for  the  proceeds  (lb.). 

A  garnishee,  against  whom  a  recovery  was  had  in  the  mayor's  court  in 
foreign  attachment  after  a  summons  to  the  deft,  and  nikil  returned,  might 
protect  himself  by  giving  such  proceedings  in  evidence  under  non  assumpsit 
in  an  action  to  recover  the  same  debt,  brought  by  deft,  below,  without  proving 
the  debt  of  the  pit.  below,  who  attached  the  money  in  his  hands,  although 
by  the  course  of  proceedings  in  the  mayor's  court,  bail  not  having  been  put 
in,  the  pit.  below  was  not  obliged  to  prove  the  debt  to  entitle  himself  to  re* 
cover  against  the  garnishee  (M^Daniell  v.  Hughes,  3  East,  367).  To  prove 
that  the  deft.,  under  process  of  foreign  attachment,  has  paid  a  sum  of  money 
to  a  creditor  of  the  pit.,  the  record  of  the  cause  in  the  mayocfs  court,  with 

(ff)  1  U.  &  Di;.,Tit  "AtUchment,**  p.  311;  1  8app.  U.  &  Di;.,  TiL  •AtUchmenV 
p.307;i  Anii.Dig.p.66;  2  Id.  37 ;  3  Id.  54. 
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ao  entry  of  satisfaction,  is  conclusive  evidence.  The  record  is  only  prima 
fade  evidence  that  the  debt  for  which  the  action  was  brought  in  the  mayor's 
court  arose  within  the  limits  of  the  city  (Huxham  v.  Smith,  2  Camp.  21). 
To  an  action  for  money  had  and  received,  the  deft,  pleaded  a  recovery  by 
foreign  attachment  at  the  suit  of  a  creditor  of  the  pit.  and  that  the  creditor 
had  execution  of  the  sum  recovered  according  to  the  custom  of  London,  pit, 
replied,  that  no  execution  was  executed ;  issue  thereon :  held,  that  without 
execution  executed,  defl.  was  not  discharged  from  his  debt  to  pit.,  and  that 
having  joined  issue  on  the  fact  of  the  execution,  the  jury  were  not  estopped 
by  a  record  of  satisfaction  in  the  foreign  attachment  from  finding  according 
to  the  fact ;  that  the  attorney  of  defl.,  the  garnishee  in  the  foreign  attach«> 
ment,  was  not  incompetent  to  prove  the  custom  in  such  attachment,  and  that 
it  was  no  answer  to  a  plea  of  recovery  under  foreign  attachment,  that  pit* 
had  no  notice  of  the  proceedings  (Magrath  v.  Hardy,  4  Bing.  N.  C.  782 ;  6 
Sco.  627).  The  pits,  being  foreign  merchants,  had  a  sum  of  money  belong- 
ing to  them  in  the  hands  of  the  defts.,  the  pits,  also  dealt  with  R.  &  Co., 
who  resided  abroad,  and  were  indebted  to  them  in  a  sum  exceeding  the  debt 
due  from  the  defls.  to  the  pits. ;  R.  de  Co.,  attached  money  in  the  hands  of 
the  dells.,  according  to  the  custom  of  London,  as  being  the  inouey  of  the 
pits.  The  attachment  was  tried,  and  a  verdict  recovered  against  the  defls. 
as  garnishees ;  judgment  was  obtained,  and  a  certificate  granted  by  the  officer 
of  the  court  informing  the  defts.,  that  judgment  had  been  entered.  On  the 
production  of  the  certificate  by  R.  &  Co.,  the  defls.,  as  garnishees,  paid  the 
amount  of  the  verdict,  by  debiting,  the  pits,  in  the  defies,  books  of  account, 
and  crediting  R.  &  Co.  therewith,  under  an  engagement  that  the  money 
should  be  returned  if  the  proceeding  failed.  The  pits,  aflerwards  appeared 
to  the  action  in  the  mayor's  court,  and  put  in  bail,  by  which  the  attachment 
was  dissolved.  Held,  first,  that  this  was  not  a  compulsory  payment,  as  by 
the  custom  it  was  not  required  to  be  made  until  afler  the  execution  executed : 
and  secondly,  that  the  transfer  made  by  the  defls*  in  their  books  of  account 
did  not  amount  to  judgment,  unless  the  pit.  had  directed  it  to  be  done,  or  has 
snbsequently  assented  to  it  (Wetter  v.  Racker,  4  Moo.  172;  1  B.  &  B.  494). 

A.  proceeded  by  foreign  attachment  against  B.,  who  surrendered  and  pleaded 
to  the  jurisdiction  of  the  court ;  A.  discontinued  the  foreign  attachment  and 
arrested  B.,  by  process  out  of  K.  B. :  held,  that  the  foreign  attachment  was 
not  such  an  arrest  as  entitled  B.  to  be  discharged  out  of  custody  in 

the  present  suit  on  entering  *a  common  appearance  (Wood  v.  Thomp-  [  *50  ] 
son,  1  Mar.  395 ;  5  Taunt.  851 ;  and  see  Bromley  v.  Peek,  1  Mar. 
397;  5  Taunt.  852).  Where  judgment  had  been  obtained  in  the  lord  mayor's 
court,  against  a  garnishee  who  had  removed  his  person  and  effects  out  of  the 
jurisdiction  of  the  court;  held,  that  execution  could  not  issue  against  him  out 
of  the  court  of  King's  Bench,  under  the  19  Greo.  III.  c.  70,  s.  4,  as  that 
statute  is  confined  to  suits  in  inferior  courts  (Bulwer  v.  Marshall,  1  D.  & 

B.  937 ;  5  B.  de  A.  821).  The  court  of  Common  Pleas  will  not  stay  pro- 
ceediogs  in  an  action  commenced  there  to  abide  the  event  of  an  action  in 
the  mayor's  court,  where  it  is  sought  to  try  by  a  foreign  attachment,  the  title 
to  the  same  property  which  is  in  suit  there  (Smidt  v.  Ogle,  6  Taunt.  74). 
A  pit.  who  had  obtained  a  judgment  in  the  Court  of  Exchequer,  proceeded 
on  it  by  foreign  attachment  in  the  lord  mayor's  court,  and  while  the  deft 
was  in  custody  under  the  attachment,  sued  out  a  ca,  sa.  in  the  exchequer  on 
the  same  judgment :  held,  that  the  ca.  sa.  was  not  irregular,  however,  the 
deft,  might  be  entitled  to  apply  to  the  equitable  jurisdiction  of  the  court,  to 
compel  the  pit.  to  forego  either  it  or  the  foreign  attachment  (Chamberiayne 
V.  Oreen,  9  M*  ds  W.  790). 
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A  custom  in  an  inferior  court  to  issue  process  of  foreign  attachment  fi>r 
the  purpose  of  compelling  the  appearance  of  the  defl.,  without  a  previous 
summons,  is  bad,  and  the  judgment  therein  will  be  set  aside  at  the  instance 
of  the  garnishee  (Bruce  v.  Waite,  1  Man.  &  G.  1 ;  1  Sco.  N.  R.  81).  In 
Fisher  (administratrix)  v.  Lane,  3  Wits.  207,  2  Bl.  R.  834,  which  was  an 
action  by  Mrs.  Fisher  for  goods  sold  and  delivered  to  the  intestate,  the  dcd. 
pleaded  non  assumpsit^  and  gave  in  evidence  a  payment  to  one  J.  Anson, 
under  a  judgment  in  a  foreign  attachment.  But  it  did  not  appear,  from  the 
evidence,  that  Mrs.  Fisher  had  ever  been  summoned  to  appear  in  the  city 
court,  or  that  she  had  any  notice  of  the  proceeding  upon  the  foreign  attach* 
ment:  held,  that  if  any  custom  to  proceed  in  this  manner  existed  it  was  void. 
A  summons  to  the  deil.,  or  nihil  returned,  and  information  of  the  goods  in 
the  hands  of  the  garnishee,  must  appear  on  the  face  of  the  record  in  the 
court  below  (Magralh  v.  Hardy,  4  Bing.  N.  C.  782 ;  6  Sco.  627). 

In  assumpsit,  this  defence  may  be  given  in  evidence,  under  the  general 
issue  (I  Salk.  291,  280;  1  Saund.  67  a,  n.;  Morris  v.  Ludlam,  2  H.  Bl. 
362;  Com.  Dig.  Attachment,  A.);  but,  in  debt  on  a  specialty,  it  must  be 
pleaded  specially  (1  Saund.  67  a,  n.  1 ;  Co.  Ent.  1396);  and  so  in  covenant 
(Com.  Dig.  Pleader,  2  6,  8 ;  see  the  Reg.  Gen.  H.  T.  4  Will.  IV.). 

In  a  plea  of  foreign  attachment  in  the  city  of  London,  where  it  was  al- 
leged that  a  plaint  had  been  levied  against  the  pit.  in  the  Lord  Mayor's  Court 
before  the  commencement  of  the  suit,  but  there  was  no  allegation  of  issuing 
a  scire  facias  to  warn  the  defl.,  who  was  the  alleged  garnishee,  previously  to 
the  commencement  of  the  suit ;  the  Court  held  the  plea  sufficient  (Webb  v. 
Hurrell,  4  D.  &  L.  824 ;  4  C.  B.  287).  Where,  pending  an  action,  a  foreign 
attachment  in  the  Lord  Mayor's  Court  was  executed,  but  which  latter  suit 
had  been  commenced  previous  to  the  action :  held,  that  it  might  be  pleaded 
to  the  further  maintenance  of  the  action  (lb.).  In  such  a  plea,  if  the  custom 
as  stated  does  not  allege  any  precept  to  the  serjeant-at-maoe  to  warn  the 
deft,  to  be  necessary,  and  the  custom  is  not  traversed,  an  averment  of  such 
a  precept  need  not  be  introduced  (lb.). 

Witness,}  The  garnishee  under  a  foreign  attachment,  who  has  received 
the  money,  is  not  an  admissible  witness  to  prove  the  regularity  of  the  pro- 
ceeding or  the  justice  of  his  demand  (Barrymore  (Lord  v.  Taylor,  1  Esp. 
387 ;  see  "  Witness"). 
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Pleadings  as  to,]  Assumpsit  lies  on  a  foreign  judgment,  it  not  being  a 
record  in  this  country  (Walker  v.  Wetter,  1  Doug.  4;  Hall  v.  Odber,  11 
East,  124 ;  Messin  v.  Massareen,  8  Taunt.  85,  n.);  and  it  lies  on  an  Irish 
judgment  (Harris  v.  Saunders,  4  B.  &  C.  411 ;  Yaughan  v.  Plunkett,  3 
Taunt.  85,  n.).  Assumpsit  will  not  lie  on  a  decree  of  a  foreign  court,  whereby 

the  defl.  is  ordered  to  pay  a  certain  sum  of  money  to  the  pit.  on  a 
[  ^51  ]  certain  day  first  deducting  thereout  the  costs  to  be  taxed,  by  the 

proper  officer  where  the  deft.'8  costs  have  not  been  taxed,  either  at 
his  own  request,  or  upon  the  party  proceeding  at  the  instance  of  the  pit. 
(Sadler  v.  Robins,  1  Camp.  253).  It  lies  on  a  Scotch  judgment  of  homitig 
against  a  Scotchman  born,  for  a  debt  contracted  in  Scotland  (Douglas  v. 
Forrest,  4  Blng.  686 ;  and  upon  a  Scotch  decree  (Douglas  v.  Forrest,  4  Bing. 
686 ;  Russell  v.  Smyth,  9  M.  6c  W.  810).    An  action  may-  be  brought  on  a 
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decree  of  a  colooial  court  for  payment  of  a  balance  due  on  a  partnership 
account  (Henley  v.  Soper,  8  B.  &  C.  16 ;  see  Sadler  v.  Robins,  supra).  A 
judgment  of  one  of  the  superior  courts  of  Ireland,  or  of  any  other  than  one 
of  the  superior  courts  of  this  country,  is  not  conclusive  against  the  defl.  if  it 
appear  that  he  was  not  duly  served  with  process  in  the  action  (Ferguson  v. 
Mahon,  11  Ad.  &  E.  179).  It  is  a  good  plea  therefore,  that  the  deft  was 
never  served  with,  nor  had  any  notice  of  any  process  in  the  action  (lb.) ; 
see  Sims  v.  Henderson,  17  L.  J.  209,  12  Jur.  773).  The  assignee  of  an 
I^ish  judgment^  by  cognovit,  may  sue  in  this  country  m  his  own  name  (OCal-'' 
laghan  v.  Tbomond  (Marchioness),  3  Taunt.  82).  It  is  expedient  to  add 
counts  for  the  debt,  upon  which  the  judgment  was  founded,  that  the  pit.  may 
be  enabled  to  recover  upon  these,  if  the  judgment  should  be  impeached  with 
success  (2  Ch.  PI.  178,  n. ;  see  Kingston's  (Duchess  of)  case,  2  Smith,  L.  C). 

So  also  debt  lies  (Henry  v.  Adey,  3  East,  221 ;  1  Doug.  1 :  see  Harris 
▼.  Saunders,  4  B.  &;  C.  418;  O'Callaghan  v.  Thomond,  (Marchioness),  8 
Taunt*  85 ;  Perkins  v.  Stewart,  9  Pri.  1 ;  Russell  v.  Smith,  9  M.  &  W.  810 ; 
Sims  V.  Henderson,  supra)  ;  and  debt  is  preferable,  unless  there  be  another 
demand,  recoverable  only  in  assumpsit  (2  Ch.  PI.  178 ;  see  pasty  '<  Judg- 
ment"). Debt  will  lie  upon  a  decree  of  a  colonial  court  of  equity,  for  the 
balance  of  an  account  between  partners,  and  in  such  an  action  the  court  vnll 
look  at  the  substance  without  regarding  the  form  of  the  proceedings  upon 
which  the  decree  is  founded  (Henley  v.  Soper,  8  B.  &  C.  16).  When  in- 
tended to  be  set  up  as  a  defence,  it  need  not  be  pleaded  specially  in  assumpsit 
or  case ;  but  it  must  be  so  in  trespass  or  covenant  (see  post^  "  Judoxbitt''  ; 
see  R.  6.  H.  T.  4  Will.  IV.) ;  but,  although  debt  will  lie  here  on  a  foreign 
judgment,  defl.  may  go  into  the  consideration  for  it  (Messin  v.  Massareen 
(Lord),  4  T.  R.  493). 

A  plea  ofnultid  recorc?  pleaded  to  an  action  of  debt  on  an  Irish  judgment 
recovered,  must  conclude  to  the  country ;  for  though,  since  the  union,  such 
judgment  be  a  record,  yet  it  is  only  provable  by  an  examined  copy  on  oath, 
the  veracity  of  which  is  only  triable  by  a  jury  (Collins  v.  Mathew  (Lord),  5 
East,  473).  But  the  correctness  of  this  plea  is  questionable,  for  an  Irish 
judgment  is  no  record  here  (see  Harris  v.  Saunders,  4  B.  &  C.  411).  To 
assumpsit  upon  a  decree  of  the  Court  of  Session  of  Scotland,  the  deft,  pleaded 
that  he  was  not  at  the  time  of  the  commencement  of  the  suit  in  the  Scotch 
court,  or  at  any  time  during  the  proceedings  therein  within  the  jurisdiction  of 
the  said  court,  nor  was  he  at  any  time  before  the  making  or  pronouncing  of 
the  decree  in  any  manner  according  to  the  course  and  practice  of  the  said 
court  notified,  nor  did  he  then  know  of  the  proceedings,  so  that  he  could  or 
might  by  himself,  his  proctor,  attorney,  or  agent,  appear  or  plead,  or  in  any 
way  defend  himself  in  the  said  action,  nor  did  he  appear  to  any  of  the  pro- 
ct^ings,  whereby  the  said  decree  was  and  is  contrary  to  natural  justice^ 
and  wholly  inoperative  and  void :  held,  insufficient  (Cowan  v.  Braidwood,  1 
Man.  &  G.  682),  held  also,  that  the  statement  in  the  plea  that  the 
decree  was  contrary  to  natural  justice,  &c.,  was  a  mere  ^conclusion  [  *62  ] 
of  law  from  the  facts  previously  alleged,  and  was  not  traversable  (lb.). 

The  judgment  of  a  foreign  court  will  not  be  regarded,  where  it  appears  on 
the  face  of  it  to  be  founded  on  a  misapprehension  of  English  law  (Novell! 
V.  Rossi,  2  B.  &  Ad.  757). 

In  an  action  of  debt  or  assumpsit  brought  in  this  country  upon  a  foreign 
judgment,  the  judgment  is  conclusive  when  properly  pleaded  in  bar,  though 
it  may  be  otherwise  when  attempted  to  be  enforced  by  action,  or  only  ofiered  m 
evidence  (Phillips  v.  Hunter,  2  H.  Bl.  410;  Burrows  v.  Jemino,2  Stra.  788  j 
Plummer  v.  Woodbourne,  4  B.  &  C.  625 ;  Smith  v.  NicoUs,  2  N.  C.  208 ; 
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see  Guinness  ▼.  Carroll,  1  B.  dc  Ad.  459;  Martin  v.  Nioolls,  3  Sim.  458 ; 
Houldltch  V.  Donegal,  8  Bli.  N.  8.  dOl ;  Stor.  Confl.  Laws,  504—^6). 
But,  although  the  court  considered  a  judgment  in  the  C.  P.  in  Ireland  as  con- 
clusive in  an  action  brought  upon  it,  as  fer  as  regarded  the  merits  or  pro- 
priety of  the  decision,  yet  they  held  it  liable  to  be  contested  on  delect  of 
jurisdiction,  as  by  showing  that  the  deft,  was  never  before  the  court  (Pergu- 
son  V.  Mahon,  11  Ad.  &  E.  179).  So  also  of  a  foreign  judgment  (Harris 
v.  Saunders,  4  B.  &  C.  41 1). 

Although  the  certificate  of  a  vice-consul  has  been  compared  to  a  foreign 
judgment,  yet  it  will  not  be  evidence  of  the  facts  stat^  in  it;  therefore  the 
certificate  of  a  vice-consul  in  a  foreign  country  is  not  admissible  to  prove 
the  amount  of  a  sale,  though  the  law  of  that  country  constitutes  him  general 
agent  for  all  absent  owners  of  goods,  and  he  is  authorized  and  compelled  to 
make  the  sale  (Waldron  v.  Ckx>mbe,  8  Taunt.  162).  To  an  action  upon  a 
foreign  judgment,  it  is  not  sufiicient  to  plead  <*  that  the  deft,  was  not  served 
with  process,  nor  had  any  notice  of  process,  nor  did  he  appear  in  court  to 
answer  in  the  said  suit,**  without  showing  distinctly  that,  by  the  law  in  force 
in  the  foreign  court,  proceedings  in  an  action  brought  there  of  necessity  com* 
mence  with  process  (Reynolds  v.  Fenton,  7  Law  T.  207). 

^ect  qf.'l  If  the  judgment  of  a  foreign  court  of  competent  jurisdiction 
was  final  and  conclusive  in  the  foreign  country  in  which  it  was  given  and 
the  parties  were  within  its  jurisdiction,  and  the  cause  of  action  the  same,  it 
will  be  conclusive  here  on  the  same  question  arising  incidentally  between  the 
same  parties  (Pluroer  v.  Woodbum,*4  B.  &  C.  637;  7  D.  &  R.  25 ;  Roach 
V.  Garvan,  1  Yes.  159 ;  Burrows  v.  Jemino,  2  Stra.73d ;  Tarleton  v.  Tarle- 
ton,  4  M.  &  S.  20;  Stafibrd  v.  Clark,  3  Bing.  380;  Obicini  v.  Bligh,  8 
Bing.  335;  Gracias  v.  Ricardo,  12  CL  &  Fin.  368;  Callander  v.  Dittricb, 
4  B.  &  C.  68) ;  and,  unless  the  contrary  be  shown,  the  court  will  presume 
that  the  decision  of  the  foreign  court  was  consonant  to  the  justice  of  the  case 
(Arnott  V.  Redlem,  3  Bing.  353).  But,  if  it  appear  on  the  face  of  the  foreign 
proceedings  that  the  judgment  is  founded  in  injustice,  as  where  it  appears  the 
defl.  has  never  been  summoned,  in  which  case  the  court  will  have  no  juris- 
diction, the  judgment  will  not  be  conclusive,  and  the  courts  here  will  not 
g've  effect  to  it  (Buchanan  v.  Rucher,  9  East,  192 ;  Wedderburn  v*  Ball,  1 
imp.  63;  3  B.  &  C.  235;  5  D.  d&  R.  106;  Cavan  v.  Stewart,  1  Stark. 
525) ;  and  a  judgment  in  the  superior  courts  in  Ireland  may  be  impeached 
on  the  same  ground  (Ferguson  v.  Mahon,  11  Ad.  &  E.  179).  So,  where 
the  judges  in  the  foreign  court  were  interested  parties  (Price  v.  Dewhurst,  ST 
Sim.  279);  but  not  where  according  to  the  law  of  the  foreign  country,  the 
proceedings  have  been  served  upon  a  public  officer  in  the  absence  of  deft. 
(Becket  v.  McCarthy,  2  B.  &  Ad.  954 ;  see  Cowan  v.  Bratdwood, 
[  *53  ]  1  Man.  &  G.  882).  *The  effect  of  the  judgment  in  a  foreign  Court 
of  Admiralty  has  already  been  considered  {ante^  p.  34).  The  cer- 
tificate of  a  vice-consul  has  been  compared  to  a  foreign  judgment,  but  it  will 
not  be  admitted  as  evidence  of  the  facts  stated  in  it  (Waldron  v.  Coombe,  3 
Taunt.  162).  An  Irish  judgment  is  not  a  record  here  (Harris  v.  Saunders, 
4B.  ditC.  411;  6  D.  &  R.  47).  And  though,  as  already  observed,  the 
fordgn  judgment  may  in  general  be  conclusive,  yet  it  is  not  so  in  an  action 
of  debt  or  assumpsit  brought  thereon  in  this  country,  when  it  will  be  con- 
sidered as  prima  facie  evidence  of  a  debt  (Walker  v.  Wilter,  1  Doug.  1  ; 
and  see  ib.  5,  n. ;  Phillips  v.  Hunter,  2  H.  Bl.  410 ;  Willes,  37  a). 

The  court  which  is  called  on  to  enforce  a  foreign  judgment  may  examine 
into  that  judgment  to  see  whether  it  was  rightly  obtained  or  not  (Doe  v. 
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Lifypmao,  5  CI.  &  Fin.  1).  Quare^  if  the  English  judges  will  take  notice 
of  the  common,  law  of  Ireland,  without  the  ordinary  proof  of  a  foreign  law 
(Sunderland^s  case,  2  Lew.  C.  C.  199).  A  charter-parly  was  entered  into 
at  Ja?a.  By  the  law  of  Holland  (in  force.there),  the  parties  upon  entering 
into  sach  a  contract  go  before  a  notary  public,  who  makes  an  entry  in  his 
books,  which  he  signs,  and  makes  out  copies  from  time  to  time,  when  re* 
quested,  which  he  delivers  to  the  parties :  these  copies  are  received  in  evi*. 
dence  in  Holland ;  but  at  Java  the  notary's  book  itself  must  be  produced. 
These  copies  cannot  be  received  as  evidence  in  the  courts  here  (no  proof 
being  given  when  they  were  made),  either  on  the  ground  of  the  notary 
being  a  pubik:  officer,  whose  duty  it  was  to  make  copies,  or  of  his  being  the 
agent  of  the  parties,  by  whose  acts  they  had  agreed  to  be  bound  (Brown  v. 
Thornton,  6  Ad.  ^  E.  185). 

Mode  (f  Proof  rfj]    This  will  be  found,  pott^  p.  54. 
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Pleadings  as  to.]  The  courts  will  not,  ez  cfficio^  take  notice  of  foreign 
laws,  or  the  laws  of  our  plantations,  and  consequently  they  must,  in  gene* 
ral,  be  stated  in  pleading  (Collett  v.  Keith  (Lord),  2  East,  273 ;  Mostyn  v. 
Fabricus,  Cowp.  174;  6  Moo.  194;  Way  v.  Yally,  Salk.  651 ;  Hunter  v. 
Potts,  4  T.  R.  192;  Male  v.  Roberts,  '3  Esp.  164;  Robinson  v.  Bland,  2 
Burr.  1077;  Boucher  v.  Lawson,  Hardw.  85;  see  also  James  v.  Cather- 
wood,  3  D.  &  R.  190;  Blanch  v.  Fletcher,  1  Doug.  251).  It  seems  the 
court  will  not,  ex  cfficio^  take  notice  of  the  laws  of  Scotland  (Mure  v.  Kaye, 
4  Taunt.  40;  2  D.  &  R.  280);  or  of  Ireland  (lb.;  Harris  v.  Saunders,  4 
B.  &  C.  411 ;  6  D.  &  R.  471 ;  Sunderland's  case,,  2  Lew.  C.  C.  199) ;  nor 
the  laws  of  the  colonies  (Way  v.  Yally,  6  Mod.  194). 

I^ecl  of.  If  a  contract  be  made  in  a  foreign  country,  it  seems  to  be  a 
general  rule,  that,  if  it  be  not  binding  there,  it  is  not  binding  in  this  country 
(Alves  T.  Hodgson,  7  T.  R.  241 ;  1  B.  &  P.  141 ;  8  T.  R.  609 ;  Potlek  v. 
Brown,  5  East,  124;  Clagg  v.  Levy,  3  Camp.  166;  and  see  Smith  v.  Mun* 
ny,  1  M.  &  S.  87);  but  the  converse  does  not  hold  (lb.,  2  East,  255;  2 
D.  &  R.  280) ;  and  the  usage  of  Scotland,  or  foreign  states,  cannot  prevail 
against  the  settled  law  of  this  country,  in  the  case  of  an  action  brought 
here  (lb.).  A  contract  made  in  England,  to  be  executed  in  Scotland,  should 
be  regulated  by  the  rules  of  the  English  law  (2  B.  &;  P.  88 ;  and  see  5  B.' 
6i  C.  443;  8  D.  &  R.  187).  As  to  how  far  marriages  abroad  are 
valid,  *see  "  Crim  Con."  In  general,  the  courts  of  this  country  [•54] 
will  not  recognise  the  revenue  laws  of  foreign  states  (James  v.  Cath- 
erwood,  3  D.  &  R.  190;  1  Dow.  &  Ry.  N.  P.  38,  41);  nor  their  penal 
laws  (Wolfe  v.  Oxholm,  6  M.  &  S.  99 ;  and  see  Lord  EUenborough's  judg- 
ment  there).  Where  an  action  was  brought  for  money  lent  in  France,  and 
unstamped  receipts  were  produced  in  proof  of  the  loan,  evidence  to  show 
that,  by  the  laws  of  France,  such  receipts  required  stamps  to  render  them 
valid,  was  rejected ;  and  Abbott,  C.  J.,  then  said,  "  In  the  time  of  Lord 

(a)  3  U.  &  Dig.  Tit  •'  Foreign  Lawi,**  p.  436 ;  3  Supp.  U.  S.  Dig,  p.  18 ;  I  Ann.  Dig.  p . 
277;  2  Id.  p.  196;  3  Id.  p.  249. 
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Mansfield,  it  became  a  maxim,  that  the  courts  of  this  country  will  not  take 
notice  of  the  revenue  laws  of  a  foreign  state;  there  is  no  reciprocity  between 
liations  in  this  respect.  Foreign  courts  do  not  take  notice  of  our  stamp 
laws,  and  why  should  we  he  so  courteous  to  them,  when  they  do  not  give 
effect  to  ours 7  It  would  be  productive  of  prodigious  inconvenience,  ifi  in 
every  case  in  which  an  instrument  was  executed  in  a  foreign  country,  we 
Were  to  receive  in  evidence  what  the  law  of  that  country  was,  in  order  to* 
ascertain  whether  the  instrument  was  valid  or  not"  (James  v.  Catherwood, 
8  D.  &;  R.  190).  But,  if  a  bill  or  instrument  be  made  in  any  part  of  the 
king's  dominions,  as  in  Jamaica,  where,  by  the  law  of  such  place,  a  stamp 
is  required,  such  instrument  cannot* be  recovered  upon  in  a  court  here,  unless 
properly  stamped,  according  to  the  law  of  the  place  where  the  same  wad 
made  (Alves  v.  Hodgson,  7  T.  R.  241 ;  Clegg  v.  Levy,  3  Camp.  166). 

Where  the  cause  of  action  accrued  in  Scotland,  and  infancy  is  pleaded, 
the  deft,  must  show  that  it  is*  a  legal  defence  to  the  demands,  by  proving  the 
law  of  that  country  in  that  respect  (Male  v.  Robins,  3  Esp.  163). 

Proof  of^  The  existence  of  a  foreign  law,  from  which  any  instrument 
derives  its  legal  operation,  must  be  first  proved,  before  such  instrument  will 
be  allowed  to  be  given  in  evidence  in  an  English  court  (Ganer  v.  Lanesbo- 
Tough,  Pea.  17;  1  D.  6c  R.  41  a);  and  it  lies  in  the  party  setting  up  4he 
foreign  law  in  his  discharge  to  prove  the  same.  Where,  to  prove  a  divorce, 
im  instrument  was  produced,  under  the  seal  of  the  synagogue  at  Leghorn, 
Lord  Kenyon  held,  that  the  law  of  the  country  must  be  known  before  ho 
oould  take  notice  of  a  proceeding  in  a  foreign  court  (lb.);  his  lordship  per- 
mitted however  the  party  divorced  to  give  parol  evidence  of  her  divorce  at 
Leghorn,  according  to  the  ceremony  and  custom  of  the  Jews  there  (lb.).  A 
Roman  Catholic  Vicar  Apostolic  in  England  is  competent  to  prove  the  mo- 
dem marriage  law  of  the  Church  of  Rome  in  Italy  (Sussex  Peerage  case, 
11  CI.  &  Fin.  65).  And,  where  a  party  justifies  an  arrest  in  Scotland,  he 
must  make  that  justification  complete,  by  pleading  the  law  of  Scotland  to 
show  the  validity  of  the  arrest  (Mure  v.  Kaye,  4  Taunt.  44 ;  FreemouU  v. 
Dedire,  I  P.  Wms.  431).  So,  where  the  acceptor  of  a  bill  had  been  dis- 
charged by  the  laws  of  the  country  where  the  bill  was  drawn,  aAer  proof 
of  the  custom  there  regarding  bills  of  exchange,  he  was  allowed  to  give 
such  discharge  in  evidence,  in  answer  to  an  action  brought  against  him  here 
(Burrows  v.  Jemino,  2  Stra.  733 ;  Feanbert  v.  Turst,  1  Bro.  P.  C.  88). 

Where  a  husband  and  wife  traded  as  partners  in  Spain,  they  cannot  sue 
as  such  in  our  courts,  nor  maintain  a  joint  action  against  persons  resident 
in  this  country  to  recover  the  amount  of  a  balance  due  to  the  partnership 
account,  without  proof  being  given  that  the  law  of  Spain  permitted  a  feme 
covert  to  trade ;  and  it  is  doubtful  whether  an  action  could  be  maintained  by 
both,  even  on  such  being  given  (Cosio  v.  De  Bernales,  1  C.  &  P.  266). 

*0n  A.  and  B.  entering  into  an  agreement  in  France,  a  copy  of 
[  *55  ]  it  was  deposited  with  a  notary  in  Paris;  in  an  action  against  B.  on 
the  agreement,  evidence  was  given  that  by  the  usage  of  France  a 
document  deposited  with  a  notary  cannot  be  proved :  held,  that  the  agree- 
ment was  sufficiently  proved  by  production  of  the  copy  of  a  document  so 
deposited,  there  being  no  satisfactory  evidence  of  the  fact  that  two  duplicate 
originals  had  been  made  (Alison  v.  Furnival,  1  C.  M.  &  R.  277 ;  3  Dowl. 
202).  In  an  action  by  parties  resident  in  England,  on  a  contract  madd 
between  them  in  a  foreign  country,  the  contract  is  to  be  interpreted  accord- 
ing to  the  foreign  law,  but  the  remedy  must  be  taken  according  to  the  law 
here  (De  la  Vega  v.  Vianna,  1  B.  &  Ad.  284).  When  the  contract  is  made 
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in  one  country,  and  enfbreed  by  law  in  another^  the  rule  is,  the  inter* 
pretaUon  of  the  contract  must  be  governed  by  the  law  of  the  country 
where  the  contract  was  made,  and  the  mode  of  suing,  and  the  time  within 
which  the  action  must  be  brought  by  the  law  of  the  country  in  which  it  ia 
sought  to  be  enforced  (Trimby  v.  Yignier,  1  Bing.  N.  C.  151 ;  4  M.  &  S. 
695 ;  see  Huber  v.  Steiner,  infra ;  Cooper  v.  Waldcgrave  (Earl),  2  Beav« 
282;  Don  v.  Lippman,  5  C.  &  P.  1);  therefore,  where  a  promissory  note 
tiras  made  by  the  deft,  in  France,  and  indorsed  in  blank  by  the  payee  in  that 
country,  the  maker  and  payee  both  at  the  time  of  making  and  indorsing  the 
Dote  being  domiciled  there :  held,  that  as  no  action  could  have  been  main* 
tained  upon  it  in  the  French  courts  of  law  in  the  name  of  the  indorsee,  the 
indorsement  according  to  the  law  of  France  operating  as  a  procuration  only, 
and  not  as  a  transfer,  so  no  action  could  be  maintained  by  him  in  our  courts 
(lb.).  By  the  law  of  France  an  indorsement  in  blank  of  a  promissory  note 
18  not  valid  (lb.).  But,  sembie^  that  law  does  not  make  it  absolutely  neces- 
sary  for  a  promissory  note  to  be  protested  for  non-payment,  in  order  to 
enable  the  holder  to  recover  against  the  maker  (lb.) ;  and  by  the  same  law, 
a  promissory  note  may  be  indorsed  after  it  becomes  due  (lb.).  If  a  note  be 
concocted  in  France,  the  maker  being  domiciled  there  both  at  the  time  of 
making  and  its  becoming  due,  qtuere^  whether,  if  he  afterwards  come  to 
England,  an  action  will  lie  against  him  here,  although  it  lacks  the  ibrmalitiee 
required  by  the  French  law  (lb.).  By  the  French  law  of  prescription  relat- 
ing to  bills  of  exchange,  the  debt  is  not  extinguished,  but  the  remedy  only  is 
taken  away  (Huber  v.  Steiner,  2  Bing.  N.  C.  202;  2  Sco.  804).  Where  a 
contract  made  in  a  foreign  country  is  sought  to  be  enforced,  so  much  of  the 
law  as  afiects  the  rights  and  merits  of  the  contract  is  to  be  adopted  from  the 
foreign  country,  and  that  which  affects  the  remedy  from  the  Use  fori  of  the 
country  where  the  action  is  brought ;  that  is,  all  that  relates  ad  decisionem 
UtU  is  adopted  from  the  foreign  country,  all  that  relates  ad  litis  ordinationemi 
is  taken  from  the  lex  fori  of  the  country  where  the  action  is  brought,  and 
the  time  of  limitation  of  the  action  is  governed  by  the  former  (lb.).  By  the 
19th  article  of  the  Code  de  Commerc,  it  is  declar^  that,  '^  all  actions  relative 
to  matters  of  exchange,  and  to  bills  to  order  subscribed  by  merchants, 
tradesmen,  or  bankers,  or  for  matters  of  commerce,  are  prescribed  {se  prt^ 
scrivent)  by  five  years,  if  the  debt  have  not  been  acknowledged  by  an  acte 
Si'paraU;  nevertheless,  the  supposed  debtors  shall  be  held,  if  required,  to 
affirm  upon  oath  that  they  are  not  longer  indebted,  and  their  widows, 
heirs,  and  representatives,  that  they  bona  fide  believe  that  there  is  nothing 
more  due :"  held,  first,  that  this  merely  operated  in  bar  of  the  remedy,  and 
not  as  an  extinguishment  of  the  right  or  contract  itself;  secondly,  that  a 
special  plea  setting  up  the  prescription  as  an  absolute  bar,  without  qualifica^ 
tion,  was  bad,  the  article  containing  an  exception  that  the  deft,  is 
not  ^acknowledged  by  an  acU  s^parat^  (lb.).  A  bill  of  exchange  [  *56  ] 
was  drawn  and  accepted  in  Paris,  and  made  payable  in  England; 
the  drawer  and  acceptor  were  living  there,  no  rate  of  interest  was  expressed 
to  be  payable :  held,  that  the  default  being  made  in  England,  interest  was 
payable  according  to  the  English  (Cooper  v.  Waldegrave  (Earl),  2  Beav* 
282).  The  French  court  of  honour  is  not  regarded  in  England  (Robinson 
V.  Bland,  1  Bl.  R.  259).  Where  a  creditor  of  a  firm  in  India  died  before  his 
right  of  action  was  barred  by  lapse  of  time,  and  his  personal  representative 
in  Scotland  brought  an  action  there  against  a  partner  of  the  firm  twenty* 
three  years  after  the  creditor's  death  ;  held,  that  the  English  Statute  of  Limi< 
tations  did  not  take  effect,  the  action  having  been  brought  within  six  years 
after  English  probate  or  letters  of  administration  were  taken  out  to  the  de- 
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ceased  creditor  (Ferguson  v.  Fyfie,'  8  Cl.'dc  Fin.  121).  Assumpmt  by  the 
indorsee  against  the  payee  and  indorsee  of  a  bill  of  exchange  drawn  in  Eng* 
land,  and  accepted,  payable  in  France,  by  a  resident  in  France,  the  pit.  and 
deft,  being  domiciled  in  England :  held,  that  the  bill  being  payable  in  France, 
was  a  French  bill  (Rothschild  v.  Currie,  1  Q.  B.  43) ;  that  due  notice  of  dis- 
honour being  one  of  the  conditions  on  which  ihe  indorsee  had  contracted  to 
pay,  was  part  of  the  contract  (lb.) ;  that  the  lez  loci  contractus  therefore 
governed  the  notice  of  dishonour,  and  that  a  notice  in  conformity  with  the 
French  law  was  sufficient  (lb.).  When  reliance  is  placed  upon  the  difl^r- 
ence  between  the  law  of  England  and  the  law  of  a  foreign  state,  the  party  is 
bound  by  witnesses  or  books  of  authority  to^show  that  there  is  such  a  difier- 
enoe  (Smith  v.  Gould,  6  Jur.  543). 

The  existence  of  the  written  law  of  a  foreign  country  must  be  proved  by 
the  production  of  an  authenticated  copy  (Clegg  v.  Levy,  3  Camp.  166 ; 
Millar  v.  Heinrick,  4  Camp.  155;  Inglis  v.  Usherwood,  1  East,  521; 
Buchanan  v.  Rucker,  1  Campb.  63 ;  Picton's  case,  30  How,  St.  TrL  491 ; 
but  see  De  Bode's  case,  8  Q.  B.  208;  and  see  Sussex  Peerage  case,  11  01. 
6c  Fin.  85).  To  prove  the  acts  of  state  of  a  foreign  government,  copies 
should  be  produced  examined  by  the  public  archives  abroad  (Richardson  v. 
Anderson,  1  Camp.  65,  n.).  A  copy  of  the  civil  code  of  France  was  ad- 
mitted in  evidence,  when  produced  by  the  French  consul,  and  declared  by 
him  to  be  an  authentic  copy  of  the  law  of  France  (Lacon  v.  Higgins,  Dow. 
&  Ry.  N.  P.  38 ;  1  Ph.  Ev.  383 ;  3  Stark.  178).  The  unwriUen  law  of  a 
foreign  country  may  be  proved  by  the  parol  examination  of  witnesses  of 
competent  professional  skill  (Millar  v.  Heinrick,  4  (}amp.  155;  but  see 
Bortblinck  v.  Schneider,  3  Esp.  58 ;  De  Bode's  case,  supra), 

A  practising  advocate  attached  to  the  consulate  was  admitted  to  prove  the 
French  law  of  bills  of  exchange  (Trimbey  v.  Vignier,  1  B.  N.  C.  151). 
Foreign  law  must  be  proved  by  witnesses  of  competent  skill ;  thus,  a  tobac- 
conist cannot  prove  the  Scotch  law  of  marriage  (R.  v.  Brampton,  10  East, 
287).  Tradespeople  and  persons  of  inferior  station  are  however  competent 
to  prove  the  Jewish  law  of  marriage  (Lindo  v.  Belisario,  1  Hag.  Cons.  216). 
In  Bothlinck  v.  Inglis,  3  East,  380,  evidence  was  admitted  of  one  of  the 
mercantile  navigation  laws  of  Russia,  and  also  a  documentary  opinion  of 
the  judges  of  the  custom*house  court  of  St.  Petersburgh  on  the  efiect  and. 
operation  of  that  law,  signed  by  the  presiding  judges  of  that  court,  and  a 

Suestion  on  a  special  case  was  reserved  for  the  opinion  of  the   King's 
lench  upon  the  admissibility  of  the  latter  document,  but  the  court  gave  no 
opinion* 

Where  a  party  seeks  to  avail  himself  of  a  defence  furnished  by  a  foreign 
law,  the  law  must  be  directly  and  positively  stated,  and  not  ^merely 
[  *57  ]  by  way  of  inference.  Therefore,  to  an  action  of  debt  on  a  bond, 
a  plea  setting  out  certain  facts,  affirmatively  and  negatively,  and 
concluding  that  "  by  reason  of  the  premises  the  «aid  supposed  writing  obli- 
gatory, by  the  laws  of  France  never  was  nor  is  obligatory  on  the  de(\.  but 
always  was  and  is  of  no  force  and  effect,"  is  bad  on  special  demurrer  (Ben- 
ham  v.  Mornington  (Eari  of),  7  Law  T.  184). 

If  the  law  of  a  foreign  country,  or  of  a  colony,  be  stated  in  any  pleading, 
the  allegation  may  be  traversed  as  matter  of  fact ;  bu(  where  the  allegation 
is,  that  certain  transactions  took  place  abroad,  by  virtue  of  which  the 
party  pleading  acquired  certain  rights,  the  viriute  cujta  is  matter  of  law, 
and  cannot  be  traversed  (Asiley  v.  Fisher,  12  Jur.  1051,  C.  P. — ^Maule), 
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Form  of  Remedy  for. 

In  an  action  for  fraud  or  misrepresentation,  where  there  has  been  a  con* 
tract,  it  is  qow  more  usaal  to  declare  in  assumpsit,  so  as  to  join  the  count 
for  money  had  and  received,  as  in  the  case  of  a  false  warranty,  or  other  mis- 
representation in  the  sale  of  goods  (1  Ch.  PL  154).  Where  the  defl.  said, 
^'Th^  horse  is  sound,  but  mind  I  do  not  warrant  him,"  and  it  was  proved  ho 
knew  he  was  unsound ;  held,  assumpsit  proper  form  of  action  (1  Ch.  PI.  164). 
An  action  on  the  case,  however,  also  lies  (Doug.  91);  and,  if  there  has 
been  any  actual  fraud  or  misrepresentation,  independent  of  a  contract  (Meyer 
V.  Ewerth,  4  Camp.  22),  it  is  the  preferable  form  of  action,  especially  as  the 
scieTtier,  though  expressly  alleged  in  the  declaration,  need  not  be  proved 
(Williamson  v.  Allison,  2  East,  446 ;  Jarvis  v.  Adamson,  4  Bing.  69).  And, 
for  (now  in  writing)  fraudulently  representing  a  person  fit  to  he  trusted,  or 
for  other  deceit,  where  there  has  been  no  contract  between  the  parties,  or  the 
deceit  be  independent  of  the  contract  (Pasley  v.  Freeman,  8  T.  R.  67 ; 
Meyer  v.  Kwerth,  4  Camp.  22  ;  Gardiner  v.  Gray,  ib.  144 ;  Laing  v.  Fldgeon, 
ib.  169;  Powell  v.  Edmunds,  12  East,  11),  case  is  proper  form  of  remedy 
(1  Ch.  PU  54;  Lyde  v.  Barnard,?  M.  dc  W.  101 ;  Swann  v.  Phillips,  8  Nev. 
&  P.  447  ;  9  Geo.  IV.  c.  4).  And  for  fraudulent  representations  not  intro« 
daced  into  a  written  contract  between  the  parties,  respecting  the  subject- 
matter  of  the  misrepresentations,  case  is  the  proper  remedy,  if  any  (Meyer 
V.  Ewerth,  supra  ;  Pontifex  v.  Bignold,  8  Man.  ds  G.  68) ;  see  Pilmour  v. 
Hood,  7  Sco.  827 ;  5  Bing.  N.  C.  97 ;  deciding  that  where  a  defl.  makes 
fraudulent  representations  to  B.,  who  communicated  them  to  C,  with  the 
knowledge  of  the  deft,  C.  may  maintain  an  action  against  the  deft.,  if  he  was 
ioduced  to  act  on  such  representations,  and  can  prove  damage  from 
the  fraud:  see  Langridge  v.  Levy,  2  M.  de  W.  582;  4  M.  de  W.  888;  Hill 
V.  Gray,  1  Stark.  484 ;  and  Winterbottom  v.  Wright,  10  M.  dc  W.  109. 

Assumpsit  lies  for  money  obtained  by  fraud  (Lamine  v.  Dorrell,  2  Ld. 
Raym.  1216 ;  Hitchin  v.  Campbell,  2  Bl.  R.  827 ;  8  Wils.  204 ;  Boyter  v. 
Dodsworth,  6  T.  R.  688;  Crockford  v.  Winter,  1  Camp.  124;  5  Moo.  98; 
3  Taunt.  274) ;  or  for  the  value  of  goods  obtained  (Boughton  v.  Sandiland, 
3  Taunt.  874 ;  6  T.  R.  681 ;  Rex  v.  Filewood,  2  T.  R.  145  ;  8  Wils.  804 ; 
5  Moo.  525),  the  pit.  being  at  ^liberty  to  waive  the  tort ;  but,  in 
these  cases,  it  may  sometimes  be  advisable  to  sue  in  case,  to  avoid  [  *58  ] 
a  set-off,  or  to  obtain  the  real  value  of  the  goods,  or  to  avoid  a  doubt- 
ful  right  in  the  pit.  to  the  goods  (see  Smith  v.  Hodson,  4  T.  R.  211 ;  Edmeads 
V.  Newman,  1  B.  &  C.  418;  S.  C.  2  D.  dr  R.  568;  Smith  v.  Spoonerj^  8 
Taunt.  274 ;  and  see  Brddle  v.  Levy,  1  Stark.  20 ;  but  see  Read  v.  Hutchin- 
son, 3  Camp.  852 ;  Bennett  v.  Francis,  2  B.  ds  P.  554). 

Where  the  deft,  having  fraudulently  induced  the  pit.  to  sell  goods  to  A., 

(a)9  U.  S.  Digr. Tit  <•  Frauds'*  p. 447; 9  Sopp.  U. aDig.  p. 28.;  I  Add.  Dig.  p.  279;  2 
Id.  p.  197;  3  Id.  p.  250. 
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who  could  not  pay  for  them,  and  on  the  nominal  resale  of  the  goods  hy  A., 
the  prioe  of  which  the  deft,  obtained,  it  was  held  that  the  pit  might  in  an 
action  for  money  had  and  received,  recover  of  the  deft,  the  value  of  the 
goods  unpaid  for  by  A.  (Abbotts  v.  Barry,  2  B.  &  B.  369;  Hills  v.  Street, 
6  Bing.  37).  Where  ^he  goods  are  fraudulently  bought  on  credit,  the  seller 
cannot  sue  for  goods  sold  and  delivered  before  the  credit  has  expired,  though 
he  maintain  case  or  trover  (Ferguson  v.  Carrington,  9  B.  &  C.  59). 

A  policy  of  insurance  on  the  liieof  A.  had  been  assigned  to  the  pit  The 
deft.,  having  privately  ascertained  that  A.  was  dangerously  ill,  treats  with 
the  pit.  for  the  purchase  of  the  policy  for  a  small  sum,  representing  it  as  the 
value  of  the  policy,  the  pit.  not  being  aware  of  A.'s  illness :  held,  that  the 
sale  was  void,  and  that  the  pit.  might  recover  the  value  of  the  policy  in  an 
action  of  trover  (Jones  v.  Keene,  2  Moo.  &  R.  348). 
.  In  cases  where  a  person  executes  an  instrument  in  the  name  of  another 
without  ai^thority,  there  is  some  diversity  of  judicial  opinion  as  to  the  form 
of  action  in  which  the  agent  is  to  be  made  liable  for  the  breach  of  duty.  It 
has  been  held  that  the  suit  must  be  a  spe9ial  action  on  the  case  (Polhill  v. 
Walter,  3  B.  ^  Ad.  114).  A  similar  doctrine  has  been  held  in  Massachu- 
sets  in  Long  v.  Colbourn,  11  Mass.  R.  97  ;  Ballow  v.  Talbot,  16  Mass.  R. 
461.  So,  in  Pennsylvania,  in  Hopkins  v.  Miha£fey,  11  Sergt  &  R.  129. 
In  New  York  it  has  been  held  that  an  action  may,  under  such  circumstances, 
be  maintained  upon  the  instrument  as  if  it  were  executed  by  the  agent 
personally.  Thus,  if  an  agent  without  authority  should  sign  a  note  in  the 
name  of  another,  that  he  may  be  sued  thereon,  as  if  it  were  his  own  note 

iDusenbury  v.  Ellis,  3  John.  Ca.  70 ;  see  also  White  v.  Skinner,  16  Johns. 
L  307 ;  Meech  v.  Smith,  7  Wend.  R.  317 ;  Cunningham  v.  Sailes,  ib.  106; 
Stetson  V.  Patten,  2  Greenl.  358  ,*  2  Rust.  Com.  Lect.  41,  p.  631,  3rd  ed. ; 
Story's  Agency,  227,  n.  3). 

There  is  no  doubt  of  the  personal  liability  of  an  agent  in  all  cases  where 
he  falsely  affirms  that  he  has  authority ;  as  he  does  when  he  signs  the 
instrument,  as  agent  of  his  principal,  and  knows  that  he  has  no  authority 
(Story's  Agency,  226,  n.  3).  But  qtuere  if  he  is  liable  when  he  supposes 
that  he  has  authority,  and  has  none ;  as,  for  example,  when  he  misconstrues 
the  instrument  conferring  authority  on  him ;  or  when  the  instrument  conferr- 
ing the  authority  turns  out  to  be  a  for^ry,  and  he  supposed  it  to  be  genuine* 
In  Polhill  V.  Walter,  3  B.  ds  Ad.  114,  Lord  Tenterden  seems  to  have  thought 
that  the  right  of  action  was  founded  solely  upon  there  being  an  affirmation 
of  autl^rity  when  the  party  knew  it  to  be  false,  and  that,  therefore,  if  the 
party  acted  under  the  authority  of  a  forged  instrument  supposing  it  to  be 
genuine,  he  would  needs  be  responsible.  But  this  is  doubtful,  for  the  damage 
is  the  same  to  the  party  who  confided  in  such  representation  whether  the 
ptarty  making  it  acted  with  a  knowledge  of  its  falsity  or  not.  No  such  dis- 
tinclion  was  relied  upon  in  Dusenbury  v.  Ellis,  supra;  Rossiter  v.  Rossiter, 
8  Wend.  R.  494 ;  Ballow  v.  Talbot,  16  Mass.  R.  461,  wherein  the  note  was 
signed  or  indorsed  without  authority  from  the  principal.  *And  the 
[  *69  ]  liability  of  the  agent  was  there  put  upon  the  ground  that  he  acted 
without  authority  (Story's  Agency,  227,  n.  3).  As  to  what  would 
be  the,  effect  of  a  subsequent  ratification  by  the  principal,  and  whether  it 
wouU  take  away  any  right  of  acti<m  against  the  principal,  see  lb.  224,  and 
note.  Where  a  man  who  had  been  in  the  habit  of  dealing  with  the  pit.  for 
meat  supplied  to  his  house,  went  abroad,  leaving  his  wife  and  family  resident 
in  this  country,  and  died  abroad  :  held,  that  the  wife  was  not  liable  for  goods 
supplied  to  her  ader  his  death,  but  before  information  of  his  death  had  been 
received,  she  having  had  originally  full  authority  to  contract,  and  done  no 
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wrong  in  representiog  her  authority  as  continuing:,  nor  having  omitted  to 
state  an  J  fact  within  her  knowledge  relating  to  it,  the  revocation  itself  being 
by  act  ofGrod,  and  the  continuance  of  the  life  of  the  principal  being  equnlly 
within  the  knowledge  of  both  parties  (Smout  v.*IIberry,  10  M.  d&  \V^.  1). 

If  a  borse  is  sold  with  a  warranty,  any  fraud  at  the  time  of  the  sale  will 
avoid  it,  although  it  does  not  amount  to  a  breach  of  the  warranty  (Steward 
V.  Coesvelt,  1  C.  &  P.  23).  The  pit.  bought  a  horse  warranted  sound,  by 
private  contract,  at  a  repository*  There  was  a  board  fixed  to  the  wall  of  the 
repository  with,  amongst  others,  a  rule  that  a  warranty  of  soundness  there 
given  should  remain  in  force  until  noon  of  the  following  day,  when  the  sale 
should  become  complete  and  the  seller's  responsibility  determined,  unless  a 
notice  and  surgeon's  certificate  of  unsoundness  were  given  in  the  mean  time; 
but  at  the  sale  the  rules  were  not  particularly  referred  to.  The  horse  was 
unsound  but  no  complaint  was  made  until  aflernoon  of  the  folbwing  day. 
The  unsoundness  was  of  a  nature  not  likely  to  be  immediately  discovered, 
some  evidence  was  given  to  show  that  the  defl.  knew  of  it,  and  the  horse  was 
shown  at  the  sale  under  circumstances  favourable  for  concealing  it  Af\er 
verdict  for  pit.  held,  that  the  pit.  had  notice  of  the  rule  which  was  such  as 
the  seller  might  reasonably  impose,  and  that  the  facts  did  not  show  sueh 
fraud  or  artifice  in  him  as  would  render  the  condition  inoperative  (Bywater 
V.  Richardson,  3  Nev.  &  M.  748;  1  Ad.  &  B.  508 ;  see  Smart  v.  Hyde,  8 
M.  &  W.  723).  Where  before  the  sale  a  representation  is  made  with  regard 
to  the  quality  of  the  object  of  sale,  and  the  purchaser  has  full  opportunity  to 
inspect  and  examine  the  truth  of  the  statement,  and  the  contract  is  afler* 
wards  reduced  into  writing,  in  which  that  representation  is  not  embodied,  no 
action  for  deceit  lies  against  the  vendor  on  the  ground  that  the  article  sold  is 
not  answerable  to  the  representation,  whether  the  vendor  knew  of  the  defects 
or  not  (Pickering  v.  Dowson,  4  Taunt.  779)*  If  by  false  and  fraudulent 
representations  a  person  is  induced  to  enter  into  a  written  agreement,  and  is 
thereby  damnified,  he  may  maintain  case  for  the  deceit,  and  give  parol  evi- 
dence  of  the  representation  although  they  are  not  noticed  in  the  written  con- 
tract (Dobell  y.  Stevens,  3  B.  &  C.  623).  And,  in  some  cases,  where  there 
has  been  fraud,  and  the  Statute  of  Limitations  is  expected  to  be  set  up  as  a 
defence,  it  is  best  to  sue  for  the  fraud,  in  preference  to  suing  on  the  contract 
(Brown  v.  Howard,  4  Moo.  508 ;  S.  C,  2  B.  &  B.  73 ;  Short  v.  McCarthy, 
a  B.  &  A.  626 ;  see  also  Butley  y.  Faulkner,  3  B.  &  A.  288 ;  Clark  v. 
Hougham,  2  B.  di?  C.  153 ;  but  see  Howell  v.  Younge,  5  B.  &  C.  250 ; 
Sfaodes  y.  Smethurst,  4  M.  &  W.  50).  An  action  on  the  case  for  deceit  lies, 
though  it  be  stipulated  that  the  vendee  may  return  the  article  if  he  dislike  it 
(Wallafce  y.  Jarman,  1  Stark.  162).  If  a  party  purchase  shares  upon  the 
faith  of  false  representations  of  a  company  contained  in  advertisements,  the 
company  is  liable  for  the  deceit;  but  ^i»i^,  otherwise,  if  the  stat^Bents  were 
made  with  a  reasonable  belief  in  their  truth  (Shrewsbury  v.  Blunt,  2  Man.  "6^ 
6. 475 ;  2  Sco.  N.  R.  588). 

^Pleadings  as  to.  [  *60  } 

Dedaratian,']  In  an  action  for  falsely  representing  a  third  person  fit  to 
be  trusted,  a  »eienier  most  be  alleged  aiid  proved;  though,  indeed,  the  word 
^frauihdenUy'^  rmghl  be  a  sufficient  allegation  indiis  respect,  especially  after 
verdict  (Willes,  584).  But,  in  an  action  on  the  case  for  fWmd,  or  on  mis- 
representation  of  any  kind,  an  express  warranty,  or  toieftter^  need  not  be 
alleged,  nor  proyed  if  allej^  (Williams  v.  Allison,  2  East,  446;  Adaimon 
v.  Jaryis,  4  Bing.  69). 
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And  wheie  the  pit.,  an  auctiooeer,  was  employed  by  the  deft.,  who  had 
goods  in  his  possession,  but  was  not  the  owner,  to  sell  them,  which  the  pit. 
did,  and  was  afterwards  compelled  by  the  real  owner  to  make  satisfaction  to 
him  for  the  proceeds;  it  was  held  after  verdict  that  a  count  in  case  for  repre- 
senting  that  the  ded.  was  entitled  to  aell  the  goods,  and  thereby  deceiving 
him,  was  maintainable,  although  the  declaration  did  not  charge  that  the  delL 
knew  that  he  was  not  the  owner  of  the  goods  at  the  time  that  the  representa- 
tion was  made  (lb.  66).  In  case  for  falsely  warranting  a  gun  to  have  been 
made  by  N.,  and  to  be  a  sound  gun,  alleging  that  the  gun  was  not  made  by 
N.,  nor  was  it  a  sound  gun,  but  was  dangerous  and  wholly  unsound,  and  of 
inferior  materials,  of  which  the  defU  at  the  sale  had  notice,  and  that  the  pit. 
knowing  and  confiding  in  the  warranty  used  the  gun,  which  but  for  the  war- 
ranty he  would  not  have  done,  and  that  the  gun  burst,  whereby  the  pit.  was 
severely  injured,  &c.:  held,  after  verdict  for  the  pit.  on  the  plea  of  not  guilty, 
and  on  others  denying  the  warranty,  and  that  the  gau  was  unsafe,  that  the 
action  was  maintainable  (Levy  v.  Langridge,  4  M.  &  W.  837). 

An  action  on  the  case  does  not  lie,  for  either  a  mere  false  representation 
of  another^s  intention,  or  on  a  gratuitous  assertion  of  the  bidder  upon  a 
matter  which  he  was  not  under  legal  obligation  to  disclose  to  the  seller  with 
accuracy,  and  on  which  it  was  the  folly  of  the  seller  to  rely,  but  at  all 
events  in  such  a  case  the  count  would  be  bad  in  not  showing  that  the  pit.  had 
been  damaged  by  such  false  representation  (Vernon  v.  Keys,  12  East,  682 1 
4  Taunt.  488).  The  vendor  of  a  ship  represented  her  to  have  been  built  in 
1816,  she  having  been  launched  a  year  before:  held,  that  the  vendee  was 
entitled  to  recover  damages  in  an  action  on  the  case,  as  it  was  a  false  repre- 
sentation, although  it  was  agreed  that  the  ship  should  be  taken  with  all  faults 
(Fletcher  v.  Bowsher,  2  Stark.  861). 

Where  Ground  ofD^ence^  As  it  is  an  intendment  of  law  that  a  person 
innocent  of  a  fraud,  or  any  other  imputation  aflfecting  his  reputation ;  the 
party  insisting  upon  the  contrary  must  state  it  fully  in  pleading  (Co.  Lit.  78 
b;  Heath's  Maxims,  207,  212 ;  1  Ch.  PI.  243).  Fraud  is  a  defence  at  law 
to  an  action  on  a  deed  (Cockshott  v.  Bennett,  7  T.  R.  765),  if  both  parties 
are  not  implicated  (Doe  d.  Roberts  v.  Roberts,  2  B.  &  A.  370) ;  and  the 
fraud  mnst  be  in  the  concoction  or  execution  of  the  instrument  (but  see  Con- 
nop  V.  Holmes,  2  C.  M.  &  R.  721,  n.  (a) ;  D'Arandee  v.  Houstoun,  6  C.  de 
P.  511,  and  Edwards  v.  Brown,  1  Tyrw.  196).  The  fraud  must  be  some 
concealment  or  deception  with  reference  to  the  instrument  itself,  and  not  mere 
illegal  or  false  representation  as  to  some  intrinsic  matter  (Green  v.  Gosden, 
3  Man.  &  G.  446).  Where  the  deft,  pleaded  that  the  bond  was  obtained  by 
fraud  and  covin,  it  was  held  at  nisi  prius  that  it  was  not  competent  to  the 
deft,  to  show  that  he  executed  it  with  full  knowledge  of  its  contents,  but  in 
consequence  of  a  previous  fraudulent  representation  of  an  extrinsic  fact 
(Meeson  v.  Ditchbourne,  1  M.  &  R.  460). 

In  every  species  of  assumpsit,  all  matters  in  confessing  an  avoid* 
[  *61  ]  ance,  ^including  not  only  those  by  wayof  discharge,  but  those  which 
show  the  transaction,  either  void  or  voidable  in  law,  on  the  ground 
of  fraud,  shall  be  specially  pleaded  (R.  G.  H.  T.  4  Will.  IV.  r.  3) ;  so,  Uke- 
wise  in  covenant  and  debt  (lb.),  and  the  full  particulars  of  the  fraud  need 
not  be  stated  (Edwards  v.  Brown,  1  Tyrw.  196).  A  general  plea  that  the 
deed,  dus.,  was  obtained  by  the  pit.  by  fraud  and  misrepresentation  has  been 
holden  sufficient  $  for  fraud  usually  consists  of  a  multiplicity  of  circumstances, 
and  therei<M«  it  might  be  inconvenient  to  require  them  to  be  particularly  set 
ibrth  (0  Go.  110,  per  Lord  Ellenborough,  Hill  v.  Montague,  2  M.  dc  S.  878) ; 
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hot  it  is  not  clear  that  the  aothorittes  bear  out  that  position  to  its  fall  extent 
(per  Parke,  B.,  in  Connop  v.  Holmes,  1  C.  M.  &  R.  720 ;  and  see  Edwards 
T.  Brown,  1  Tjrw.  196).  '  The  general  plea  has  been  considered  safer,  as 
nfibrding  more  latitude  in  proof  (9  Co.  110;  Hill  v.  Montague,  52(29ra/  Took 
V.  Tuck,  4  Bing.  227 ;  9  B.  &  C.  444).  If,  however,  the  fraud  be  stated 
with  more  particularity  than  was  necessary,  the  deft,  will  fail  in  case  of 
▼ariance,  unless  an  amendment  be  allowed  (Took  v.  Tuck,  sttpra) :  it  must 
be  stated  according  to  the  facts.  As  to  this  defence  with  regard  to  bills  of 
exchange  see  ante^  Vol.  1.  594 — 598. 

On  discovery  of  the  fraud  the  deft,  ought  to  abafdon  the  contract  and 
avoid  claiming  any  partial  benefit  from  it,  and  in  his  plea  he  ought  to  make 
an  allegation  to  that  efl^t,  and  that  the  deft,  had  notice  thereof  (see  8  Ch. 
PI.  35,  n.  (o);  see  Filzroy  v.  Guilliam,  1  T.  R.  153;  10  B.  &  C.  684; 
Tregoning  v.  Attenborough,  7  Bing.  98,  per  Tindal,  C.  J, ;  Hargreaves  v. 
Hutchinson,  2  Ad.  &  B.  13).  The  election  on  the  part  of  the  defrauded 
party  to  rescind  the  contract  must  be  exercised  as  soon  as  the  fraud  is  dis- 
covered, and  if^  after  the  fraud  practised  on  him  came  to  his  knowledge,  he 
deals  with  the  subject-matter  of  the  contract^  he  cannot  repudiate  the  con- 
tract, although  he  subsequently  discovers  further  circumstances  connected 
with  the  same  fraud  (Campbell  v.  Fleming,  1  Ad.  &  B.  40 ;  Sel  way  v.  Fogg, 
5  M.  &  W.  66).  Where  the  defrauded  party  rescinds  the  express  contract 
entered  into  by  him  he  cannot  set  up  an  implied  one  and  sue  the  other  party 
(Selway  v.  Fogg,  5  M.  &  W.  83).  The  deft,  pleaded  fraud  to  an  action  of 
debt  on  a  bond :  it  appeared  that  C,  who  was  about  to  purchase  a  medical 
practice  consulted  H.,  who  thought  800/.  was  enough  for  it,  and  consented 
to  be  security  for  C.  to  that  amount :  A.,  the  vendor,  through  his  attorney, 
R.,  required  the  sum  of  425/.,  and  it  was  ultimately  agreed  that  C.  should 
give  bis  separate  bond  for  125/.,  and  that  H.  should  join  him  in  a  joint  and 
several  bond  for  300/.  (being  the  bond  in  suit) ;  of  the  existence  of  the  former 
bond  H.  was  ignorant  when  he  executed  the  latter.  C.  was  called  as  a  wit- 
ness, and  stated  that  it  was  agreed  between  himself  and  R.  that  the  bond 
for  125/.  should  be  concealed  from  H. ;  but  this  was  contradicted  by  R., 
and  the  judge  told  the  jury  that  it  was  not  sufficient  to  show  that  C.  had 
committed  a  fraud  on  H.,  but  that  they  must  be  satisfied  that  the  pit.,  or  bis 
agent,  was  a  party  to  it:  held  correct  (Spencer  v.  Handley,  10  Ad.  6c  E. 
414) ;  and  the  court  refused  to  disturb  the  verdict,  which  was  found  for  the 
ph. ;  the  existence  of  fraud  being  a  question  for  the  jury  (lb. ;  see  Pitcairn 
V.  Ogbourne,  2  Ves.  sen.  375;  Green  v.  Gosden,  4  Man,  6c  G.  420).  To 
an  action  of  debt  against  a  railway  company,  on  a  covenant  to  pay  5000/. 
as  a  compensation  for  damage  to  the  pit's  estate  by  a  railway  on  his  with- 
drawing his  opposition  to  a  bill  then  in  parliament  ror  its  formation ;  a  plea, 
that  the  agreement  was  made  secretly  without  the  knowledge  of  those 
through  whose  lands  the  line  was  to  pass,  or  of  the  legislature,  and  that  the 
ph.  was  a  peer  of  parliament,  was  held  bad,  for  not  distinctly 
^showing  that  the  parties  at  the  time  of  the  contract  meant  it  to  be  [  *62  ] 
concealed ;  and  that  the  agreement  was  not  bad  on  the  ground  of 
the  pit.  being  a  peer,  since  it  was  not  shown  that  the  money  was  promised 
as  a  consideration  for  his  vote  being  given  or  withheld,  and  he  had  a  right 
in  his  individual  character  to  bargain  for  an  injury  to  his  lands ;  but  that  if 
it  appeared  that  the  money  was  so  promised  the  action  must  have  ftiiled 
(Howden  y.  Simpson,  10  Ad.  dc  B.  793;  reversing  S.  C.  2  P.  6c  D.  717).^ 

A  deft,  in  an  action  for  goods  bargained  and  sold  at  a  specifie  price  will 
not  be  allowed  to  show,  eiUier  in  bar  of  the  action  or  in  mitigation  of  dam- 
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agesy  that  there  was  a  false  representation  of  the  quality  of  the  goods^  unless 
it  be  specially  pleaded  (Woodhouse  v.  Swift,  7  C.  dc  P.  SIO). 

In  such  a  plea,  or  in  replication  of  fraud,  it  is  not  necessary  to  state  the 
particulars  of  the  fraud  (9  Co.  110).  The  usual  replication  to  a  plea  of 
fraud  in  debt  on  a  specialty  is,  that  the  same  was  duly  obtained  (Com.  Dig. 
Pleader,  2  W.  10,  20). 

Oh  an  issue  joined  on  the  general  plea  of  fraud,  it  appeared  that  the  pit. 
had  employed  one  C.  to  let  the  house  in  question,  and  that  the  defl.,  being  in 
treaty  with  C,  asked  him  "  if  there  was  any  objection  to  the  house,"  and 
he  replied  that  there  fras  not;  the  deft,  after  signing  the  agreement  disco* 
vered  that  the  house  adjoined  a  brothel,  and  therefore  declined  to  fulfil  the 
contract ;  the  pit.  knew  of  the  existence  of  the  brothel,  but  C,  the  agent,  did 
not:  held.  Lord  Abinger,  C.  B.,  dissentiente,  that  it  was  not  sufficient  to 
support  the  plea  that  the  representations  turned  out  to  be  untrue,  but  that  for 
that  purpose  it  ought  to  have  been  proved  to  have  been  fraudulently  made ; 
that  as  the  representation  was  not  embodied  in  the  contract,  it  could  not  be 
affected  by  it,  unless  it  were  a  fraudulent  representation,  and  that  the  know- 
ledge of  the  pit.  of  the  existence  of  the  nuisance,  and  the  representation  of 
the  agent,  that  it  did  not  exist,  were  not  enough  to  constitute  fraud,  so  as  to 
support  plea  (Cornfoot  v.  Fowke,  6  M.  &  W.  358).  In  Wilson  v.  Fuller,  3 
Q.  B.  68,  in  error,  the  declaration  was  in  case  for  deceit,  for  firaudulently 
representing  to  the  pit.  that  certain  premises,  of  which  the  deft,  was  lessee 
for  a  term  of  years,  were  let  at  lOQL  a  year,  clear  of  taxes,  &c.^  and  con* 
coaling  from  the  pit.  that  the  rent  was  subject  to  a  deduction  of  162.  a  year, 
whereby  the  pit.  was  induced  to  take  an  assignment  of  the  premises,  and  to 
pay  a  larger  sum  than  he  otherwise  would  have  paid :  the  special  verdict 
found  that  the  deft,  knew  of  the  above  deductions ;  that  she  desired  W.,  her 
attorney,  to  instruct  pit.,  an  auctioneer,  to  prepare  particulars  for  sale  of  the 
premises,  and  referred  W*  for  information  to  a  person  having  a  lien  on  the 
premises,  who  told  W.  that  the  rent  was  lOOl,  a  year ;  that  W.,  without 
asking  any  questions  about  the  rates,  &c.,  assumed,  as  was  the  custom, 
that  the  tenant  paid  them,  and  that  the  defl.  did  not  further  interfere ;  that 
W.,  not  knowing  of  this  deduction,  instructed  pit.  that  the  premises  were  let 
at  1002.  a  year,  but  never  described  them  to  him  as  clear  of  taxes,  dec.,  or 
authorized  him  to  do  so,  which,  in  the  particulars  of  sale  he  however  did ; 
and  that  W.  saw  the  particulars,  but  did  not  correct  it,  thinking  it  to  be 
true,  and  that  W.  thought  it  plt.'s  duty  to  inquire  into  the  outgoings  when 
he  was  employed  to  make  the  particulars ;  and  that  the  premises  were  put 
up  to  auction,  bought,  and  the  pit.  then  took  them  himself,  and  they  were 
assigned  to  him  |  that  neither  W.  nor  pit.  knew  of  the  agreement  for  the 
above  deduction  until  after  the  assignment  and  payment  of  the  purchase- 
money,  and  that  they  then  believed  the  premises  to  be  let  free  of  taxes,  dec. : 
held,  on  this  finding,  that  it  did  not  appear  that  the  deft,  had  been 
[  *63  ]  *guilty  of  any  actual  fraudulent  represeiUation  or  concealment,  or 
had  authorize  any ;  that  if  W.,  as  her  agent,  had  been  guilty  of 
any  fraudulent  representation  or  concealment,  she  would  herself  have  been 
liable;  but  no  such  misfeasance  by  W.  appeared  by  the  verdict,  and  there* 
fore  that  the  defL  was  entitled  to  judgment.  In  this  case  the  court  below 
held,  that  as  the  pit.  bought  the  bouse  on  the  fiiith  of  the  statement  that  it 
was  let  at  1002,  a  jeBLtf  free  of  taxes,  which  the  deft,  knew  to  be  untrue,  an 
action  on  the  case  for  the  deceit  lay,  though  the  deft,  bad  not  instructed  the 
agent  to  make  the.  statement  (see  3  Q.  B.  58).  But,  though  the  venlict  was 
reversed  for  the  reasons  above  stated,  it  was  nevertheless  held,  that  if  the 
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Mt's  agent  had  been  guilty  of  a  fraudulent  mis-statement  the  deft,  would 
have  been  liable  lor  it  (lb.  66). 

A  collateral  statement  made  at  the  time  of  entering  into  a  contract,  but 
not  embodied  in  it,  must,  in  order  to  invalidate  the  contract  on  the  ground 
of  its  being  a  fraudulent  statement,  be  shown  not  only  to  have  been  false, 
but  to  have  been  known  to  have  been  so  by  the  party  making  it,  and  that 
the  other  party  was  thereby  induced  to  enter  into  the  contract  (Moens  v. 
Heyworth,  10  M.  &  W;  147 ;  per  Parke  and  Alderson,  BB. ;  Lord  Abinger, 
G.  B.,  dissen.)  A  cargo  of  cofiee  was  sold  by  a  broker  for  H.  P.  and  Co., 
of  L.,  and  the  words  '<  invoiced  to  the  sellers  as  of  the  first  shipping  quality" 
were  in  the  bought  and  sold  notes ;  at  the  same  time  the  invoice  was  shown 
to  the  buyers,  which  stated  the  cargo  to  be  shipped  to  H.  B.  and  Co.,  con- 
^gned  to  H«  P.  and  Co.  for  sale  on  account  and  risk  of  whom  it  may  con- 
cern, 8150  bags,  ^  first  shipping  quality."  H.  B.  and  Co.  were  a  branch 
house  at  Rio  de  Janeiro,  composed  of  the  same  partners  as  H.  P.  and 
Co..  Held,  in  case  against  H.  P.  and  Co.  for  deceit,  that  it  was  a  pro- 
per  question  for  the  jury,  whether  the  invoice  imputed  that  the  coffee 
was  invoiced  to  the  defts.  by  distinct  parties  as  the  sellers  thereof 
(lb.),  Quarey  whether  the  action  ought  not  to  have  been  brought  on 
the  contract  instead  of  in  tort  (lb.).  The  pits,  advanced  2600/.  to  E., 
upon  the  security  of  an  indenture  of  mortgage,  executed  by  C,  and  a 
promissory  note  for  2600/.,  in  which  deft,  joined  as  security.  At  the 
time  of  tfaie  advance  C.  owed  the  pits.  600/.,  which  was  deducted  from  the 
2600/.,  but  the  recital  of  the  mortgage  deed,  which  was  read  by  the  plt.'8 
agpnt  in  the  presence  of  the  deft.,  stated  untruly  that  the  600/.  had  been 
paid :  held,  a  fraud  in  law,  which  released  the  deft,  from  his  liability  on  the 
promissory  note  (Stone  v.  Compton,  5  Bing.  N.  C.  142). 

Us  I^ects  in  general,']  All  contracts,  specialties,  and  transactions  tainted 
with  fraud,  are  void,  though  the  fraud  does  not  appear  on  the  face  of  thexn 
(Petrie  V.  Hannay,  3  T.  R.  416;  2  Star.  Ev.  586;  Ch.  Contr.  81,  222). 
But,  in  the  case  of  records  obtained  by  fraud  or  collusion,  third  persons  only 
can  set  up  the  defence,  and  not  the  parties  to  the  record,  whose  only  relief 
is  in  equity,  except  in  the  case  of  a  judgment  obtained  on  a  cognovit^  or 
warrant  of  attorney  (2  Marsh.  392,  397 ;  Taunt.  97,  S,  C. ;  1  Aust.  8 ;  3 
V.  &  B.  42 ;  Doug.  196 ;  Cowp.  727  ;  1  H.  Bl.  75). 

The  fraud  of  an  authorized  agent  equally  avoids  the  contract  made  by 
him  for  his  principal  (Fitzherbert  v.  Mather,  1  T.  R.  12 ;  Doe  v.  Martin,  4 
ib.  39;  Richardsod  v.  Mellish,  3  Bing.  243;  Everete  v.  Desborough,  5 
Bing.  503;  and  cases  cited  in  Cornfoot  v.  Fowke,  6  M.  &  W.  358;  Pilman 
V.  Hood,  6  Bing.  N.  C.  97 ;  Hill  v.  Gray,  1  Stark.  434 ;  see  Fox  v.  Mack- 
eth,  2  Bro.  C.  C.  420 ;  Fuller  v.  Wilson,  3  Q.  B.  53).  A  sheriff's  officer 
is  the  agent  of  the  sheriff,  and  therefore  the  fraud  of  the  officer  in  obtaining 
an  indemnity  *bond,  is  the  fraud  of  the  sheriff,  and  may  be  pleaded 
to  an  action  brought  by  the  sheriff  on  the  bond  (Raphael  v.  Good-  [*64] 
man,  3  M.  &  P.  547).  And  a  misrepresentation  is  equally  fraudu- 
lent though  made  by  a  third  person,  not  being  the  agent  of  the  vendor,  if 
made  within  the  knowledge  of  the  latter,  who  takes  advantage  of  such  mis- 
representation (Pilmore  v.  Hood,  5  Bing.  N.  C.  97 ;  6  Sco.  827 ;  Levy  v. 
Landridge,  2  M.  &  W.  519) ;  so  if  by  any  means  any  material  part  of  the 
transaction  is  misrepresented  within  the  assent  or  knowledge  of  the  person 
.seeking  to  enforce  the  security  (Stone  v.  Compton,  5  Bing.  N.  C.  157). 

Where  A.  agreed  to  underlet  his  house  to  B.,  the  latter  paying  for  the 
fiimiture  of  an  appraisement,  it  was  decided  that  B.  was  excused  from  the 
performance  of  the  agreement,  because  A.,  at  the  time  be  granted  the  house, 
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vm^  ki  ariear  for  rent  to  his  landlord  (8  B.  dc  P.  172).  Where  a  sale  is 
fraudulently  procured  by  the  vendee,  he  may  be  sued  by  the  vendor,  before 
the  expiration  of  the  credit  agreed  on  to  be  given  (1  Bsp.  430 ;  2  ib.  523). 
As  to  frauds  in  cases  of  sale,  dec.,  post  '^  Goods  Sold."  The  obtaining 
gpods  under  false  pretences,  under  colour  of  purchasing  them,  or  otherwise, 
does  not  change  the  property  (7  Taunt.  59;  6  Mod.  114).  No  part  of  a 
fraudulent  transaction  can  be  supported,  except  where  a  consideration  has 
been  given,  in  consequence  of  which,  the  parties  cannot  be  placed  in  the 
same  situation ;  and,  in  ordinary  cases  of  fraud,  in  equity,  the  whole  trans* 
action  is  undone,  and  the  parties  replaced  in  their  former  situation  (Dan- 
berry  v.  Cockburn,  1  Merv.  643).  The  defence  of  fraud  cannot,  in  general, 
be  se£  up  by  a  party  privy  to  it ;  for  no  person  can  allege  his  own  fraud  to 
invalidate  his  own  deed  (Cro.  J.  270 ;  Roberts  v.  Roberts,  2  B.  dc  A.  367 ; 
1  BL  R.  363).  And  it  is  not  permitted  to  a  vendor,  or  other  person,  to  de- 
feat, even  collaterally,  his  own  sale  or  act,  on  the  ground  that  it  operated  as 
a  fraud  on  his  creditors,  or  the  like  (Deady  v.  Harrison,  1  Stark.  60 ;  Ro- 
binson V.  M'Donell,  2  B.  &  A.  134;  Hawes  v.  Leader,  Cro.  J.  270;  3  V. 
dc  B.  42).  But  where  the  contract  has  for  its  object  and  consideration,  a 
fraud  on  a  third  party,  and  both  the  parties  to  the  agreement  are  guilty  of 
tlie  fraudulent  intention,  it  seems  not  to  be  permitted  by  either  of  them,  to 
found  a  claim  upon  such  contract  in  a  court  of  law,  (see  Jones  v.  Yates,  9 
B.  &  C.  536 ;  Ch.  Contr.  3rd  ed.  681).  Sed  quare^  if  the  court  will  not 
allow,  in  some  cases,  a  defence  of  fraud,  on  third  persons,  to  be  set  up  by  a 
party  privy  to  it. 

Evidence  of.]  In  an  action  on  a  warranty  the  plea  of  not  guilty  puts  in 
issue  the  warranty  and  unsoundness  but  not  the  sale  (Spencer  v.  Dawson, 
1  Moo.  &  R.  552).  In  an  action  for  a  false  and  frauaulent  representation 
on  the  sale  of  a  lease  and  good  will  as  to  the  amount  of  business  done  there, 
not  guilty  puts  in  issue  the  sale  as  well  as  false  statement  (Mummery  t. 
Paul,  1  C.  B.  316).  Where  goods  were  sold  upon  a  representation  that  the 
bulk  corresponded  with  the  sample,  but  no  warranty  was  taken  by  the  pur- 
chaser, and  the  bulk  turned  out  to  be  of  inferior  quality  and  to  have  been 
falsely  packed  though  not  by  the  seller :  held,  that  an  action  for  a  false  and 
fraudulent  representation  was  not  maintainable  without  showing  that  such 
representation  was  false  to  the  knowledge  bf  the  seller,  and  that  he  acted 
fraudulently  against  good  faith  in  making  it  (Ormond  v.  Huth,  14  M.  dsW. 
651).  In  an  action  for  the  false  and  fraudulent  representation  of  the  cha- 
racter or  solvency  of  another,  the  fraud  as  well  as  falsehood  must  be  proved 
(Collins  V.  Evans,  5  Q.  B.  627).  Therefore,  where  the  representation  was 
made  bond  fide  under  a  belief  of  its  truth,  the  pit.  cannot  recover  (Shrews- 
bury V.  Blount,  *2  Man.  &  G.  475) ;  and  proof  of  representations 
[*65]  made  to  the  deft,  of  the  truth  of  the  alleged  mis-statements,  whereby 
he  was  himself  misled,  will  be  evidence  of  6091a  JUies  (lb.).  No 
action  lies  to  charge  a  person,  by  reason  of  any  representation  or  assurance 
made  or  given  relating  to  the  character,  conduct,  ability,  trade,  or  dealings 
of  any  other  person,  to  the  intent  that  such  other  may  obtain  money,  credit, 
or  goods  thereupon,  unless  such  representation,  &c.,  be  made  in  writing, 
signed  by  the  party  to  be  charged  therewith  (9  Geo.  IV.  c.  14,  s.  6).  And 
this  defence  may  be  made  under  the  general  issue,  although  it  is  more  fre- 
quently pleaded  (Turnley  v.  Macgregor,  6  Man.  dc  G.  46 ;  see  Swan  v. 
Phillips,  8  A.  &  E.  457;  Lyde  v.  Barnard,  1  M.  dc  W.  101);  in  which 
case  thQ  court  differed  in  opinion  on  the  point  whether  a  representation  that 
the  life  estate  of  A.  B.  was  charged  with  only  three  annuities  was  a  repre- 
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sentation  relating  to  the  credit  of  A.  B.  witbia  the  act.  The  pit.  will  not 
diSK;harge  himself  from  the  necessity  of  proving  a  written  representation  by 
suing  in  assumpsit  for  money  had  and  received  (Haslock  v.  Ferguson,  7  A. 
&  B.  86 ;  Swan  v.  Phillips,  supra).  Where  the  defl.  stated  that  the  pit. 
might  safely  trust  A.  B.,  because  the  deft,  had  the  title  deeds  of  an  estate  of 
A.  B.,  and  this  was  held  to  be  representation  within  the  statute.  A  repre- 
sentation made  respecting  the  credit  of  a  firm  of  which  the  defl.  is  a  partner 
is  within  the  act,  such  firm  being  another  person  within  the  statute  (Devaux 
?.  Steinkeller,  6  Bing.  N.  C.  84). 

Where  a  vendor  of  a  public-house  falsely  represented  the  amount  of  bum- 
ness  done  in  it,  by  w^hich  pit.  was  induced  to  buy  the  lease:  held,  that  an 
action  lay,  although  the  false  statement  was  not  contained  in  the  conveyance 
or  memorandum  of  the  bargain  (Dobell  v.  Stevens,  3  B.  &  C.  628).  So, 
where  the  vendor  made  the  statement  to  another,  who  (with  defl.'8  know- 
ledge) communicated  it  to  the  pit.  (Pilmore  v.  Hood,  3  Bing.  N.  C.  97). 
Where  the  sheriff,  upon  the  representation  of  the  pit.  in  a  suit,  seized  goods 
under  a^.^.as  belonging  to  the  defl.,  and  damages  having  been  recovered 
against  the  sheriff  by  a  third  person  claiming  the  goods:  held,  that  case  lay 
at  the  snit  of  the  sheriff  for  the  false  representation,  and  a  declaration  stating 
such  a  case  without  any  averment  of  fraud  in  the  representation  or  know- 
ledge of  its  falsehood  was  held  good  in  arrest  of  judgment  (Humfrey  ▼. 
Pratt,  5  Bli.  N.  S.  154;  2  Dow.  &  C.  288).  In  Evans  v.  Collins,  the 
sheriff  declared  in  case,  for  that  the  defts.  being  attorneys  of  P.,  who  has 
sued  out  a  ca.  sa,  against  J.  W.,  and  the  deA.  having  in  custody  under 
another  ca.  so,  another  J.  W.,  was  entitled  to  his  discharge,  the  de(te.  well 
knowing  the  premises  falsely  represented  to  the  sheriff  that  th?  last-men- 
tioned J.  W.  was  the  J.  W.  against  whom  P.'s  writ  had  issued*  whereby  the 
defts.  caused  the  sheriff  to  detain  the  J.  W.  who  was  in  his  custody,  for 
which  he  sued  the  sheriff,  who  paid  money  by  way  of  compromise.  On  the 
plea  of  not  guilty  evidence  was  given  for  the  sheriff,  for  his  officer  delivered 
a  note  to  the  defts.  managing  clerk  in  P.'s  action,  describing  the  J.  W.  who 
H^as  in  custody,  and  inquired  if  that  was  the  J.  W.  whom  he  had  sued  on 
behalf  of  P.,  and  that  the  clerk  took  the  letter  into  the  office  where  the  defls. 
were,  and  afterwards  returned  and  told  the  officer  that  that  was  the  J.  W., 
neither  the  defls.  nor  the  clerk  at  that  time  knowing  the  contrary:  held  by 
the  Court  of  Queen's  Bench  that  on  this  evidence  the  jury  were  warranted 
in  finding  for  the  sheriff,  an  action  being  maintainable  for  the  misrepresenta- 
tion, and  the  defls.  being  liable  under  the  circumstances  for  the  mis-state- 
ment of  their  clerk;  also,  that  the  action  lay  though  the  detainer  was  made, 
and  the  money  for  compromise  paid  by  the  sheriff's  officer  and  not  by  him- 
self. But,  *held  by  the  Court  of  Exchequer  Chamber  that  a  plea 
alleging  that  dells,  had  good  and  probable  reason  to  believe,  and  did  [*66] 
with  good  faith  believe,  the  representation  to  be  true,  was  an  answer 
to  the  action.  The  Court  of  Queen's  Bench  having  given  judgment  for  pits. 
non  obstante  veredicto  on  this  plea,  judgment  was  reversed  (5  Q.  B.  804). 
In  case  against  husband  and  wife  for  falsely  representing  to  the  ph.,  a  bro- 
ker employed  by  them  to  distrain  upon  certain  premises  in  which  the  wife 
had  an  interest,  that  the  latter  was  entitled  to  distrain  for  rent  in  arrear, 
whereby  the  pit.  who  made  the  distress  was  put  to  costs  in  a  replevin  suit ; 
it  appeared  that  a  distress  warrant  was  signed  by  the  wife  and  handed  to 
the  pit.  in  the  presence  of  the  husband,  that  no  representation  whatever  was 
made  by  the  defls.,  or  either  of  them,  when  the  warrant  was  so  handed  over, 
but  that  in  fact  the  wife  had  no  right  to  sign  a  warrant,  the  legal  estate  in 
the  premises  being  in  the  trustees  under  her  marriage  settlement :  held,  that 
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it  was  properly  left  to  the  jury  to  say  whether  there  was  any  false  or  fraudu- 
lent representations  in  the  omission  to  state  that  the  property  was  in  settle- 
ment when  the  pit.  was  employed  to  distrain,  and  tlie  jury  having  found 
there  was  not,  that  the  pit.  was  not  entitled  to  recover  on  not  guilty,  it  being 
essential  to  the  maintenance  of  the  action  that  the  falsehood  of  the  repre- 
sentation should  be  known  to  the  party  making  it  (Rawlings  v.  Bell,  1  C. 
B.  951),  If  A.  knowingly  utter  a  falsehood  to  B.  with  intent  to  defraud  B., 
and  with  a  view  to  his  own  profit,  and  B.  giving  credit  to  the  falsehood  is 
injured  thereby,  he  may  maintain  an  action  against  A.  for  false  representa- 
tion ;  where,  therefore,  the  declaration  alleged  that  B.  had  sent  to  A.  certain 
handkerchiefs,  printed  by  B.  with  a  certain  pattern,  and  that  he  was  about 
to  print  others  of  the  same  pattern  for  profit,  and  that  A.,  in  order  to  de- 
fraud B.  and  to  induce  him  to  desist  from  priuting  the  same,  and  to  deprive 
him  o[  the  profits,  and  to  acquire  the  same  ibr  his  own  use,  falsely  repre- 
sented to  B.  that  the  pattern  was  a  registered  pattern,  and  that  the  parties 
intended  to  proceed  against  B.  for  printing  the  design,  all  which  was  untrue 
to  the  knowledge  of  A.,  in  consequence  of  which  B.  was  induced  to  take  a 
journey  for  the  purpose. of  inquiring  into  the  matter,  and  was  mean  while 
prevented  from  printing  or  selling  other  goods  of  the  same  pattern :  held,  on 
general  demurrer  that  the  declaration  discluiied  a  good  cause  of  action,  and 
that  the  special  damage  naturally  flowed  from  the  wrongful  act  of  the  deft. 
(Barley  v.  Walford,  24  Law  J.,  N.  S.,  ^69,  Q.  B). 

The  fraud  may  be  proved  by  parol  evidence,  or  any  circumstances,  how- 
ever contrary  to  the  apparent  facts  or  statements  in  the  written  instrument 
(B.  N.  P.  172  ;  Doe  d.  Roberts  v.  Roberts,  2  B.  &  A.  370 ;  Paton  v.  Pop- 
ham,  9  East,  421).  This  rule  does  not  contravene  the  general  one  as  to 
the  admissibility  of  parol  testimony  against  written,  as  the  effect  and  result 
of  such  evidence  is,  that  the  instrument  never  had  any  operation ;  and,  on 
grounds  of  policy  and  necessity,  this  rule  ma}**  be  supported  (3  B.  &  C. 
623).  The  mode  of  proving  fraud  must  depend  on  the  facts  of  each  par- 
ticular case.  As  to  what  amounts  to  fraud,  see  Ch.  Cont.  222  to  227, 113, 
137 ;  3  Ch.  Com.  Law,  155,  &c. 

The  fraud  necessary  to  maintain  a  general  plea  of  fraud  and  covin  must 
be  some  concealment  or  deception  practised  by  the  pit.  with  respect  to  the 
very  transaction  in  question.  It  is  not  sufficient  to  show  usury  or  other 
causes  of  illegality  (Green  v.  Gosden,  3  Man.  &  G.  446).  A  false  state- 
ment to  the  defl.  of  the  state  of  accounts  between  pit.  and  his  debtor  will 
prove  fraud  in  an  action  against  the  surety  of  the  debtor  (Stone  v.  Comp- 
Ion,  3  B.  N.  C.  142).  Where  the  owner  sued  defl.  for  not  taking  a  house 
^according  to  his  agreement,  held,  that  proof  that  plt.'s  agent  denied 
[*67]  the  existence  of  a  nuisance,  being  ignorant  of  it,  but  of  which  the 
def\.  knew,  did  hot  suppoit  the  plea  of  fraud;  for  though  this  was  a 
mis-statement,  it  was  no  fraud  ^rnfoot  v.  Fowke,  6  M.  &  W.  358).  Lord 
Ahiflger,  C.  B.,  dissetUiente.  The  plea  means  moral  fraud,  and  not  merely 
a  false  statement  made  in  ignorance  (Moens  v.  Heyworth,  10  M.  &  M.  147). 
When  the  deft,  erroneously  supposed  that  a  picture  had  been  in  the  posses- 
sion of  Sir  F.  A.,  and  purchased  it  from  the  agent  of  the  pit.,  who  was 
aware  of  the  defL's  error  but  did  not  undeceive  him,  it  was  held  that  he 
could  not  recover  the  sum  for  which  the  picture  was  sold,  the  price  being 
properly  ^iihanced  by  the  error  (Hill  v.  Gray,  1  Stark.  434).  So,  when 
goods  are  falsely  described  as  ''  the  property  of  a  gentleman  deceased,"  or 
«« to  be  sold  by  executors,"  for  such  property  is  likely  to  be  sold  without  re- 
serve (Barwell  v.  Christie,  Cowp.  395).  So,  where,  at  a  sale  by  auction, 
the  ^wner  of  ibe  goods  employs  puffers  to  bid  for  him  of  which  the  buyer 
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has  no  nolice  it  is  n  fraud,  and  the  seller  cannot  recover  the  price  (Crowder 
V.  Austin,  3  Bing.  868 ;  Wheeler  v.  Collier,  M.  &  M.  128) ;  but  it  must  be 
specially  pleaded  (Iceley  v.  Grew,  6  C.  &  P.  671),  In  an  action  on  an 
agreement  in  which  fraud  is  pleaded,  the  plea  is  not '  supported  unless  some 
wilful  misrepresentation  should  have  been  made  (Stevens  v.  Webb,  7  C.  & 
P.  60). 

Where  a  horse  was  sold  under  a  warrant  of  soundness,  but  with  a  mis- 
representation as  to  the  place  from  which  he  was  brought,  if  the  horse 
answered  the  warranty  at  the  time  of  the  sale  the  misrepresentation  as  to  the 
place  from  which  he  came  would  not  invalidate  the  contract  (Geddes  v. 
Pennington,  5  Dow.  164). 

Fraud  consists  in  the  mis-representation  or  the  concealment  of  a  material 
fact.  There  can  be  no  fraud  if  the  bargain  be  merely  a  fair  contest  or  trial 
of  judgment  (1  Ch.  Contr.  682),  A  misrepresentation  of  the  legal  effect  of 
an  agreement  does  not  constitute  a  fraud  (Licwis  v.  Jones,  4  B.  &  C.  506). 
Fraud  occurs  where  one  person  substantially  mis-represents  or  conceals  a 
material  fact  peculiarly  within  his  own  knowledge,  in  consequence  of  which 
a  delusion  exists,  or  uses  a  device  naturally  calculated  to  lull  the  suspicions 
of  a  careful  man  and  induce  him  to  forgo  inquiring  into  a  matter  upon  which 
the  other  party  has  information,  although  such  information  be  not  exclu- 
sively within  his  reach ;  (2  Bla.  Com.  451  ;  3  ib.  166;  Dobell  v.  Stevens, 
3  B.  &  C.  623) ;  but  if  the  party  to  whom  the  false  statement  was  made 
knew  the  real  state  of  the  facts,  there  is  no  fraud  (Cowen  v.  Simpson,  1 
Esp.  290).  An  intention  to  defraud,  not  carried  into  effect,  will  not  vitiate 
a  contract  (Hemingway  v.  Hamilton,  4  M.  &  W.  115)^  nor  an  erroneous 
statement  of  an  account  founded  on  an  un-business-like  mode  of  calculation, 
though  mode  knowingly,  is  not  necessarily  fraudulent  (Wilson  v.  Butler,  4 
Bing.  N.  C.  748).  A  representation,  though  false,  will  not  vitiate  the  con- 
tract unless  it  bo  fraudulent  also,  and  form  part  of  the  contract,  particularly 
in  written  instruments  (see  Flynn  v.  Tobin,  M.  &  M.  367 ;  Exerly  v.  Gar- 
rett, 9  B.  &  C.  928 ;  Cornfoot  v.  Fowke,  6  M.  &  W.  358).  But  the  misrie. 
presentation  of  a  fact  known  by  the  party  making  the  statement  to  hk  untrue 
amounts  to  a  fraud  in  law,  if  the  representation  be  naturally  calculated,  or 
be  expressly  intended  to  induce  a  person  to  act  thereon  so  that  he  may  be 
prejudiced  (Polhill  v.  Walter,  3  B.  &  A.  114;  Freeman  v.  Baker,  5  B.  & 
Ad.  797  ;  Heily  v.  Locke,  8  C.  &  P.  527  ;  Wilson  v.  Butler,  supra)  ;  and 
fraud  may  be  passive,  thus,  where  the  party  stands  by  and  allows  the  other 
to  contract,  under  a  delusion,  which  he  might  have  removed  (Hill  v.  Gray, 
supra),  *But  the  omission  to  communicate  a  fact  may  not  amount 
to  fraud  where  the  party  acted  bona  fide  and  without  actual  fraud  [*68] 
(Cornfoot  v.  Fowke,  supra). 

In  case,  false  representations  on  the  sale  of  a  ship,  whereby  she  was 
classed  lower  in  Lloyd's  books  than  she  would  have  been  if  she  had  been 
built  of  the  materials  described :  held,  that  although  the  sale  took  place 
under  a  written  contract,  setting  forth  the  build  and  dimensions  of  the  ves- 
sel (but  omitting  all  mention  of  the  materials),  the  pit.  was  at  liberty  to 
prove  verbal  statements  and  declarations  made  by  the  def>.  touching  the 
ship,  pending  the  negotiations  for  the  purchase,  and  before  the  written  con- 
tract was  entered  into,  amounting  to  a  warranty  that  her  frame  was  of  a 
particular  description  of  timber  (Wright  v.  Cookes,  2  Sco.  N.  R.  686). 
Such  representations  having  been  made  by  an  agent  without  any  express 
authority  from  the  del. :  held,  that  the  judge  was  warranted  in  leaving  it 
to  the  jury,  to  infer  from  the  subsequent  conduct  of  the  def\.  e,  g.,  from  ms 
not  having  repudiated  the  warranty  when  apprized  of  it,  that  he  was  privy 
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to,  and  impliedly  assented  to  the  representations  of  the  agent  (lb.).  An 
action  of  deceit  does  not  lie  against  a  person  for  making  an  untrue  repre- 
sentation  to  another,  on  the  faith  of  which  the  hearer  acts,  if  the  party 
making  such  representation  did  not  know  it  to  be  untrue  (Freeman  v.  Baker, 

5  B.  &  Ad.  707).  The  owner  of  a  ship  advertised  her  for  sale  describing 
her,  and  stating  her  to  be  copper  fastened,  ailer  which  was  a  notice  that  the 
hull,  masts,  yards,  and  rigging  were  to  be  taken  with  all  their  faults.  Under 
this  was  printed  the  inventory,  which  was  [bllowed  by  a  list  of  the  ship's 
stores  and  tackle,  and  stating  that  the  vessel  and  her  stores  were  to  be  takisn 
with  all  her  faults,  and  without  allowance  for  weight,  length,  quality,  quan- 
tity, or  any  defect  whatever.  The  owner  executed  a  written  contract  of 
sale,  not  stating  the  vessel  to  be  copper  fastened,  but  containing  this  clause, 
*'  On  payment  of  the  purchase-money  the  said  brig,  with  what  belongs  to 
her,  shall  be  delivered  according  to  the  inventory  which  bath  been  exhibited, 
but  the  said  inventory  should  be  made  good  as  to  quantity  only,  and  the  said 
brig,  together  with  her  stores,  shall  be  taken  with  all  faults,  in  the  condition 
they  lie  in,  without  any  allowance  for  weight,  length,  quantity,  or  any  defect 
whatsoever."  Held  (assuming  that  the  advertisements  could  by  words  of 
reference  be  incorporated  with  the  contract  of  sale),  that  the  word  inventory 
in  the  contract  referred  only  to  the  list  of  stores,  d^c,  and  not  to  the  prior 
part  of  the  advertisement,  and  that,  therefore,  on  the  two  documents  taken 
together,  no  warranty  appeared  that  the  ship  was  copper-fastened  (Freeman 
V.  Baker,  supra). 

In  the  case  of  insurances,  the  party  insuring  is  bound  to  communicate  to 
the  insurer  or  underwriter  all  material  facts  within  his  knowledge,  on  the 
subject  of  the  insurance  (Carter  v.  Boehm,  8  Burr.  1905 ;  Lynch  v.  Ham- 
ilton, 8  Taunt.  87).  But  he  is  not  bound  to  give  the  opinion  or  conclusion 
founded  upon  these  facts  (Ball  v.  Bell,  2  Camp.  475 ;  Burrell  v.  Bederly, 
Holt,  288) ;  nor  to  communicate  such  facts  as  lie  within  the  knowledge  of 
the  insurer  (Elton  v.  Larkins,  5  C.  &  P.  01);  nor  is  the  policy  on  the  life 
of  one  who  at  the  time  of  the  insurance  was  in  good  health  vitiated  by  the 
non-communication  by  such  person,  of  the  fact  of  his  having  been  a  few 
years  before  afflicted  with  a  disease  tending  to  shorten  life,  if  it  appear  that 
the  disorder  was  of  such  a  character  as  to  prevent  the  party  from  being 
conscious  of  what  had  happened  to  him  while  sufiering  under  it  (Swete  v. 
Fairlie,  6  C.  d&  P.  1).  Where  a  wife  was  sent  to  an  insurance  office  by  her 
husband  to  efiect  a  policy  on  her  life,  not  as  his  agent  but  merely  to  answer 
particular  ^questions  put  to  her,  which  she  did ;  the-  concealment  of 
[*69]  a  fact  which  was  not  known  to  her  husband  is  not  a  concealment  by 
him  so  as  to  avoid  the  policy  (Huckman  v.  Fernie,  3  M.  &  W.  505); 
whether  or  not  any  particular  fact  is  material,  is  a  question  for  the  jury 
Lindenau  v.  Desborough,  8  B.  d(  C.  586 ;  Westbury  v.  Aberdeen,  2  M.  & 
W.  267) ;  and  if  it  be  so,  and  was  not  communicated,  no  claim  can  be  made 
on  the  part  of  the  assured,  although  it  do  not  appear  that  he  was  aware  of 
the  materiality  of  the  fact  (Lindenau  v.  Desborough,  supra;  Maynard  v. 
Rhode,  3  M.  &  R.  45 ;  5  D.  &  R.  266 ;  Everete  v.  Desborough,  5  Bing. 
508;  Swete  v.  Fairlie,  supra;  Morrison  v.  Muspratt,  4  Bing.  60);  or  con- 
cealed it  through  any  intention  to  defraud  the  insurer  (Ekon  v.  Larkins, 
supra;  see  further,  ^^  Insdbancb"). 

An  alteration  of  a  written  contract  in  a  material  part,  and  without  consent 
by  an  interested  person  will  avoid  it  in  tato^  even  as  to  the  original  terms 
(Com.  Dig.  Fait ;  Master  v.  Miller,  4  T.  R.  829 ;  see  Henfree  v.  Bromley, 

6  East,  808).    As  to  fraud  on  third  persons  see  Ch.  Contr.  685,  8rd  ed. 
An  agreement  in  consideration  of  the  sale  or  relinquishment  of  an  office, 
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although  it  may  not  fall  within  the  enactments  of  the  statutes  on  the  subject, 
is  Yoid  on  the  ground  of  fraud  if  it  be  made  without  the  knowledge  or  sanc- 
tion of  the  officer  or  establishment  having  the  right  of  appointment  to  such 
office  (Parsons  v.  Thompson,  1  H.  Bl.  822,  827 ;  Harrington  v.  Du  Chatle, 
1  Bro.  C.  C.  124 ;  Blackford  v.  Preston,  8  T.  R.  89).  And  where  A.  hefd 
an  office  for  life  in  the  gift  of  B.  agreed  with  C.  to  resign,  and  to  procure 
the  appointment  for  him,  and  C.  in  consideration  thereof  agreed  that  A. 
should  have  a  moiety  of  the  profits,  and  A.  having  resigned,  procured  the 
appointment  of  C. :  it  was  held,  that  such  agreement  not  having  been  com- 
municated to  B.,  was  a  fraud  on  him  (Wilds  v.  Martin,  4  B.  &  C.  810 ;  6 
D.  &  R.  384). 

The  putting  down  the  name  of  an  old  artist  in  the  catalogue  as  the  painter 
of  a  particular  picture  is  not  such  a  warranty  as  will  subject  the  seller  to  an 
action  (Findwine  v.  Slade,  2  Esp.  572 ;  see  Power  v.  Barham,  6  Nev.  Ad 
M.  62 ;  4  Ad.  &  E.  478).  But  if  the  agent  of  the  vendor  of  a  picture, 
knowing  that  the  vendee  labours  under  a  delusion  with  respect  to  the  picture, 
which  materially  influences  his  judgment,  permits  him  to  make  the  purchase 
without  removing  that  delusion,  the  sale  is  void  (Hill  v.  Gray,  1  Stark.  484). 
A.  sold  to  B.,  for  95^.,  two  pictures,  representing  them  as  a  couple  of  Pous- 
sin's,  they  were  in  fact  not  originals  but  very  excellent  copies,  B.  did  not 
oflfer  to  return  them :  held,  that  if  the  jury  thought  that  B.  believed  from  the 
representation  of  A.  that  they  were  originals  he  was  not  bound  to  pay  the 
prk»  agreed  upon,  but  that  as  he  kept  them,  he  was  liable  to  pay  whatever 
sum  the  jury  might  consider  to  be  the  value  (Lomi  v.  Tucker,  4  C.  &  P. 
16).  Upon  the  sale  of  pictures  a  bill  of  parcels  of  four  pictures,  views  in 
Venice,  Canaletti,  160/.,  is  evidence  from  which  a  jury  are  at  liberty  to  infer 
a  warranty  that  the  pictures  were  the  productions  of  that  artist  (Power  v. 
Barham,  6  Nev.  6&  M.  62 ;  4  Ad.  &  E.  474).  The  mere  description  of  a 
picture  as  being  the  work  of  a  particular  master  in  an  invoice  is  not  a  war- 
ranty that  the  picture  was  painted  by  that  master  (lb.).  If,  in  an  action  on 
a  warranty  of  pictures,  it  appears  that  before  ihe  sale  the  vendor  stated  to 
the  vendee  that  they  were  the  works  of  a  particular  roaster,  it  would*  be  for 
the  jury  to  consider  whether  the  vendor  made  his  representation  as  a  part 
of  the  contract  of  sale,  or  whether  the  deft,  made  the  representation  as  mat- 
ter of  opinion  only.  If  in  such  an  action  the  deft,  plead  non  assumpsit  only, 
the  genuineness  of  the  picture  is  not  in  issue,  and  *lhe  jury  need 
only  consider  it  with  a  view  to  the  amount  of  damages  (lb.).  A.  [  *70  ] 
sold  a  picture  to  B.  as  a  Rembrandt,  there  was  contradictory  evi- 
dence in  an  action  on  an  accommodation  bill  given  for  the  price,  as  to 
whether  there  was  a  warranty  or  only  a  representation.  The  picture  was 
kept:  held,  that  if  the  jury  thought  there  was  a  warranty,  and  that  it  was 
broken,  then  they  should  find  their  verdict  for  that  sum  which  they  consi- 
dered to  be  the  actual  value  of  the  picture  (De  Scvvhanberg  v.  Buchanan,  0 
C.  &  P.  348). 

In  an  action  by  A.  against  C.  and  D.  for  false  representations  alleged  to 
have  been  made  by  them  acting  as  directors  of  a  joint-stock  company,  coti- 
versadons  between  B.  and  C,  and  between  C.  and  E.,  a  former  agent  of  the 
.company,  arc  admissible  in  evidence  to  show  the  bona  fides  of  the  deAs.  in 
making  such  representations  (Shrewsbury  v.  Blount,  2  Man.  &  G.  475;  2 
Sco.  N.  R.  588).  Books  in  the  handwriting  of  E.,  sent  by  him  aflerhehad 
ceased  to  be  such  agent  to  the  secretary  of  the  company,  are  not  admissible 
in  evidence  for  the  pit.,  unless  it  be  shown  that  the  books  were  kept  by  E. 
as  agent  (lb.). 

A  notice  is  not  requisite,  where  the  party  has  procured  the  possession  of 
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tbe  instratnent  by  fraud,  aOer  the  action  commenced,  from  a  witness  called 
for  the  purpose  of  producing  it  under  a  subpofia  duces  tecum  (Leeds  v.  Cook, 
4  Esp.  256). 

In  a  case  for  false  representation  of  the  solvency  of  A.  B.  whereby  the 
f\Ca  trusted  him  with  goods,  their  declarations  at  the  time  that  they  trusted 
nim  in  consequence  of  the  represent  a  tionf^  arc  admissible  in  evidence  for 
them  (Fellows  v.  Williamson,  M.  &  M.  306). 
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WiiEBB  a  person  claims  by  virtue  of  an  assignment,  the  opposite  party 
may  impeach  the  transaction,  either  by  evidence  to  show  that  the  transfer 
was  merely  colourable;  or,  if  an  assignment  has  been  regularly  executed, 
so  as  to  transfer  the  goods  as  between  the  debtor  and  the  assignee,  it  may 
be  shown  that,  as  against  a  creditor,  the  conveyance  is  void  under  13  Eliz. 
c.  5  (confirmed  by  14  Eliz.  c  11,  s.  1,  and  made  perpetual  by  29  Eliz.  c. 
5,  s.  2),  which  enacts,  that  fraudulent  deeds,  &c.,  made  to  avoid  the  debts 
of  others,  shall  be  void.  This  is  a  very  common  defence  in  on  action 
against  a  sheriff  for  seizing  goods  in  execution,  although  it  now  more  usu- 
ally arises  on  feigned  issues  under  interpleader  rules.  Formerly  it  might 
have  been  given  in  evidence  under  the  general  issue,  either  in  trespass  or 
trover.  But,  if  the  goods  were,  in  fact,  the  goods  of  the  pit.,  but  the  dell, 
justified  the  taking  of  them  under  afi.  fa,  against  him,  such  defence  could 
not  be  given  in  evidence  under  the  general  issue  in  trespass,  but  must  have 
been  pleaded  specially.  It  may  now  be  given  in  evidence  under  a  plea 
denying  plt.'s  property  (Askby  v*  Minnitt,  8  Ad.  &  E.  121)  ;  but  defl.  must 
specially  plead  that  the  goods  were  assigned  to  the  pit.  after  the  delivery  of 
the  writ  to  the  sheriff  (Samuel  v.  Duke,  3  M.  &  W.  622).  Semhle,  that  to 
render  a  conveyance  fraudulent,  within  the  statute  13  Eliz.  c.  5,  the  person 
making  it  must  be  indebted  to  the  extent  of  insolvency,  but  where  a  person, 
owing  102/.  on  a  bond,  wrote  to  the  obligee  that  he  and  his  wife  were  bound 
dovt^n  by  pecuniary  embarrassments,  and  that  the  obligee's  proceeding  to 
extremities  would  render  the  debtor's  wife,  afler  his  death,  perfectly  destitute, 
and  a  month  afterwards,  for  a  nominal  sum  of  lOs.,  and  in  consi- 
[  *71  ]  deration  ^'of  natural  love  and  affection,  assigned  a  lease  (of  tbe 
value  of  200/.)  to  A.,  in  trust  for  his  own  benefit  for  life,  and  afler 
his  death  for  that  of  one  of  his  daughters-in-law,  and  he  soon  afterwards 
died,  having  by  will  made  the  assignee  of  his  lease  his  executor,  by  which 
assignment  of  the  lease  the  residue  of  his  property  became  insufficient  to 
discharge  the  bond  debt.  Held,  that  the  assignment  was  within  the  mean- 
ing of  the  statute,  and  utterly  void  against  creditors,  and  that  the  lease  was 
assets  in  the  hands  of  the  executor  (Shears  v.  Rogers,  3  B.  &  Ad.  363). 

Where  a  father  by  deed  assigned  to  his  son  "  in  consideration  of  natural 
love  and  afifection"  his  dwelling-house  and  all  his  personal  estate,  held,  in  an 
action  by  the  son  against  the  sheriff  for  levying  on  goods,  part  of  such 
estate,  under  n,fi,  fa.  against  the  father,  that  it  was  competent  to  the  pit.  to 
prove  that,  by  a  bond,  bearing  even  date  with  the  deed  of  assignment,  he 
bound  himself  to  maintain  his  father's  wife  and  children,  and  that  the  jury 
having  found  it  part  of  the  same  transaction,  and  that  the  assignment  was 
honafde^  't  was  not  void  against  creditors  under  the  statute  13  Eliz.  c.  5 
(Gale  v.  Williamson,  8  M.  &  W.  405). 

The  statute  extends  to  the  fraudulent  assignnient  of  personal  property ; 
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but  it  is  doubtfiil  bow  &r  surrenders  of  copyhold  are  within  it  (Mattbews  v. 
Feaver,  1  Cox,  276).  The  party  injured,  alone,  can  avail  himself  of  this 
statute  (Hawes  v.  Leader,  Cro.  Jac.  270 ;  Warmoll  v.  Young,  5  B.  &  C. 
660 ;  8  D.  &  R.  442). 

It  is  usually,  under  this  statute,  a  question  of  fact  for  the  jury,  whether 
the  assignment  has  been  executed  with  intent  to  defraud  either  the  whole 
body  of  the  creditors  or  some  particular  creditor  (Leonard  v.  Baker,  1  M. 
&  S.  251).  And,  in  such  cases,  it  may  be  a  question  of  law,  or  of  fact,  or 
a  mixed  question  of  law  and  fact,  whether  the  assignment  amounted  to  a 
fraud  (per  Buller,  J.,  Estwick  v.  Caillaud,  5  T.  R.  420).  When  the  fraud 
may  be  collected  from  the  instrument  or  deed  coupled  with  the  extrinsic  cir- 
cumstances and  intention  of  the  parties,  it  is  a  question  of  law  arising  from 
the  fact  so  found ;  but,  when  it  depends  upon  the  intent,  its  existence  is  a 
fact  to  be  ascertained  by  a  jury  (lb.).  A  deed  has  been  held  void  which 
purported  to  create  a  trust  for  all  the  creditors,  but  contained  terms  which 
would,  if  accepted,  have  imposed  on  them  the  liability  of  partners  (Owen  v. 
Body,  5  Ad.  &  E.  22). 

WIuU  amcunU  to  a  Fraudulent  Conveyance.]  Voluntary  assignments  of 
property,  without  valuable  consideration,  would  prima  facie^  amount  to 
IJraud  under  this  statute  (1  Fonb.  271) ;  though,  nevertheless,  the  party  con- 
Yeying  must  be  in  insolvent  circumstances  at  the  time  of  the  conveyance,  to 
render  it  fraudulent  (Lush  v.  Wilkinson,  5  Ves.  384 ;  2  Atk.  620 ;  Hol- 
croft's  case,  Dy.  204  (b);  Stephen  v.  Olive,  2  Bro.  9;  see  Shears  v.  Rogers, 
2  B.  &  Ad.  262,  supra;  Battersby  v.  Farrington,  1  Swanst.  106 ;  Russell 
▼.  Hammond,  1  Atk.  15  ;  Middlecome  v.  Marlow,  2  Atk.  220).  A  debtor 
may,  under  this  act,  without  fraud,  assign  a  part  or  the  whole  of  his  pro- 
perty to  a  particular  set  of  creditors  or  creditor,  if  possession  is  at  the  same 
time  given,  although  to  the  hindrance  of  his  other  creditors  (Eastwick  v. 
Caillaud,  5  T.  R.  420 ;  Pickstock  v.  Lyster,  3  M.  &  S.  371 ;  Holbird  v. 
Anderson,  5  T.  R.  235 ;  Bo  wen  v.  Bramidge,  6  C.  &  P.  142 ;  Goss  v.  Neale, 
5  B.  M.  19 ;  R.  v.  Watson,  3  Pri.  16 ;  per  Richards,  B.;  see  however  Owen 
¥•  Body,  5  Ad.  &  E.  22).  No  conveyance  can  be  fraudulent  unless  it  can 
be  proved  that  the  party  conveying  the  goods  was  indebted  in  an  equal  sum 
at  the  time  of  the  conveyance  or  nearly  so  (B.  N.  P.  257);  though  this  has 
been  doubted  (lb.),  as  there  would  be  a  difficulty  in  showing  that 
*the  object  of  the  conveyance  was  to  delay  the  creditor:  still,  it  [  *72  ] 
seems  that,  if  a  conveyance  could  be  proved  to  have  been  made  with 
a  view  to  defraud  a  future  creditor,  it  would  be  void  under  the  statute  (East* 
wick  V.  Cauillaud,  5  T.  R.  420).  An  assignment  by  a  defV.,  pending  the 
plt.'s  suit,  of  all  his  efiects,  for  the  benefit  of  his  creditors,  under  which  pos- 
session is  immediately  taken,  is  not  fraudulent  f  Meux  v.  Howell,  4  Ekist,  1), 
although  made  to  delay  the  plt.'s  execution :  neither  is  it  fraudulent  to  con- 
fess a  judgment  to  one  creditor,  in  order  to  defeat  the  pending  execution  of 
another  creditor  (Eastwick  v.  Caillaud,  5  T.  R.  424 ;  Holbird  v.  Anderson, 
5  T.  R.  235;  Meux  v.  Howell,  supra);  for  a  debtor,  as  well  as  an  executor, 
may  give  preference  to  a  particular  creditor  (5  T.  R.  424). 

If  a  person,  expecting  a  fi,  fa,  will  be  sued  out  against  him,  make  an 
assignment  by  deed  of  his  goods  to  trustees,  for  the  benefit  of  bis  creditors, 
and  the  goods  be  afterwards  taken  under  a  Ji»  fa,^  and.  an  action  of  trover 
for  them  be  brought  against  the  sherifi*  by  the  assignees,  it  will  be  a  question 
for  the  jury,  under  all  the  circumstances,  whether  the  deed  be  fraudulent  or 
not,  that  is,  whether  it  was  bona  fide  meant  to  convey  the  goods  to  the  trus- 
tees, for  the  benefit  of  the  creditors  generally,  or  whether  it  was  a  pretext 


73  FRAUDULENT  CONVEYANCE. 

only,  and  the  goods  were,  notwithstanding  the  deed,  really  to  belong  to  the 
assignor;  and  this  is  a  question  of  fact,  and  not  a  question  of  law  (Riches 
V.  Evans,  9  C.  &  P.  640).  The  fact  that  a  deed  of  this  kind  was  executed 
with  intent  to  avoid  a  particular  execution,  does  not,  in  point  of  law,  make 
it  void,  neither  will  the  fact  of  assignor  remaining  in  possession,  according 
to  the  terms  of  the  deed,  set  it  up  if  the  jury  think  that  the  deed  was  a 
fraud  (lb.). 

As  to  such  an  assignment  being  an  act  of  bankruptcy,  see  anie^  Vol.  I. 
p.  887.  A  deed  of  assignment  amounting  to  an  act  of  bankruptcy  under 
the  dd  sect,  of  6  Geo.  IV.  c.  1 6,  is  not  void  as  against  the  future  creditors 
of  the  assignor  (Oswald  v.  Thompson,  17  Law  J.  284,  Ex.).  A  conveyance 
of  chattels,  unaccompanied  with  possession,  is  void,  although  in  the  same 
instrument  be  contained  a  valid  mortgage  of  leasehold  buildings,  in  which 
the  chattels  are  situated  (Reed  v.  Blades,  5  Taunt.  212 ;  but  see  Irons  v. 
Smallpiece,  2  B.  &  A.  551). 

Goods  were  taken  under  a^.^a.,  as  the  goods  of  S.  W.,and  on  an  issue, 
directed  to  try  whether  the  goocb  were  the  property  of  J,  B.,  it  was  proved 
that  the  goods,  prior  to  1836,  belonged  to  Martin  W.,  when  they  were  dis- 
trained for  rent,  and  the  sum  for  which  they  were  distrained  paid  in  the 
name  of  S.  W.,  with  the  money  of  the  pit.  In  1837,  Martin  W.  became 
bankrupt,  and  the  pit.  paid  128/.  to  the  official  assignee  for  Martin  W.'s  in* 
terest  in  the  goods.  Early  in  1839,  Martin  W.  took  the  benefit  of  the  In- 
solvent Debtors'  Act,  but  his  assignee  never  claimed  the  goods.  In  Novem- 
ber, 1639,  S.  W.  executed  an  assignment  of  the  goods  to  the  pit.  and  in 
March,  1840,  the  goods  were  seised  under  Rfi,fa,  against  S.*W. ;  the  goods 
always  had  remained  in  the  possession  of  Martin  W.,  as  the  ostensible  owner 
of  them,  and  S.  W.  never  was  in  possession  of  them :  held,  that  on  these 
facts  J.  B.  had  made  out  his  property  in  the  goods,  and  that  as  S.  W.  had 
never  been  hi  possession  of  the  goods,  and  never  could  have  gained  false 
credit  by  them,  there  was  nothing  from  which  the  jury  ought  to  infer  that 
the  assignment  was  fraudulent  (Burling  v.  Paterson,  90.  &  P.  570).  Held, 
also,  that  the  fact  that  the  assignment  was  kept  at  Martin  W.'s  house  wns 
immaterial,  and  that  it  was  also  immaterial  that  no  possession  of  the  goods 
bad  been  delivered  by  S.  W.  to  the  pit.,  as  the  right  to  them  would  pass  by 
the  ezecutk>n  of  the  deed  (lb.). 

The  absolute  transfer  of  personal  chattels,  without  a  delivery  of 
[  *73  ]  ^possession,  is  evidence  of  fraud  (Edwards  v.  Harben,  2  T.  R. 
587).  The  modern  doctrine  is  that  it  must  be  lefl  to  the  jury  to 
say  whether  the  continuance  is  fraudulent  or  not.  It  is  a  strong  fact,  but 
not  conclusive  (Tindal,  0.  J.  in  Lindon  v.  Sharp,  6  Man.  &  G.  899).  In 
general,  the  continuing  possession  of  the  vendor,  or  assignor,  affords  a  strong 
presumption  of  fraud  (Twyne's  case,  3  Rep.  80  6;  Sm.  Lead.  0.  1,  n.). 
Thus,  where  the  vendor  remains  in  possession,  jointly  with  the  servant  of 
the  vendee,  it  afibrds  a  strong  legal  presumption  that  the  assignment  is  frau- 
dulent and  void  against  creditors  (Wordall  v.  Smith,  1  Oamp.  833).  And, 
in  Twyne's  case,  3  Rep.  80,  where  A.,  being  indebted  to  B.,  and  also  to  O., 
who  brought  his  action,  made  a  secret  conveyance  of  his  goods  to  B.,  but 
continued  in  possession,  the  conveyance  was  held  to  be  fraudulent  within  the 
statute :  1,  because  the  gi(l  was  geneml ;  2,  because  the  donor  continued  in 
possession  of  the  goods,  and  used  them  as  his  own ;  and,  3,  because  it  was 
made  pending  the  writ  (B.  N.  P.  258 ;  2  Stark.  Ev.  619).  But  a  bill  of 
sale,  unaccompanied  by  possession,  is  valid  against  a  creditor  who  is  privy, 
and  assenting  thereto  (Steel  v.  Brown,  1  Taunt.  881  ,*  B.  N.  P.  258).  But 
the  want  of  transfer  of  possession  is  only  evidence  of  fraud  (Martindale  v. 
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Booth)  3  B.  &  Ad.  498 ;  Carr  y.  Burdiss,  1  C.  M.  &  R.  782 ;  Eastwood  v« 
Brown,  R.  &  M.  312 ;  Lindon  v.  Sharp,  6  Man.  &  G.  898).  To  make  it 
absolutely  yoid,  there  must  be  something  that  shows  the  deed  fraudulent  in 
the  concoction  of  it  (Hoffman  v.  Pitt,  5  £sp.  25).  The  mere  intent  to  defeat 
an  execution  does  not  make  a  sale  void  at  common  law  nor  under  13  Vict. 
5  (Wood  V.  Dixie,  7  Q.  B.  892).  The  question,  fraud  or  no  fraud  is  one 
for  the  jury  (Martindale  v.  Booth,  supra;  see  Carr  v.  Burdiss,  Tyrw.  316; 
1  Sm.  Lead.  Ca«  n.  10,  11).  So,  where  the  goods  of  A.  being  taken  in 
execution,  and  put  up  to  sale,  were  brought  by  B.,  who  took  a  bill  of  sale  of 
the  sheriflT,  but  permitted  A.  to  continue  in  possession ;  it  was  held  {hat  the 
transaction  was  valid  (Kidd  v.  Rawlinson,  2  B.  &  P.  59).  Where  the  hus- 
band of  the  plt.'s  mother  absconded,  and  his  effects  were  publicly  sold  by 
aaction,  and  the  pit.  purchased  them  in  qrder  to  accommodate  his  mother, 
and  removed  some,  but  lefl  the  greater  part  in  her  possession :  held,  that 
there  was  a  bona  fide  change  of  property  (Leonard  v.  Baker,  1  M.  &  Sel. 
251 ;  see  Jezeph  v.  Ingram,  1  Moo.  189).  Where  a  creditor  who  took  the 
goods  of  his  debtor  in  execution,  and  afterwards  bought  them  at  a  public 
auction  from  the  sheriff,  and  paid  for  them,  taking  a  bill  of  sale,  and  let  them 
to  the  former  owner  at  a  rent,  which  was  actually  paid,  the  sale  was  held 
to  be  valid  (Watkins  v.  Birch,  4  Taunt  823).  Where  a  debtor,  previous  to 
an  execution,  sold  for  the  full  value  the  whole  of  his  lease,  furniture,  and 
household  efiects,  to  a  creditor,  and  out  of  the  purchase  money  paid  several 
of  the  other  creditors,  but  continued  in  the  occupation  of  the  house  and  fur- 
niture after  the  assignment,  the  sale  was  held  to  be  valid  (Eastwood  v.  Brown, 
R.  dc  M.  312).  Where  goods  were  seized  and  sold  by  the  landlord,  under 
a  distress  for  rent,  and  were  purchased  by  a  trustee  of  the  tenant's  estate, 
for  the  benefit  of  the  creditors,  and  were  permitted  by  the  trustee  to  remain 
in  possession  of  the  tenant,  it  was  held  that  they  were  not  liable  to  be  taken 
in  execution  by  a  creditor  of  the  tenant  (Guthrie  v.  Wood,  1  Stark.  367); 
A.'s  goods  were  seized  under  Vifi.fa.^  and  the  judgment  creditor  took  a  bill 
of  sale  from  the  sheriflf,  and  afterwards  sold  the  goods  to  B.,  who  put  a  man 
into  possession,  but  the  goods  remained  in  A.'s  house,  and  were  used  by  him 
as  before :  held,  that  the  sale  was  good,  the  execution  being  notorious  in 
tile  neighbourhood  (Latimer  v.  Batson,  4  B.  &  C.  652).  And  where  a 
farmer  gave  a  bill  of  sale  of  his  stock  to  secure  a  debt,  and  the  agent  of  the 
^creditor  took  possession  and  resided  on  the  farm  while  he  con-  r  ^ .  ■. 
verted  the  stock,  but  the  debtor  also  continued  to  reside  on  the  **  •■ 

farm,  and  exercised  acts  of  ownership,  and  appeared  as  roaster,  the  agent  of 
the  creditor  giving  orders  in  his  name.  The  jury  found  this  a  valid  trans- 
action, and  the  court  refused  to  disturb  the  verdict  (Benton  v.  Thomhill,  7 
Taunt.  179).  And,  though  no  possession  be  given,  a  presumption  that  the 
sale  \sbona  fide  may  arise  from  the  fluctuating  state  of  the  market  (Benton 
V.  Thomhill,  2  Marsh.  427 ;  7  Taunt.  149).  The  fact  of  the  vendor's  con- 
tinuing  in  possession  may  not  always  be  indicative  of  fraud,  as  where  the 
want  of  immediate  possession  is  consistent  with  the  deed,  as  in  cases  where* 
the  assignment  is  from  husband  to  wife  (Codagan  v.  Rennet,  Cowp.  432 ; 
l^iartindale  v.  Booth,  ib.  435;  3  T.  R.  620,  notis;  ib.  618;  10  Ves.  150; 
Reed  V.  Wilmott,  7  Bing.  577 ;  MinshuU  v.  Lloyd,  2  M.  &  W.  460).  But^ 
if  the  continuing  in  possession  be  accompanied  by  other  circumstances,  as  if 
the  consideration  be  grossly  inadequate  (Dewey  v.  Baynton,  6  East,  257), 
or  the  wife  permits  third  persons  to  treat  their  property  as  her  husband's,  it 
may  be  evidence  of  fraud  (Bucknal  v.  Roiston,  Pre.  Ch.  285 ;  Cole  v.  Davis, 
1  Ld.  Rayro.  724 ;  Dean  v.  Brown,  8  Di  &  R.  95),  And,  in  general,  if 
the  possession  taken  be  merely  colourable,  there  will  be  evidence  of  fraud, 
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as  where  a  creditor  took  possession  on  the  4th  of  April  of  the  goods  of  a 
publican,  under  a  bill  of  sale,  and  the  person  in  possession  permitted  him  to 
serve  out  liquors,  and  receive  money  as  usual,  till  next  day,  when  the  goods 
were  seized  under  an  execution  (Paget  v.  Purchard,  1  Esp.  205). 

A  fraudulent  conveyance  may  be  good  against  the  party  making  it  (Robin- 
son  v.  M'Donnel,  2  B.  '•&  A.  134,  or  against  any  person  privy  and  consent- 
ing to  it  (Steele  v.  Brown,  1  Taunt.  381). 

An  assignment  of  all  the  effects  in  trust  for  his  wife,  by  a  man  about  to  be 
tried  for  felony,  has  been,  held  to  come  within  this  statute,  and  to  be  fraudu- 
lent and  void,  as  against  the  crown  (Shaw  v.  Bean,  1  Stark.  319;  Jones  y. 
Ashurst,  357 ;  Moorwood  v.  Wilks,  6  C.  &  P.  145 ;  Pauncefoot's  case,  Lane, 
44,  45 ;  see  R.  v.  Bridger,  1  M.  d^  W.  1 45). 

It  has  been  held  to  make  no  diflerence  that  the  debt  was  contracted  not  by 
the  party  making  the  conveyance,  but  by  his  ancestor,  from  whom  he  derived 
the  estate  ( Aphary  v.  Bodingham,  Cro.  El.  56 ;  Grooch's  case,  5  Rep.  60) ; 
and  a  fraudulent  conveyance  by  an  executor  or  administrator  of  the  property 
of  the  deceased,  is  void  (Doe  v.  Fallows,  2  Tyrw.  400 ;  2  Or.  &  J.  481 ;  see 
Shears  v.  Rogers,  ante,  p.  71). 

By  sect.  8  of  13  Eiiz.  c.  6,  parties  to  the  fraudulent  conveyance,  bond, 
&c.,  forfeit  a  year's  value  of  the  lands  or  tenements  conveyed,  the  whole 
value  of  the  chattels,  and  the  amount  of  any  covenous  bond,  half  to  the 
cro^n,  and  half  to  the  parties  grieved.  The  assignees  of  an  insolvent  are 
parties  grieved^  within  this  section  (Butcher  v.  Harrison,  4  B.  &  Ad.  129). 

Where  the  pit.  has  never  been  in  possessk>n  of  the  goods,  but  claims  by 
an  assignment,  under  which  possession  has  never  been  given,  it  will  be  suffi- 
cient for  the  deft,  to  show  that  the  assignment  is  fraudulent  and  void,  and 
unnecessary  for  him,  in  such  case,  to  go  further,  and  give  evidence  of  the 
judgment  and  writ  under  which  the  goods  are  taken ;  but  where  the  pit,  was 
in  possession  of  the  goods  at  the  time  of  the  taking,  the  deft,  must  prove  the 
judgment  and  writ,  as  he  would  otherwise  appear  to  be  a  wrong-doer,  and 
the  pit.,  being  in  possession,  would  have  a  sufficient  title  as  against  him  (Lake 
v.  Billers,  1  Ld.  Raym.  733;  but  see  Martyn  v.  Padger,  5  Burr,  2631). 
Declarations  and  admissions  made  by  the  assignor  at  *the  time  gf 
[  *75  ]  executing  the  bill  of  sale,  &c.,  are  admissible  as  part  of  the  res 
gesta  ;  but  not  if  made  at  another  time  (Phillips  v.  Eamer,  2  Esp. 
357 ;  Penn  v.  Scholey,  5  Esp.  243 ;  Lewis  v.  Rogers,  1  C.  M.  &  R.  48). 
Where  A.  sued  out  a  writ  of  ^.  fa,  against  the  goods  of  B.,  and  the  sheriff 
executed  a  bill  of  sale  of  certain  goods  of  A.,  afler  which  B.  remained  in 
possession  of  the  goods,  the  sherifi*  again  took  them  under  another  executioa 
against  B.,  in  an  action  of  trover  by  A.,  against  the  sheriff,  for  taking  these 
goods ;  it  was  held  that  the  declarations  of  B.,  at  the  time  of  the  second  exc« 
cution  were  evidence  for  the  defl.,  to  show  that  A.'s  execution  was  colourable 
(Willies  V.  Farley,  3  C.  &  P.  398).  The  time  of  the  transfer,  with  relatioa 
<  to  the  pit.'s  action,  verdict,  and  judgilient  (as  if  it  be  made  immediately  afler 
a  verdict  for  the  pit.),  the  connection  between  the  parties  (as  where  it  is 
made  to  a  son  or  daughter),  the  secrecy  wirh  which  it  was  made,  the  want 
of  consideration,  as  evidenced  by  the  probable  inability  of  the  supposed  pur- 
chaser, are  obviously  material  and  important  circumstances  to  be  submitted 
to  a  jury  (2  Stark.  Ev.  617). 

The  Stat.  27  Eliz.  c.  4,  made  perpetual  by  30  Eliz.  c.  18,  was  enacted 
for  the  protection  of  purchasers,  as  13  Eliz.  c.  5,  was,  for  that  of  creditors, 
under  the  former.  It  has  been  held,  that  not  merely  is  a  conveyance,  exe- 
cuted with  express  intention  to  defraud  subsequent  purchasers  for  value  void 
as  against  them,  but  a  voluntary  conveyance  is  so  hkewise,  even  though  the 
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subsequeilt  purchaser  have  notice  of  it  (BurrelPs  cose,  6  Rep.  72  ;  Gooch's 
case,  5  Rep.  60;  Stenden  v.  Bullock,  Moo.  605;  Goodright  v.  Moses,  2  Bla. 
101 9 ;  Evelyn  v.  Templar,  1  Bro,  148 ;  Doe  v.  Manning,  9  East,  59 ;  Cormick 
V.  Trapaud,  8  Dow,  60).  For  cases  on  the  other  sections  of  this  statute,  see 
the  notes  to  Twyne's  case,  1  Smith,  L.  C.  1 3,  et  scq. 

An  assignment  is  valid  as  between  the  parties  and  against  strangers,  the 
deft,  must  therefore  produce  the  writ,  but  if  the  warrant  put  in  by  the  pit. 
recites  it,  this  is  also  evidence  for  the  dell,  of  the  writ  (Bessy  v.  Windham, 
6  Q.  B.  166). 


FREIGHT.(a) 

Form  of  Remedy  and  Pleadings^  p.  75. 

Precedent,  p.  77. 

Evidence  for  Piaintif,  p.  77. 

Contract  of  Freight,  p.  77. 

Delivery  of  Gargq,  p.  80. 

Amount  Recoverable,  p.  81. 
Evidence  for  Defendant,  p.  82. 
Witness,  p.  85. 


Form  of  Remedy  for,  and  Pleadings.]  Where  freight  is  payable  under  a 
bill  of  lading,  the  master  or  ownei'^s  remedy  for  it  is  in  assumpsit  or  debt. 
Where  there  has  been  a  charter-party  under  seal,  and  a  covenant  to  pay 
freight  to  the  master  of  the  ship,  he  must  sue  in  debt  or  covenant  (Schack  v. 
Anthony,  1  M.  ds  S.  578 ;  Bell  v.  Kymer,  3  Camp.  549 ;  see  ante.  Vol.  I.  p, 
163).  And,  in  such  case,  the  owners,  not  being  parties  to  the  deed,  cannot 
sue.  And  assumpsit  will  not  lie  against  them  on  the  implied  undertaking  of 
the  owners  that  the  goods  should  be  safely  and  securely  conveyed  (Leslie  v. 
Wilson,  6  Moo.  425,  n.);  but,  if  the  owners  were  not  charged  directly 
on  the  charter-party,  *but  upon  their  general  liability,  it  would  be  [  *76  ] 
otherwise  (lb.;  White  v.  Parker,  12  East,  578 ;  Thompson  v.  Brown, 

1  Moo.  868 ;  S.  C.  7  Taunt.  656).  Where  the  deed  is  only  executed  by  the 
pit.,  and  not  by  the  defl.,  assumpsit  is  the  proper  form  of  remedy  (Sutherland 
V.  Lishnan,  8  Esp.  42).  When  freight  is  recoverable  pro  ratd  itineris,  as- 
sumpsit should  be  brought,  and  not  covenant  on  the  charter-party  (Ritchie 
v.  Atkinson,  10  East,  295 ;  Atty  v.  Lindo,  1  N.  R.  240 ;  Ab.  Sh.  314).  The 
captain  of  a  vessel  may,  in  some  cases,  without  any  express  contract  with 
him,  maintain  an  action  against  the  consignee  of  goods  under  a  bill  of  lading, 
upon  an  implied  promise  to  pay  the  freight,  in  consideration  of  his  letting  the 
goods  out  of  his  hands  (Feise  v.  Bell,  4  Taunt.  4 ;  Shields  v.  Davis,  6  Taunt. 
65;  Brown  v.  Hodgson,  4  Taunt.  189). 

The  consignor  of  goods  may  be  primarily  liable  for  the  freight,  but  (he 
consignee  or  purchaser,  if  he  accept  the  goods  in  pursuance  of  the  usual  bill 
of  lading,  may  be  sued  for  the  same,  unless  it  be  known  to  the  master  of  the 
ship  that  he  acted  only  as  agent  for  the  consignor  (Ab.  Sh.  229 ;  Ward  v. 
Fclton,  1  East,  507 ;  Pindar  v.  Wilks,  1  Marsh.  248 ;  Cock  v.  Taylor,  13 

(•)  2  U.  a  Kr.  ^^L  -Freight,''  p.  461 ;  9  Sopp.  U.  S.  Dig.  a  75 ;  1  Ann.  Diff.  287; 

2  Id  jk  334;  3  Id.  p,  402. 
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East,  399 ;  Moorsom  v.  Kymer,  2  M.  &  S.  803,  320).  The  consignee  of 
goods  where  there  is  no  bill  of  lading,  is  not  in  general  liable  for  the  freight, 
but  prior  dealings  with  him,  and  payments  by  him  of  the  freight  on  former 
occasions  of  the  same  kind  are  evidence  to  show  that  in  the  particular  case 
he  contracted  on  the  receipt  of  the  goods  to  pay  the  freight  (Coleman  v. 
Lambert,  5  M.  &  W.  502).  The  indorsee  of  a  bill  of  lading  requiring  the 
delivery,  to  order,  on  payment  of  freight,  is  liable,  though  he  acted  only  as 
broker  for  the  consignee  (Bell  v,  Kymcr,  1  Marsh.  148  ;  Pinder  v.  Wilks,  1 
Marsh.  260;  Wilson  v.  Kymer,  1  M,  4c  S.  157).  But  when  there  is  a  char- 
ter-parly under  seal  providing  for  payment  of  freight  by  the  freighter,  and 
the  goods  are  received  under  an  indorsed  bill  of  lading,  by  which  they  are 
deliverable  to  the  freighter,  or  order^  he  or  they  paying  freight  as  per  char- 
ter-party, there  is  no  implied  contract  on  the  part  of  the  indorsee  of  the  bill 
of  lading  to  pay  freight  to  the  owner  of  the  ship  (Moorsom  v.  Kymer,  2  M. 
&  S.  803 ;  but  see  Birley  v.  Gladstone,  3  M.  &  S.  218 ;  Bell  v.  Kymer,  3 
Camp.  545). 

Where  it  appeared  that  the  pits,  had  received  on  board  their  vessel  a  quan- 
tity of  coals  from  the  Burnt  Island  Company,  to  be  carried  to  London ;  that 
the  captain  signed  a  bill  of  lading,  by  which  the  coals  were  made  deliverable 
^'  unto  N.  T.,  the  deft,  for  the  L.  G.  Co.,  or  to  his  assigns,  he  or  they  p&ying 
freight  for  the  said  goods  10^.  per  ton  in  cash  of  true  delivery."  On  the 
arrival  of  the  vessel  in  London  the  deft,  produced  the  bill  of  lading  and  re- 
ceived the  goods  under  it,  and  afterwards  ofiered  to  pay  the  freight  by  a  bill 
at  two  months:  held,  that  the  deft,  was  not  personally  liable,  inasmuch  as 
on  the  face  of  the  bill  of  lading  he  was  a  mere  agent  to  receive  the  goods 
for  the  company,  the  property  vesting  in  them  (Amos  v.  Temperley,  8  M.  & 
W.  798).  Where  the  charter-party  provides  that  goods  shall  be  delivered 
agreeably  to  bills  of  lading  to  be  signed  by  the  master,  who  upon  receiving 
the  goods  signs  bills  of  lading  for  delivery  on  payment  of  freight,  or  words 
of  like  effect,  be  has  a  right  to  refuse  delivery  to  the  person  designated,  with- 
out payment.  If,  however,  he  should  deliver  them  without  insisting  upon 
the  exercise  of  this  right,  the  merchant  charterer  is  answerable  for  the  freight 
(Ab.  Sh.  414 ;  Tapley  v.  Martens,  8  T.  R.  451 ;  Marsh  v.  Pedder,  4  Camp. 
257 ;  Christy  v.  Row,  1  Taunt.  300  ;  Shepard  v.  De  Barnales,  13  East,  565). 
Even  where  there  is  no  charter-party,  but  a  bill  of  lading  in  the  usual  form 
(Domett  v.  Beckford,  5  B.  &  Ad.  521). 

*  Where  goods  are  shipped  under  a  bill  of  lading  in  a  general  ship, 
[  '"l?  ]  which  is  prevented  from  completing  the  voyage  in  consequence  of 
damage  occasioned  by  tempest ;  qucsre^  whether  the  master  is  bound, 
if  he  have  an  opportunity  to  forward  the  goods  by  some  other  conveyance, 
to  the  place  of  destination  (Shipton  v.  Thornton,  9  Ad.  &  E.  314).  At  any 
rate  he  is  at  liberty  to  do  so  by  a  conveyance  equally  cheap  if  be  think  fit, 
and  if  the  goods  arrive  at  the  place  of  destination  by  such  other  conveyance, 
he  is  entitled,  on  the  freighter  obtaining  the  goods,  to  the  whole  freight  ori- 
ginally contracted  for,  though  the  freighter  was  named  as  consignee  of  the 
original  bill  of  lading,  and  the  bill  of  lading  under  which  the  goods  are 
shipped  by  the  second  conveyance  makes  another  party  consignee,  and 
though  by  the  second  conveyance  the  goods  are  carried  for  leas  than  the 
freight  originally  contracted  for  (lb.). 

Where  the  frtij;ht  is  sought  to  be  recovered  under  a  bill  of  lading,  or 
charter-party  not  under  seal,  or  any  other  parol  contract,  it  is  never  neces- 
sary to  declare  specially,  and  the  common  count  will  suffice  in  all  cases,  even 
in  actions  against  an  indorsee  of  the  bill  of  lading  (Dougal  y.  Kemble,  2 
diog.  383;  Burrougb,  J.  diss.;  Leer  v.  Tate8,8  Taunt  387;  and  see  Amos 
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V.  Temperly,  8  M.  &  W.  798).  Extra  freight  is  recoyerable  under  the 
count  for  work  and  labour,  especially  if  there  be  a  promise  to  pay  it  (Hedley 
V.  La  Page,  Holt,  C.  392).  if  the  freight  be  payable  by  a  deed,  or  charter- 
party  under  seal,  the  declaration  must,  in  general,  be  special  thereon  (supra) ; 
and  the  deed  must,  in  general,  be  stated  (Atty  v.  Parish,  1  N.  R.  104 ;  Ab. 
Sh.  supra;  antCy  Vol.  1.  p.  163).  The  omission,  however,  to  set  out  the 
deed,  is  cured  by  general  demurrer  (Tilson  v.  Warwick  Gas  Company,  4 
B.  &  C.  962).  Two  counts  on  the  same  charter-party  are  not  to  be  allowed 
(R.  G.  H.  T.  4  Will.  IV.  r.  5.)  But  a  count  for  freight  upon  a  charter* 
party,  and  for  freight  pro  ratd  ttineris  upon  a  contract  implied  by  law  are 
to  be  allowed  (lb.). 
The  plea  will  be  the  same  as  in  other  cases. 


Precedents. 

lodebitatiM  utampsit,  for  freight,  primage,  tTerage,  &«. 

[  The  itid€bitatu9  count  ia  onte^  Vol.  I.  p.  925,  ffroeeeding  atfolloun :]  For  certain  freight 
primage  and  average  {omit  the  wordo  primage  and  average,  if  tho  action  be  far  freight  only) 
due  and  payable  from  the  ded.  to  the  pit  upon  for  and  in  re:»pect  of  the  carriage  and  con- 
vejance  of  certain  goods  merchandizes  and  chattels  by  the  pit.  before  that  time  earned 
and  conveyed  in  and  on  board  of  divers  ships  or  vessels  from  divers  ports  and  places  to 
divers  otlier  porta  and  places  and  there  to  wit  at  the  last-mentioned  ports  and  places  deliv. 
ered  by  the  pit.  for  the  deft,  at  his  reqaest,  &o.  (and  for  the  care  and  attendance  of  the  pit 
and  his  servants  in  and  aboat  the  loading  and  unkwdinff  of  the  said  goods  merohandices 
aod  chaUela  and  the  delivery  thereof  as  aforesaid;  if  only  far  freight  leave  out  theoe  words*) 
{Conelmoion  as  ante,  Vol.  I.  p.  226). 


Evidence  for  Plaintiff. 

The  Contract  for  Freight.]  Where  the  action  is  for  freigh)  on  a  charter- 
party  between  the  pit.  and  def\.,  the  same  should  be  produced,  duly  stamped, 
and  the  deft.*s  signature  thereto  proved  (see  post^  "  R^ndwritiiio'*).  If  the 
freight  bQ  due  under  a  bill  of  lading,  tho  same  should  be  produced,  duly 
stamped.  A  party  who  receives  goods  which  are  subject  to  freight, 
impliedly  promises  to  *pay  it  (Ab.  Sh.  5th  ed.  286 ;  Renteria  v.  [  *78  ] 
Ruding,  Moo.  6c  M.  511,  513;  Dougal  v.  Kemble,  supra;  Amos  v. 
Temperly,  supra). 

Where  the  liability  for  freight  arises  only  in  respect  of  the  receipt  of  the 
goods,  such  receipt  should  be  proved  (see  cases  in  3  Ohr.  Com.  L.  422 ;  Dougal 
V.  Kemble,  Bing.  383 ;  Roberts  v.  Holt,  2  Show.  443 ;  Moorsom  v.  Kymer, 
2  M.  &  S.  303).  It  seems  that  a  bill  of  lading  for  delivery  *<  on  payment 
of  freight,  as  per  charter-party,"  and  not  of  any  specified  sum,  would  not 
bring  an  indorsee  of  such  bill  within  the  rule  (Sanders  v.  Vanzeller,  4  Q* 
B.  260). 

The  indorsee's  acceptance  of  goods  under  a  bill  of  lading  does  not,  of 
itself,  constitute  an  agreement  to  pay  freight,  &c.,  the  acceptance  in  such 
case  being  only  evidence  (stronger  or  weaker  according  to  other  circum* 
stances),  of  a  new  contract  to  make  the  payments  stipulated  by  the  bill  of 
lading  between  the  shipowner  and  the  indorsee  to  whom  the  goods  are  deliv- 
ered (Moorsom  v.  Kymer,  2  M.  &  S.  318 ;  Cock  v.  Taylor,  13  East,  309  ,- 
Wilson  V.  Kymer,  1  M.  &  S.  157 ;  Sanders  v.  Vanzeller,  1  G.  dc  D.  244). 
The  consignee  is  primti  facte  the  owner  of  the  goods,  but  if  he  be  not  the 
owner,  he  is  not  liable  simply  as  consijnee,  except  on  a  new  contract  to  pay 
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the  freight,  which  contract  is  evidenced  in  ordinary  cases  by  the  bill  of  lading 
(Coleman  v.  Lambert,  5  M.  &  W.  606 ;  Cock  v.  Taylor,  supra;  Amos  v. 
Teroperly,  8  M.  &  W.  806).  But  no  such  contract  can  be  implied  against  a 
consignee  who,  not  having  himself  received  the  goods,  has,  by  indorsing  the 
bill  of  lading,  enabled  his  indorsee  to  receive  them  (Tobin  v.  Crawford,  5 
M.  &  W.  236).  A  course  of  dealing  between  parties  may  be  evidence  of 
an  agreement  to  pay  freight  (Wilson  v.  Kymer,  1  M.  d^  S.  167;  Coleman 
v.  Lambert,  6  M.  &  W.  60:^).  It  is  not  the  mere  receipt  of  goods  by  a 
person  who  is  not  the  owner  of  them,  with  the  knowledge  that  they  are  sub* 
ject  to  a  charge  that  will  bind  him  to  pay  it,  but  if  he  receive  goods  in  pur- 
suance of  a  bill  of  lading,  making  the  payment  of  such  a  charge  a  condition 
precedent  to  their  delivery,  or  if  he  have  notice  from  the  master  that  if  he 
take  goods  he  must  tike  them  subject  to  the  charge,  he  will  be  liable  for  it 
(Scaife  V.  Tobin,  3  B.  &  Ad.  623);  and  Lord  Tenterden  considered  the 
receipt  of  goods  under  a  bill  of  lading,  by  which  they  were  made  deliverable 
to  consignees  by  name,  but  not  to  their  assigns,  was  evidence  of  an  agree- 
ment by  persons,  not  the  consignees,  who  received  them,  to  pay  freight  upon 
them  (Renteria  v.  Ruding,  M.  &  M.  611). 

The  agent  of  the  consignee,  and  who  is  known  to  the  master  to  be  acting 
in  that  character,  does  not  make  himself  personally  answerable  for  freight 
by  receiving  the  goods,  although  he  also  enters  them  in  his  own  name  in  the 
custom-house  (Ward  v.  Felton,  9  East,  607 ;  Amos  v.  Temperly,  8  M.  & 
W.  798) ;  but,  where  the  consignee  and  agent  of  a  vessel  chartered  for  a 
specific  voyage,  enters  into  an  agreement  with  the  captain,  describing  himself 
as  consignee  and  agent  of  the  brig  and  cargo,  on  behalf  of  M.  M.,  merchant 
of  L.,  the  agreement  stating,  that  it  is  witnesed  that  the  said  parties  agree 
that  the  vessel  shall  go  to  another  port,  there  discharge  the  remainder  of  her 
cargo,  and  receive  a  full  homeward  cargo  at  the  same  freight  as  she  would 
have  gotten  had  she  proceeded  on  the  voyage  stipulated  in  the  charter-party., 
and  then  signs  the  agreement  in  his  own  name  without  describing  himself  as 
agent:  held,  personally  liable  for  freight  of  the  homeward  voyage  (Kennedy 
v.  Gouveia,  3  D.  &  R.  603).  Where  the  consignee,  known  as  such  to  the 
master,  sold  the  goods  before  they  were  landed,  and  the  buyer  received  them, 

and  entered  them  in  his  own  name  at  the  custom-house :  held,  that 
[  *79  ]  the  consignee,  and  not  the  buyer,  was  liable  for  the  ^freight  ( Artaza 

V.  Smallpiece,  1  Esp.  23 ;  4  Rob.  Ad.  Rep.  236) ;  but  it  has  since 
been  held,  that  although  there  be  no  original  privity  of  contract  between  the 
purchasers  from  consignees  and  the  owner,  yet  the  taking  of  goods  by  pur- 
chasers, under  a  bill  of  lading,  is  evidence  of  a  new  agreement  by  them,  as 
the  ultimate  appointees  of  the  shippers  to  pay  the  freight  for  the  carriage  of 
the  goods,  the  delivery  being  stipulated  with  the  shippers  to  be  made  to  the 
consignees  named  in  the  bill  of  lading,  or  their  assigns,  he  or  they  paying 
the  freight  for  the  same  (Cock  v.  Taylor,  13  East,  399 ;  see  Wilson  v. 
Kymer,  ante,  p.  76).  And  the  indorsee  of  a  bill  of  lading,  making  goods 
deliverable  to  order  or  assigns,  on  payment  of  freight,  although  he  has  paid 
over  the  proceeds  of  the  goods  to  the  person  who  indorsed  the  bill  of  lading 
to  him  before  being  called  upon  to  pay  the  freight  will  still  be  liable  for  it 
(Bell  V.  Kymer,  6  Taunt.  477). 

But,  where  there  is  an  original  contract,  under  seal,  and  the  indorsees  of 
a  bill  of  lading  for  valuable  consideration  do  not  stipulate  at  the  time  of  re- 
ceiving the  goods  to  pay  the  freight,  as  the  law  will  not  raise  an  implied 
promise  from  the  mere  receipt  of  the  goods  where  there  is  such  an  express 
agreement  between  the  owner  and  charterer,  the  indorsee  is  not  liable  for 
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the  freight  (Moorsom  v.  Kymer,  2  Af.  &  S.  303  ;  Finder  v.  Wilks,  5  Taunt. 
612). 

It  may  be  as  welt  to  observe,  that,  where  freight  is  stipulated  to  be  paid 
by  a  charter-party,  or  bill  of  lading,  or  other  contract,  such  stipulation  can- 
not be  varied  in  its  terms  by  any  new  or  additional  facts  or  evidence,  (see 
Gibbon  v.  Youngs  8  Taunt.  254).  Deft,  was  interested  solely  in  certain 
goods  conveyed  by  ship  S. ;  and  was  also  interested  jointly  with  his  partners, 
who,  with  him,  formed  the  firm  of  T.  and  W.  in  other  goods  also  sent  by 
the  ship  S.  He  signed  a  promise  to  make  certain  pa3rments  in  respect  of 
freight  on  board  the  S.,  not  stating  upon  which  goods,  begining,  "  I  hereby 
c*»gage  to  pay,'*  but  signed  with  the  style  of  T.  and  w .  In  an  action 
against  him,  solely  for  the  freight  of  his  own  goods,  held,  that  such  engage- 
ment was  evidence  of  a  separate  contract  by  him,  and  for  the  purpose  of  the 
action  required  only  one  stamp  (Shipton  v.  Thornton,  9  Ad.  &  B.  314). 

The  declaration  was  in  the  common  form  in  assumpsit  for  freight,  &c„ 
for  goods  carried  on  board  plt.'s  ship  at  defl.'s  request.  It  appeared  that 
according  to  the  terms  of  a  charter-party  between  B.  and  the  ph.,  the  owner 
of  a  vessel  that  had  arrived  at  I.  and  shipped  goods  from  B.'s  agent.  By 
the  bills  of  lading,  the  goods  were  to  be  delivered  to  B.  or  his  assigns,  he  or 
they  pa3ring  freight  as  per  charter-party.  Before  their  arrival  in  London 
(the  place  of  destination),  B.  sold  part  of  the  goods  to  the  defl.,  and  indorsed 
to  him  the  corresponding  bills  of  lading.  On  their  arrival  in  London,  the 
goods  were  sold  by  the  deft's.  order,  entered  in  his  name  at  the  custom- 
house and  docks,  defl.  paying  the  duties.  The  defl.  obtained  possession 
under  the  bill  of  lading  and  indorsement :  held,  by  the  Court  of  Queen's 
Bench,  that  whether  or  not  these  facts  were  evidence  of  a  contract  by  defl. 
with  pit.  to  pay  freight  for  the  goods  sold  (as  to  which  qKare)^  no  such  con- 
tract was  implied  by  law  from  the  facts,  that  the  court  could  not  assume 
such  a  contract ;  and  by  the  Exchequer  Chamber,  that  assuming  the  facts  to 
be  evidence  of  such  a  contract,  that  contract  iVould  not  support  the  declara- 
tion, and  by  the  same  courts  that  if  the  bills  of  lading  had  not  referred  to  the 
charter-party  but  had  merely  stated  that  the  goods  were  to  be  delivered  to 
the  consignee  or  his  assigns,  on  their  paying  freight,  the  taking  the  goodS' 
under  the  indorsement  ^would  have  been  evidence  from  which  the 
jury  might  have  inferred  a  contract  between  the  defl.  and  pit.  to  pay  [  *80  ] 
freight,  but  that  even  in  such  a  case,  no  such  contract  would  arise  by 
mere  implication  of  law  (Sanders  v.  Vanzeller,  4  Q.  B.  260). 

In  an  action  for  freight,  when  the  pits,  sue  as  ship-owners,  and  there  is 
no  express  contract  between  the  pits,  and  deA.,  they  must  prove  their  title  by 
showing  their  legal  ownership,  pursuant  to  the  Registry  Acts,  26  Geo.  Ill, 
c.  60,  s.  66  ;  34  Geo.  IIL  c.  68,  s,  11 ;  and  that  they  were  owners  during 
the  time  the  freight  was  earning,  or  any  of  those  causes  of  action  accruing 
(Chinnery  v.  Blackburn,  1  H,  Bl.  117,  in  notis).  Evidence  of  the  register 
of  the  ship  must  be  produced,  in  which  pits.'  names  appear,  from  the  regis* 
try-ofiioe  at  the  custom-house,  from  whence  the  original  register  will  be  ob* 
tained.  The  registration,  though  necessary  to  complete  the  title  of  ownership, 
is  not  of  itself  evidence  of  title ;  it  must  therefore  be  proved  that  pits,  reoog* 
nised  the  register,  and  acted  as  owners^  and  were  treated  as  such.  The  af- 
fidavit of  the  party,  on  which  the  registry  was  obtained,  should  also  be  pro* 
dticed  and  proved  (2  Phil.  63).  Greneral  evidence  of  ownership  is  sufficient 
unless  that  fact  be  disputed. 

An  equivalent  must  in  some  cases  be  paid  for  freight,  although  the  goods 
have  not  reached  their  destination,  thus,  when  part  of  the  cargo  is  thrown 
overboard  for  the  necessary  preservation  of  the  ship,  and  the  remainder  of  the 
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eoods  and  the  ship  afterwards  reach  the  place  of  destination  (Ah.  Sh.  425). 
So  if  the  master  he  compelled  hy  necessity  to  sell  part  of  the  cargo  for  vie* 
tuals  or  repairs,  the  owners  must  pay  to  the  merchant  the  price  which  the 
goods  would  fetch  at  the  place  of  destination,  and  therefore  may  charge  the 
merchant  the  money  that  would  have  heen  due  if  they  had  been  conveyed 
thither  (lb.  425). 

Ddioery  of  CargoJl  To  entitle  the  pit.  to  the  whole  amount  of  the  freight^ 
he  must  prove  a  delivery,  or  tender  of  delivery  on  payment  of  the  freight  of 
the  whole  cargo  to  the  defl.  (see  Willes  v.  Bridger,  2  B.  ds  A.  287  ;  3  Ch.  C. 
L.  40).  As  to  when  the  entire  profit  is  earned,  see  ib.  If  the  deft,  has  ne* 
glected  to  perform  his  part  of  the  contract,  or  has  so  acted  as  to  have  pre- 
vented the  complete  conveyance  and  delivery  of  the  cargo,  the  same  should 
be  proved  and  pit.  will  recover  the  whole  freight  in  the  shape  of  damages 
(Doe  d.  Cholmondeley  v.  Weatherley,  11  East,  332 ;  Birley  v.  Gladstone,  3 
M.  &  S.  205).  If  the  deft,  has  dispensed  with  the  performance  of  the  voyage, 
and  accepted  the  cargo  at  any  other  place,  or  in  any  other  manner  rescinded 
the  contract  of  aftreightment,  this  should  be  proved ;  and,  in  such  case,  the 
whole  freight  will  be  recoverable  (Christy  v.  Row,  1  Taun.  301 ;  Cook  v. 
Jennings,  7  T.  R.  381).  The  goods  being  damaged  will  afibrd  no  defence 
(Shields  v.  Davis,  6  Taun.  65 ;  Davidson  v.  Gwynne,  12  Bast,  Z%l\post). 

In  one  case  the  merchants  were  held  liable  to  pay  the  freight  of  pepper  de* 
Hvered  to  and  received  by  them,  although  greatly  damaged  by  peril  of  the 
sea,  and  that  the  owners  were  not  answerable  for  the  expense  incurred  in 
removing  the  injury  occasioned  by  the  salt  water  (Hatham  v.  East  India 
Company,  Doug.  272).  So,  the  merchant  Was  held  liable  to  pay  the  freight  of 
tobacco  saved  from  shipwreck,  and  accepted  by  him,  although  part  was  so 
damaged  as  to  be  of  no  value  (Lutwidge  v.  Grey,  cited  Ah.  Sh.  438).  If 
the  deterioration  have  proceeded  from  the  fault  of  the  master  or  mariaers, 
the  merchant  is  entitled  to  compensation ;  but  if  he  receive  the  goods,  he  can* 
not  insist  upon  the  damage  as  a  defence  to  an  action  for  the  freight,  even 
although  he  has  offered  to  return  them  (Milles  v.  *Bainbridge,  cited  in 
[*61]  Ab.  Sh.  supra\  Davidson  v.  Gwynne,  12  East,  381 ;  Shields  v. 
Davis,  6  Taunt.  65).  But,  if  the  injury  have  proceeded  from  the 
natural  decay  of  the  commodity  itself,  whether  caused  by  the  confinement  of 
the  ship  or  otherwise,  the  merchant  must  bear  the  loss  as  well  as  pay  the 
freight  (Ib). 

If  the  pit.  was  prevented  delivering  the  goods  in  due  time,  &c.,  by  the 
perils  of  the  seas,  &c.,  and  without  his  fault,  this  should  be  proved;  as  a 
capture  and  recapture,  embargo,  &c.  (3  Ch.  C.  L.  412  ;  see  Beate  v. 
Thompson,  3  B.  &  P.  320,  321,  per  Lord  Alvanley  and  Chambre,  J.).  To 
recover  pro-rata  freight,  the  delivery  of  the  part  of  the  cargo,  or  of  the  whole 
cargo,  at  a  place  short  of  the  destination,  should  be  proved,  as  well  as  the 
benefit,  however  slight,  that  deft,  derived  from  such  delivery ;  but  this  will 
be  established  by  proof  of  the  deft.'s  acceptance  of  the  cargo.  Considerable 
difficulties  have  arisen  in  determining  what  shall  amount  to  this  acceptance. 
No  actqal  acceptance  by  corporal  touch  need  be  proved ;  the  acceptance 
may  be  proved  by  express  or  implied  directions  (see  10  East,  378,  526;  2 
Atk.  621  ;  1  Taunt.  300 ;  2  Holt,  Sh.  141 ;  12  Eost,  179).  The  deft,  can- 
not  dispute  the  payment  of  pro  rata  freight,  if  by  agreement  he  has  stipu- 
lated to  pay  it  (4  Rob.  Ad.  R.  77  ;  8  Taunt.  354). 

Freight  and  Demurrage.]  An  assignee  of  a  bill  of  lading,  who  claims 
and  receives  goods  under  it,  is  bound  by  the  terms  of  the  bill  of  lading,  not 
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mtly  aa  to  the  amooDt  of  freight,  but  also  for  denrarrage,  if  he  d6  not  imload 
the  ship  within  the  time  limited  by  the  bill  of  lading,  according  to  the  terms 
thereof,  and  there  is  a  sufficient  consideration  arising  on  the  claim  of  the 
goods  by  the  consignee  from  which  the  law  will  infer  a  promise  by  the  con- 
signee to  pay  such  demurrage  as  well  as  the  freight  (Stindt  v.  Roberts,  2  B. 
C.  212;  12  Jur,  618;  17  Law  J.,  166,  Q.  B.,  Erie). 

The  liability  of  a  consignee  or  indorsee  of  a  bill  of  lading  to  pay  freight 
is  a  mere  contract,  the  consideration  for  which  is  the  delivery  of  the  goods 
to  him  at  his  request  (Kemp  v.  Clark,  12  Jur.  676 ;  17  Law  J.  305,  Q.  B.). 

A  declaration  in  an  inferior  court,  containing  the  common  indebitatus 
count  for  freight,  and  which  alleges  the  delivery  of  the  goods  at  the  request 
of  the  deft,  to  have  been  within  the  jurisdiction  of  such  court,  sufficiently 
shows  that  the  cause  of  action  arose  within  the  jurisdiction;  as  the  words, 
**  at  the  request  of  the  deA.,"  are  to  be  taken  to  apply  to  the  delivery  of  the 
goods  only,  and  not  to  the  carriage  of  them,  which  may  have  been  out  of 
the  jarbdiction  (lb.). 

Amount  recoverable,']  In  the  case  of  a  charter-party,  if  the  stipulated 
payment  is  a  gross  sum  for  an  entire  ship,  or  an  entire  part  of  a  ship,  for 
the  whole  voyage,  the  whole  sum  will  be  payable,  although  the  merchant 
have  not  'fully  laden  the  ship  (Ab.  Sh.  410);  and  if  he  has  covenanted  to 
pay  freight  on  skins  by  the  pound,  net  weight,  at  thd  king's  beam,  freight 
is  due  on  the  outside  skins  in  which  the  packages  are  contained  (Morrison  v. 
P&ge,  4  Camp.  103).  So,  when  he  has  covenanted  to  furnish  a  complete 
lading,  or  a  specific  number  of  casks  or  bales,  or  certain  enumerated  articles, 
and  failed  to  do  so,  he  must  make  good  the  loss  which  the  owners  have  sus- 
tained by  his  failure,  to  be  settled,  in  case  of  disagreement,  by  a  jury,  who 
will  take  all  the  circumstances  into  their  consideration,  and  make  a  due 
allowance  to  the  merchant  for  the  profit  which  the  master  may  have  made 
by  bringing  the  goods  of  other  persons,  if  any  have  been  brought  (Puller  v. 
Stainforth,  11  E^st,  232  ;  Ab.  Sh.  411).  In  such  cases,  whether  the  ship 
return  empty  or  laden  with  a  cargo  of  articles  different  from  those  enumer- 
ated, the  freight  should  be  estimated  by  means  of  an  average,  so  as  to  take 
neither  the  greatest  |ior  the  least  possible  freight,  and  such  an  tiverage  is 
the  proper  measure  of  damages  (Capper  v.  Foster,  3  Bing.  N.  C.  938 ;  5 
Sco.  129 ;  Irving  v.  Clegg,  1  Bing.  N.  C.  53 ;  Thomas  v.  Clarke^  2  Stark. 
450) ;  and  where  the  charterer  of  a  ship  for  a  voyage  to  Tobago  and  back 
covenanted  to  load  and  despatch  her  in  time  to  join  the  convoy  that  should 
be  appointed  to  sail  frpm  the  W.  I.  on  the  first  of  August,  it  was  held  that 
he  was  liable,  for  not  having  loaded  and  despatched  her  by  the  22nd  of  July, 
the  day  the  W.  I.  convojr  passed  the  island  of  Tobago,  although  he  offisred 
to  kNid  her  with  a  complete  cargo  if  she  would  stop  a  fbw  days  longer,  and 
a  verdict  was  obtained  for  the  amount  of  the  dead  freight  claimed  (  Thomp- 
son V.  Inglis,  3  Camp.  428).  If  an  entire  ship  were  hired,  and  the  burthen 
thereof  expressed  in  the  charter-party,  and  the  merchant  covenant  to  pay  a 
certain  sum  for  every  ton,  &c.,  of  goods  whi(5h  he  shall  have  on  board,  but 
do  not  covenant  to  furnish  a  complete  lading,  the  owners  can  only  demand  ^ 
payment  for  the  quantity  of  goods  actually  shipped  (James  (Lady)  v.  Bast 
India  Company,  Ab.  Sh.  412) ;  but,  if  a  freighter  agree  to  load  a  full  and 
complete  cargo,  though  the  burden  of  the  ship  is  described  to  be  of  a  less 
quantity  than  it  really  *is,  yet  the  freighter  must  load  a  full  cargo 
according  to  the  real  burden  of  the  ship ;  and  he  will  liable  ibr  [  *82  ] 
freight  according  to  what  he  ought  to  have  loaded,  unless,  indeed, 
the  owner  or  master  make  a  false  description  of  the  burden,  with  a  fraudu« 
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lent  intent  (Hunter  v.  Tory,  2  B.  ^  Ad.  421 ;  3  Taunt.  469).  And  wh^n 
the  merchant  covenanted  to  provide  a  full  and  complete  cargo,  consisting  of 
copper,  tallow,  and  hides,  or  other  goods,  on  which  separate  rates  of  freight 
were  to  he  paid,  held,  that  having  supplied  her  with  as  large  a  quantity  of 
tallow  and  hides  as  she  chose  to  take  on  board,  he  was  not  bound  to  provide 
any  copper,  although  from  want  of  it  the  ship  was  obliged  to  keep  in  her 
ballast,  and  did  not  make  so  advantageous  a  freight  as  she  otherwise  would 
have  done  (Monrsom  v.  Page,  4  Camp.  108 ;  Irving  v.  Clegg,  1  Bing.  N.  C. 
53).  But  where  the  charter-party  makes  the  freight  payable  according  to 
the  quantity  of  goods,  the  merchant  must  pay  for  so  much  as  shall  be  deli- 
vered (Christie  v.  Row,  1  Taunt.  300). 

Where  the  merchant  engages  to  pay  a  certain  sum  for  every  month, 
week,  or  other  portion  of  a  voyage,  the  risk  of  the  duration  will  fall  upon 
the  merchant,  and  if  no  time  be  fixed  for  the  commencement  of  the  computa- 
tion, it  will  commence  from  the  day  on  which  the  ship  breaks  ground,  and 
commences  the  voyage,  and  will  continue  during  the  whole  course  of  the 
voyage,  during  all  unavoidable  delays  not  occasioned  by  the  act  or  neglect 
of  the  owner  or  master,  or  by  such  circumstances  as  work  a  suspension  of 
the  contract  for  a  particular  period  (Hnvelock  v.  Geddes,  10  East,  555 ; 
Ripley  v.  Scaife,  5  B.  &  C.  167  ;  Moorsom  v.  Greaves,  2  Camp.  267).  A 
month  is  a  calendar,  not  a  lunar  month  (Jolly  v.  Young,  1  Esp.  186). 

In  the  absence  of  any  express  contract  as  to  the  amount,  the  sum  to  be 
recovered  will  be  on  a  quantum  meruit^  and  evidence  of  the  usage  and  cus- 
tom of  trade  as  to  the  amount  should  be  proved.  The  59  Geo.  III.  c.  25, 
regulates  the  rate  of  freight,  &c.,  for  gold,  &c.,  on  board  hismajesty^s  ships. 
The  freight  for  goods  shipped  from  abroad,  and  consigned  to  a  merchant  in 
this  country,  is  to  be  calculated  according  to  the  net  weight  of  such  goods, 
as  ascertained  at  the  king's  landing-scales,  and  not  according  to  the  weights 
expressed  in  the  bill  of  lading,  unless  there  be  a  special  contract  so  to  pay 
for  them  (Holt,  C.  N.  P.  846 ;  see  Molloy  v.  Laing,  4  Taunt.  102). 

Evidence  for  Defendant. 

In  the  absence  of  any  agreement  to  the  contrary  (De  Silvale  v.  Kendall, 
4  M.  &  Sel.  37)  the  contract  for  the  conveyance  of  merchandise  is  in  its 
nature  an-entire  contract,  and  unless  it  be  completely  performed  by  the  deli- 
very of  the  goods  at  the  place  of  destination,  the  merchant  will,  in  general, 
reap  no  benefit  from  the  time  and  labour  expended  in  a  partial  conveyance, 
and,  consequently,  be  subject  to  no  payment  whatever,  although  the  ship 
may  have  been  hired  by  the  month  or  week  (Ah.  Sh.  406 ;  see  Crozier  v. 
Smith,  1  Man.  ds  G.  413 ;  Mashiter  v.  Buller,  1  Camp.  84).  The  cases 
where  a  partial  payment  may  be  claimed  are  exceptions,  founded  upon  prin- 
ciples of  equity  and  justice,  as  applicable  to  particular  circumstances  (lb.). 
In  Andrews  v.  Moorhouse,  5  Taunt.  435,  the  bill  of  lading  contained  the 
words  **  freight  for  the' said  goods  being  paid,'^  the  broker  who  freighted  the 
ship  proved  that  the  contract  for  the  conveyance  of  the  goods  was  verbal, 
and  that  he  told  the  deft,  that  the  freight  upon  a  voyage  from  London  to  the 
Cape  was  5/.,  paid  in  London,  or  7/.  paid  at  the  Cape;  the  deA.  preferred 
tlie  contract  at  5/.  per  ton ;  soon  af\er  the  vessel  had  sailed,  the  broker 

called  on  *the  defl.  for  payment,  who  answered  that  he  would  call 
[  •eS  ]   and  pay  it  on  the  following  Monday.     If  was  lefl  to  the  jury  to 

say  whether  the  agreement  intended  merely  to  change  the  place 
where  the  freight  should  be  payable,  in  case  any  should  be  earned,  or 
whether,  in  lieu  of  a  cohtract  for  freight,  it  was  intended  that  this  siHn  should 
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be  payaUe,  a|  all  eveots,  Rfler  shipping  tlie  goods;  and  the  jury  having 
^uod  that  the  mooey  should  be  paid,  at  all  events,  upon  the  delivery  of  the 
^Eoods  on  board  the  ship,  at  London,  the  court  refused  to  disturb  the  verdict. 
With  respect  to  living  animals,  whether  man  or  cattle^  which  may  die  during 
the  voyage,  without  any  fault  or  neglect  of  the  person  belonging  ti^the  ship, 
it  is  said  that,  if  there  be  no  express  agreement  whether  the  freight  is  to  be 
paid  for  the  lading  or  for  the  transportation,  freight  shall  be  paid  as  well  for 
the  dead  as  for  the  living.  If  the  agreement  be  to  pay  freight  for  the  lading 
them,  their  death  cannot  deprive  the  owners  of  the  freight.  If  the  agreement 
be  to  pay  freight  for  transporting  them,  then  no  freight  is  due  for  those  that 
die  on  the  voyage,  for  as  to  them  the  contract  is  not  performed  (Ah.  Sh.  410 ; 
MofilBit  V.  East  India  Company,  10  East,  468). 

DefL's  evidence  will  mainly  consist  in  rebutting  the  plt.'s  proofs.  The 
deft,  may  show,  as  a  defence,  that  he  derived  no  kind  of  benefit  from  the 
carriage  of  the  goods;  but,  if  he  accept  the  goods,  he  cannot  defend  himself 
from  the  payment  of  the  whole  freight,  on  the  ground  of  their  being  damaged, 
but  must  bring  his  cross  action  (Shields  v.  Davies,  6  Taunt.  65 ;  12  Bast, 
331 ;  Doug.  272,  ante,  p.  80).  And  damage  done  to  the  goods  by  bad  stow* 
age  cannot  be  given  in  evidence,  either  as  a  complete  defence,  or  mitigation 
of  damages,  even  though  the  damage  exceed  the  amount  of  the  freight  (4 
Camp.  1 19 ;  7  East,  479 ;  sed  vide  4  Rob.  Ad.  Rep.  282).  The  deft,  should 
not,  in  these  cases,  have  accepted  the  goods,  if  he  intended  to  discharge  him- 
self from  payment  of  the  freight  (see  3  Ch.  C.  L.  413).  No  freight  is  due 
where,  by  the  sale  of  the  goods,  the  voyage  has  been  totally  defeated  (Dod, 
^17) ;  yet,  where  the  master,  by  the  most  imperious  necessity,  was  com])elled 
to  sell  a  part  of  the  cargo,  and  there  was  a  total  absence  of  all  fraud,  but 
the  expenses  were  incurred  by  the  default  of  the  defls.,  full  freight  was 
allowed  on  the  entire  cargo  (lb.  385  ;  see  3  Rob.  Ad.  Rep.  160  ;  4  Rob*  Ad, 
Hep.  17,77,  ante^  p.  80).  No  freight  is  recoverable  if  the  voyage  was  pre- 
vented, upon  its  immediate  commencement,  without  the  deft.'s  act  (4  Rob. 
Ad.  Rep.  77).  The  deft,  will  be  allowed  to  deduct  from  freight  decreed  to 
the  crown,  moneys  advanced  to  the  master,  to  enable  him  to  prosecute  his 
voyage  (Edw.  A.  Ress.  232).  A  covenant  for  payment  of  freight  on  delivery 
of  goods,  is  not  discharged  by  the  master's  taking  from  the  freighter's  agent 
a  bill  oi\  a  third  person,  which  is  not  duly  paid,  although  the  agent  fail  with 
the  amount  in  his  hands  (4  Camp.  257 ;  Taylor  v.  Briggs,  Moo.  dz^  M.  28y 
and  see  Holt,  C.  72) ;  but  it  would  be  otherwise,  if,  a  cash  payment  being 
offered,  the  master  preferred  a  bill,  or  the  master  should  so  act  as  to  take 
the  bill  in  full  satislabtion  of  the  freight  (lb. ;  Holt,  C.  75 ;  3  Bast,  147 ;  see 
Bovil  V.  Hammond,  6  B.  dz^  C.  150,  as  to  taking  bill  of  consignee).  Taking 
a  bill  from  the  consignee,  drawn  upon  the  consignor,  but  which  the  latter 
refuses  to  accept,  is  no  answer  to  an  action  against  the  consignor  (Tapley  v* 
Martins,  8  T.  R.  451;  2  Camp.  515;  Marsh  v.  Paddar,  4  Camp.  257; 
Strong  V.  Hart,  6  B.  dc  C.  160).  The  master,  however,  having  no  lien  on 
^  freight  for  his  wages,  has  no  right  as  against  his  owners  to  receive,  but 
only  as  their  servant  (Smith  v^  flummer,  1  B.  dp  A.  575) ;  and  payment  of 
the  freight  to  the  owners  on  their  demand,  will  be  a  discharge  against  a 
claim  by  the  master,  not  only  in  the  case  of  goods  brought  *ia  a 
general  ship,  but  also  in  the  case  of  an  agreement  not  under  seal,  [  *84  ] 
made  between  the  master  and  charterer,  and  ahhough  the  master 
may  have  previously  given  notice  to  the  charterer  not  to  pay  the  freight  to 
any  person  but  himself  (Atkinson  v.  Cotesworth,  3  B.  &  C.  647).  Payment 
to  the  absolute  owner  in  discharge  of  his  lien  for  freight  is  available  against 
a  sub^charterer,  with  whom  the  merchant  may  have  contracted  for  their 
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carriage,  and  the  owner  can  only,  in  such  case,  claim  the  rate  of  fretgliC 
agreed  upon  between  himself  and  the  charterer  (Mitchenson  t.  Begbie,'9 
Bing.  190).  The  master,  by  taking  an  indorsement  on  the  charter-party, 
requesting  the  consignee  to  pay  freight,  and  omitting  to  give  notice  of  non- 
payment,<i)oes  not  discharge  the  consignor  (1  Taunt.  800). 

If  the  voyage  be  illegal  by  reason  of  the  goods  being  contraband,  or  for 
any  other  cause,  the  freight  cannot  be  recovered  (Ah.  Sh.  425 ;  see  Blanck 
V.  Solly,  8  Taunt.  89). 

As  to  whether  freight  may  be  claimed  where  the  whole  voyage  has  been 
performed  but  a  part  only  of  the  merchant's  goods  have  been  brought  in 
safety  to  the  place  of  destination  (see  Ab.  Sh.  4*S4) ;  or  where  the  whole 
voyage  has  not  been  performed,  but  the  master  has  delivered  the  goods  to  a 
merchant  at  a  place  short  of  the  port  of  destination  (see  lb. ;  Luke  v.  Lyde, 
2  Burr.  889;  Havelock  v.  Geddes,  10  East,  555;  Lutwidge  v.  Grey,  supra; 
Bailie  v.  Mondigliani,  cited  Ab.  Sh.  448 ;  The  Copenhagen,  1  Rob.  Ad.  Rep. 
289 ;  but  see  The  Isabella,  4  Rob.  Ad.  Rep.  77 ;  and  see  Cook  v.  Jennings, 
7  T.  R.  381 ;  Bright  v.  Cowper,  1  Brown,  21 ;  see  also  Hunter  v.  Prinsep, 
10  Ea.  378;  Liddard  v.  Lopez,  10  East,  526 ;  Osgood  v.Groning,  2  Camp. 
466  ;  see  Ab.  Sh.  451  et  seq,).  A  cargo  of  rice,  shipped  at  B.,  was  by  the 
bill  of  lading  to  be  delivered  at  R.  to  the  pit.  he  paying  freight  for  the  same. 
The  vessel  was  compelled  by  stress  of  weather  to  put  into  the  Mauritius, 
where,  the  rice  being  damaged,  was  of  necessity  sold  by  the  master,  acting 
bond  fde^  but  without  the  knowledge  of  the  shippers :  held,  that  no  freight 
was  due,  either  for  the  whole  voyage  or  pro  raid  (Vlierboom  v.  Chapman, 
13  M.  &  W.  280). 

The  defts.  chartered  pit's,  ship  from  London  to  Buenos  Ayres,  there  to 
deliver  her  cargo,  reload,  and  proceed  to  a  port  between  Gibraltar  and 
Antwerp,  freight  for  voyage  out  and  home  1300/.,  if  delivered  at  Gibralter, 
in  Spain,  London,  or  Liverpool :  200/.  to  be  paid  in  London  on  the  vessel's 
departure,  the  remainder  on  final  delivery  of  the  homeward  cargo.  The 
ship  proceeded  to  Buenos  Ayres,  delivered  her  cargo  there,  and  sailed  again 
with  a  cargo  of  hides,  which  defls.  consigned  to  Gibraltar.  At  Fayal,  the 
ship,  and  about  one-third  of  the  hides  were  lost.  The  vice«consul  of  Fayal, 
acting  on  behalf  of  the  defts.  at  the  request  of  the  captain  of  the  ship  trans- 
mitted the  residue  of  the  hides  by  another  vessel  to  de(l.'s  consignees  at 
Gibraltar,  where  they  were  accepted,  and  the  freight  from  Fayal  and  Gibraltar 
paid  by  deAs.  Held,  that  the  pit.  was  not  entitled  to  the  1300/.  freight ;  that 
he  was  not  entitled  pro  raid  itineris  for  freight  to  Buenos  Ayres,  or  from 
Fayal  to  Gibraltar,  but  that  he  was  entitled  to  freight  pro  raid  from  Buenos 
Ayres  to  Fayal  (Mitchell  v.  Darthez,  2  Bing.  N.  C.  555). 

Where  a  ship  took  on  board  a  cargo  in  Salt  River,  in  Jamaica,  at  great 
expense  to  the  owners  (who  are,  by  the  custom  of  that  place,  obliged  to  fetch 
the  goods  from  the  shore  at  their  own  expense),  and  which  actually  cleared 
out  for  the  voyage,  but  while  waiting  for  convoy  was  cut  off  out  of  the  river 
by  some  French  vessels,  and  being  afterwards  retaken,  was  carried  into 
Port  Royal,  where  the  cargo  was  sold,  under  an  order  of  the  Court  of  Admi- 
ralty, and  the  proceeds,  with  the  deduction  of  salvage,  paid  to  the  merchants: 
*it  was  held,  that  nothing  could  be  claimed  of  the  merchants,  for 
[  *85  ]  there  had  been  no  commencement  of  the  voyage,  and  therefore  no 
freight  could  be  due ;  and  that  as  the  freight  was  by  the  contract, 
the  only  remuneration  of  all  the  services  performed  by  the  owners,  they 
were  not  entitled  to  any  recompense  for  the  expense  of  taking  the  goods  on 
board  (Curling  v.  Long,  1  B.  &  P.  634).  Where  a  ship  is  hired  by  a  char- 
ter-party to  sail  from  one  port  to  another,  and  from  thence  back  to  the  first ; 
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thus,  from  London  to  Leghorn,  and  thence  back  to  London,  at  a  certain 
8iun,  to  be  paid  for  every  month  or  other  period  of  the  duration  of  employ- 
ment upon  such  a  contract,  if  the  whole  is  one  entire  voyage,  and  the  ship 
sail  in  safety  to  Leghorn,  and  there  deliver  the  goods  of  the  merchant  and 
take  others  on  board  to  be  brought  to  London,  but  happen  to  be  lost  on  her 
return  thither,  nothing  is  due  for  freight,  although  the  merchant  has  had  the 
benefit  of  the  voyage  to  Leghorn.  But  if  the  outward  and  homeward  voyage 
are  distinct,  freight  will  be  due  for  the  proportion  of  the  time  employed  in 
the  outward  voyage ;  (see  Mackreli  v.  Simond,  cited  Ab.  Sh.  464 ;  see  also 
Byrne  v.  Pattison,  ib.  466).  And  in  the  case  of  a  ship  which  arrived  with 
a  cargo  at  Naples,  where  the  cargo  was  seized  by  the  government,  and  so 
the  roaster  was  prevented  from  delivering  it  to  the  consignee  of  the  mer- 
chant ;  it  was  held,  that  the  merchant  was  not  liable  to  pay  the  outward 
freight  (Storer  v.  Gordon,  3  M.  dz;  S.  308).  W^^ere,  by  charter-party,  the 
freighter  covenanted  to  pay  to  the  owner  freight  at  and  afler  the  rate  of  so 
much  per  ton  per  month  for  the  term  of  six  months  at  least,  and  so  in  pro- 
portion for  less  than  a  month,  or  for  such  further  time  than  six  months  as 
the  ship  might  be  detained  in  the  service  of  the  freighter  until  her  final  dis- 
charge, or  until  the  day  of  her  being  lost,  captured,  or  last  seen  or  heard  of, 
such  freight  to  be  paid  to  the  commander  of  the  ship  in  manner  following : 
viz.,  so  much  as  might  be  earned  at  the  time  of  the  arrival  of  the  ship  at  her 
first  destined  port  abroad,  to  be  paid  within  ten  days  next  aAer  her  arrival 
there,  and  the  remainder  of  the  freight  at  specified  periods :  held,  that  this 
constituted  one  entire  covenant,  and  that  the  arrival  of  the  ship  at  her  first 
destined  port  abroad  was  a  condition  precedent  to  the  owner's  right  to  recover 
any  freight,  and  that  the  ship  having  been  lost  on  her  outward  voyage  the 
owner  was  not  entitled  to  recover  freight  at  so  much  per  calendar  month  to 
the  day  of  the  loss  (Gibbon  v.  Mendez,  2  B.  &  A.  17).  For  this  subject 
generally,  see  more  fully,  Ab.  Sh.  402 — 471. 

Wii/iess,]  A  witness  called  by  pit.  stated  on  the  voir  dire  that  he  had 
as  agent  for  pit.,  instructed  an  attorney,  £.,  to  commence  the  suit,  that  E. 
had  carried  on  the  suit  to  a  certain  stage,  and  died,  that  witness  had  not  told 
K.  that  he  was  to  look  to  the  pit.  only  for  costs,  that  no  demand  for  costs 
had  been  made  upon  himself,  and  that  he  had  not  been  released.  It  did  not 
appear  under  what  circumstances  the  papers  had  been  handed  over  to  the 
presi'nt  attorney,  nor  whether  the  costs  of  E.  had  been  discharged :  held, 
that  these  facts  did  not  show  an  interest  to  disqualify  the  witness  (Sbipton  v. 
Thornton,  9  Ad.  &  E.  314 ;  see  ««  Witness"). 


♦GOODS  SOLD,  Action  poh.  [  *86  ] 

Fork  of  Ribxbot  for,  p.  86. 

Fork  of  Pleadings,  p.  86. 
Declcuralionj  p.  86. 

Precedents,  p.  92. 

• 

EvmEHCB  fob  Plaintiff,  p.  92. 

In  Action  for  Goods  sold  and  delivered^  p.  92. 
Contract  of  Sale,  p.  92. 

Froof  of  ddi»ery  and  Ac(xptanoe  unthin  the  Statute  ofFrauds,  p. 
92. 


8«  GOODS  SOLD,  ACTION  FOR, 

Pit  V  Pfopenif  in  the  Goods ^  p.  99. 

Price  of  GoodSy  p.  105. 
In  Action  for  Goods  bargained  and  sold,  p.  105. 
In  Action  for  not  delivering  Goods,  p.  114. 

EviDEi^cE  FOR  Defendant,  p.  117. 


Form  of  Remedy. 

Absvxpsit,  or  debt,  lies  on  a  parol  or  written  contract,  not  under  seal, 
for  the  price  of  goods  sold  {ante,  "Assumpsit;"  Fort.  197;  Emery  v.  Fell, 
2  T.  R.  28).  In  general,  where  there  is  no  contract  of  sale,  these  are  not 
the  appropriate  forms  of  •remedy  (3  Camp.  352;  4  Taunt.  189);  but  tro- 
ver, or  an  action  for  deceit,  &c.,  must  be  resorted  to ;  but  assumpsit  lies  for 
the  value  of  goods  obtained  tortiously  (3  Taunt.  274 ;  6  T.  R-  681 ;  2  T. 
R.  145);  if,  however,  the  plt.'s  property  in  the  goods  be  not  clear  and 
indisputable,  it  would  be  most  advisable  to  sue  on  the  tort  (1  B.  &  C.  418 ; 
2  D.  &  Ri  568).  Assumpsit  lies  for  goods,  as  sold,  against  a  ded.,  who, 
by  fraud,  procured  the  pit.  to  sell  to  an  insolvent,  goods  which  the  deft,  got 
into  his  possession  (Hill  v.  Perrott,  3  Taunt.  274 ;  Abbotts  v.  Barrv,  2  B.  & 
B.  369.  But  see  B.  N.  P.  130;  Bennett  v.  Francis,  2  B.  &  P.  554).  Tro- 
ver  may  be  maintained  for  goods  sold,  but  not  delivered,  by  the  vendee 
against  the  vendor;  but  this  action  will  not  lie  if  the  goods  be  not  set  apart 
by  the  vendor,  as  it  cannot  be  maintained  but  for  specific  goods  (Austen  v. 
Craven,  4  Taunt.  644;  Whitehouse  v.  Frost,  12  East,  614;  Harman  ¥• 
Anderson,  2  Camp.  243  ;  see  "  Tkover"). 

Assumpsit  for  the  price  of  shares  in  a  railway  company.  The  declaration 
averred  that  the  pits,  were  ready  and  willing  to  transfer  the  shares.  Plea, 
that  the  pits,  were  not  ready  and  willing  to  do  so.  On  the  15th  October, 
1845,  defls.  bought  from  pits,  in  the  Manchester  share-market,  100  railway 
shares,  to  be  paid  for  on  the  31st  October.  On  the  14th  October  a  call  had 
been  made  on  the  shares.  By  the  custom  of  that  market  the  deed  of  trans* 
fer  was  to  be  prepared  by  the  vendor.  On  the  1st  November  pits,  applied 
to  deAs.  for  a  name  to  be  inserted  in  the  deed  as  buyer.  No  name  was  fur- 
nished, and  defts.  aflerwards  refused  to  accept  the  shares  when  tendered  to 
them.  Pits,  had  not  paid  the  calls  on  the  shares.  By  8  Vict.  c.  16,  s.  16, 
no  shareholder  can  transfer  his  share  til!  he  has  paid  all  calls  due  on  it : 
held,  that  pits,  were  entitled  to  recover  the  price  of  the  shares,  for  they  were 
in  a  condition  to  make  a  transfer  of  them  by  paying  the  calls  on  or  before 
the  31st  October,  had  the  defls.  furnished  them  with  the  name  of  the  trans- 
ferree  (Shaw  v.  Rowley,  16  M.  &  W.  810;  5  Railw.  Cas.  47). 

Form  of  Pleadings. 

The  price  of  goods  may  be'  recovered  under  the  common  indebitatus 
count,  in  assumpsit  or  debt,  if  they  have  been  actually  delivered,  and  the 
contract  was  to  pay  in  money,  and  the  time  of  credit  bo  expired  (Mussen  v« 
Price,  4  East,  147 ;  Brooke  v.  White,  1  N.  R.  330 ;  Thompson  v.  Maceroni, 
2  B.  &  C.  2;  4  D.  &  R.  619;  Smith  v.  Chance,  2  B.  &  A.  755;  Salter 
v.  Woodhara,  ^  Man.  &  G.  650;  Siorr  v.  Scott,  6  C.  &  P.  241);  even 
though  there  be  a  special  agrement  between  the  parties :  as,  where  A.  agreed 
with  B.  to  let  him  certain  land,  on  condition  that  A.  should  have  a  moiety 
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of  the  cropSy  lor  which  purpose  the  crops  were  appraised  (or  both  parties,  it 
was  held  that  A.  might  declare  on  the  general  indebitatus  count, 
^without  stating  the  special  agreement,  as  the  agreement  was  exe-  [  *87  ] 
cuted  by  the  appraisement,  and  the  action  arose  out  of  something 
collateral  to  it  (Poulter  v.  Killingbeck,  1  B.  &  P.  997  ;  Leeds  v.  Burrows, 
J  2  East,  1).  Where,  by  a  written  agreement,  A.  agreed  with  B.  that  the 
latter  should  have  A.'s  farm  for  his  life,  at  20/.  a  year  rent,  and  the  whole 
of  A.'s  keep  and  maintenance;  B.  to  take  the  stock  at  75/.  10^.,  which  he 
did,  and  had  possession  of  the  land  for  his  life :  held,  that  his  executor  might 
be  sued  for  the  price  of  the  stock,  as  for  goods  sold  and  delivered  (Stone  v. 
Rogers,  2  M.  &  W.  448). 

A  testator  contracted  for  jewellery  on  the  terms  of  returning  it  within  a 
year,  and,  if  he  did  not  do  so,  paying  n  certain  price  for  it,  with  interest ; 
and  the  jewellery  not  having  been  returned,  the  vendor  brought  an  action 
against  the  executor  for  the  amount,  as  for  goods  sold  and  delivered,  and  (or 
interest  on  money  lent  and  forborne,  and  the  jury  having  found  a  verdict 
for  the  sum  demanded  and  interest,  the  court  refused  to  disturb  it  or  reduce 
the  damages,  although  it  was  insisted  that  the  contract  was  entire,  and  ought 
to  have  been  declared  on  specially  (Harrison  v.  Allen,  2  Bing.  4).  If  goods 
are  supplied  on  sale  or  return  within  a  year,  after  the  year  has  expired,  if 
the  goods  have  not  been  returned,  the  seller  may  recover  the  price,  on  a 
count  for  goods  sold,  &c.  (lb.).  In  an  agreement  for  the  sale  of  oil,  was  the 
following  memorandum :  '*  The  casks  to  be  returned  in  three  months,  or  to 
be  paid  for,  at  the  rate  of  3/.  per  ton."  The  casks  not  having  been  returned 
within  the  speci(ied  time,  held,  that  the  value  might  be  recovered  in  an  action 
for  goods  sold  and  delivered  (Johnson  v.  Kirkaldy,  4  Jur.  988).  Where  A, 
sold  to  B.  beer  in  casks,  giving  him  notice  that,  unless  he  returned  the  casks 
in  a  fortnight,  he  will  be  considered  as  the  purchaser,  and  B.  omitted  to  return 
the  casks  in  the  limited  time,  Lord  EUenborough  was  of  opinion,  that  he  was 
not  liable  on  a  count  for  goods  sold  and  delivered,  the  whole  resting  in  special 
agreement  (Lyons  v.  Barnes,  2  Stark.  39).  So,  upon  a  contract  of  sale  and 
return,  within  a  reasonable  time,  and  the  goods  are  detained  an  unreason- 
able time  (Beverly  v.  Lincoln  Gas  and  Coke  Company,  6  Ad.  &  E.  829 ; 
Bailey  v.  Goldsmith,  Pea.  56 ;  see  Studdy  v.  Sanders,  5  B.  &  C.  628 ;  Har- 
rison V.  Allen,  2  Bing.  4 ;  see  also  Bianchi  v.  Nash,  1  M.  &  W.  545).  The 
pit.  supplied  the  deft,  with  wine,  and  delivered  invoices ;  but  the  deft,  did  not 
produce  them,  and  the  plt.*s  clerk  swore  that  such  invoices  invariably  con- 
tained a  charge  for  bottles.  After  the  last  delivery  the  deft,  paid  for  the 
wine,  deducting  the  bottles,  and  the  traveller  told  deft,  that  the  boatman 
would  call  for  the  bottles ;  the  jury  having  found  a  verdict  for  the  pit.  for  the 
value  of  the  bottles :  held,  that  such  finding  was  right,  as  the  jury,  after  an 
unreasonable  length  of  time,  were  at  liberty  to  infer  that  the  deft,  meant  to 
keep  and  pay  for  the  bottles  (Wood  v.  Brenton,  2  Jur.  1043).  Goods  were 
sold  upon  these  terms ;  7|  per  cent*  discount,  bill  at  three  months ;  10  per 
cent,  discount,  cash  in  fourteen  days :  held,  that  the  vendors  could  not  sue 
for  goods  sold  and  delivered  within  the  fourteen  days,  even  if  the  sale  had 
been  eftected  by  fraud  on  the  part  of  the  vendee  (Street  v.  Smith,  1  C.  M.  & 
R.  312;  4  Tyrw.  1019).  Where  A.  agreed  to  sell,  and  B.  to  buy  a  ship, 
which  A.  undertook  should  be  fitted  similar  to  another  ship,  but  before  the 
time  of  completing  the  fittings  B.  repudiated  the  contract,  and  refused  to  take 
the  ship,  previous  to.  which  A.  had  done  extras  to  the  ship  at  B.'s  desire^ 
but  did  not  go  on  with  the  fittings  after  the  refusal,  but  on  the  contrary 
sold  the  ship,  and  brought  his  action  against  B.  for  the  loss  on  the  sale ; 
the  declaration  averred  that  the  ship  was  fitted  according,  &c.  ,*  and  also. 
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*that  it  was  ready  for  delivery  at  the  proper  time:  held,  that  he  coald  n^t 
recover  on  the  special  contract,  nor  for  the  extras  on  the  count  for  work 
and  labour,  because  he  had  sold  the  ship  (Parmeter  v.  Burrelf,  3  C.  & 
P.  144).  A.,  a  dealer  in  china,  being  insolvent,  assigned  his  business  and 
his  stock  in  trade  to  his  brother  B.,  who  was  a  carver  and  gilder,  and  com- 
promised with  his  creditors  to  pay  them  five  shillings  in  the  pound,  his  brother 
B.  undertaking  to  pay  them  two  shillings  and  sixpence  in  the  pound,  and  be 
himself  the  remainder ;  A.  continued  to  manage  the  business  in  the  shop  (or 
his  brother,  whose  name  was  over  the  door,  and  whose  wife  occasionally 
went  there.  One  of  A.'s  creditors  applied  at  that  shop,  and  pressed  him  for 
payment  of  bis  share  of  the  composition  ,*  A.  ofiered  a  bill  of  exchange  in 
payment,  on  which  the  brother's  name  had  been  put,  but  without  his  name 
as  indorser,  and  as  the  amount  exceeded  that  due  for  composition.  A.,  and 
B/s  wile,  who  was  then  in  the  shop,  proposed  that  goods  should  be  supplied 
to  the  shop  to  the  amount  of  the  balance,  which  was  agreed  to,  and  goods 
were  accordingly  sent ;  the  bill  having  been  dishonoured,  B.  was  sued,  and 
he  pleaded  that  he  did  not  indorse,  and  that  he  had  not  notice  of  dishonour, 
and  the  jury  found  for  him  on  these  pleas.  Evidence  was  given  that  B.  held 
himself  out  as  responsible  for  all  orders  given  at  that  shop ;  the  jury  found 
that  A.  had  a  general  authority  to  buy  goods  for  B.,  and  that  the  pit.  did 
not  sell  the  goods  on  the  credit  of  the  bill  alone,  but  on  the  credit  of  B. : 
held,  that  the  value  of  the  goods  sent  was  recoverable  on  a  count  for  goods 
sold  and  delivered,  in  an  action  against  B.  (Rose  v.  Edwards,  1  M.  &  W. 
734). 

If  goods  are  to  be  paid  for  partly  in  money  and  partly  in  goods,  to  be  de- 
livered, the  vendor  must  declare  sp>ecially  (Burke  v.  Parker,  1  H.  Bl.  287  ; 
Talvert  v.  West,  Holt,  N.  P.  179 ;  Read  v.  Hutchinson,  3  Camp.  852 ;  see 
also  Collingbourne  v.  Mantel,  5  M.  &  W.  289;  Harrison  v.  Luke,  14  M.  & 
W.  139).  But,  if  the  goods  are  delivered  to  him  in  part  performance,  the 
money  may  be  recovered  under  the  common  count  (1  Ch.  jun.  PI.  178). 
But,  where  the  pit.  agreed  to  sell  a  horse  to  the  defl.,  to  be  paid  for  partly 
by  a  horse  of  the  defl.  and  partly  by  money,  and  the  defl.  delivered  the 
horse,  but  refused  to  pay  the  money,  the  money  may  be  recovered  under  the 
common  count  for  goods  sold  (Sheldon  v.  Cox,  3  B.  &  C.  420 ;  Bull  v.  Parker, 
2  Dowl.  N.  S.  346 ;  and  see  Dunmore  v.  Taylor,  Pea.  67,  and  Hankey  v. 
Smith,  Pea.  67 ;  Forsyth  v.  Jervis,  1  Stark.  437 ;  Ingram  v.  Shirley,  ib.  185), 
Where  the  contract  is  conditional,  and  in  the  alternative,  it  will  be  necessary 
to  declare  specially  (Davis  v.  Nicholls,  2  Ch.  Rep.  321):  as,  where  deft, 
agreed  for  the  purchase  of  1000  bags  of  wheat,  40  or  60  of  which  were  to 
be  delivered  on  one  market-day,  and  the  remainder  on  another  market-day, 
pit.  could  not  declare  absolutely  for  the  sale  of  40  bags  on  the  first  day,  but 
the  contract  must  be  stated  in  the  alternative,  according  to  the  original  terms 
of  it  (Penny  v.  Porter,  2  East,  2 ;  Shipham  v.  Sanders,  ib.  4,  n. ;  Miles  v. 
Sheward,  8  East,  8 ;  Tate  v.  Wellings,  3  T.  R.  531). 

Where  the  pit.  agreed  to  let  (or  lend)  the  defl,  a  musical  snuff-box  on  the 
understanding  that  if  it  was  damaged  the  defl.  was  to  have  it,  and  3/.  lOs. 
was  to  be  taken  as  its  value,  the  defl.  received  the  box,  and  it  was  damaged: 
held,  that  the  pit.  was  entitled  to  maintain  an  action  for  goods  sold  and  de- 
livered, and  that  it  was  not  necessary  to  declare  specially  (Bianchi  v.  Nash, 
1  M.  &  W.  545 ;  see  Martens  v.  Adcock,  4  Esp.  261 ;  Hore  v.  Milner,  Pest. 
42  a,  n.). 

In  order' to  maintain  a  count  for  goods  bargained  and  sold,  it  must  appear 

that  the  property  passed ;  therefore,  where  a  machine  is  ordered  to 

[  *89  ]  be  made,  the  maker,  having  completed  it,  cannot  sue  *for  goods 
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bargained  and  sold  if  there  be  no  appropriation  of  the  particular  machine 
assented  to  by  the  buyer  (Atkinson  v.  Bell,  8  B.  &  C.  277);  secm^  if  he 
assent,  as  by  payment  (Wiikins  v.  Bromhead,  6  Man.  &  G.  972;  see 
Oidiield  v.  Lowe,  9  B.  &  C.  73 ;  see  Laythorpe  v.  Bryant,  8  Biog.  N.  C. 
480).  Goods  sold  for  ready  money  were  packed  up  in  boxes  of  the  vendee, 
for  him  and  in  his  presence,  but  remained  on  the  premises  of  the  vendor : 
held,  that  goods  sold  and  delivered  would  not  lie  (Boulter  v.  Arnott,  1  C.  & 
M«  333).  The  pits,  in  London  sold  to  the  defls.  a  quantity  of  butter,  which 
they  expected  from  Sligo,  the  quantity  and  price  being  specified  in  the  con- 
tract ;  the  butter  to  be  shipped  for  London  in  October,  to  be  paid  for  by  bill 
at  two  months  from  the  date  of  landing.  It  was  not  shipped  until  November, 
but  the  defls.  waived  the  objection  and  accepted  the  invoice  and  bill  of  lading ; 
the  butter  having  been  lost  by  shipwreck,  it  was  held  that  the  property  had 
passed  to  the  defts.,  and  that  they  might  be  sued  for  goods  bargained  and 
sold,  or  sold  and  delivered,  by  Parke,  J.  (Alexander  v.  Gardner,  1  Bing.  Ijf. 
C.  671 ;  Scott  V.  England,  14  Law  J.  43,  Q.B.). 

Where  the  action  is  not  against  the  vendee,  but  against  the  party  who 
guaranteed  the  price,  if  the  vendee  make  default  the  declaration  should  be 
special  (see  "  GuASAirrEE").  So,  where  there  has  been  no  delivery  or  ac* 
ceptance  of  the  goods,  by  reason  of  their  being  mixed  and  not  distinguished 
from  others,  or  not  having  been  weighed,  6z;c.,  to  ascertain  the  exact  price, 
for  no  property  in  the  identical  goods  passes  to  the  defl.,  to  whose  use  they 
have  not  been  appropriated  (see  Rhode  v.  Thwaites,  6  B.  &  C.  388 ;  Gillett 
V.  Hill,  2  C.  &  M.  535;  per  Bayly,  J.,  Elliot  v.  Pybus,  10  Bing.  512;  Sim- 
mons  V.  Swifl,  5  B.  &  0.  857 ;  1  Ch.  PI.  166,  858 ;  see  pM,  p.  97). 

Where  the  whole  credit  has  not  expired,  it  is  necessary  to  declare  spe- 
cially; as,  where  goods  were  to  be  paid  for  by  bill  at  three  months  (Hoskins 
T.  Duperoy,  9  East,  498 ;  Lee  v.  Bisdon,  2  Marsh.  495) ;  and,  where  deft. 
agrees  to  pay  in  three  months  by  bill  at  two  months,  the  credit  will  not 
elapse  till  the  expiration  of  five  months  (Mussen  v.  Price,  4  East,  147;  Mul- 
lar  V.  Shaw,  ib.  149 ;  Dutton  v,  Solomonson,  3  B.  &  P.  582;  Hoskins  v. 
Duperoy,  9  East,  498 ;  Marshall  v.  Poole,  13  East,  98 ;  Lee  v.  Bisdon,  2 
Marsh.  498) ;  and,  where  goods  are  to  be  paid  for  at  six  or  nine  months* 
credit,  and  tl^y  are  not  paid  for  at  the  end  of  six  months,  the  credit  will  not 
expire  till  the  end  of  the  nine  months  (Price  v.  Nixon,  5  Taunt.  538).  But 
the  price  of  goods  may  be  recovered  in  these  cases  on  the  common  count 
for  goods  sold,  if,  when  the  pit.  declares,  and  at  the  time  the  declaration  is 
correctly  entitled,  the  credit  has  expir^,  though  the  writ  was  issued,  and 
the  defl.  was  arrested  before  (Swancott  v.  Westgarth,  4  East,  75 ;  see  Hall 
v.  Obber,  11  East,  118);  as  also  interest  (Farr  v.  Ward,  3  M.  &  W.  25; 
Davis  v.  Smith,  8  M.  &  W.  899).  Where  coods  were  sold  on  the  5th  of 
October,  to  be  paid  for  in  two  months ;  held,  that  an  action  for  the  price 
could  not  he  supported  until  afler  the  expiration  of  the  5th  of  December 
(Webb  V.  Fairmaner,  3  M.  &  W.  473).  If  goods  were  to  be  paid  for  by  a 
bill  of  exchange  or  promissory  note,  and  the  deft,  has  refused  to  give  it,  the 
declaration  should  be  special  (Mussen  v.  Price,  4  East,  147;  Dalton  v.  Solo- 
mon, 3  B.  &  P.  582 ;  Paul  v.  Dod,  2  C.  B.  800 ;  Paul  v.  Parker,  2  DowL 
N.  S.  345 ;  Street  v.  Smith,  1  C.  M.  &  R.  312).  But,  if  the  time  for  which 
the  bill  was  to  run  has  expired,  the  price  of  the  goods  may  be  recovered 
under  the  common  count  (Webb  v.  Fairmaner,  3  M.  &  W.  473 ;  Helps  v. 
Wioterbottpm,  2  B.  &  A.  397).  So  where  the  bill,  &c.,  has  been  dishon< 
cured  (Fry  v.  Hill,  7  Taunt.  897 ;  see  post).  And  this  count  is  sustain- 
able, although  the  bill  had  been  given,  and  the  *'plt.  had  indorsed  it 
away,  and  was  not  the  holder  at  the  time  the  action  was  brought,   [*90] 
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provided  the  deft,  dishonoured  the  bill  and  the  pit.  had  it  in  his  poa« 
session  at  the  trial  (Burden  v.  Hatton,  4  Bing.  464).  Where  the  pit,  re* 
ceived  from  the  ded.  a  promissory  note  in  payment  for  goods  indorsed  by 
the  defl.,  but  not  made  payable  to  orders  the  note  having  been  dishonoured 
by  the  maker,  it  was  held  that  the  pit.  was  entitled  to  recover  the  price  of 
the  goods  on  the  common  count,  although  he  had  not  given  the  deft,  due 
notice  of  the  dishonour  of  the  note  (Piimley  v.  Westley,  2  Bing.  N,  C.  249; 
2  Sco.  423).  If  the  bill  be  lost  before  or  aHer  it  is  due  no  action  can,  in 
general,  be  brought  for  the  price  of  the  goods  sold  (Champion  v.  Terry,  3 

B.  &  B.  295 ;  Hansard  v.  Robinson,  7  B.  &  C.  90). . 

Where  the  sale  was  to  the  deft.,  and  the  delivery  to  a  third  person,  at  his 
request,  the  statement  that  the  sale  and  delivery  were  to  the  ded.  being  no 
cording  to  the  legal  effect,  will  suffice  (8  T.  R.  328 ;  2  Show.  410 ;  B.  N. 
P.  136 ;  1  Stra.  127);  but  a  collateral  undertaking  to  pay  for  goods  sold  to 
a  third  person  must  be  declared  on  specially  (1  Saund.  211  a  b;  Mines  v« 
Sculthorpe,  2  Camp.  215);  and,  as  to  what  is  such  collateral  undertakings 
fos^, ''  GuARANTBS."  In  an  action  against  a  broker  under  a  del-creekre 
commission,  wherein  the  defl.  became  indebted  to  the  pit.  the  declaration 
must  be  special  (Gall  v.  Comber,  1  Taunt.  279 ;  7  Taunt.  568 ;  and  sea 
Solly  V.  Weiss,  8  Taunt.  731) ;  but  the  common  count  for  goods  sold  and 
delivered  suffices  sometimes,  though  defl.  has  prevented  the  delivery,  and 
payment  was  not  to  be  made  till  delivery  (Studdy  v.  Sanders,  5  B.  &  C. 
638 ;  8  D.  &  R.  403).  Where  the  defl  agreed  to  sell  to  the  pit.  three  un* 
finished  houses,  and  to  finish  them  within  a  certain  time,  and  thfs  pit.  agreed 
to  pay  for  them  by  the  delivery  of  cement,  at  a  fixed,  but  higher  than  tho 
usual  price,  and  the  defl.  did  not  complete  the  houses  within  the  time,  and 
liflerwards  said  he  had  sold  one  of  them :  held,  that  the  common  count  for 
cement  was  sufficient,  the  defl.  having  broken  his  concract,  and  disabled 
himself  from  completing  it,  but  that  the  jury  should  only  give  the  ordinary 
price  of  cement  (Baynes  v.  Payne,  cited  1  Ch.  PI.  357 ;  Beverly  v.  Lincoln 
Gas  Company,  6  Ad.  &  E.  829). 

In  general,  where  the  contract  is  not  .substantially  for  the  sale  of  goods, 
but  is  rather  for  work  and  materials,  the  value  even  of  the  latter  is  not  reco- 
verable upon  a  count  for  goods  sold,  and  the  pit.  should  declare  for  work 
and  materials  (Cotterill  v.  Apsey,  6  Taunt.  324 ;  Oldfield  v.  Lowe,  9  B.  & 

C.  73).  When  the  defl.  has  refused  to  receive  goods  which  he  has  agreed 
to  purchase,  the  special  counts  are  not  only  necessary,  if  the  property  in 
some  identical  goods  has  not  become  vested  in  the  ded.,  but  are  at  all 
events  essential  to  recover  any  expenses  that  may  have  been  incurred  (Ha- 
zendon  v.  Laing,  6  Taunt.  162) ;  the  count  for  goods  bargained  and  sold 
should  also  be  added  (Chaplin  v.  Rogers,  1  East,  194).  Indebitatus  assump- 
sit  lies  to  recover  "  goods  and  chattels,"  naming  the  value  due  for  tolls,  &c., 
(Falmouth  (Earl  of)  v.  Penrose,  6  B.  &  C.  385). 

If  the  defl.  has  refused  to  accept  the  goods  purchased,  the  price  thereof 
may  be  recovered  under  a  coupt  for  goods  bargained  and  sold  (1  East,  194; 
Hankey  v.  Smith,  Pea.  41 ;  7  T.  R.  67 ;  Rohde  v.  Thwaites,  6  B.  &  C. 
393).  An  action  for  not  accepting  lies  against  the  purchaser  who  refuses 
to  take  goods,  although  the  vendor  has  resold  them  (Maclean  v.  Dunn,  4 
Bing.  722;  Acebol  v.  Levy,  10  Bing.  384);  but  it  is  usual  to  declare  spe- 
cially, and  necessary  to  do  so  if  the  goods  have  been  resold,  and  pit.  seeks 
to  recover  the  difference  between  the  price  of  the  two  sales  (Hazendon^v* 

*Laing,  6  Taunt.  162).  The  common  count  will  not  suffice,  if  there 
[*91]   has  not  been  an  actual  sale,  but  merely  a  contract  for  sale  (6  B.  <Ss> 

C.  393;  2  H.  Bl.  316;  5  B.  &  C.  865;  8  D.  &  R.  693).     Whero 
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there  is  an  entire  conU'act  for  work,  and  labour,  and  materials,  the  latter 
cannot  be  recovered  under  the  count  for  goods  sold  (6  Taunt.  322;  I 
Marsh,  581).  Upon  one  count  for  goods  sold  in  the  common  form,  the 
prices  of  difierent  goods  sold  at  different  times  may  be  recovered  (2  Saund.' 
121, 122,  n.). 

In  order  to  entitle  pit.  to  recover  the  price  of  fixtures  and  growing  crops 
under  the  common  count,  the  declaration  should  be  for  goods,  fixtures,  chat- 
tels, crops,  efiects,  dsc.  (see  Lee  v.  Risdon,  7  Taunt.  188;  Pitt  v.  Shew,  1 
B.  &  A.  206 ;  Falmouth  v.  Thomas,  1  0.  &  M.  89;  Mansfield  v.  Wadsley, 
S  B.  &  C.  357 ;  Poulier  v.  Killingbeck,  1  B.  &  P.  397 ;  Smith  v.  Surman, 
9  B.  &  C.  561 ;  see  Grady  on  Fixtures,  6rc.).  The  word  "effects"  includes 
fixtures.  The  word  "chattels"  would  include  cattle,  but  it  is  better  when  the 
action  is  for  the  recovery  of  the  price  of  them  to  use  the  word  cattk  (1  Ch* 
PI.  365). 

The  value  of  standing  trees  cannot  be  recovered  under  this  count  (Knowles 
V.  Mitchell,  13  Bast,  249;  see  Smith  v.  Surman,  9  a  &  C.  561).  But  the 
▼alue  of  trees  which  the  defl.  has  cut  and  carried  away,  may  be  so  recovered 
(Bragg  V.  Cole,  6  Moo.  114).  The  value  of  growing  crops,  may  be  recov- 
ered on  a  count  for  crops  bargained  and  sold  (Parker  v.  Stainland,  see  Grady 
on  Fixtures,  &c.).  A  builder  cannot  recover  the  value  of  the  building  mate- 
rials under  a  count  for  goods  sold  and  delivered  (Cotterell  v.  Apsley,  6  Taunt. 
322) ;  nor  can  one  who  contracts  to  make  and  erect  a  steam-engine  recover 
the  contract  price  on  this  count  (Clark  v.  Bulmer,  11  M.  &  W.  243). 

Where  a  defl.  by  fraud  induced  the  pit.  to  sell  goods  to  a  third  person, 
who  was  insolvent,  and  then  got  the  goods  into  his  own  possession ;  it  was 
held  that  he  was  liable  upon  the  common  counts  (Hill  v.  Perrott,  3  Taunt. 
274;  see  Read  v.  Hutchinson,  3  Camp.  352;  Brown  v.  Hodgson,  4  Taunt. 
189 ;  see  "  Fbaud").  But  not  if  by  fraud  a  sale  on  credit  was  obtained, 
and  which  credit  has  not  expired  (Ferguson  v.  Carrington,  9  B.  &  C.  59 ; 
Street  v.  Smith,  1  C.  M.  &  R.  312).  A  contract  of  barter  must  be  declared 
on  specially,  and  the  fact  of  defl.  not  sending  his  goods  will  not  make  it  a 
contract  of  sale  (Harrison  v.  Luke,  44  M.  &  W.  139). 

Where,  in  debt  for  goods  sold,  &c.,the  pit.  declared  in  the  common  form, 
but  at  the  trial  it  appeared  the  contract  was  that  the  def\.  way  to  pay  for  the 
goods  supplied  partly  in  goods  and  partly  in  money,  and  there  being  no  evi- 
dence offered  to  show  whether  the  deft  had  or  had  not  delivered  to  the  pit. 
the  goods  agreed  to  be  taken  in  exchange,  the  jury  found  a  verdict  for  the 
pit.  for  the  amount  of  the  money  only;  held,  no  objection  to  the  verdict  that 
the  pit.  had  not  delivered  specially  on  the  contract  (Bull  v.  Parker,  2  Dowl. 
N.  S.  646). 

It  is  not  necessary  to  aver  in  the  common  count  that  the  goods  were  "  of 
the  pit."  (B.  N.  P.  139) ;  and  these  words  should  be  omitted  on  an  action  at 
the  suit  of  an  agent,  broker,  &c.  (5  Bsp.  31,  32) ;  but  see  6  Taunt.  65,  67, 
that  this  is  not  material.  In  an  action  for  goods  sold  and  delivered^  the 
omission  of  the  words,  at  the  defl.'s  request,  would  be  immaterial  (2  T.  R. 
30). 

Action  for  Goods  sold  and  delivered^  The  pit.  a  carrier,  was  entrusted 
by  Y.  to  deliver  good  tea  to  A.  and  inferior  tea  to  the  defl.  By  mistake  he 
delivered  the  good  tea  to  the  defl.  who  appropriated  it.  The  pit.  paid  Y.  for 
the  good  tea,  and  applied  to  the  defl.  to  re-deliver  it,  who  said,  "As  you  have 
made  the  mistake  you  must  put  up  with  the  inconvenience ;"  but  subsequently 
he  agreed  to  pay  the  pit.  for  the  same  he,  the  ded.,  had  ordered  of  Y. :  held, 
that  this  was  evidence  to  support  a  count  for  goods  sold  and  delivered  by  the 


91  GOODS  SOLD,  ACTION  FOR. 

pit.  (Coles  V.  BuHman,  12  Jur.  586;   17  Law  J.  802,  C.  P.;  6  C.  B» 

184), 

In  assumpsit  for  goods  sold  and  delivered,  the  judge  at  nisi  prius  directed 
a  verdict  for  pit.  giving  leave  to  ded.,  by  consent  of  pit.,  to  move  for  a  non- 
suit, ''  if  the  facts  proved  did  not  support  goods  sold  and  delivered."  The 
facts  being  such  as  would  support  that  count,  if  they  led  the  jury  to  one 
conclusion  on  the  intention  of  the  parties,  the  court  could  not  enter  a  non- 
suit ;  and  it  being  obvious,  that,  if  a  new  trial  was  granted  to  ascertain  the 
intention,  pit.  would  obtain  leave  to  insert  a  count  for  goods  bargained  and 
sold,  which  would  be  proved  by  the  evidence,  the  court  refused  to  grant  a 
new  trial  (Dyer  v.  Cowley,  12  Jur.  776 ;  17  Law  J.  360,  Q.  B.). 

A  count  for  goods  sold  and  delivered  was  not  allowed  together  with  a 
count  upon  a  special  contract,  apparently  for  the  price  of  the  same  goods, 
unless  the  pit.  could  satisfy  a  judge  at  chambers  that  he  bona  fide  intended 
to  establish  a  distinct  subject-matter  of  complaint  in  respect  of  each  count 
(dissentiente  Cresswell,  J.  as  to  the  application  of  the  rule,  Grissell  v.  Jame, 
4  C.  B.  768). 


[  *92  ]  *Freeedents. 

See  ante^  p.  225. 


Evidence  for  Plaintiff. 

In  Action  fok  Goods  Sold  and  DELnrsBED. 

Under  the  general  issue  pit.  must  prove  the  contract  of  sale,  the  delivery 
of  the  goods,  and  their  value  (Cousins  v.  Paddon,  26  Moo.  &  R.  556). 

Contract  of  SaleJ]  In  an  action  for  goods  sold  and  delivered,  or  for  goods 
bargained  and  sold,  or  for  not  delivering  goods  sold,  a  contract  of  sale  be- 
tween pit.  and  defl  must  be  proved.  Such  contract,  in  an  action  for  goods 
sold  and  delivered,  is  proved  by  a  written  order,  or  by  a  parol  one,  or  by  pre* 
sumptive  evidence.  In  genera],  proof  of  the  delivery  of  the  goods  to  the 
deft,  or  to  his  agent,  and  that  he  has  used  them,  is  prima  fade  evidence  of 
a  contract,  without  proving  any  specific  order  (Bennett  v.  Henderson,  2 
Stark.  550;  post;  but  see  Miller  v.  Newman,  4  Man.  &  G.  646).  To  sup- 
port a  claim  for  goods  sold  and  delivered,  however,  the  pit.  need  not  prove  an 
actual  contract  for  the  specific  goods  for  which  the  action  is  brought:  it  will 
suffice  to  prove  a  dealing  in  the  way  of  trade  or  business  of  tbe  parties, 
where  the  defl.  knew  and  adopted  the  delivery  of  the  goods.  And,  where 
goods,  delivered  on  sale  or  return,  are  not  returned  within  a  reasonable  time, 
proof  to  that  efiect  will  be  evidence  of  goods  sold,  and  the  value  may  be 
recovered  (Bailey  v.  Goldsmith,  Pea.  56 ;  ante^  p.  87).  And,  in  some  cases, 
where  goods  have  been  wrongfully  taken,  a  contract  ibr  the  purchase  will 
be  inferred,  and  pit.  will  recover  on  the  implied  contract  {ante^  p.  86).  As 
to  contract  by  agent,  see  ante,  p.  86,  and  post^ ''  Psincipal  and  Agent." 

A  trading  corporation  aggregate  may  sue  and  be  sued  in  assumpsit  for 
goods  sold  and  delivered  upon  an  implied  or  express  contract  (Beverly  v. 
Lincoln  Gas  Company,  6  Ad.  &l  £.  829;  Church  v.  Imperial  Gas  Company, 
ib.  846 ;  see  Arnold  v.  Poole  (Mayor  of),  4  Man.  &  G.  895 ;  Fishmongers* 
Company  v.  Robertson,  5  Man.  &  G.  131 ;  Hall  v.  Swansea  (Mayor  of),  5 
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Q.  B.  536;  Paine  v.  Strand  Union  (Gaardiana  of ),  15  Law  J.,  N.  S.,  M.- 
C.  89  ;  see  "  Corporation").     But  where  the  object  of  incorporation  does 
not  necessarily  imply  a  power  of  contracting  by  parol,  the  old  law  of  requiring 
the  contract  to  be  under  seal  still  exists  (Ludlow  (Mayor  of)  v.  Charlton,  6 
M.  &  W.  815). 

Where  defl.  by  fraud  procured  the  pit.  to  sell  goods  to  an  insolvent,  and 
aderwards  got  them  into  his  own  possession:  held,  liable  in  this  form  of 
action  rHill  v.  Perrott,  3  Taunt  274 ;  Abbotts  v.  Barry,  2  B.  &  B.  369.  But 
see  B.  N.  P.  130 ;  Bennett  v.  Francis,  2  B.  <Sc  P.  554).  So,  where  a  father 
fraudulently  represented  that  he  was  about  to  relinquish  business  in  favour 
of  his  son,  to  whom  (being  a  minor)  goods  were  supplied,  which  the  father 
took  into  his  own  hands  (Biddle  v.  Levy,  1  Stark.  20 ;  Read  v.  Hutchinson, 
3  Camp.  352).  An  auctioneer  may  maintain  an  action  in  bis  own  name 
against  the  buyer  of  goods  sold  by  him  in  the  course  of  his  employment 
(Williams  v.  Millington,  1  H.  Bl.  81).  But  the  auctioneer  has  only  the 
same  right  as  the  party  employing  him  to  sell,  and  the  ded,  may  show  that 
the  rightful  owner  has  claimed  the  value  (Dickenson  v.  Naul,  4  B. 
&  Ad.  638).  So  also,  *'without  notice,  he  may  show' that  the  rightful  [  *93  ] 
executor  has  claimed  and  received  the  value  (Allen  v.  Hop — ,  13 
M.  ds  W.  94). 

If  the  pit.  state  the  goods  to  be  his,  and  they  are  his  and  another's,  the  * 
variance  will  be  fatal  (Ditchburn  v.  Sprucklin,  5  Esp.  31).    If  the  deA. 
says  that  he  owes  the  debt,  and  that  the  pit.  has  applied  to  him  to  pay  it, 
and  that  he  will  do  so  as  soon  as  he  can,  but  does  not  mention  any  sum  ; 
on  evidence  of  this  the  pit.  is  entitled  to  his  verdict  with  nominal  damages^ 
(Dixon  V.  Deveridge,  2  C.  &  P.  109). 

In  assumpsit  for  goods  sold,  &c.,  where  the  price  is  above  10/.,  and 
nothing  is  paid  as  earnest,  nor  is  there  any  memorandum  in  writing  within 
the  statute,  two  things  must  be  proved  to  entitle  the  pit.  to  recover :  first, 
that  the  dell,  in  fact  ordered  the  goods ;  secondly,  that  he  accepted  them 
with  intent  to  take  to  them  as  owner  (Smith  v.  Rolt,  9  C.  6z;  P.  696;  see 
po8t^  p.  99). 

On  proof  of  the  delivery  of  clothes,  in  support  of  an  indebiUUus  count  for' 
a  tailor's  bill,  the  deft,  put  in  an  agreement  between  himself  and  the  pit.,  by 
which  the  deft,  was  to  recommend  customers  to  the  pit.,  who  was  to  pay  a 
per-centage  on  their  accounts,  which  was  to  be  received  by  the  deA.  in 
ck)the8  to  be  ordeied  by  the  deft,  from  the  pit.,  from  time  to  time,  as  he 
might  want  the  same,  and  that  a  settlement  of  accounts  should  take  place 
between  the  parties  every  six  months,  or  at  farthest  every  twelve  months : 
held,  on  this  agreement  under  nunquam  indebiUUuSy  that  the  onus  lay  on 
the  pit.  to  prove  that  a  settlement  of  accounts  had  been  come  to,  on  which 
the  balance  was  in  his  favour,  and  that  no  action  lay  until  the  expiration  of 
twelve  months  (Carey  v.  Pyke,  10  Ad.  dc.E.  512). 

In  an  action  for  the  value  of  goods  ordered  by  the  defl.  from  pit.  but 
returned  for  unfitness,  it  is  incumbent  on  the  pit.  to  prove  that  they  were 
made  agreeably  to  the  order  (Hayden  v.  Haywafd,  1  Camp.  180). 

Where  goods  are  sold  by  a  written  contract,  which  contains  a  description 
of  their  quality  without  referring  to  any  sample,  if  the  goods  do  not  corres* 
pond  with  that  description,  it  is  not  material  for  the  vendor  to  show  that 
they  correspond  with  a  sample  exhibited  at  the  time  of  sale  to  the  purchaser, 
who  was  well  skilled  in  the  commodity,  this  not  being  a  sale  by  sample* 
but  by  the  description  in  the  written  contract  (Tye  v.  Finmore,  3  Camp. 
462). 

A  pit.  declared  specially  in  assumpsit  that  in  consideration  that  the  pit. 
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had  sold  and  delivered  twenty  tons  of  best  Dutch  lead  to  the  deft,  the  latter 
had  promised  to  deliver  to  the  pit.  prussiate  of  potash  to  the  same  amount, 
and  the  pit.  averred  the  delivery  of  the  twenty  tons  of  best  Dutch  lead,  and 
stated  as  a  breach  that  the  deft,  would  not  deliver  the  full  quantity  of  potash. 
The  deft.  jAeaded  nonassumpnt:  held,  that  as  the  defl.  had  not  pleaded  that 
the  defl.  had  not  delivered  the  best  Dutch  lead,  he  could  not  go  into  evi- 
dence to  show  that  the  lead  was  of  inferior  quality  (Pegg  v.  Stead,  9  C.  & 
P.  686). 

On  a  count  for  a  quantum  valebant^  the  pit.  may  give  evidence  of  an 
agreed  price  for  the  goods,  and  the  deft,  on  a  plea  of  non  assumpsit  mny 
also  go  into  evidence  to  induce  the  jury  not  to  give  that  price,  by  showing 
that  the  articles  delivered  were  inferior  to  those  that  the  price  was  agreed  to 
be  paid  for  (lb. ;  past^  "  Evidence  far  Dtfendanf^). 

Proof  of  Delivery.']  To  support  an  action  for  goods  sold  and  deUvered^ 
it  must  be  proved,  not  only  that  the  property  in  the  goods  vested  in  the 
deft.,  but  also  that  they  were  actually  delivered  (Goodhall  v.  Skelton,  2  H. 
Bi.  316),  or  virtually  delivered ;  as,  if  deft,  ^refused  to  accept 
[  *94  ]  them,  or  prevented  the  delivery  (Studdy  v.  Sanders,  5  B.  &  C. 
688 ;  8  D.  &  R.  408 ;  Rohde  v.  Thwaites,  6  B.  &  C.  898 ;  9  D. 
dE  R.).  Pit.  must  show  he  has  divested  himself  of  all  lien  upon  the  goods, 
and  that  deft,  might  maintain  trover  fer  them,  without  paying,  or  ofiering  to 

Say,  the  price  (2  H.  Bl.  816 ;  Simmons  v.  Swift,  4  B.  &  C.  865;  2  D.  & 
I.  218 ;  Smith  v.  Chance,  2  B.  <Ss  A.  755 ;  Lorymer  v.  Smith,  1  B.  &  C. 
1 ;  2  D.  &  R.  28 ;  Atkinson  v.  Bell,  8  B.  &  C.  277).  The  delivery  should 
be  proved  to  have  been  made  or  offered  to  deft,  himself,  or  his  authorized 
agent,  or  to  a  third  person  not  credited  by  the  pit.  at  the  request  of  the  deft., 
or  that  something  equivalent  to  a  delivery  should  be  shown  to  have  occurred 
(Smith  Vi  Chance,  eupra;  Hancock  v.  Bancock,  2  Jur.  419 ;  Bell  v.  Sibbs, 
8  T.  R.  328 ;  Salter  v.  Woodhams,  2  Man.  &  G.  650),  not  credited  by  the 
pit.  (Store  V.  Scott,  6  C.  ds  P.  241).  It  has  been  held  that,  where  the 
vendee  ordered  the  goods  to  be  delivered -to  his  agent,  an  acknowledgment 
by  the  agent  of  the  receipt  of  the  goods  was  evidence  of  the  delivery  to  the 
vendee  (Biggs  v.  Lawrence,  8  T.  R.  454;  but  see  Bauerman  v.  Radenius, 
7  T.  R.  668) ;  and  if  not  delivered,  but  still  on  the  premises  of  the  vendor, 
though  packed  in  boxes  furnished  by  the  purchaser,  the  pit.  would  be  non* 
suited,  for  he  should  have  declared  for  goods  bargained  and  sold,  or  spe- 
cially (Boulter  v.  Amott,  3  Tyrw.  267 ;  1  C.  <Ss  M.  888 ;  see  Dodsly  v. 
Harley,  12  Ad.  dc  £.  682).  A.  having  a  quantity  of  apples,  agreed  to  sell 
his  cider  to  B.  at  a  certain  price  per  hogshead,  to  be  delivered  at  T.,  at  a 
future  time,  the  cider  to  be  manufactured  by  B.,  on  A.'s  premises,  and  A. 
delivered  a  quanty  of  the  juice  of  the  apples  to  B.'s  servant,  but  before  the 
time  for  the  delivery  of  the  cider  it  was  seized  and  sold  by  the  excise,  in 
consequence  of  B.'s  default ;  it  was  held  that,  as  the  delivery  at  T.  thus 
became  impossible,  B.  was  liable  on  a  count  for  goods  sold  and  delivered 
(Studdy  V.  Sanders,  5  B.  ds  C.  628).  An  act  may  be  equivalent  to  a  deli- 
very, though  not  amounting  to  an  acceptance  under  the  Statute  of  Frauds, 
semUey  (Thompson  v.  Maceroni,  8  B.  &  C.  1,  s&&post). 

Where  A.  agreed  to  sell  B.  certain  goods,  and  earnest  was  paid,  and  tho 
goods  were  packed  in  cloths  furnished  by  B.,  and  deposited  in  a  building  be- 
longing to  A.,  till  B.  should  send  for  them,  A.  declaring,  at  the  same 
time,  that  they  should  not  be  carried  away  till  he  was  paid ;  it  was  held  that 
this  was  not  such  a  delivery  as  to  entitle  A.  to  maintain  an  action  for  goods 
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add  and  delivered  (Goodhall  v.  Skelton,  2  H.  Bl.  316;  see  Simmons  v. 
Swift,  5  B.  &  C.  857). 

Proof  that  a  master,  on  farmer  occasions^  has  empowered  his  servant  to 
take  up  goods  on  credit,  will  be  sufficient  evidence  of  the  authority  of  the 
servant  to  take  up  goods  on  a  subsequent  occasion,  in  an  action  against  the 
master  for  goods  sold  and  delivered  (Rusby  v.  Scarlett,  5  Esp.  76 ;  Hazard 
T.  Tredwell,  1  Stra.  506 ;  Oilman  v.  Robinson,  R.  &  M.  227 ;  Filmer  v. 
Lynn,  4  Nev.  &  M.  559) ;  though  he  has  given  the  servant  money  to  pay 
lor  the  goods  in  some  instances  ( Wyland's  case,  3  Salk.  234;  Bolton  v.  Hil- 
liersden,  1  Ld.  Raym.  225).  But  a  master  is  not  responsible  for  goods 
ordered  by  his  servant  in  his  name,  unless  his  authority  to  do  so  be  shown 
by  the  master's  having,  on  former  occasions,  authorized  him  (Maunder  v. 
Gonyers,  2  Stark.  2til  ,-  Pearce  v.  Rogers,  3  Esp.  214).  When  the  master 
gives  his  servant  money  to  pay  for  goods  as  he  buys  them,  and  the  ser- 
vant embezzles  the  money,  the  master  is  not  liable  (Stubbing  v.  Hintz,  Pea. 
47). 

An  order  for  delivery  of  a  rick  of  hay  on  a  third  person,  who  consents  to 
let  it  remain  on  his  land,  is  a  sufficient  delivery  as  between  seller  and  buyer, 
the  latter  having  undertaken  to  carry  it  away  himself,  *but  qitcerey 
whether  the  action  should  not  havebeen  for  goods  bargained  and  sold,  [  *95  ] 
if  the  owner  of  the  land  afterwards  wrongfully  refuse  to  deliver  to 
the  buyer  (Salter  v.  Wollams,  2  Man.  &  G.  650;  see  also  Elliott  v.  Pybus, 
10  Bing.  512).  If  the  tradesman  make  out  an  account  for  goods  sold  to  a 
particular  person,  it  must  be  taken,  as  against  him,  that  they  are  furnished 
on  the  credit  of  such  person,  unless  it  be  shown  by  unequivocal  evidence 
that  the  credit  was  in  fact  given  to  another  (S.orr  v.  Scott,  6  C.  &  P.  241 ; 
and  see  Thomson  v.  Davenport,  9  B.  &  C.  86).  But  sec  the  Statute  of 
Frauds  as  to  what  is  a  sufficient  acceptance  in  these  cases  {posty  p.  99). 

In  actions  of  this  nature  a  question  frequently  arises  whether  thedefls.  are 
jointly  liable  as  partners ;  for  the  law  on  this  subject,  see  "  Partnebs,"  6sc. 

Where  goods  were  supplied  for  the  use  of  the  poor  of  a  parish,  on  orders 
signed  by  some  of  the  overseers  separately,  all  of  whom  had  on  different 
occasions  promised  to  pay ;  this  was  held  evidence  of  a  joint  contract,  on 
which  all  the  overseers  were  liable  to  be  sued,  including  the  assistant  over- 
seer who  had  signed  (Kirly  v«  Banister,  5  Ad.  &  E.  1069).  The  members 
of  a  club  managed  by  a  committee  are  not,  merely  as  such,  personally  liable 
for  goods  supplied  to  the  order  of  the  committee  for  the  use  of  the  club ;  it 
appearing  that  the  committee  are  supplied  with  funds  by  the  members,  who 
are  subject  only  to  annual  subscriptions,  and  toother  ready-money  payments, 
and  that  the  committee  have  no  express  authority  to  bind  the  members  by 
contract  (Fleming  v.  Hector,  2  M.  d&  W.  172).  It  seems  that  such  commit- 
tees are  not  generally  authorized  to  deal  on  credit.  The  persons,  therefore, 
supplying  goods  on  credit,  can  only  sue  those  members  of  the  committee  who 
were  privy  to  the  contract,  unless-  they  can  prove  that  such  dealing  was  one 
of  the  purposes  for  which  the  comminee  was  appointed  (Todd  v.  Emly,  7  M. 
6c  W.  427)  ;  and  the  contract  of  their  servant,  the  house  steward,  will  not 
bind  the  committee  unless  it  be  shown  that  he  had  authority  from  them  (Todd 
v.  Emly,  8  M.  &  W.  505). 

Where  a  tailor  furnished  clothes  to  the  defl.*s  son,  a  boy  at  school,  who 
when  sent  to  school  seemed  in  want  of  clothes,  and  who  when  he  went  home 
for  the  holidays  took  the  clofhes  in  question  with  him,  but  was  not  wearing 
them,  and  returned  to  school  with  them.  Deft,  lived  a  short  distance  from 
the  place  where  the  school  was,  but  it  did  not  appear  that  he  had  given  any 
direction,  or  made  any  provision  lor  supplying  his  son  with  clothes.     It  was 

Vol.  11.  7 


95  GOODS  SOLD,  ACTION  FOR. 

held  that  on  this  case  there  was  some  evidence  to  go  to  the  jury  of  an  impli- 
ed  authority  from  the  father  to  furnish  the  clothes  (Law  v.  Wilkin,  6  Ad.  dc 
£.  718).  Where  goods  are  supplied  to  an  infant,  the  father  is  only  liable 
where  an  actual  authority  from  him  to  his  son  is  proved,  or  circumstances 
appear  from  which  such  an  authority  can  be  implied  (Baker  v.  Keen,  2  Stark. 
501 ;  Rolfe  v.  Abbott,  6  C.  &  P.  286).  Qiusre  whether  a  father  deserting 
his  infant  child  be  liable  in  assumpsit  to  a  party  who  supplies  the  child  with 
necessaries,  no  further  proof  of  contract  being  given.  Such  action  cannot, 
however,  be  maintained  if  the  father  had  reasonable  ground  to  suppose  that 
the  child  was  provided  for  (Urmston  v,  Newcomen,  4  Ad.  &  EL  809  :  see  fur- 
ther on  this  subject  ^xw^  "  lNFA^'CY"). 

Proof  of  delivery  to  a  cam^  sometimes  suffices.  Where  the  vendee  directs 
the  goods  to  be  delivered  to  a  carrier,  proof  of  such  delivery  will  be  evidence 
of  a  delivery  to  the  vendee  (Dawes  v.  Peck,  8  T.  R.  330;  Dutton  v.  Solo- 
.moDsop,  3  B.  &  P.  582) :  where  no  particular  mode  of  conveyance  is  pointed 
out,  the  conveyance  by  the  carrier  is  the  best  practical  one,  and  that  which 
is  usually  adopted  *and  a  delivery  to  hi  m  will  suffice  (Anderson  v. 
[  *06  ]  Hodgson,  5  Pri.  630 ;  Groning  v.  Mendham,  5  M.  &  S.  189 ;  Paterson 
v.  Gandasequi,  15  East,  62;  B.  N.  P.  130;  Copeland  v.  Lewis,  2 
Stark.  33 ;  Hart  v.  Sattley,  3  Camp.  528 ;  and  see  Tucker  v.  Humphrey,  4 
Bing.  516;  Richardson  v.  Goss,  3  B,  &  P.  119).  They  must  be  proved  to 
have  been  delivered  to  the  carrier ;  leaving  them  in  an  inn-yard,  from  which 
the  carrier  usually  set  out,  will  not  be  sufficient  (Selway  v.  Holloway,  Raym. 
46).  A  symbolical  delivery  will,  in  some  cases,  be  tantamount  to  a  delivery ; 
as,  where  the  goods  are  ponderous,  by  delivering  the  key  of  the  warehouse 
wherein  they  are  lodged  (Chaplin  v.  Rogers,  1  East,  194);  or  by  delivering 
the  muniments  of  a  ship,  which  will  be  equivalent  to  the  delivery  of  the  ship 
itself  (1  Atk.  171);  or  by  other  indicia  of  property  (lb.).  A  delivery  to  a 
carrier  by  whom  goods  are  usually  sent  by  the  pit.  to  the  ded.,  is  a  delivery 
to  the  deH.  (Hart  v.  Sattley,  3  Camp.  528);  and  where  goods  are  ordered  to 
be  sent  by  a  carrier,  and  no  one  named,  proof  of  delivery  to  a  known  and 
ordinary  carrier  operates  as  a  delivery  to  defl.  himself  (Dutton  v.  Soiomon- 
son,  3  B.  &  P.  584;  Groning  v.  Mendham,  5  M.  &  S.  189). 

Where  a  tradesman  is  in  the  habit  of  having  goods  consigned  to  him  de- 
posited in  the  warehouse  of  his  packer,  the  delivery  is  complete,  and  the 
iransitus  of  such  goods  terminates  upon  their  arrival,  at  the  packer's  (Scott 
v.  Pettit,  3  B.  &  P.  469):  although  goods  are  delivered  to  the  packer  of  the 
purchaser,  he  having  no  warehouse  of  his  own,  if  they  were  to  be  paid  for 
in  ready  money,  which  was  intimated  to  the  packer  when  he  received  them, 
they  may  still  he  slopped  in  transitu  (Lorichman  v.  Williams,  4  Camp.  181). 
A  delivery  by  an  intestate's  agent  will  support  an  action  by  the  adminis- 
trator, as  such,  for  goods  sold  al\er  the  death  and  before  the  grant  of  letters 
of  administration  (Foster  v.  Bates,  12  M.  &  W.  226).  A.  bought  goods  of 
B.,  which  C,  a  carrier,  was  to  convey  to  A.'s  shop ;  C.,  by  mistake,  delivered 
to  A.  similar  goods  of  greater  value,  intended  for  another  person;  A.,  through 
mistake,  used  the  goods,  but  aAerwards  agreed  to  repay  C.  at  the  same  rate 
that  A.  was  to  pay  for  those  he  had  ordered.  Held,  some  evidence  for-  a 
jury  in  support  of  a  count  for  goods  sold  and  delivered  (Coles  v.  Bulman,  6 
C.  B.  184). 

A  publisher  had  for  some  years  supplied  a  periodical  work  to  W.,  as  fasi 
as  the  numbers  came  out ;  W.  died,  and  A.,  not  knowing  of  his  death,  con- 
tinued sending  the  numbers  of  the  work  by  the  stage-coach  addressed  to  W.; 
these  numbers  were  received  by  B.,  who  had  succeeded  to  the  property  of 
W.,  and  the  re  was  no  evidence  that  B.  ever  offered  to  return  them:  held, 
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that  A.  might  nuiiotaia  an  action  for  goods  sold  and  delivered  against  B., 
though  at  the  time  of  the  deliyeries  A.  was  not  aware  of  the  death  of  W. 
(Weatherby  v.  Banham,  5  C.  ds  P.  228).  A;  let  a  horse  on  hire  to  B.  for 
one  month;  B.  kept  it  for  two  months,  and  then  sold  it  to  C:  held,  that  A. 
might  recover  the  value  of  the  horse  from  C,  although  C.  had  acted  bona 
fide,  and  had  paid  B.  the  full  value  (Shelly  v.  Ford,  ib.  313). 

Where  goods  are  ordered  by  one  of  two  chapelwardens  for  the  use  of  the 
chapel,  held,  that  the  warden  giving  the  order  might  be  sued  separately 
(Shaw  V.  Hislop,  4  D.  &  R.  241). 

A.,  having  a  patent  for  spinning  machinery,  received  an  order  from  B.  to 
have  some  spinning  machines  made  for  him ;  A.  employed  C.  to  make  the 
frames  for  B.,  and  informed  the  latter  that  he  had  so  done ;  afler  they  were 
completed,  A.  ordered  them  to  be  altered ;  they  were  aflerwards  completed 
according  to  this  new  order,  and  packed  up  in  boxes  for  B.,  and  C. 
ioibrmed  B.  that  they  *were  ready,  but  he  refused  to  accept  them :  .[  *97  ] 
held,  that  C.  could  not  recover  the  price  from  B.  in  an  action  for 
goods  sold  and  delivered,  or  for  work,  &c.  (Atkinson  v.  Bell,  8  B.  &  C.  277). 

The  property  is  not  vested  in  the  defl.  if  the  goods  being  part  of  a  larger 
quantity  are  not  separated  therefrom,  and  something  remains  to  be  done  to 
distmguish  them  and  ascertain  their  quality  or  number,  or  the  amount  of  the 
price  (Burk  v.  Davis,  2  M.  <Ss  S.  397  ;  Zagary  v.  Furnell,  2  Camp.  240 ; 
Shipley  v.  Davis,  5  Taunt.  617  ;  Austen  v.  Craven,  4  Taunt.  644 ;  White  v. 
Wilks,  5  Taunt.  176;  Wallace  v.  Bre^d^,  13  East,  522);  otherwise  if  the 
article  has  been  finished  and  appropriated  and  set  apart  for  the  purchaser, 
and  he  has  assented  thereto  (Simmons  v.  Swifl,  5  B.  &  C.  857 ;  Rohde  v. 
Thwaites,  6  B.  &  C.  368 ;  Atkinson  v.  Bell,  8  B.  &  C.  277 ;  Boorman  v. 
Nash,  9  B.  &  C.  145;  Mucklow  v.  Mangles,  1  Taunt.  318;  Carruthers  v. 
Payne,  5  Bing.  270 ;  Oldfield  v.  Lawe,  9  B.  &  C.  73 ;  see  Goode  v.  Lang- 
ley,  7  B.  &  C.  26 ;  Laidler  v.  Burlinson,  2  M.  &  W.  602 ;  but  see  Woods 
V.  Russell,  5  B.  &  A.  947;  Clarke  v.  Spence,  4  Ad.  &  E.  448).  Where 
there  is  an  entire  contract  to  deliver  a  large  quantity  of  goods,  consisting  of 
distinct  parcels,  within  a  specified  time,  and  the  seller  delivers  part,  he  can- 
not before  the  expiration  of  that  time  bring  an  action  to  recover  the  price  of 
the  part  delivered,  because  the  purchaser-  may,  if  the  vendor  fail  to  complete 
his  contract,  return  the  part  delivered ;  but  the  seller  may  recover  the  price 
of  the  part  delivered  if  the  purchaser  retain  them  after  the  seller  has  neglected 
to  perform  his  contract  (Oxendall  v.  Wetherell,  9  B.  &  C.  396 ;  Shipton  v. 
Casson,  5  B.  iSs  C.  383). 

The  delivery  must  be  at  usual  and  convenient  hours,  therefore  an  ofiTer  to 
deliver  several  tons  of  oil  at  an  unseasonable  hour  of  the  night  was  held  not 
to  satisfy  a  contract  to  deliver  generally  within  a  certain  number  of  days 
(Startup  v.  Macdonald,  2  Man.  &  Gt.  395).  If  the  delivery  is  not  accord- 
ing to  the  mode  pointed  out  by  the  buyer,  yet  if  notice  is  sent  to  him,  and 
be  does  not  repudiate  it,  he  is  liable  (Richardson  v.  Dunn,  2  Q.  B.  218). 

Where  A.  and  B.,  traders  living  in  Liondon,  were  in  the  habit  of  ordering 
goods  from  the  defts.,  cotton  manufacturers  at  Manchester,  to  be  sent  to  M. 
and  Co.,  at  Hull,  for  the  purpose  of  being  aflerwards  sent  to  the  correspond- 
ents of  A.  and  B.,  at  Hamburgh,  on  the  31st  of  March,  A.  and  B.  sent  orders 
to  the  deds.  for  certain  goods  to  be  sent  to  M.  and  Co.,  at  Hull  to  be  shipped 
for  Hamburgh  as  usual :  held,  that  as  between  buyer  and  seller  the  right  of 
stoppage  in  transitu  was  at  an  end  when  the  goods  came  to  the  possession 
of  M.  and  Co.,  at  Hull,  for  they  were  for  this  purpose  the  appointed  agents 
of  the  vendees,  and  received  orders  from  them  as  to  the  ulterior  destination 
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of  the  goods ;  and  the  goods  after  their  arrival  at  Hull  were  to  receire  a  new 
direction  from  the  vendees  (Dixon  v.  Baldwen,  5  East,  175). 

A  trader  in  London  was  in  the  habit  of  purchasing  goods  at  Manchester, 
and  exporting  them  to  the  continent  shortly  after  their  arrival  in  London. 
The  goods  consigned  to  him  remained  in  the  wagon  office  of  the  defts.,  who 
were  carriers,  until  they  were  removed  by  his  agent  for  the  purpose  of  being 
shipped :  held,  that  such  trader  having  become  bankrupt,  the  assignees  were 
entitled  to  recover  goods  deposited  with  the  defts.  before  the  bankruptcy,  and 
that  tlie  consignor  had  no  right  to  stop  them  in  transitu^  as  the  trader  had 
no  warehouse  of  his  own:-  held,  also,  that  the  transitus  of  tlie  goods  was  at 
an  end  on  the  arrival  at  the  wagon-office  (Rowe  v.  Picklbrd,  1  Moo.  526). 
An  action  for  goods  sold  and  delivered  is  not  supported  by  proof  of  an  order 
by  detl.  to  send  the  goods  to  a  certain  quay,  to  be  left  till  called  for, 
[  *98  ]  without  a  reception  and  *acceptance  on  the  part  of  the  vendee  of  the 
goods  so  sent  (Anderson  v.  Hodgson,  5  Pri.  530).  Upon  a  sale  of 
floods  the  transitus  continues  until  the  goods  have  reached  their  ultimate 
destination  under  the  contract  of  sale,  or  the  vendor  has  given  a  new  direc* 
tion  to  the  property  (Morley  v.  Hay,  3  M.  &  R.  396).  The  transitus  con- 
tinues until  the  goods  arrive  at  the  place  mentioned  by  the  vendee  or  vendor 
(Coates  V.  Railton,  6  B.  &  C.  422 ;  9  D.  &  R.  593). 

Therefore,  when  Lisbon  merchants  sent  an  order  through  London  mer* 
chants  for  goods  which  were  to  be  sent  to  Lisbon,  and  the  goods  were  de- 
livered to  the  agent  at  Manchester:  held,  that  the  transitus  continued  till  they 
reached  Lisbon  (lb.). 

A.  bought  of  B.  500  cwt.  of  clover  seed,  to  be  delivered  at  the  Plough  Inn, 
Banbury,  on  the  27th  of  April.  The  seed  was  delivered  on  the  27th  to  one 
of  the  servants  of  the  Plough  Inn,  at  which  A.  was  in  the  habit  of  putting  up, 
and  there  remained  till  the  13th  of  May,  when  A.  refused  to  take  it:  held, 
such  an  acceptance  as  would  satisfy  the  statute,  which  requires  an  accept- 
ance by  the  party  himself  to  make  him  liable  in  the  absence  of  a  written 
contract  (Harris  v.  Matthews,  3  Jur.  1192,  B.  C). 

Where  goods  are  to  be  delivered  to  the  vendee,  at  a  particular  place,  the 
transitus  in  general  continues  until  they  are  delivered  to  him  at  that  place; 
but  if  he  by  his  own  act  prevent  the  delivery  which  otherwise  in  the  ordinary 
course  would  take  place,  and  does  an  act  equivalent  to  taking  possession, 
the  transitus  is  thereby  terminated  ;  and  therefore,  where  the  vendee  of  several 
hogsheads  of  sugar  upon  receiving  from  the  carrier  notice  of  their  arrival, 
took  samples  from  them,  and  for  his  own  convenience  desired  the  carrier  to 
let  them  remain  in  his  warehouse  until  he  should  receive  further  directions, 
ond  before  they  were  removed  became  bankrupt,  it  was  held  that  transitus 
was  at  an  end,  and  that  the  vendor  was  not  entitled  to  stop  them  (Foster  v. 
Frampton,  6  B.  &  C.  107 ;  9  D.  &  R.  108 ;  2  C.  &  P.  469). 

Proof  of  an  order  for  goods,  and  a  delivery  to  the  deft.'s  tcife,  is  evidence 
of  a  contract  with  the  husband,  if  the  things  came  to  the  use  of  deft,  and  his 
family  (Gilb.  184),  and  is,  in  all  cases,  strong  piesumptive  evidence,  where 
the  parties  cohabit  (lb.;  1  Camp.:i^45);  but  the  presumption  of  the  husband's 
liability  may  be  rebutted  by  showing  that  the  credit  was  given  to  her  (Bent- 
ley  V.  Griffin,  5  Taunt.  356 ;  Metcalf  v.  Show,  3  Camp.  22);  or  that  the  hus- 
band supplied  the  wife  with  ready  money ;  thus,  giving  notice  that  she  was 
not  to  be  trusted,  or  that  he  was  ignorant  that  the  goods  were  bought  upon 
credit  (lb.;  Stark.  Ev.  634),  or  by  proof  of  any  other  circumstance  nega- 
tiving the  husband's  assent  (Montague  v.  Benedict,  3  B.  ds  C.  631 ;  5  D.  dc 
R.  532);  as,  where  the  wife  has  a  sufficient  allowance  from  her  husband 
during  his  absence,  of  which  the  pit.  has  notice  (Holt  v.  Brien,  4  B.  dc  A. 
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252).  And  it  is  safficient  notice  if  the  fact  were  notorious  in  the  place  where 
the  transaction  occurred  (Todd  v.  Stokes,  Raym.  444).  Where  the  husband 
and  wife  have  lived  separate  for  many  years,  and  the  wife  has  adequate  re- 
sources  of  her  own,  the  husband  is  not  liable.  See  further  as  to  delivery  to 
the  wife,  poity  *^  Husband  and  Wifb.'' 

Proof  of  a  sufficient  Delivery  and  AccejHance  of  the  Goods^  under  29  Car. 
II.  c.  8,  s,  17.]  In  order  to  satisfy  the  Statbte  of  Frauds,  the  pit.,  if  he  can- 
not prove  a  contract  in  writing,  or  a  payment  in  earnest,  and  the  goods  be 
above  10/.  value,  must  prove  that  there  was  a  delivery  of  the  goods  or  part 
of  them,  and  an  acceptance  by  the  deft,  within  the  meaning  of  the  statute; 
and,  to  satisfy  such  statute,  there  must  be  a  change  of  possession, 
and  a  delivery  to  the  *vendee,with  an  intention  of  vesting  the  right  [  *99  ] 
of  possession  in  him,  and  there  must  be  an  actual  acceptance  by  the 
latter,  with  an  intention  of  taking  ^the  possession  as  owner  (Phillips  v.  Bis- 
tolli,  2  B.  &  C.  513;  S.  C.  3  D.  dc  R.  827).  Such  intention  is  a  question 
for  a  jury  (lb.;  1  Moo.  328), 

The  acceptance  must  be  clear  and  unequivocal,  a  constructive  one  will 

not  be  sufficient  (NichoUe  v.  Plume,  1  C  &  P.  272).     There  must  also  be  a 

delivery ;  therefore,  where  the  deA.  ordered  the  goods  to  be  marked  and  to 

be  sent  to  a  certain  place,  but  the  pit.  had  not  parted  with  them,  so  as .  to 

deprive  him  of  his  lien  for  the  price,  the  sale  was  held  insufficient  without  a 

writing  (Bill  v.  Bament,  9  M.  &  W.  36).     Where  a  contract  for  the  sale  of 

goods  is  made  with  a  person  already  in  possession  of  them,  there  may  be  a 

safficient  acceptance  to  satisfy  the  statute  without  a  re-delivery  to  the  buyer 

(Bdan  v.  Dudfield,  1  Q.  B.  203 ;  5  Jur.  317).  Where  D.  had  been  employed 

by  £.  to  enter  goods  at  the  custom-house,  and  sell  them  for  him,  and  agreed, 

by  parol,  to  buy  certain  portions  of  them  from  E.,  and  a(\erwards  sold  them, 

and  sent  in  an  account  of  them  to  E. :  held,  that.it  was  a  question  for  the 

jory  whether  D.  had  accepted  and  resold  the  goods  as  purchaser,  and  that 

parol  evidence  of  such  acceptance  was  admissible  (lb.).     A  written  contract 

was  entered  into  for  the  purchase  of  200  or  300  tons  of  coal,  to  be  sent  by 

the  N.,  or  other  vessel.     The  vendor  residing  in  Stockton-on-Tees,  on  the 

3l8t  of  December,  1838,  shipped  127  tons  of  coal  by  the  G.  and  H.,  and  on 

that  day  wrote  to  the  vendee  at  Southampton,  to  state  what  he  had  done, 

and  that  he  would  draw  on  him  for  the  amount.     The  G.  and  H.  was  sunk 

at  sea,  on  the  6th  of  January,  1839,  which  fact  the  vendor  on  the  10th 

instant,  communicated  to  the  vendee.     The  bill  was  not  presented  to  the 

vendee  until  after  he  knew  of  the  loss,  and  he  then  refused  to  accept  it,  and 

did  not  by  any  other  act  repudiate  the  contract  as  performed  by  the  vendor. 

Held,  that  his  silence,  after  receiving  the  vendor^s  statement  of  the  mode  in 

which  he  had  performed  the  contract,  operated  either  as  an  admission  by 

him  that  the  contract  was  duly  performed,  or  as  evidence  of  the  substituted 

performance  for  that  originally  contracted  for  (Richardson  v.  Dunn,  1  Gal. 

&  Dav.  417). 

Where  goods,  of  the  value  of  144/.,  were  made  to  order,  and  remained  in 
the  possession  of  the  vendor,  at  the  request  of  the  vendee,  with  the  excep- 
tion of  a  small  part,  which  the  latter  took  away,  it  was  held  that  there  was 
DO  actual  acceptance  of  the  residue  of  the  goods  by  the  buyer  under,  this 
section  of  the  statute,  and  that  the  pit.  could  not  recover  (Thompson  v. 
Maceroni,  3  B.  &C.  1 ;  4  D.  &  R.  619;  Smith  v.  Chance,  2  B.  &  A.  753,755); 
ted  qucerCf  for  the  statute  only  requires  an  acceptance  of  part  (see  Elliott  v. 
Thomas,  3  M.  &  W.  170).  But,  where  the  vendee,  having  purchased  a 
quantity  of  balsam  of  Peru  for  200/.  sent  an  agent  with  baskets  for  part  of  it, 
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which  was  delivered,  the  delivery  of  such  part  of  the  goodd  was  heli  to  take 
the  case  out  of  the  statute  (Descard  v.  Bond,  7  Geo.  II.  cited  2  Stark.  Ev. 
610).  And  an  acceptance  of  a  sample  is  sufficient,  if  considered  as  part  of 
the  bulk  sold,  and  go  to  make  up  the  quantity  (Hind  v.  Whitehouse,  7  East, 
558 ;  Talvert  v.  West,  Holt,  N.  P.  178  ,•  1  Moo.  828) ;  but  not  if  it  be 
delivered  merely  as  a  specimen,  and  form  no  part  of  the  quantity  (Cooper  v. 
Elston,  7  T.  R.  14 ;  Klintz  v.  Surry,  5  Esp.  Ca,  267).  Bulk  samples  were 
sent  to  the  ded.,  per  coagh,  pursuant  to  contract,  but  he  returned  them  as 
not  answering  the  samples  by  which  he  bought;  the  jury,  in  an  action  for  the 
price  of  the  goods,  found  that  they  did  answer :  held,  that  there  was  no 
acceptance  within  the  statute  (Johnson  ▼.  Dodgson,  2  M.  dz;  W.  653). 
If  the  article  does  not  correspond  *with  the  sample  it  must 
[  *100  ]  be  rejected  within  a  reasonable  time  (Sanders  v.  Jameson,  3 
C.  &  K.  557).  Evidence  is  admissible  to  show  that  by  the 
usage  of  the  tobacco  trade,  all  sales  are  by  sample,  though  not  so  expressed 
in  the  bought  and  sold  notes  (Syers  v.  Jonas,  2  Ex.  111).  So,  where  the  defl. 
verbally  ordered  goods  to  be  sent  by  a  particular  carrier,  as  had  previously 
been  the  custom,  and  on  their  arrival,  refused  to  accept  them,  but  did  not 
inform  the  pit.  until  a  month ;  it  was  held  that  there  wad  not  sufficient 
evidence  of  acceptance,  and  the  court  was  of  opinion  that  there  was  no  such 
evidence  at  all,  but  they  considered  themselves  bound  by  Bushell  v.  Wheeler, 
8  Jur.  532  ;  Norman  v.  Phillips,  14  M.  &  W.  277).  An  order  sent  by  the 
vendor  to  a  wharfinger^  &c.,  to  deliver  the  goods,  is  sufficient  to  pass  the 
property  to  the  vendee,  provided  nothing  remains  to  be  done  but  to  make  the 
delivery  (per  Gibbs,  C.  J.,  Withers  v.  Lys,  Holt,  N.  P.  20 ;  Lucas  v.  Dorrien, 
7  Taunt.  289).  Therefore,  where  the  buyer  received  from  the  seller  an 
order  on  his  warehouseman  to  deliver  the  goods,  it  was  held  to  be  a  sufficient 
proof  of  delivery  within  the  statute  to  dispense  with  written  evidence,  &c. 
(Searle  v.  Keeves,  2  EJsp.  C.  598).  But,  where  the  vendee  received  from 
the  seller  a  delivery-order  for  a  hogshead  of  wine  in  the  warehouse  of  the 
London  Dock  Company,  which  he  never  presented,  but  which  he  said  he 
had  lost,  and  then  declined  taking  the  wine,  this  was  held  not  to  be  a  suffi- 
cient acceptance,  within  the  statute,  as  there  could  not  have  been  any  cu^ucd 
acceptance  of  the  wine  by  the  vendee,  until  the  dock  company  accepted  the 
order  for  delivery,  and  thereby  assented  to  hold  the  wine  as  the  agents  of  the 
vendee,  they  having  held  it  originally  as  agents  of  the  vendors,  and,  as  long 
as  they  continued  to  hold  it,  the  property  was  unchanged  (per  cur  Bentall  v. 
Burn,  3  B.  &  C.  426;  5  D.  &  R.  284;  S.  C,  R.  &  M.  107 ;  Ferina  v. 
Home,  16  M.  &  W.  119  ;  see  Phillips  v.  Pistolli,  Salter  v.  Woollams,  2  Man. 
&  G.  650). 

An  order  by  the  defl.  to  send  the  goods  to  a  certain  quay,  to  be  led  till 
called  for,  without  a  reception  and  actual  acceptance  on  the  part  of  the  defl., 
is  not  a  sufficient  acceptance  (Anderson  v.  Hodgson,  5  Pri.  630)  ;  nor  will 
the  removal  of  goods  in  the  vendor's  own  boat,  to  another  warehouse  of  his 
own,  or  his  agent's,  on  the  way  towards  the  deft.'s  residence,  by  direction  of 
the  latter,  amount  to  a  delivery  (Astley  v.  Emery,  4  Moo.  &  S.  262). 

Where  A.  agreed  to  sell  to  B.  twenty  hogsheads  of  sugar,  then  in  bulk, 
and  filled  up  and  delivered  four,  and  aflerwards  filled  up  the  remaining  six- 
teen, and  gave  notice  to  the  defl.  who  said  he  would  take  them  away  as 
soon  as  he  could :  this  was  held  equivalent  to  an  actual  acceptance  of  the 
sixteen  hogsheads  (Rhode  v.  Thwaites,  6  B.  &  C.  388).  If  a  joint  order  be 
given  for  several  classes  of  goods,  the  acceptance  of  one  class  is  part  accep- 
tance of  the  whole,  under  this  section  (Elliott  v.  Thomas,  3  M.  &  W.  170  ; 
Scott  V.  Eastern  Counties  Railway  Company,  12  M.  ^  W.  33). 
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The  word  accepted  imports  not  merol^'thH  there  should  be  a  delivery  by 
the  seller,  but  that  each  party  should  66  sojile^hing  by  which  the  bargain 
should  be,  bound,  per  Abbott,  G.  J.,  3  B.  &  TL-BJS^,  as  exercising  any  act  of 
ownership.  "Where  goods  have  been  weighe3»apd.  measured,  h?/  order  of 
the  buyer,  and  in  his  presence  (so  that  he  cannot. aTter\vards  object  to  the 
quantity  or  quality),  this  may  be  considered  a  sufficient* acceptance  to  bind 
him  (Simon  v.  Metiver,  1  Bl.  R.  601 ;  Elmore  v.  Tlfti;l^.<.-Taunt.  459 ;  2 
Ph.  Ev.  91).  So,  if  the  buyer  ivrite  his  name  on  an  artlcJerjiT  ^oods,  at  the 
time  of  purchase,  it  is  sufficient,  if  (as  observed  by  Lord  ETQ^borough)  the 
defl.'s  purpose  in  writing  upon  it  was  thereby  to  denote  that  he  hsid't^^^j'^^^^^d 
it,  and  to  appropriate  it  to  his  own  use,  but  it  *wiil  be  no  evidenccT  ,-*  '•  ^ 
as  to  the  other  articles,  on  which  the  defl.  has  not  written  his'^V^I'Ql  ] 
name  (Hodgson  v.  Brett,  1  Camp.  233).  And,  in  Stoveld  v.  Hughes, 
14  Bast,  312,  Lord  Ellenborough  observed,  "  The  change  of  mark  from  A. 
to  B.,  on  bales  of  goods,  in  a  warehouse,  by  the  direction  of  the  parties,  was 
clearly  held,  by  the  House  of  Lords,  in  a  late  case,  to  operate  as  an  actual 
delivery  of  the  goods."  So,  where  the  party  assented  to  the  sale  of  timber, 
its  being  marked  by  the  pit's  agent,  has  been  held  a  sufficient  delivery  (ib. 
316,  317).  A.  sold  to  B.  twenty«four  sacks  of  flour,  part  of  a  larger  parcel, 
by  sample.  M.,  in  whose  warehouse  they  were  lying,  in  pursuance  of  the 
delivery  order,  transferred  twenty-four  sacks  of  flour  to  B.'s  name  in  his 
book,  twelve  sacks  were  delivered  and  paid  for,  and  did  not  correspond  with 
sample  ;  B.  refused  to  accept  the  remaining  twelve  sacks :  held,  that  goods 
sold  and  delivered  did  not  lie  (Elliott  v.  Higginbotham,  2  C.  <Ss  P.  545).  If 
a  purchaser  receive  goods  in  his  warehouse  and  in  examining  into  their 
quality  alter  their  condition,  as  by  throwing  them  from  hogsheads  into  bags, 
this  does  not  necessarily  import  a  final  acceptance  of  the  goods  (Curtis  v. 
Pugh,  10  Q.  B.  111).  And  evidence  that  the  vendee  had  exercised  acts  of 
ownership  will  sometimes  be  sufficient  to  warrant  a  jury  in  finding  that  a 
delivery  and  acceptance  had  taken  place ;  as,  where  vendee  had  actually 
sold  part  of  a  stack  of  hay  (Chaplin  v.  Rogers,  1  East,  192 ;  2  B.  &  C. 
611). 

The  deft,  ordered  goods  of  H.,  the  dd-credere  agent  of  the  pit.,  at  a  stipu- 
lated price,  to  be  paid  for  on  delivery,  and  on  receiving  notice  that  the 
goods  had  arrived  at  H.'s  warehouse,  went  there,  and  directed  a  boy  who 
was  there  to  put  a  certain  mark  upon  the  goods.  The  defl.  refused  to  re- 
ceive the  goods  on  account  of  a  dispute  about  the  price,  whereupon  an  action 
was  brought,  afler  which,  at  H.'s  request,  the  deft,  wrote  in  H.'s  ledger,  at 
the  bottom  of  a  page  containing  the  statement  of  the  goods  in  question,  and 
headed  with  the  plt.'s  name,  the  words,  "received  as  above,"  which  he 
signed :  held,  that  there  was  no  evidence  to  go  to  the  jury  of  a  delivery  and 
acceptance  sufficient  to  satisfy  the  Statute  of  Frauds  (Bill  v.  Bament,  9  M. 
&  W.  86).  The  deft,  agreed  with  the  pit.  for  the  purchase  of  wool  at  a 
certain  price,  and  removed  it  to  a  warehouse  used  by  deft,  for  that  purpose, 
but  belonging  to  a  third  party :  there  the  wool  was  weighed  and  packed  in 
sheeting  of  the  deft.'s.  The  course  of  dealing  was,  that  the  wool  remained 
on  these  premises  until  paid  for.  This  wool  was  not  removed  or  paid  for. 
Held,  a  delivery  and  acceptance  within  the  statute  to  ground  an  action  for 
goods  sold,  &c.,  though  the  pit.  retained  a  special  interest  in  them  (not  pro- 
perly a  lien),  in  respect  of  the  understood  engagement  not  to  remove  them 
till  paid  for  (Dodsley  v.  Varley,  12  Ad.  &  E.  632 ;  nom.  Dodsley  v.  Far- 
ley, 6  Jur.  316). 

And,  where  pit.  having  agreed  to  purchase  a  horse,  saying  that  he  had 
no  stable  of  hia  own,  directed  that  pit.  should  keep  it  at  livery,  whereupon 
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pit.  femoyed  it  to  his  livery*staU6s>4ift<l  an  expense  was  iocuired  by  de(L 
for  his  keep ;  it  was  held,  that.tfiere  was  a  change  of  possession,  and  that 
it  amounted  to  a  delivery  wilbipilhe  statute  (Elmore  v.  Stone,  1  Taunt.  468); 
but,  in  Howe  v.  Palmec»*.^&  ^  A.  824,  the  correctness  of  the  decision  was 
doubted  by  Bayley^  J.  *.  /;  ' 

Deft,  verbally  tig^^ed  to  purchase  some  sheep,  wl^ch  he  selected  from 
plt.'s  flock,  which. weS«  delivered  by  dell.'s  order  at  his  field,  whose  man 
removed  theinl(>^|e(l.'s  farm,  where  defl.  saw  them,  counted  them  over,  and 
said  they  w^jb^'^1  right :  held,  evidence  of  acceptance,  although  ded.  the 
'•following  day  repudiated  the  contract  *( Saunders  v.  Topp,  18  Law 
[  *1093*,X'  ^74).    Quare^  whether  there  could  be  acceptance  before  delivery 

./•  *  •/•under  the  Statute  of  Frauds  (lb.). 

Butt  where  there  had  been  a  verbal  bargain  for  a  horse,  for  80/.,  but  no 
time  fixed  for  payment,  the  horse  having  been  fired  by  del\.'s  consent,  and 
plt.'s  servant,  by  defl.'s  order,  took  it  to  grass  to  Kimpton  Park,  AblK>tt,  C. 
J.,  said,  *'  If,  indeed,  it  had  been  sent  there,  and  entered  in  the  defl.'s  namci 
by  his  directions,  I  should  have  thought  it  would  have  amounted  to  an  ac- 
ceptance by  him.    But  here  it  was  entered  in  the  pit's  name,  and  the  plt.'s 
character,  as  owner,  remained  unchanged ;"  and  it  was  held  to  be  no  accept* 
ance  (Carter  v.  Toussaint,  5  B.  &  A.  858).     But  it  is  material  that  the 
making,  weighing,  and  marking,  &c.,  by  the  deft.'s  orders,  be  done  by  some 
clear  and  unequivocal  act,  in  such  manner  as  to  show  that  he  thereby  in* 
tended  to  appropriate  the  goods  to  himself;  **  for,  supposing  that  directions 
were  given  at  the  time  by  the  buyer  to  the  seller's  agent,  to  measure  the 
goods  for  him,  that  would  not  make  him  the  agent  for  the  buyer,  so  far  as 
to  make  that  act  amount  to  an  acceptance  on  his  part ;  for  an  authority  to 
measure  the  goods  would  not  give  him  an  authority  to  accept"  (per  Holroyd, 
J.,  8  B.  &  A.  325).     Where  deA.  bought  of  the  plt.'s  agent  twelve  bushels 
of  tares  (part  of  a  larger  quantity  in  bulk)  and  the  agent  measured  the 
twelve  bushels,  and  set  them  apart  to  remain  until  called  for;  it  was  held 
that  there  was  no  acceptance  (Howe  v.  Palmer,  supra).    And  so  in  the  case 
of  ready- money  sales,  it  must  appear  that  the  seller  thereby  parts  with  the 
lien  which  he  has  on  the  specific  goods,  in  which  case  it  is  material  to  ascer- 
tain if  there  has  been  a  change  of  possession.    And  the  selecting  and  cut- 
ting goods  by  deft.,  and  also  measuring  and  marking  them  in  pit.*s  shop^  is 
not  a  sufficient  acceptance,  within  the  statute;  for,  as  said  per  Holroyd,  J., 
**  it  contemplates  a  parting  with  the  possession,  and,  therefore,  as  long  as 
the  seller  preserves  his  control  over  the  goods,  so  as  to  retain  his  lien,  he 
prevents  the  vendee  from  accepting  and  receiving  them  as  his  own"  (Baldey 
V.  Parker,  2  B.  &  C.  44;  8  B.  ^  C.  1).     And,  where  A.  agreed  to  pur- 
chase a  horse  from  B.,  for  ready  money,  and  to  take  him  within  a  certain 
tioie,  and,  about  the  expiration,  A.  rode  the  horse  (on  trial),  and  gave  direc- 
tions as  to  its  treatment,  but  requested  that  it  might  remain  in  B.'s  posses- 
sion, it  was  held  not  to  be  an  acceptance  within  the  statute,  **  as  pit.  bad  a 
lien  for  the  price"  (Tempest  v.  Fitzgerald,  8  B.  &  A.  683,  684).     There 
can  be  no  actual  acceptance  so  long  as  the  buyer  continues  to  have  a  right 
to  object,  either  to  the  quantity  or  quality  of  the  goods;  so  that,  where  goods 
are  forwarded  to  defl.  according  to  his  direction,  by  a  carrier,  still  it  is  not 
a  sufficient  acceptance  to  satisfy  the  statute.    Thus,  where  A.,  having  sent 
to  B.  a  bale  of  sponge  under  a  verbal  order  from  the  latter,  which  B.  re- 
turned, and  at  the  same  time  wrote  to  A.,  stating  that  he  disapproved  of  it, 
it  was  held,  that  there  had  been  no  acceptance  of  the  goods  within  the  stat- 
ute (Kent  V.  Huskinson,  8  B.  &  P.  283).     And,  where  pit.,  a  merchant  in 
liondon,  had  been  in  the  habit  of  shipping  goods  to  defL  at  Barneley,  and 
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the  usual  ooorae  was  to  deliver  them  at  the  wharf  of  oDe  8.,  in  London,  to 
he  forwarded  by  the  first  vessel,  it  was  held,  that  the  acceptance  of  the  teas 
by  the  wharfinger,  for  being  transmitted,  "  was  not  sufficient,  not  being  the 
party  himself,'^  and  that  he  still  continued  "  to  have  a  right  to  object  either 
to  the  quantum  or  quality  of  the  goods"  (per  Abbott,  C.  J.,  Hanson  v.  Armi* 
tage,  5  B.  &  A.  659;  Smith  v.  Surman,  9  B.  &  C.  561 ;  see  also,  3  B.  & 
A.  321 ;  2  B.  &  C.  87 ;  8  B.  &  C.  1 ;  4  M.  &  S.  262);  and  it  seems  that 
tlMHigh  the  purchaser  has  used  in  the  opinion  of  the  jury  more  of  the  goods 
than  was  necessary  for  the  purpose  of  trying  ^experiments  to  ascer- 
tain if  they  were  of  proper  quality,  that  does  not  amount  to  an  [  *103  ] 
acceptance  (Elliott  v.  Thomas,  3  M.  &  W.  170). 

Where  goods  bought  aboard  were  delivered  at  a  foreign  port  on  board  a 
ship  chartered  by  tl^  purchaser,  this  was  held  to  be  no  acceptance  (Acebol 
V.  Levy,  10  Bing.  876).  Where  A.  employed  B.  to  construct  a  wagon, 
and  while  it  was  in  B.'s  yard,  unfinished,  A.  employed  a  third  person  to  fix 
upon  it  some  iron,  and  a  tilt :  held,  that  this  did  not  amount  to  an  accept- 
ance ;  but,  per  Tindal,  C.  J.,  it  might  have  been  otherwise  if  these  acts  had 
been  done  atler  it  was  finished  (Maberly  v.  Sheppard,  10  Bing.  99).  A.'s 
traveller  called  upon  B.,  who  gave  an  absolute  order  for  a  quantity  of  cream 
of  tartar,  and  ofiered  to  take  a  quantity  of  lac  dye,  at  a  certain  price ;  the 
traveller  said  the  price  was  too  low,  but  that  he  woul3  write  to  his  principal, 
and  if  B.  did  not  hear  from  him  in  one  or  two  days,  he  mi^ht  consider  his. 
ofi^r  was  accepted.  A.  never  wrote  to  B.,  but  sent  all  the  goods :  held,  that 
this  was  not  a  joint  order  for  all  the  goods,  so  as  to  make  the  acceptance  of 
the  cream  of  tartar  the  acceptance  of  the  lac  dye  within  the  statute  (Price 
V.  Lea,  1  B.  &  C.  156).  In  assumpsit  for  the  non-delivery  of  barley,  it 
was  proved  that  the  deds.  wrote  to  the  pits.,  offering  them  a  certain  quan- 
tity of  **  good''  barley,  upon  certain  terms,  to  which  the  pits,  replied,  after 
quoting  defi.'s  letter,  "  of  which  ofier  we  accept,  expecting  you  will  give  us 
fine  barley,  and  full  weight."  The  defts.  in  reply  stated,  that  their  letter 
contained  no  such  expression  as  "  fine  barley,"  and  declined  to  ship  the 
same ;  that  the  terms  ^  good"  and  ^'  fine"  were  terms  well  known  in  the 
trade,  and  the  jury  found,  that  there  was  a  distinction  in  the  trade  between 
**  good"  and  "  fine"  barley :  held,  that  although  it  was  a  question  for  the 
*  jury  what  was  the  meaning  of  these  terms  in  a  mercantile  sense,  yet  that 
as  they  had  found  what  that  meaning  was,  it  was  for  the  court  to  determine 
the  meaning  of  the  contract,  and  they  held  that  there  was  not  a  sufficient 
acceptance  (Hutckinson  v.  Bowker,  5  M.  ds  W.  535).  The  debt.,  a  builder 
at  W.,  gave  the  pit.,  a  timber  merchant,  in  Dublin,  a  verbal  order  for  timber, 
to  be  forwarded  by  the  Great  Western  Railway,  as  had  been  the  practice  on 
previous  dealings;  the  timber  arrived  at  the  W.  station  on  the  19th  of  April, 
of  which  the  deft.  was.  informed  by  the  railway  clerk,  but  he  declined  to  take 
it.  An  invoice  was  sent  a  few  days  after,  which  the  deft,  received  and  kept, 
without  making  any  communication  to  the  pit.  himself,  until  the  28th  of 
May,  when  he  informed  the  pit.  that  he  declined  taking  the  timber.  Held, 
that  though  there  might  be  a  scintilla  of  evidence  for  the  jury,  of  an  accept- 
ance of  the  timber  within  the  Statute  of  Frauds,  yet  that  there  was  not  suffi- 
cient to  warrant  them  in  finding  that  there  was  such  an  acceptance,  and  the 
court  set  aside  the  verdict  for  pit.  (Norman  v.  Phillips,  14  M.  d(  W.  277;  see 
Bushell  V.  Wheeler,  6  Jur.  682). 

An  **  appropriation"  of  goods  under  a  contract  of  sale  may  mean  a  mere 
election  by  the  vendor,  where  he  has  the  right  himself  to  choose  what  arti- 
cles he  will  supply  in  performance  of  his  contract,  in  which  case  the  pro- 
perty does  not  pass ;  or  it  may  mean  that  both  parties  to  the  oontract  have 
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agreed  that  particular  goods  shall  he  the  articles  to  he  supplied,  and  yet  the 
appropriation  may  not  operate  so  as  to  pass  the  property.  But  wheire  both 
parties  have  agreed  that  particular  goods  shall  be  the  article  contracted  for, 
and  shall  become  the  property  of  the  vendee,  and  nothing  further  remains  to 
be  done  in  order  to  transfer  the  goods,  that  is  an  appropriation  which  ope- 
rates in  law  so  as  to  vest  the  property  in  the  vendee.  In  the  case  of  a  deli- 
very on  board  a  ship  under  a  bill  of  lading,  the  captain  is  in  the 
[  *104  ]  *possession  of  the  goods,  and  carries  for,  and  on  behalf  of  the 
vendor,  and  the  delivery  does  not  operate  as  in  the  case  of  a  com- 
mon  carrier,  though  the  ship  be  expressly  hired  for  the  vendee,  it  is  an 
appropriation  only  in  the  sense  of  an  election,  and  does  not  vest  the  goods 
in  the  vendee  (Wait  v.  Baker,  17  Law  J.  307,  Ex. ;  2  Exch.  1).  * 

In  an  action  for  the  price  of  a  fire-engine,  sold  by  the  pit.  to  the  deft., 
the  deft,  pleaded  the  Statute  of  Frauds,  and  the  pit.  replied,  that  the  de(L 
had  accepted  the  goods ;  after  the  sale  of  the  fire-engine,  deft,  took  a  persoa 
to  look  at  it,  and  mentioned  who  were  likely  to  buy  it ;  and  to  another  per- 
son, deft,  said,  I  know  that  I  am  going  to  do  it ;  and  to  third,  he  said,  I  have 
a  concern  in  the  engine :  held,  that  as  the  jury  considered  that  the  deft,  had 
treated  the  fire-engine  as  his,  pit.  was  entitled  to  a  verdict  (Bains  v.  Gevans, 
7  C.  &  P.  288). 

Where  a  purchaser  ordered  an  article  to  be  made  for  him,  and  after  it 
was  finished  exercised  acts  of  ownership  over  it,  upon  the  premises  of  the 
vendor,  but  circumstances  prevented  the  intended  removal  of  it :  held,  that 
there  ban  been  a  delivery  and  acceptance  (Wright  v.  Percival,  3  Jur.  1145, 
Q.B.). 

And,  where  goods  at  an  auction  were  knocked  down  to  deft.,  and  handed 
to  him,  and  he  retained  them  a  few  minutes,  and  returned  them,  it  was  held 
not  to  be  a  sufficient  acceptance,  the  conditions  of  sale  being,  *that  a  deposit 
was  to  be  paid,  and  residue  of  the  price  to  be  paid  before  they  were  removed 
(Phillips  V.  Bistoli,  2  B.  &  C.  511 ;  3  D.  &  R.  822). 

Where  the  vendor  was  to  allow  in  part  payment  a  debt  due  from  him  to 
the  vendee,  it  was  held  not  to  be  a  part  payment  within  the  statute  (Walker 
V.  Massey,  16  M.  &  W.  304). 

The  defence  of  the  Statute  of  Frauds  is  open  on  the  plea  o£  nan  ctssumpsU^  ^ 
iembky  (Pricker  v.  Thomlinson,  1  Man.  &  G.  772). 

Action  for  not  delivering,']  A  share-broker  employed  to  purchase  shares 
does  not  thereby  undertake  to  procure  them  absolutely,  but  only  to  use  due 
and  reasonable  diligence  to  endeavour  to  do  so  (Fletcher  v.  Marshall,  5 
Railw.  Gas.  840). 

By  sample.']  In  an  action  for  the  price  of  tobacco  sold,  evidence  is  admis* 
sible  to  show  that  by  the  established  usage  of  the  tobacco  trade  all  sales  are 
by  sample,  although  not  so  expressed  in  the  bought  and  sold  notes  (Syers  v. 
Jones,  2  Exch.  111). 

A  custom  of  the  Liverpool  corn-market,  that  when  corn  is  sold  by  sample 
if  the  buyer  does  not,  on  the  day  the  corn  is  sold,  examine  the  bulk  and 
reject  it,  he  cannot  afterwards  reject  it  or  refuse  to  pay  the  whole  price ; 
held  to  be  a  reasonable  custom  (Sanders  v.  Jameson,  2  C.  &  E.  557-— 
Role).  Sembky  that  an  article  sold  by  sample  cannot  in  any  case  be 
rejected  as  Aot  corresponding  with  the  sample,  except  within  a  reasonable 
time  (lb.).  ^ 

A.  sold  to  B.,  by  sample,  twenty-four  sacks  of  flour,  part  of  a  lot  of  217 
sacks  belonging  to  A.  which  were  lying  at  the  warehouse  of  one  M.,  and  he 
also  gave  B.  a  delivery  order  on  M.,  in  pursuance  of  which  M.  transferred 
twenty-four  sacks  of  flour  to  B.'8  name  in  the  booksi  and  afterwards  deli- 
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reted  twelve  sacks  of  the  flour  to  B.,  which  B.  paid  for.  No  appropriatioa 
of  any  particular  twenty-four  sacks  was  ever  made  for  B.,  the  flour  con- 
tained in  the  twelve  sacks  delivered  was  found  on  examination  not  to  corres- 
pond with  the  sample,  and  B.  consequently  refused  to  accept  or  p&y  for  the 
remaining  twelve :  held  that  A.  could  not  recover  the  price  of  these  twelve 
sacks  in  an  action  for  goods  sold  and  delivered  (BllioU  v.  Heginbotham,  2 
C.  &  K.  645,  Rolfo).  Qtuere^  whether  in  such  a  case  goods  bargained  and 
sold  would  lie  (lb.)* 

Action  for  not  accepting.l  A.  bought  at  auction  three  lots  of  one  hundred 
railway  shares  each,  one  of  the  conditions  of  sale  being,  **  the  balance  of 
the  purchase  money  shall  be  paid  at  the  office  of  the  auctioneers  on  the  day 
following  the  sale,  except  in  cases  where  any  special  transfers  are  required, 
and  to  such  the  utmost  expedition  will  be  given.**  After  the  sale,  A.  re- 
ceived the  shares,  together  with  a  bill  of  parcels  describing  the  transaction 
as  a  sale  of  <^  three  hundred  shares,"  and  paid  the  price.  The  name  of  the 
owner  of  the  shares  was  not  disclosed  at  the  time  of  the  sale ;  but  upon  A. 
applying  for  a  transfer,  the  constitution  of  the  company  requiring  a  tranfor 
by  deed,  the  auctioneers  informed  him  that  they  were  only  agents  in  the 
transaction,  and  referred  him  to  B.  as  their  principal,  as  the  party  who 
alone  could 'procure  the  transfer  to  be  executed.  In  an  action  against  the 
auctioneers  for  not  transferring — held,  first,  that  inasmuch  as  they  had  not 
disclosed  their  principal  at  the  time  of  the  sale  they  were  personally  liable 
(Franklyn  v.  Lamond,  4  G.  B.  637).  Held,  secondly,  that  the  bill  of  parcels 
was  evidence  of  an  entire  contract  for  the  sale  of  three  hundred  shares  (lb.). 
Held,  thirdly,  that  by  referring  A.  to  B.  the  defls.  discharged  A.  from  ten- 
dering a  transfer  to  them  (lb.). 

The  defl.  puirchased  scrip  railway  shares  of  the  pit.  at  25s.  premium  on 
the  20th  October,  but  the  scrip  were  not  issued  until  the  24th.  On  tho  21st 
of  that  month  the  shares  fell  to  14s.  premium.  At  six  in  the  evening  of 
that  day  the  defl.  gave  notice  to  the  pits,  that  he  should  not  take  the  shares. 
On  the  22nd  the  shares  had  fallen  to  85.  premium,  and  continued  to  fall 
until  the  6th  of  December,  when  the  pits,  afler  notice  to  the  deft.,  sold  them 
at  17s.  discount.  In  an  action  for  not  accepting  or  paying  for  the  shares, 
held,  that  the  measure  of  damage  was  the  difference  in  the  price  of  the 
shares  between  the  20th  and  22nd  of  October  (Pott  v.  Flather,  5  Railw.  Cas. 
85,  Q.  B.). 

The  defence  that  pit.  had  before  the  sale  to  deft,  sold  the  goods  to  another 
person  cannot  be  given  in  evidence  under  nan  assumpsit ;  there  must  be  a 
special  plea  in  confession  and  avoidance  (Walker  v.  Miller,  12  Jur.  268 ; 
17  Law  J.  103,  Q.  B.). 

A.  contracted  to  buy  of  B.  certain  cement,  in  casks  and  bags,  at  a  given 
price  for  cash ;  B.  agreeing  to  allow  A.  3s.  6d,  for  each  cask,  and  2s.  6i. 
for  each  bag  that  should  be  returned  perfect.  In  an  action  by  A.  against 
B.,  for  not  accepting  and  paying  for  the  casks  and  bags,  the  declaration 
averred,  that  A.  duly  paid  B.  for  the  said  cement,  and  for  the  casks  and 
bags;  and  that^  although  A.  was  ready  and  willing,  and  tendered  and 
ofiered  to  return  the  casks  and  bags,  B.  refused  to  accept  or  pay  for  them. 
B.  pleaded  that  A.  did  not  duly  pay  B.  for  the  said  cement,  casks,  and  bags ; 
and  that  A«  was  not  ready  and  willing  to  return  the  casks  and.  bags  to  B. 
within  a  reasonable  time :  held,  that  a  payment  of  the  price  of  the  cement 
'  by  A.,  after  an  action  brought  against  him,  was  a  payment  according  to  the 
contract,  so  as  to  entitle  him  to  complain  of  a  breach  of  the  contract  on  the 
part  of  B.  (Nelson  v.  Pattrick,  8  C.  B.  772).    Held,  also,  that  A.  was  not 
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bound  to  prove  that  he  was  ready  to  return  all  the  casks  and  bags,  the  alle* 
gation  being  in  this  respect  divisible  (lb.). 

In  an  action  against  the  deil.  for  not  accepting  linseed  bought  by  him  of 
the  ph.,  under  a  contract  which  stipulated  that  fourteen  days  were  to  be 
allowed  for  the  delivery  of  the  linseed  from  the  time  of  the  ship  being  ready 
to  discharge :  held,  that  the  contract  not  being  ambiguous  in  its  terms  the 
judge  was  right  in  rejecting  evidence  of  its  meaning  (Sotilichos  v.  Kemp, 
18  Law  J.  36,  Exch.;  3  Exch.  105). 

Flaintiff*8  Property  in  the  Goods,"]  In  actions  for  goods  sold,  it  must 
appear  that  the  plt.'s  title  to  the  property  is  undisputed  ;  therefore,  where  a 
pit.,  in  an  action  for  goods  sold  and  delivered,  proved  the  possession  of  the 
goods  by  himself,  and  their  removal  by  the  defts.,  and  it  appeared  that  the 
goods  consisted  of  spar,  lying  on  the  lands  of  A.,  and  that  the  pit.  claimed 
under  A.  by  written  agreement  not  produced,  held,  that  this  was  not  a  suiH- 
cient  proof  of  title  to  the  goods,  from  which  a  contract  between  the  parties 
could  be  implied  (Lee  v.  Shore,  1  B.  &  C.  94 ;  2  D.  &  R.  198).  The  plt.'s 
property  in  goods,  however,  will,  in  general,  be  sufficiently  proved  by  the 
contract  of  sale,  his  possession  of  them  being  sufficient  (see  B.  N.  P.  139  ; 
Temple  v.  Brown,  6  Taunt.  65;  5  Esp.  31).  As  to  when  an  agent,  &c., 
may  sue,  see  jpo^,  "  Principal  and  Agent." 

Frice  of  Goods^  If  there  was  a  specific  price  agreed  upon,  the  agree- 
ment to  that  efiect  should  be  proved ;  if  not,  the  value  of  them  must  be 
proved  (Bluett  v.  Osborne,  1  Stark.  384).  Where,  in  assumpsit  for  goods 
sold,  at  the  suit  of  a  liquor-merchant,  the  only  evidence  of  their  value  was 
that  of  his  servant,  who  spoke  only  to  the  delivery  of  several  hampers  of 
bottles,  but  could  say  nothing  as  to  their  contents,  the  jury  were  directed  to 
presume  that  the  bottles  were  filled  with  the  cheapest  liquor  the  pit  dealt  in 
(Clunnes  v.  Pezzey,  1  Camp.  8). 

If  a  vendor  agrees  to  sell  a  machine  at  a  certain  price,  and  put  in  mate* 
rials  superior  to  those  contracted  for,  the  purchaser  is  neither  tx)und  to  pay 
a  higher  price,  nor  to  return  the  machine  *(Wilmott  v.  Smith,  3  C. 
[  *105  ]  dc  P.  455).  Where  goods  have  been  sold  and  delivered,  to  be 
paid  for  by  bill,  at  a  certain  date,  if  the  bill  be  not  given,  the  pit. 
may  recover  in  this  action,  as  part  of  the  stipulated  price,  interest  from  the 
time  the  bill  would  have  become  duo  (Farr  v.  Ward,  3  M.  &  W.  25). 

JEvidence  in  Actions  for  Goods  Bargained  and  Sold. 

To  support  an  action  for  goods  bargained  and  sold,  there  must  be  efther 
an  actual  sale  of  goods  existing  at  the  time  of  the  contract,  or  a  specific  ap- 
propriation of  goods  afier  wards  assented  to  by  the  buyer  (Atkinson  v.  Bell,  8 
B.  &i  C.  277).  Qucsrej  whether  the  vendor  of  goods  is  precluded  from  main- 
taining a  count  for  goods  bargained  and  sold,  where  the  goods  have  been  re- 
sold by  him  on  thevendor^s  refusal  to  accept  them  (Acebol  v.  Levy,  10  Bing. 
376).  The  pits,  in  London  entered  into  the  following  contract  with  the  defts. : 
"Oct.  11,  1633,  sold  to  6.  and  Son,  for  account  of  Messrs.  A.  &  Co.,  200 
firkins  of  M.  &  Co.'s  Sligo  butter,  at  71«.  6d.  per  cwt.,  free  on  board ;  pay- 
ment, bill  at  two  months  from  the  day  of  landing.  To  be  shipped  this 
month,"  &c  The  butters  were  not  shipped  until  the  following  month,  but 
the  defts.  had  waived  that  condition,  and  they  accepted  the  invoice  and  bill 
of  lading  which  was  indorsed  to  them ;  the  butters  were  afterwards  lost  on 
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the  voyage ;  held,  that  an  action  in  this  form  was  maintainable  to  recover 
the  price  of  the  butters  (Alexander  v.  Gosden,  1  Sco.  281,  630;  1  Bing.  N* 
C.  671) ;  also,  that  the  landing  of  the  goods  was  not  a  condition  precedent 
to  the  claim  of  payment  (lb.). 

Contract  of  Sale  under  Statute  of  Frauds,']  A  contract  of  aile  must  be 
proved;  and,  if  the  goods  be  above  10/.  in  value,  and  there  has  been  no 
part-acceptance,  and  receipt  by  the  vendee  of  the  goods  sold,  or  nothing 
given  in  earnest,  or  in  part-payment  of  the  price,  such  contract  must  be 
proved  to  have  been  in  writing,  signed  by  the  deft.,  or  his  agent  (29  Car.  II. 
c.  3,  s.  17).  The  words  of  that  act  are,  that  "  no  contract  for  the  sale  of 
anygoodSf  wares,  and  merchandises,  for  the  price  often  pounds  or  upwards, 
shall  be  good,  exocpt  the  buyer  shall  accept  part  of  the  goods  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  of  payment;  or  that  some  note  or  memorandum  in  wriiing,  of  the 
said  bargain,  be  made,  and  signed  by  the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized." 

As  to  what  a  sufficient  acceptance,  see  "  Goods  Sold  and  Dslivbkbd," 
p.  98. 

What  Contracts  of  Sale  vnihin  the  Act'],  Tho  written  memorandum 
roust  be  made  before  action  brought  (Bill  v.  Bament,  0  M.  &  W.  36).  There 
is  no  distinction  between  executory  and  other  contracts  (Rondeau  v.  Wyatt, 

2  H.  Bl.  63;  Garbutt  v.  Watson,  5  B.  &  A.  613);  and  a  sale  of  goods,  to 
be  paid  for  on  delivery,  is  within  the  statute,  whether  they  be  prepared  or 
not  at  the  time  of  sale  (lb.).  The  act,  however,  is  confined  to  contracts  re- 
lating to  the  mere  sale  of  goods^  and  does  not  apply  to  contracts  strictly  for 
work,  and  labour,  and  materials,  as  a  contract  to  maJce  or  build  a  ship,  car- 
riage, &c,  (Towers  v.  Osborne,  Stra.  606;  Cooper  v.  Elston,  7  T.  R.  17; 

3  Basr,  303;  Groves  v.  Buck,  3  M.  &  S.  178;  Smith  v.  Surraan,  9  B.  & 
C.  576).  It  has  been  held,  that  an  agreement  to  procure  coals  at  Blyth,  and 
convey  them  to  Ipswich,  need  not  be  in  writing,  but  might  be  proved 

by  parol;  and  "this  falls  within  *the  distinction  taken  in  all  cases,  [*106] 
and  is  not  a  contract  to  sell,  but  to  provide  coals,  and  afterwards 
carry  ihem  to  Ipswich"  (Cobbold  v.  Gaston,  1  Bing.  401).  But  a  contract 
with  a  miller  for  the  sale  of  flour,  not  then  ground,  is  a  sale  of  goodSy  &c., 
within  the  statute ;  for  pits,  were  proceeding  to  grind  the  flour  for  purposes 
of  general  sale,  and  sold  this  quantity  as  part  of  their  general  stock  (per 
Abbott,  C.  J.,  Groves  v.  Buck,  supra^  overruling  Clayton  v.  Andrews,  ib.). 
Such  sale  must  be  proved  by  a  note^  &c.  (2  FL  Bl.  63);  but  see  now  9  Geo, 
IV.  c.  14,s.  7  (LordTenlerden's  Act),  by  which  it  is  enacted  that  the  above 
provision  of  the  Statute  of  Frauds  "  shall  extend  to  all  contracts  for  the  sale 
of  goods  of  the  value  of  10/.  sterling  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or  may  not  at  the  time 
of  such  contract  be  actually  made,  procured,  or  provided,  or  fit,  or  ready  for 
delivery,  or  some  act  may  be  requisite  for  the  making  or  completing  thereof, 
or  rendering  the  same  fit  for  delivery."  A  sale  of  goods,  where  a  higher 
price  is  given,  on  acountof  the  carriage  being  at  plt.^s  expense,  is  within  the 
statute,  and  seems  not  to  be  a  mixed  contract,  there  being  no.separate  charge 
for  the  delivery  (Astley  v.  Emery,  4  M.  &  S.  262). 

Where  A.  agreed  to  supply  B.  with  a  quantity  of  turnip-seed,  and  B.  agreed 
to  sow  it  on  his  own  land,  and  sell  the  crop  of  seed  produced  then^from  to 
A.,  at  1/.  Is,  the  Winchester  bushel,  and  the  seed  so  produced  at  the  price 
agreed  upon  exceeded  in  value  the  sum  of  10/. :  held,  that  this  contract  was 
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within  the  17(h  section,  and  void  ibr  want  of  a  memorandum  in  writing 
(Watts  V.  Friend,  10  B.  &  C.  446). 

The  goods  must  be  of  the  price  of  10/.,  and  form  an  entire  contract  at 
that  price.  Where,  on  the  same  day,  and  at  the  same  meeting,  tHe  deft, 
contracts  for  the  sale  of  various  goods,  exceeding  10/.  in  the  whole,  but  each 
article  separately  not  amounting  to  that  sum,  that  is  within  the  statute,  even 
if  deA.  leA  the  shop  for  a  short  time,  '<  if  his  return  was  soon  enough  to 
warrant  a  supposition  that  the  whole  were  intended  to  be  one  transaction^* 
(per  Bayley,  J.,  Baldey  v.  Parker,  2  B.  &  C.  37,  42).  But  at  a  sale  by 
auction,  a  distinct  contract  arises  on  the  sale  of  each  lot  (Emerson  v.  Hellis, 
2  Taunt.  38;  see  Franklin  v.  Lamond,  11  Law  J.,  N.  S.  C.  P.  221).  A 
sale  of  goods  by  auction  is  within  the  statute  (Kenworthy  v.  Schofield,  2  B. 
&  C.  045).  Upon  a  contract  for  24  numbers  of  a  periodical  work,  to  be 
delivered  monthly,  at  IL  Is.  a  number,  the  pit  may  sue  for  the  numbers 
actually  delivered,  though  the  contract  be  not  in  writing,  for  the  meaning  of 
such  contract  is,  that  the  publisher  shall  be  paid  as  the  numbera  come  out 
(Mavor  v.  Pyne,  2  Bing.  285, 288 ;  and  see  (Price  v.  Lea,  1  B.  &  C.  156 ; 
2  D.  &  R.  295).  A  snle  of  shares  of  a  joint-stock  banking  company  or  rail- 
way shares  is  not  within  sect.  17.  Humble  v.  Mitchell,  11  Ad.  6^  E.  205; 
Duncrofl  v.  Altretch,  12  Sim.  189;  Tempest  v.  Kilner,  3  C.  B.  249). 

Quare^  whether  Spanish  bonds  are  goods,  du^.,  within  the  17th  sect. 
(Pawle  V.  Gunn,  4  Bing.  N.  C.  445 ;  6  Sec.  286). 

Semble^  there  is  a  distinction  between  the  words  goods,  wares,  and  mer- 
chandises,  in  the  statute  of  frauds,  and  the  words  goods  and  chattels  in  the 
Bankrupt  Act,  (lb.). 

Sufficing  if  Note  or  Memorandum.]  «'  We  agree  to  give  Mr.  E.  1/.  7«. 
per  load  for  thirty  bales  of  Smyrna  cotton,  customary  allowance  cash,  3/. 
per  cent.,  as  soon  as  our  certificate  is  complete,"  duly  signed,  has  been  held, 
a  sufficient  memorandum  (Egerton  v.  Matthews,  6  East,  307 ;  see 
[  *107  ]  Cooper  v.  Smith,  15  East,  103;  *Richards  v.  Porter,  6  B.  &  C. 
437).  The  pit.  entered  into  a  parol  agreement  to  sell  to  dell,  a 
mare  for  20/.,  on  condition,  that  if  she  should  prove  to  he  in  foal,  defl.  should* 
on  receiving  12/.  from  pit.,  return  her  on  request.  Pit.  delivered  the  mare 
and  received  20/.  On  her  proving  in  foal,  he  tendered  defl.  12/.,  and  re- 
quested him  to  return  the  mare,  which  he  refused.  Held,  that  the  contract 
to  return  her  was  not  a  distinct  contract  of  sale,  but  one  of  the  conditions 
of  the  original  sale,  and  that  the  delivery  of  the  mare  to  the  defl.  took  the 
whole  agreement  out  of  the  statute,  so  as  to  enable  the  pit.  to  sue  the  def\. 
for  refusing  to  return  her  (Williams  v.  Burgess,  10  Ad.  &  E.  499). 

The  statute  does  not  require  any  particular  form  of  contract;  a  note 
or  memorandum  in  writing,  of  the  bargain,  is  sufficient.  The  word  bargain, 
'used  in  the  statute,  means  the  terms  upon  which  the  parties  contract  (Ken- 
worthy  V.  Schofield,  2  B*  &  C.  947);  No  particular  consideration  need  be 
expressed  in  it,  like  that  required  in  an  agreement  under  the  4th  section,  as 
/wist, ''  GuAHANTSB ;''  Egcrtou  V.  Matthews,  6  East,  307).  But  the  writing 
must  show  the  price  for  which  the  goods  were  sold  (Elmore  v.  Kingscote,  5 
B.  6c  C.  583 ;  8  D.  &  R.  343).  Where  the  price  is  omitted,  and  it  does  not 
appear  that  any  specific  price  was  agreed  on,  a  reasonable  price  may  be 
presumed,  and  the  contract  may  be  so  stated  (Hoadley  v.  M*Laine,  10  Bing. 
482).  But,  where  the  contract  is  silent  as  to  price,  and  the  evidence  shows 
that  a  specific  price  was  agreed  upon,  the  contract  is  imperfect,  and  cannot 
be  given  in  evidence  (lb. ;  Elmore  v.  Kingscote,  5  B.  dc  C.  583).  But, 
Tindall,  C.  J.,  suggested  a  distinction,  that  where  the  contract  is  silent  as  to 
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the  price,  but  has  been  executed,  a  reasonable  price  will  be  inferred,  but  that 
it  may  be  questionable  whether  it  is  so  where  the  contract  is  executory,  and 
the  goods  are  still  in  the  possession  or  under  the  power  of  the  seller  (Acebal 
V.  Levy,  10  Bing.  382  ;  but  see  Hoadleyv.  M.^Laine,  supra) ;  which  was  an 
action  for  not  accepting  a  carriage  made  to  order.  Where  the  order  for  cer- 
tain goods  therein  specified  directed  that  the  terms  were  to  be  "  moderate  ;^' 
held,  that  it  was  not  necessary  that  the  price  of  the  goods  should  be  speci> 
fkd :  it  was  enough  to  say,  that  the  price  should  be  moderate,  and  the  goods 
being  named,  that  price  might  be  ascertained  with  sufRcient  certainty  to  sat- 
isfy the  statute  (Ashcrofl  v.  Merrin,  6  Jur.  783),  An  order  to  forward 
goods  to  the  purchaser,  followed  by  a  shipment  of  the  goods  in  question, 
may  operate  as  a  contract  of  bargain  and  sale  ( Ashcro(\  v.  Merrin,  supra). 
The  names  of  both  parties  must  appear  to  the  writing  (Champion  v.  Plumer, 
1  N.  R.  252 ;  Cooper  v.  Smith,  15  East,  103).  But  the  party  to  be  charged 
need  only  sign  it  (Allen  v.  Bennett,  3  Taunt.  169;  Egerton  v.  Matthews,  6 
East,  307). 

A  memorandum  of  the  sale  of  goods  in  the  vendor's  books,  signed  by 
vendee,  in  initials,  the  vendor's  name  not  appearing  in  the  book,  is  not  a 
sufficient  note  within  the  statute,  nor  will  the  defect  be  cured  by  a  letter 
from  the  vendee,  in  which  the  vendor's  name  does  appear,  unless  the  latter 
clearly  refer  to  the  memorandum  (Jacob  v.  Kirk,  2  Moo.  ds  R.  221 ;  Sweet 
V.  Lee,  3  Man.  &  6.  452 ;  see  Johnson  v.  Dodgson,  p.  09).  The  pit.  can- 
not sue  another  for  not  accepting  goods  if  the  contract  note  was  only  signed 
by  the  pit.,  for  if  the  pit.  acted  as  a  broker,  he  cannot  sue  as  a  principal ; 
and,  if  he  were  a  principal,  his  signing  would  not  bind  the  defl.  (Rayner  v. 
Linthorne,  2  C.  &  P.  124). 

A  bill  of  parcels,  in  which  the  vendor's  name  is  printed,  delivered  to  the 
vendee  at  the  time  of  an  order  given  for  the  future  delivery  of  the  goods,  is 
a  sufficient  memorandum  (Saunderson  v.  Jackson,  2  B.  ^  P.  238).  So,  in 
a  bill  of  parcels,  in  which  the  name  of  the  vendor  is  printed,  and 
that  of  the  vendee  written  by  the  vendor  •(Schneider  v.  Morris,  2  [  *108  ] 
M.  &  S.  286).  So,  in  a  memorandum  written  by  deA.  beginning, 
"I,  A.  B.,  agree,"  &c.,  though  he  never  formally  sign  it  (1  Esp.  120 ;  2  B. 
&  P.  239 ;  see  the  cases  decided  on  the  4th  section ;  "  Vbndob  and  Ybn- 
dbe"). 

A  mere  proposal  of  sale  or  purchase  is  not  sufficient  (P.  Ch.  27).  It  is 
not  necessary  that  the  whole  of  the  terms  of  the  sale  should  be  comprised  in 
one  memorandum  ;  it  is  sufficient  if  they  can  be  collected  or  fairly  inferred 
from  several  distinct  writings,  having  reference  tp  the  same  agreement,  or 
from  subsequent  letters,  whereby  the  transaction  is  admitted  (Jackson  v. 
Lowe,  7  Moo.  219 ;  1  Bing.  supra). 

Shall  be  in  Writing — What  sufficient  Writing.']  Letters  passing  between 
the  parties,  and  signed  by  them,  if  they  amount  to  a  contract,  are  of  course 
a  compliance  with  the  statute.  But  where  the  letters  varied  as  to  the  terms 
of  the  contract,  that  of  the  vendor  alleging  that  the  other  had  bought  the 
goods,  and  of  the  vendee  admitting  that  he  had  bought  them,  but  that  they 
were  to  be  sound  and  good,  and  they  were  not  so :  it  was  holden,  that  as 
the  purchaser  did  not,  by  his  letter,  recognise  the  absolute  contract  described 
in  that  of  the  vendor,  there  was  no  note  in  writing  (Smith  v.  Surman,  9  B. 
&  C.  561). 

Assumpsit  for  a  mare  sold  and  delivered,  plea,  non  assumpsit.  The  deA. 
having  seen  and  ridden  the  mare,  wrote  to  the  pit. : — '*  I  will  take  the  mare 
at  twenty  guineas, -of  course,  warranted,  and,  as  she  lays  out,  turn  her  out 
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my  mare,"  The  pit.  agreed  to  sell  her  for  twenty  guineas.  The  deft,  sub- 
sequently wrote  again  to  him :  "  My  son  will  be  at  the  '  World's  End'  (a 
public-house),  on  Monday,  when  he  will  take  the  mare,  and  pay  you ;  send 
somebody  with  a  receipt,  and  tKe  money  shall  be  paid ;  only  say  in  the 
receipt, « Sound,  and  quiet  in  harness.' "  The  pit.  wrote  in  reply,  "  She  is 
warranted  sound,  and  quiet  in  double  harness ;  I  never  put  her  in  single 
harness."  On  the  Monday  the  deil.'s  son  took  the  mare  away,  without  pay- 
ing the  price,  and  without  any  receipt  or  warranty.  The  deft,  after  two 
days  returned  her  as  unsound.  The  judge  told  the  jury  that  the  question 
was,  whether  the  deft,  had  accepted  the  mare,  and  directed  them  to  find  for 
the  deft,  if  they  thought  he  had  returned  her  in  a  reasonable  time ;  and 
desired  them  also  to  say,  whether  the  son  had  authority  to  take  her  away 
without  the  warranty ;  the  jury  found  both  in  the  negative :  held,  that  there 
was  no  complete  contract  in  writing  between  the  parties,  and  therefore  the 
direction  was  right,  that  the  deft,  was  not  bound  by  the  act  of  the  son  in 
bringing  home  the  mare,  as  he  had  exceeded  his  authority  as  agent,  and 
that  the  pit.  was  not  entitled  to  recover  (Jordon  v.  Norton,  4  M.  &  W.  155). 
An  order  for  goods,  written  and  signed  by  the  seller,  in  a  book  of  the  buyer's, 
but  not  naming  the  buyer,  may  be  connected  with  a  letter  oC  the  seller  to 
his  agent,  mentionitig  the  name  of  the  buyer,  and  with  a  letter  of  the  buyer 
to  the  seller,  claiming  the  performance  of  the  order,  to  constitute  a  complete 
contract  within  the  statute  (Allen  v.  Bennett,  S  Taunt.  169). 

An  invoice  of  hops  described  the  names  of  the  bujer  and  seller;  the  lat- 
ter, after  the  receipt  of  the  invoice,  wrote,  to  say  the  hops  had  not  as  yet 
been  received,  and  that  if  they  did  not  arrive  soon,  he  must  buy  some  else- 
where :  held,  that  the  invoice  and  the  letter  taken  together,  did  not  constitute 
a  sufHcient  memorandum  under  the  statute  (Richardson  v.  Potter,  9  D.  6c  R. 
497  ;  nom,  Richardson  v.  Porter,  6  B.  &  C.  437). 

Where  goods  are  sold  by  auction  to  an  agent,  and  the  auctioneer 
[  *109  ]  *wrote  the  initials  of  the  agent's  name,  together  with  the  prices, 
opposite  the  lots  purchased  by  him,  on  the  printed  catalogue,  and 
the  principal  afterwards,  in  a  letter  to  the  agent  recognised  the  purchase,  it 
was  held,  that  the  entry  in  the  catalogue,  and  letter  coupled  together,  were  a 
sufficient  memorandum  of  the  contract,  within  the  net  (Phillimore  v.  Barry,  1 
Camp.  513  ;  Ken  worthy  v.  Schofield,  2  B.  &  C.  945 ;  Hinde  v.  Whitehouse, 
7  East,  558).  Where,  however  there  is  a  prior  insufficient  or  unsigned 
written  contract,  the  pit.  cannot  avail  himself  of  a  subsequent  letter  of  deft., 
in  which,  though  the  order  of  the  goods  be  recognised,  the  terms  of  the  con- 
tract are  renounced  or  disaffirmed  (Cooper  v.  Smith,  15  East,  103;  Elmo*re 
V.  Kingscote,  5  B.  &  C.  583 ;  8  D.  &  R.  343 ;  see  the  cases  decided  on  the 
4th  section;"  Vendor  and  Vbndeb"). 

The  agent  contemplated  by  the  act,  whose  signature  is  to  bind  the  deft., 
must  be  some  third  person,  and  not  the  other  contracting  party,  even  though 
by  the  express  direction  of  the  other  he  act  as  agent  (Wright  v.  Dannah,  2 
Camp.  203 ;  Farebrother  v.  Simmons,  5  B.  d&  A.  333 ;  Rayner  v.  Linthorue, 
2C.  &P.  124). 

And  the  pit.'s  traveller  making  a  written  memorandum  of  the  contract  in 
the  deft.'s  presence,  which  he  read  over  to  him  at  his  request,  is  not  a  suffi- 
cient signature  within  the  statute  (Cooper  v.  Smith,  15  Ea.  103;  Dixon  v. 
Broomfield,  2  Chit.  Rep.  205). 

So,  a  memorandum  of  the  contract  entered  by  the  agent  of  the  seller  in 
the  buyer  s  book,  and  signed  by  his  particular  request,  is  not  a  sufficient 
signature  to  charge  the  buyer  (Graham  v.  Musson,  5  Bing.  N.  C.  603;  8 
Law  J.  324,  C.  P.). 
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So,  where  the  seller  made  a  written  memorandum  of  the  contract,  the 
buyer  looking  on  at  the  time,  and  an  altercation  was  made  in  it  at  the  buyers 
request,  yet  it  was  holden  insufficient  to  charge  the  buyer  (Wright  v. 
Danniih,  2  Camp.  203;  and  see  Rayner  y.  Linthorne,  2  C.  &  P.  124). 

If,  however,  the  buyer  himself  made  a  memorandum  of  the  contract  in  his 
book,  and  the  seller's  clerk  signed  it,  on  behalf  of  his  master,  this  is  sufficient 
to  charge  the  buyer  (Johnson  v.  Dodson,  2  M.  &  W.  653). 

Where  a  son  signed  a  guarantee  as  agent  for  his  father.  Lord  Ellenbo- 
Tough,  C.  J.,  held  that  proof  that  the  son  had  signed  for  his  father  in  three 
or  lour  instances,  and' had  accepted  bills  for  him,  was  primd  facie  evidence 
of  the  agency  (Waikins  v.  Vince,  2  Stork.  368). 

And  a  subsequent  ratification  of  the  contract  by  the  principal  when  the 
agent  is  not  authorized,  will  satisfy  the  statute  (Maclean  v.  Dunn,  4  Bing. 
722 ;  Soames  v.  Spencer,  1  D.  &  R.  32). 

The  agent's  authority  need  not  be  in  writing  (1  Esp.  106 ;  1  Sch.  &  Lef. 
22;  Acebol  v.  Levy,  10  King.   378).     An  auctioneer  at  a  sale  by  public 
auction,  is  an  agent  for  the  buyer  (Emmerson  v.  Helis,  2  Taunt.  38 ;  Simon 
Y.  Metivier,  1  Bl.  R.  599;  nom.  Simon  v.  Motiviers,  3  Burr.  1921);  even  in 
the  case  of  a  sale  of  lands  (Emmerson  v.  Hclis,  2  Taunt.  38  ;  White  v. 
Procter,  4  Taunt.  209).     And  where  he  writes  down  the?  buyer's  name,  or 
that  of  his  agent,  in  the  catalogue  to  which  the  conditions  of  the  sale  are 
affixed  opposite  the  lot,  together  with  the  price  bid,  it  seems  a  sufRcient 
memorandum  (Phillimore  v.  Barry,  1  Camp.  613;  Ken  worthy  v.  Schofield, 
2  B.  &  C.  946.    But  see  Hinde  v.  Whiiehouse,  7  East,  559).    Whether  the 
auctioneer  be  the  agent  of  both  vendor  and  vendee  depends  on  the  facts  of 
each  case.     Where  a  party,  to  whom  money  was  due,  from  the  owner  of 
goods  sold  by  auction,  agreed  with  the  owner  before  the  auction  that  the 
goods  which  he  might  purchase  should  beset  against  the  debt,  and  he  became 
the  purchaser  of  goods,  and  was  ^entered  as  such  by  the  auctioneer : 
held,  that  ho  was  not  bound  by  the  printed  condition  of  sale,  which  [  *110  ] 
spcci&ed  that  the  purchaser  should  pay  a  part  of  the  price  at  the 
sale,  and  the  rest  on  delivery  (Bartlett  v.  Purnell,  4  Ad.  &  E.  792). 

The  highest  bidder  is  bound  by  the  entry  in  the  sale  book  of  the  auctioneer's 
clerk  made  in  his  presence,  upon  his  name  being  called  out  as  the  purchaser, 
even  in  an  action  brought  by  the  auctioneer  (Bird  v.  Boulter,  1  Nev.  &  M. 
313 ;  4  B.  &  Ad.  443;,  and  such  is  a  memorandum  by  an  agent  lawfully 
authorized,  for  the  clerk  is  not  identified  with 'the  auctioneer  (who  sues)  and 
in  the  business  which  he  performs  of  entering  names,  &c.,  hi;  is  impliedly 
authorized  by  the  person  attending  the  sale  tb  be  his  agent  (fb.). 

But  a  signature  of  the  auctionceer's  clerk,  as  a  witness  merely  to  the 
signature  of  the  buyer,  will  not  bind  the  seller  (Gosbell  v.  Archer,  2  Ad.  & 
E,5U0). 

A  mere  sub-agent,  without  express  authority  from  the  principal,  is  not  a 
sufficient  agent  to  bind  him  (Henderson  v.  Barnewnll,  1  Y.  d&  J.,  387). 

An  entry  of  a  contract  for  the  sale  of  goods  was  made  by  the  buyer  in  his 
own  book,  and  signed  by  the  seller's  traveller.  Held,  not  a  sufRcieni  memo- 
randum within  the  statute;  Dyson  not  appearing  to  be  authorized  to  sign  it 
as  agent  to  the  buyer,  although  the  parties  were  in  the  habit  of  so  dealing, 
and  the  question  arose  upon  a  special  cnsc,  reserving  to  the  court  liberty  to 
draw  any  inference  which  a  jury  might  havo  drawn  (Graham  v.  Fretwell,  3 
Man.  6l  G.  368 ;  4  Sco.  N.  H.  27). 

Where  a  person  is  told  by  two  partiest  hat  he  is  to  bo  the  broker,  to  make  a 
contract  between  them  for  the  sale  of  (roods,  and  he  in  ci>nscquf*noo  reduces 
it  in.o  writing,  and  sends  a  saie-noie  of  the  terms  to  each  party,  this  is  a 
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sufficient  note  or  memorandum  within  the  act  (Chapman  v.  Partridge,  5  Esp. 
256).  And,  wliere  a  broker  is  authorized  by  one  person  to  sell  goods,  and 
by  another  to  buy  them,  an  entry  made  by  him  in  his  sale-book,  of  such 
sale,  and  signed  by  him,  is  sufficient  (Heyman  t.  Neale,  2  Camp.  337 ; 
Grant  v.  Fletcher,  supra;  Henderson  v.  Barnwell,  1  Y.  &  J.  387).  So, 
where  the  notes  disagree,  if  the  entry  be  brought  home  to  the  knowledge  of 
the  parties  (see  Thornton  v.  Charles,  9  M.  &  W.  802 ;  Gale  v.  Wells,  1  C. 
^  P.  388  ;  but  see  Thornton  v.  Meux,  Moo.  6c  M.  43).  In  an  action  by  the 
purchaser  against  the  vendor  of  goods  Cor  not  delivering  them,  it  has  been 
held,  that  the  boug)it  note  alone  is  evidence  of  the  contract,  and  that  if  the 
vendor  intend  to  insist  on  a  variance  between  the  bought  and  sold  note,  it  is 
for  him  to  produce  the  latter  (Hawes  v.  Foster,  1  Moo.  &  R.  868  ;  and  sec 
Thornton  v.  Kempster,  1  Marsh.  355 ;  S.  C.  5  Taunt.  876). 

When  bought  and  sold  notes  have  been  delivered  by  the  broker  to  the 
parties,  those  notes  are  the  proper  evidence  of  the  contract  (Rucker  v. 
Cumaycr,  1  Esp.  105 ;  Chapman  v.  Partridge,  5  Esp.  256 ;  Thornton  v. 
Meux,  Moo.  &  M.  43 ;  Trueman  v.  Loder,  1 1  Ad.  &  E.  589 ;  Hawes  v. 
Forster,  1  Moo.  &  R.  368) ;  and  are  admissible,  though  the  broker  has 
neglected  to  sign  the  entry  in  his  book  (Groom  v.  Afflalo,  supra);  or  indeed 
made  no  entry  (Dickinson  v.  Silwal,  1  Stark.  128;  4  Camp.  279).  If  theso 
notes  materially  differ  there  will  be  no  contract  (Grant  v.  Fletcher,  5  B.  ik 
C.  436  ;  Thornton  v.  Meux,  supra;  Gregson  v.  Ruck,  4  Q.  B.  737;  Town- 
send  V.  Drakeford,  1  C.  &  K.  20 ;  Hanks  v.  Ford,  1  Moo.  &  R.  36  ;  Thorn- 
ton V.  Kempster,  5  Taunt.  786).  Nor,  if  the  broker  draw  up  a  di^rent 
contract  from  that  agreed  upon,  and  send  a  sold  note  to  the  pit.  only,  will 
that  bind  the  deft.  (Pitts  v.  Beckett,  13  M.  &  W.  743);  and  mercan- 
tile  usage  is  admissible  to  explaii^  all  the  variances  ^between 
[  *111  ]  these  notes,  and  being  so  explained,  they  were  not  material, 
and  did  not  avoid  the  contract  (Bold  v.  Rayner,  1  M.  &  W.  343). 
Thus,  "  We  have  this  day  bought  for  your  use  from  J.  O.  B.  100  tons  dry 
palm*oil,  at  31^.  10^.  per  ton,  to  be  taken  from  the  quay  at  landing  weights, 
with  customary  allowances,  &c.,  in  cash,  at  fourteen  days  from  delivery, 
less  2^  per  cent,  discount,  to  be  delivered  from  the  *  Speedy'  or  *  Charlotte,* 
expected  to  arrive  about  November  or  December  next."  **We  have  this 
day  sold  for  your  use,  payment  in  fourteen  days  by  cash,  less  2^  per  cent, 
discount  from  delivery  100  tons  dry  palm-oil,  at  31/.  10s.  per  ton, ex* Speedy' 
or  « Charlotte'  to  arrive"  (Bold  v.  Rayner,  1  M.  &  W.  343).  And  where 
the  bought  note  was  made  out  in  the  name  of  the  agent,  parol  evidence  was 
received  on  behalf  of  the  pit.  to  show  that  the  deft,  had  contracted  in  the  agent's 
name  in  all  previous  dealings  with  the  pit.  (Trueman  v.  Loder,  11  Ad.  Ac  E. 
689). 

The  terms  of  the  contract  cannot  be  varied  by  parol  (Marshall  v.  Lynn, 
6  M.  &  W.  109 ;  Stead  v.  Dawber,  10  Ad.  &  £.  57 ;  Stowell  v.  Robinson, 
3  Bing.  N.  C.  928).  But  where  the  price  is  ambiguous,  the  pit.  was  per- 
mitted to  explain  it  by  evidence;  thus,  where  hops  were  sold  at  IOO5.,  evi- 
dence was  admitted  to  show  that  it  meant  5/.  per  cwt.  (Spicer  v.  Cooper,  1 
Q.  B.  424).  The  usage  of  trade  cannot  be  set  up  in  contravention  of  an 
express  contract;  therefore,  where  A.  agreed  to  sell  to  B.  a  quantity  of 
prime  bacon,  which  B.  weighed  and  examined,  and  paid  for  by  a  bill  at  two 
months,  but  before  the  bill  became  due  gave  notice  to  A.  that  the  bacon  did 
not  answer  the  contract:  held,  that  B.  could  not  give  in  evidence  a  custom 
that  the  buyer  was  bound  to  reject  the  contract,  if  at  all,  at  the  time  of  ex- 
amining the  goods  (Yeats  v.  Pim,  6  Taunt.  446). 

Where  the  broker  in  the  bought  and  sold  notes  described  the  seller's  firm 
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as  A.  B.  and  C,  but  the  firm  had  in  fact,  unknown  to  him,  been  changed  to 
A.  D.  &  E. :  held,  that  the  latter  might  sue  on  the  contract,  it  not  appearing 
that  the  deft,  had  been  prejudiced  or  excluded  from  a  set-off,  and  there  being 
some  evidence  of  his  having  treated  the  contract  as  subsisting  with  the  pits. 
Mitchell  V.  Lapage,  Holt,  N.  P.  253).  A  material  alteration  in  the  sale  note 
by  the  broker  at  the  instance  of  the  seller,  after  the  bargain  made,  and  with- 
out the  consent  of  the  purchaser,  will  preclude  the  seller  from  recovering 
(Powell  V.  Divett,  15  East,  29 ;  see  Mollett  v.  Mackerburth,  17  Law  J.  47, 
C.  P.).  A  broker  having  a  general  authority  to  purchase  specie  for  A., 
having  purchased  some  for  him  on  Saturday,  went  to  B.  on  the  Sunday, 
and  oSered  them  to  him  for  sale,  saying  that  he  would  deliver  the  contract 
00  the  Monday ;  B.  said  that  he  must  have  the  contract  on  that  day  (Sun- 
day). A  bought  note  was  accordingly  delivered  to  him  on  the  Sunday. 
The  broker  could  not  say  when  he  made  out  a  sold  note  for  the  vendor, 
whether  it  was  within  a  week  or  more  from  the  Sunday;  but  stated  that  he 
informed  him  of  the  sale  on  the  Monday  or  Tuesday.  The  entry  in  the 
broker's  book  was  not  signed :  held,  that  there  was  no  memorandum  or  note 
within  the  statute  (Smith  v.  Sparrow,  2  C.  d^  P.  544 ;  4  Blng.  84).  In  an 
action  by  a  party  who  has  bargained  with  a  broker  for  the  sale  of  goods 
belonging  to  a  third  person,  for  assuming  the  right  to  sell  without  having 
authority,  in  order  to  make  out  a  contract  (or  the  sale,  it  is  not  necessary  in 
point  of  law  that  there  should  be  bought  and  sold  notes  (Pauli  v.  Simes,  6 
P.  &  C.  506).  If  a  party  receiving  an  invoice  do  not  object  to  it  on  the 
ground  of  its  brevity  and  incompleteness,  the  party  furnishing  it  will  be 
bound  by  it  (lb.).  If  brokers  alter  an  invoice  of  the  owner  of  goods  from 
the  name  of  one  purchaser  to  another,  and  send  it  to  *the  latter, 
with  a  letter  saying  that  to  siqiplify  the  transaction  they  had  trans-  [  *112  ] 
ferred  the  seller's  invoice  to  him,  such  invoice  will  amount  to  a 
contract  of  sale  (lb.). 

Where  the  written  contract  to  deliver  to  deft,  was  by  A.,  as  agent  of  B., 
and  deft,  afterwards  accepted  part  after  knowledge  that  A.  was  principal, 
and  not  agent ;  held,  that  he  could  not  refuse  to  accept  the  residue,  and 
might  be  sued  by  A.  for  non-acceptance,  but  it  seems  if  the  contract  had 
been  executory,  A.  could  not  have  sued  (Rayner  v.  Grote,  15  M.  &  W. 
359). 

If  A.,  without  authority  make  a  contract  in  writing  for  the  purchase  of 
goods  by  B.,  and  B.  subsequently  ratifies  the  contract,  such  ratiftcation  ren- 
ders the  contract  of  A.  valid,  as  agent  within  the  statute  (Maclean  v.  Dunn, 
4  Bing.  722). 

Where  the  contract  is  for-  the  sale  of  goods,  to  be  manufactured,  and 
alterations  and  additions  are  made  in  the  progress  of  the  work,  they  need 
not  be  made  the  subject  of  a  distinct  contract  in  writing  (Hoadly  v.  Maclaine, 
10  Bing.  482 ;  4  Moo.  &  S.  840). 

A  letter,  setting  forth  the  terms  of  a  contract  contained  in  another  letter 
between  the  same  parties,  is  evidence  to  go  to  the  jury  of  the  original  con- 
tract (Nelson  v.  Patrick,  2  C.  &  K.  641,  Wilde). 

Abandonment  of  a  contract  is  a  contract  in  itself.  Loose  conversations, 
in  which  the  tenant  stated  his  interest  to  be  different  from  that  to  which  he 
was  entitled  under  the  contract,  are  not  an  abandonment  of  it  (Moore  v. 
Crofton,  3  J.  &  L.  438). 

Part  performance,  in  order  to  take  a  case  out  of  the  Statute  of  Frauds, 
pre-SQpposes  an  existing  and  completed  agreement ;  and  what  is  done  must 
be  done  by  force  of  the  terms  of  such  an  agreement  (Glengali  (Eari  of)  v. 
Tfaynne  (Lord  E.),  12  Jur.  805,  H.  L.). 
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Proof  of  Delivery  and  Acceptance  of  Part  of  the  Goods  hy  DefendaniJ] 
If  the  pit.  cannot,  in  an  action  for  goods  bargained  and  sold,  above  the  price 
of  10/.,  prove  a  contract  in  writing,  he  must  prove  a  part-delivery  and  ac- 
ceptance of  the  goods,  or  else  a  payment  in  earnest,  or  of  part  of  price,  to 
bind  the  bargain,  see  ante,  p.  98,  as  to  what  is  nn  acceptance. 

A.,  by  parol,  sold  to  B.  the  timber  of  certain  growing  trees,  at  a  price 
exceeding  10/.  B.  gave  directions  for  cutting  the  trees,  and  offered  to  sell 
the  butts  to  C.  A.,  by  letter,  required  B.  to<pay  for  the  timber.  B.  by  let- 
ter answered,  that  he  had  bought  the  timber,  but  that  it  was  conditioned  to 
be  sound,  and  was  not  so.  In  assumpsit  for  the  price  of  the  timber:  held, 
that  there  had  been  no  part  acceptance  or  actual  receipt  of  the  goods  to  sat- 
isfy the  statute,  inasmuch  as  there  was  nothing  to  show  that  the  purchaser 
had  divested  himself  of  his  right  to  object  to  the  quality  of  the  goods,  or 
that  the  seller  had  lost  his  lien  for  the  price  (Smith  v.  Surman,  9  B.  &  C. 
561 ;  4  Moo.  &  R.  555). 

Acceptance  of  Offer  by  Post.]  A  letter  offering  a  contract  does  not  bind 
the  party  to  whom  it  is  addressed  to  return  an  answer  by  the  very  next  post 
after  its  delivery,  or  to  lose  the  benefit  of  the  contract;  an  answer,  posted 
on  the  day  of  receiving  the  ofier,  is  sufficient  (Duulop  v.  Higgins,  1  H.  L. 
Ca.  381 ;  12  Jur.  295). 

A  contract  is  accepted  by  the  posting  of  a  letter  declaring  its  acceptance 

A  person  putting  into  the  post  a  letter  declaring  his  acceptance  of  a  con- 
tract offered,  has  done  all  that  was  necessary  for  him  to  do,  and  is  not  an- 
swerable for  casualties  occurring  at  the  post  office  (lb.). 

A  purchaser  offered  a  price  for  an  estate,  and  the  vendor,  by  a  letter  sent 
by  post  and  received  by  the  purchaser  the  day  after  it  was  put  into  the  post 
office,  accepted  the  offer :  held  that  the  vendor  wns  bound  by  the  contract 
from  the  time  when  he  posted  his  letter,  although  it  was  not  received  by  the 
purchaser  until  the  following  day  (Potter  v.  Sanders,  6  Hare,  1). 

The  def\.  ordered  goods  by  letter,  which  did  not  mention  any  time  for 

Sayment.  The  pit.  sent  the  goods,  and  an  invoice :  held,  that  parol  evi- 
ence  was  admissible  to  show  that  the  goods  were  supplied  on  credit,  the 
letter  not  being  a  valid  contract  within  the  Statute  of  Frauds  (Lockett  v. 
Nicklin,  2  Exch.  93). 

What  amouTits  to  DeHveryJ]  See  ante,  p.  93.  Where  it  is  the  custom 
to  detain  until  certain  disbursements  are  paid,  a  delivery  of  part  is  not  a 
delivery  of  the  whole  (Holderat'ss  v.  Shnckells,  8  B.  &  C.  618. 

Part  delivery  by  a  carrier  to  the  consignee  is  pritm  facie  such  a  virtual 
delivery  of  the  whole  ns  puts  an  end  to  (he  consi;j;nor^s  right  of  stoppagq 
in  transitu  ^Betis  v.  Gibbins,  4  Nev.  &  M.  64;  2  Ad.  &  E.  57).  The  seller 
of  200  bushels  of  wheat  to  be  dtlivercd  within  a  certain  time,  delivering 
130  bushels  only,  which  the  purchaser  accepts,  and  retaining  after  iho  expi- 
ration of  the  stipulitod  time  of  d<liv<'ry,  m:iy  recover  the  price  of  ilio  part 
delivered  (Oxendale  v.  Weihercsll,  4  Moo.  6u  U.  429;  9  B.  &  C.  386).  By 
the  custom  of  trade  in  Liverpool,  the  trsin^fer  of  a  delivery  order  from  th3 
vendor  to  the  vendcv,  of  goods,  enablos  ilie  latter  to  go  inro  tlu:  marker,  an  J 
dispose  of  such  goods.  In  a  case  where  tha  venJcKi  had  thus  disiposcd  of 
part  which  had  be<*n  deliveri»il,  occ«»rdin;5  to  his  order,  and  then  be^unij 
bankrupt,  the  rest  of  the  goods  remiiniiig  in  the  warehouse  of  the  veuior: 
held,  ihwt  the  litter  was  cniiiled  to  retain  iIimu:  the  giving  of  the  d>Hivcry 
order  not  operating  as  between  the  original  vendor  and  veudec,  as  u  com- 
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piete  transfer  of  the  goods  (Townley  v.  Crump,  5  Nev.  &  M.  606 ;  4  Ad. 
6c  £.  58).     Goods  under  such  circumstaDces  are  not,  in  the  order  and  dis- 
position *of  the  bankrupt  vendee  at  the  time  of  his  bankruptcy, 
within  the  operation  of  6  Geo.  IV.  c.  16,  sect.  72,  and  12  6^  18    [  *113 1 
Vict  c.  106  (lb.). 

Proof  (f  Payment  in  Earnest  to  bind  the  Bargain^  or  a  Part-PaymentJ] 
There  must  be  an  actual  transfer  of  the  thing  given:  if  a  purchaser  of  goods 
draw  the  edge  of  a  shilling  over  the  hand  of  the  vendor,  and  returns  the 
money  into  his  pocket,  it  is  not  on  earnest  or  part-payment  to  satisfy  the 
statute,  7  Taunt.  597.  The  delivery  of  a  bill  or  note,  in  part-payment,  is 
sufficient  to  take  the  case  out  of  the  act  (Ch.  Bills,  97).  If  any  part  of  the 
price  is  paid  down,  if  it  is  but  a  penny,  or  any  portion  of  the  goods  is  de> 
livered  by  way  of  earnest,  it  is  sufficient  (2  Bla.  Com.  447).  The  thing 
must  be  given  as  a  token  of  ratification  of  the  contract  (5  Rep.  117). 

Proof  of  Plaintijps  Readiness  to  complete  Sale"]  In  an  action  for  not  ac- 
cepting goods,  it  seems  an  averment  and  proof  of  readin^ess  and  willingness 
to  accept  is  sufficient,  without  an  offer  and  tender  (Boyd  v.  Lett,  1  C.  B. 
222 ;  Jackson  v.  Allaway,  6  M.  &  G.  942).  Where  it  is  the  duty  of  the 
pit.  to  tender  the  goods  to  the  deft.,  such  tender  must  be  averred  and  proved, 
if  traversed.  A  tender  of,  or  readiness  and  willingness  to  deliver,  a  larger 
quantity,  is  not  sufficient ;  at  least,  unless  it  appear  that  the  deA.  might  have 
had,  and  the  pit.  was  ready  to  deliver,  the  smaller  quantity,  which  the  defl. 
was  really  bound  to  take  (Dixon  v.  Fletcher,  3  M.  &  W.'l46).  If,  by  the 
terms  of  the  sale,  defl.  is  to  take  away  the  goods,  as  is  usually  the  case,  un- 
less otherwise  agreed,  pit.  will  merely  have  to  prove  the  bargain  and  sale 
(Rawson  v.  Johnson,  1  East,  203 ;  Wilks  v.  Atkinson,  1  Marsh.  412 ;  Water- 
house  v.  Skinner,  2  B.  &  P.  447).  But,  if  the  pit.  was  bound,  as  in  general 
be  is,  to  deliver  the  goods,  he  must  prove  his  readiness,  and  offer  to  deliver 
(Bordinave  v.  Gregory,  5  East,  107).  The  pit.  must  have  the  ability  as 
well  as  the  will  to  deliver  the  goods  (Lawrence  v.  Knowles,  5  Bing.  N.  C. 
399;  De  Medina  v.  Norman,  9  M.  &  W.  820).  To  sustain  this  allegation 
the  pll.  must  prove  that  he  was  ready  to  deliver  the  identical  goods  contracted 
for  (Loyd  v.  Brett,  1  C.  B.  225;  see  Tempest  v.  Kilner,  2  C.  B.  300);  and 
he  must  afford  an  opportunity  for  inspecting  the  goods  (Isherwood  v.  Whit- 
more,  10  M.  &  W.  764).  Where  there  is  an  entire  contract  for  a  specific 
quantity  of  goods,  the  vendee  is  not  bound  to  receive  part ;  and,  though  part 
be  delivered,  he  is  not  liable  to  pay  for  the  same,  if  willing  to  accept  and  pay 
for  the  whole  (Waddington  v.  Oliver,  2  N.  R.  61 ;  2  Stark.  281 ;  6  Moo. 
114, |70S<).  And  the  buyer  of  goods  by  sample,  has  a  right  to  inspect  the 
whole  in  bulk,  at  any  proper  and  convenient  time,  and  may  rescind  the  con- 
tract if  the  seller  refuse  to  show  it  (Lorymer  v.  Smith,  1  B.  &  C.  1 ;  S.  C.  2 
D.  &  R.  23.  Where  goods  are  bought  at  a  public  auction,  and  one  of  the 
conditions  of  sale  is,  that  the  goods  shall  be  taken  away  at  the  buyer's  expense 
within  fourteen  days,  and  afterwards  a  bought  note  is  entered  into,  with  this 
clause,  "fourteen  days  for  receiving  and  delivery,"  the  meaning  of  the  con- 
tract is,  that  fourteen  days  shall  be  allowed  to  the  purchaser  only,  and  the 
vendor  is  bound  at  all  times  to  be  ready  to  deliver  (1  Marsh.  514).  As  to 
the  time  within  which  goods  must  be  tendered,  see  Startup  v.  Macdonald,  6 
Man.  <k  G.  593. 

Damages, 1  The  pit.  will  be  entitled  to  recover  the  price  of  the  goods  sold. 
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though  they  have  not  heen  delivered.  If  the  article  has  heen  re-sold,  as  it 
may  he  if  the  deA.  refuses  to  complete  the  sale,  and  the  article  has 
[*114]  never  been  absolutelv  vested  in  (he  defl.  (Bloxam  v.  Sanders,  *'4B. 
&  C.  945  ;  7  D.  &  R.  896 ;  6  M.  &  S.  4;  Greaves  v.  Asplin,  3 
Camp.  426),  such  re-sale  should  be  proved,  as  also  the  difllerence  arising 
thereon,  and  which  difference  pit.  will,  iti  general,  be  entitled  to  recover.  If 
there  has  been  any  expense  in  returning  the  goods,  &c.,  the  same  should  be 
proved,  as  stated  in  the  declaration. 

In  an  action  for  not  accepting;  goods  to  be  paid  for  by  a  bill » the  pit.  is  en- 
titled to  recover  interest  from  the  time  the  bill,  if  given,  would  have  become 
due  (Boyce  v.  Warburton,  2  Camp.  480).  The  difference  between  the  con- 
tract price  and  the  market  price  the  day  on  which  the  contract  was  broken 
is  the  measure  of  damages  (Boroman  v.  Nash,  9  B.  &  C.  145;  Gainsfordv. 
Carroll,  2  B.  &  C.  624).  In  an  action  for  not  accepting  railway  shares,  the 
proper  measure  of  damages  is  the  difference  of  the  prices  of  the  shares  on 
the  day  when  they  ought  to  have  been  accepted  and  on  the  day  when  re-sold 
by  the  vendor,  such  re-sale  being  within  a  reasonable  time  (Steward  v.  Canty, 
8  M.  &  W.  160;  Shaw  v.  Holland,  15  M.  &  W.  136;  see  Pott  v.  Fialher, 
16  Law  J.,  N.  S.  366,  Q.  B.;  Tempest  v.  Kilner,  3  C.  B.  253;  see  Barnard 
v.  Hamilton,  2  Rail.  Ca.  624). 

Where  A.  contracted  for  the  purchase  of  wheat,  to  be  delivered  at  Birming- 
ham as  soon  as  vessels  could  be  obtained  for  the  carriage  thereof,  and  sub- 
sequently (the  market  having  fallen)  gave  the  seller  notice  that  he  would  not 
accept  it  if  delivered,  the  wheat  being  then  on  its  transit  to  Birmingham  : 
held,  in  an  action  against  A.  for  not  accepting  the  wheat,  that  the  proper 
measure  of  damages  was  the  difference  between  the  contract  price  on  the 
day  that  the  wheat  was  tendered  to  him  for  acceptance  at  Birmingham,  and 
refused,  and  not  on  the  day  when  the  notice  was  received  by  the  seller 
(Phillpots  V.  Evans,  5  M.  &  W.  475). 

Evidence  in  Action  for  not  delivering  Goods  Bought. 

Contract  for  Sale,  ^c]  In  this  action,  the  pit.  by  proper  pleas  may  be 
called  to  prove  the  contract  of  sale  in  the  same  way  as  in  an  action  for  goods 
bargained  and  sold,  as  ante^  p.  105,  the  breach,  the  performance  of  all  con- 
ditions precedent  on  his  part,  and  the  amount  of  damages. 

Plaintiff  "*$  Readiness  to  complete  Sale,  and  accept  the  Goods.l  If  the  goods 
have  been  paid  for,  the  payment  should  be  proved  {post,  "  Payment").  If 
the  goods  have  not  been  paid  for,  and  no  credit  was  agreed  on,  the  pit.  must 
prove  a  tender  of  the  price  (Hob.  41 ;  Smith  v.  Caf!in,  Bla.  Com.  4AS\post^ 
"Tender").  In  an  action,  however,  for  not  delivering  goods  which  the 
defl.  had  undertaken  to  deliver,  on  request,  at  a  certain  price,  it  is  sufficient 
'  to  prove  a  readiness  and  willingness  to  receive  the  goods,  and  to  pay  for 
them  according  to  the  sale,  but  that  the  deft,  refused  to  deliver  them,  with- 
out proving  an  actual  tender  (Rawson  v.  Johnson,  1  East,  203;  Waterhouse 
v.  Skinner,  2  B.  &  P.  447;  1  Marsh.  512 ;  see  supra);  and  a  demand  of  the 
goods  is  sufficient  evidence  that  the  pit.  was  ready  and  willing  (Wilkes  v. 
Atkinson,  1  Marsh.  412;  Levy  v.  Herbert  (Lord),  7  Taunt.  318).  If  the 
contract  be  to  deliver  goods  generally,  or  upon  request,  a  special  request  to 
deliver  must  be  proved,  either  personally  or  by  letter  (Back  v.  Owen,  5  T. 
R.  409),  or  by  agent  (Squier  v.  Hunt,  3  Pri.  68) ;  unless  there  was  an  abso- 
lute refusal  to  deliver,  or  that  defl*  had  incapacitated  himself  from  so  doing. 


GOODS  SOLD,  ACTION  FOR.  114 

us  by  re-se11tng»  &c.  (10  East,  359;  Amory  v.  Brodrick,  5  B.  dz^  A.  712 ; 
1  D.  &  R.  861). 

*  Whore  brokers  sold  hemp  by  auction,  described  in  the  invoice 
as  bought  of  themselves,  '*  L.  and  Co.,^^  and  received  part  of  the  [  "^115  ] 
price :  held,  that  they  had  made  themselves  personally  responsible 
as  sellers  and  that  they  could  not  defend  themselves  in  an  action  (or  non> 
delivery  by  evidence  that  they  sold  as  agents,  and  that  the  invoice  had  been 
made  out  in  their  names,  according  to  a  local  custom  of  brokers,  to  secure 
the  passing  of  the  purchase«money  through  their  hands  (Jones  v.  Littledale, 
6  Ad.  &  £.  466).     A.  offered  by  letter  to  sell  B.  certain  goods,  <'  receiving 
an  answer  by  the  course  of  post."     A.  misdirected  the  letter,  which  caused 
a  delay  in  the  arrival  of  B.'s  answer,  accepting  the  goods,  of  two  days ;  on 
the  day  following  that  on  which  it  should  have  arrived,  if  properly  directed, 
A.  sold  the  goods  to  a  third  person.     Held  that  there  was  a  binding  contract 
from  the  moment  the  offer  was  accepted,  and  that  B.  might  sue  for  the  non- 
delivery  (Adams  v.  Lindsell,  1  B.  ^  A.  681;  see  Dunlop  v.  Higgins,  12 
Jur.  592,  Dom.  Proc.)»    An  offer  may,  however,  be  retracted  at  any  time 
before  acceptance  (Cook  v.  Oxley,  3T.  R.  653;  Roulledge  v.  Grant,  4  Bing. 
653).     And  a  bidder  at  an  auction  may  retract  his  bidding  before  the  hammer 
is  down  (Payne  v.  Cave,  ib.  18).     Where  the  contract  was  for  the  sale  of 
spunge,  to  be  paid  for  by  ochre,  at,  &c.,  the  ochre  to  be  delivered  on  or 
before  the  24th  inst«,.to  J.  R. ;  in  an  action  for  not  delivering  the  spunge,  it 
was  held  that  the  delivery  of  ochre  on  the  24th  was  a  condition  precedent  to 
the  plt.'8  right  of  action  (Parker  v.  Rawlings,  4  Bing.  280).     An  agreement 
to  pay  a  sum  "  for  each  load  of  straw  delivered  on  the  premises,"  was  held 
to  impute  payment  for  each  load  as  delivered ;  and  that,  the  purchaser  refus- 
ing so  to  pay,  the  vendor  was  not  bound  to  send  any  more  loads  (Withers  v. 
Reynolds,  2  B.  &  Ad.  882). 

An  agreement  was  made  by  which  the  pit.  agreed  to  buy,  and  the  defl.  to 
sell,  all  the  naphtha  he  might  make  during  two  years ;  say,  from  1000  to 
1200  gallons  per  month.  The  declaration  contained  no  averment  as  to  the 
mercantile  use  of  the  word  "  say  ;"  held,  on  demurrer  to  the  pleas,  that  it 
was  no  breach  not  to  have  made  any  naphtha,  there  being  no  allegation  that 
the  neglect  or  refusal  to  do  so  was  in  fraud  of  the  agreement  (Gwillim  v. 
Daniel,  2  C.  M.  &  R.  61).  Held,  that  in  an  agreement  "  for  the  delivery  of 
goods  on  arrival,  to  be  delivered  with  all  convenient  speed,  but  not  to  exceed 
a  given  day ;"  the  arrival  in  time  for  delivery  on  that  day  is  a  condition 
precedent,  and  if  they  do  not  arrive  (without  default  of  the  vendor)  the 
agreement  is  null  (Alewyn  v.  Pryor,  R.  &  M.  406).  The  deft.'s  broker 
entered  into  a  contract  for  the  sale  to  the  pit  of  fidy  tons  of  palm  oil,  *'  to 
arrive  per  the  Mansfield,  &c.  In  case  of  non-arrival,  or  the  vessels  not 
having  so  much  in  her  aAer  delivery  of  former  contracts,  this  contract  to  be 
void."  Held,  in  an  action  for  non-delivery,  first,  that  the  arrival  of  the  oil 
in  the  Mansfield  was  a  condition  precedent,  and  that  the  pit.  .was  not  entitled 
to  the  oil  brought  by  the  Watt ;  Secondly,  that  the  contract  for  the  fiAy  tons 
was  entire,  and  that,  thie  pits,  were  not  entitled  to  the  seven  tons  brought  by 
the  Mansfield,  over  what  was  required  to  satisfy  former  contracts  (Lovatt  v. 
Hamilton,  5  M.  &  W.  639). 

The  deil.  agreed  to  deliver  an  original  share  in  the  Metropolitan  Wood 
Paving  Company,  on  demand  for  value  received:  held,  that  an  actual  request 
to  deliver  was  necessary  to  support  an  action  for  non-delivery  (Green  v. 
Murray,  6  Jur.  728).  A  demand  of  the  price  of  the  share  is  not  a  sufficient 
demand  to  deliver  the  share  (lb.). 
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The  assigDees  of  a  bankrupt  sued  defl.  for  not  delivering  certain  railway 
shares ;  the  pits,  alleged  in  their  first  count,  that  the  bankrupt  bcfare. 
[  *I16  ]  his  bankruptcy,  and  his  assignees  since,  were  ready  and  ^willing 
to  pay  for  the  shares ;  it  was  proved  that  the  bankrupt  was  insolvent 
before  his  bankruptcy,  and  that  afler  the  ban'kruptcy  there  were  no  assets: 
held,  that  this  was  sufficient  for  the  jury  to  infer  that  the  bankrupt  and  his 
assignees  had  not  hern  ready  and  willing  to  pay  (Lawrence  v.  Knowles,  7 
Sco.  381 ;  5  Bing.  N.  C.  899). 

The  de(\.  by  a  bought-and-sold  note,  agreed  to  sell  the  pit.  <'  1 00  tons  of 
nitrate  of  soda,  at  ISs.  per  cwt.  to  arrive  ex  Daniel  Grant,  to  be  taken  from 
the  quay  at  landing  weights,"  &c.,  and  below  the  signature  of  (he  brokers 
there  was  the  following  memorandum:  ''Should  the  vessel  be  lost  this  con- 
tract to  be  void."  Held,  not  to  amount  to  a  warranty  on  the  part  of  the 
seller  that  the  soda  should  arriveif  the  vessel  arrived  (Johnson  v.  McDonald, 
9  M.  &  W.  600).  There  is  no  difference  in  such  cases  between  the  legal 
effect  of  the  words  «'  on  the  arrival,"  and  "to  arrive"  (lb.). 

The  conditions  of  a  sale  at  an  auction  were  that  payment  should  be  before 
delivery,  and  that  the  goods  were  to  be  cleared  away  by  a  certain  day,  or 
else  that  an  auctioneer  might  resell  them.  The  public  had  two  days  to  in- 
spect the  goods  before  the  sale.  A.  purchased  some  goods  at  the  sale,  and 
they  remained  in  the  auctioneer's  warerooms  until  the  time  specified  for 
clearing  them  away ;  at  that  time  A.  insisted  on  measuring  the  goods  before 
he  paid  for  them,  but  was  prevented  by  the  auctioneer ;  upon  which  the 
goods  were  leA  upon  the  premises,  and  were  resold  at  a  loss,  for  which  the 
auctioneer  sued.  Held,  first,  that  it  is  an  implied  condition  in  law  in  such 
sales  that  a  purchaser  shall  recover  back  pro  ratd,  for  a  deficiency  in  the 
article  which  he  buys,  but  that  it  is  no  implied  condition  that  he  may  insist,  af\cr 
a  lot  is  knocked  down  to  him  to  measure  it  before  he  pays  for  it;  in  which 
respect  such  a  purchase  difTers  from  a  purchase  by  sample  (Pettelt  v.  Mit- 
chell, 6  Jur.  1016);  secondly,  that  the  delivery  of  the  goods  means  delivery 
for  any  purpose,  whether  to  measure  them  or  take  them  away,  in  which 
sense  "  delivering  the  goods"  differs  from  "  clearing  away  the  goods"  (lb.). 
Thirdly,  that  as  he  is  by  the  conditions  of  sale  to  pay  for  the  goods  pur- 
chased before  delivery,  and  as  this  delivery  means  delivery  for  any  purpose, 
whether  to  measure  or  otherwise;  therefore  should  he  wish  merely  to  mea- 
sure the  articles  he  must  pay  their  price  before  they  be  delivered  to  him  for 
this  purpose  (lb.). 

Damages.]  In  an  action  for  not  delivering  goods  on  a  given  day,  the 
measure  of  damage^s  is  the  difference  between  the  contract  price  and  that 
which  goods  of  a  similar  quality  and  description  bore  on  or  about  the  day 
when  the  goods  ought  to  have  been  delivered,  2  B.  &  C.  624 ;  4  D.  &  R. 
161 ;  and  this,  although  the  pit.  in  the  interim  had  re-sold,  and  refused  to 
complete,  if  the  pit.  did  not  rescind  the  contract  (Leigh  v.  Paterson,  8  Taunt, 
540 ;  S.  C.  2  Moo.  588).  In  an  action  for  not  delivering  railway  shares  on 
a  given  day,  pursuant  to  contract,  the  proper  measure  of  damages  is,  the 
difference  between  the  contract  price  and  the  market  price  on  the  day  when 
the  contract  was  broken  (Shaw  v.  Holland,  16  M.  &  W.  136;  see  Pott  v. 
Flather,  ante,  p.  114).  In  an  action  for  not  replacing  stock  at  a  given  day, 
the  pit.  is  entitled  to  recover  according  to  the  price  on  the  day  of  the  trial 
(Shepherd  v.  Johnson,  2  East,  211).  But  where  goods  are  to  be  delivered 
at  a  future  day,  the  damages  are,  the  difference  between  the  contract  price 
and  that  of  the  goods  afler  they  ought  to  have  been  delivered  (Boorman  v. 
Nash,  9  B.  dc  C.  145;  Startup  v.  Cortazzi,  2  C.  M.  &  R.  165). 
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*  Evidence  for  Defendant. 

The  evidence  for  the  de(\«  will,  in  general,  consist  in  rebutting  the  plt.'s 
proof  of  the  contract  of  sale,  or  the  delivery,  or  the  validity  of  the  contract, 
uader  the  Statute  of  Frauds,  or  in  reducing  damages.  For  the  effect  of  no» 
casumpsU^  and  the  evidence  which  may,  in  general,  be  given  under  it,  see 
"AasuMPsiT." 

Id  an  action  for  goods  sold  and  delivered,  where  the  pit.  relies  on  a  quan' 
turn  meruit^  and  no  price  has  been  agreed  on,  it  seems  that  the  ded.  may  give 
evidence  of  the  badness  of  the  article,  in  reduction  of  damages,  to  the  extent 
of  the  real  value  (Basten  v.  Butler,  7  East,  479 ;  Farnsworth  v.  Garrard,  1 
Camp.  38;  Fisher  v.  Samuda,  1  Camp.  191;  Groning  v.  Mendham,  1 
Stark.  257 ;  3  Stark.  32).  He  should,  therefore,  call  witnesses  to  prove  the 
badness  and  real  value.  He  need  not  give  the  pit.  notice  of  his  intended 
defence  (lb.).  !\nd  in  all  cases  of  goods  sold  at  a  fixed  price  with  a  war- 
ranty, or  agreed  to  be  supplied  according  to  the  special  contract,  the  defl. 
may  show  how  much  less  the  subject-matter  of  the  action  is  worth  by  reason 
of  the  breach  of  warranty  or  contract;,  any  further  damages  sustained  by 
the  de(\.  beyond  the  difference  of  value  must  be  recovered  in  a  cross  action 
(Mondel  v.  Steel,  8  M.  &  W.  858) ;  and  sembUj  that  the  acceptance  and 
non-return  of  the  goods  by  the  defl.  will  not  preclude  this  defence,  though  it 
may  be  evidence  in  favour  of  pit.  of  a  fresh  contrnct  to  pay  on  a  quantum 
va^bant  (lb.  871 ;  Groundsel!  v.  Lamb,  1  M.  &  W.  352).  And  where  the 
goods  have  been  sold  by  sample^  or  otherwise,  at  a  specific  price^  he  may 
show  that  the  goods  were  of  inferior  quality,  and  the  pit.  can  only 
recover  their  actual  value  (Germaine  v.  Barton,  3  Stark.  32 ;  and  see  note, 
ib.,  2  Stark.  6).  Goods  sold  on  condition  that  if  not  paid  for  within  a  time 
specified,  the  owner  may  resell  them,  and  the  vendee  shall  be  answerable 
for  any  loss  on  resale,  were,  on  breach  of  condition,  resold  at  a  loss :  held, 
that  assumpsit  for  goods  sold  and  delivered,  or  bargained  and  sold,  would 
not  lie,  and  that  the  defence  might  be  raised  on  non  assumpsit  (Lamond  v. 
Davall,  9  B.  <&  C:  1030). 

The  words  '*  per  sample''  in  a  sale  note  were  held  not  to  be  descriptive 
of  the  commodity  sold,  but  a  mere  collateral  engagement  on  the  part  of  the 
seller  that  it  should  be  of  a  particular  quality,  the  breach  of  which  would  be 
matter  of  defence,  and  that  therefore  it  need  not  be  stated  in  the  declaration 
(Parker  v.  Palmer,  4  B.  &  Ad.  387).  When  the  deA.  bought  of  pit.  a  quan- 
tity of  rice  per  sample,  according  to  the  conditions  of  sale,  to  be  put  up  by 
the  proprietors,  if  required,  at  a  certain  place  therein  mentioned,  and  it  did 
not  6orre8pond  with  the  sample,  but  the  deft.,  after  seeing  fresh  samples  infe- 
rior in  quality  to  the  original  purchase  sample,  put  it  up  for  sale  at  a  limited 
price,  and  no  bidding  taking  place  to  that  extent,  he  bought  it  in :  held,  that 
he  could  not  afterwards  repudiate  the  contract  (lb.).  If  the  bulk  do  not 
accord  with  the  sample,  the  purchaser  is  not  bound  to  accept  or  pay  for 
them,  even  on  an  allowance  being  made  for  their  inferiority,  though  that  be 
the  usage  in  the  trade  (Hibbert  v.  Shee,  1  Camp.  113).  If  a  party  purchase 
an  article  at  a  certain  price,  pursuant  to  a  specimen  exhibited,  and  on  deli- 
very it  is  found  to  be  inferior,  the  party  cannot,  in  an  action  for  goods  sold, 
&c.,  set  up  the  inferiority  to  the  specimen :  he  should  have  returned  it,  and 
so  rescinded  the  contract  (Grimaldi  v.  White,  4  Esp.  95 ;  and  if  the  defl, 
use  an  article  for  the  purpose  of  a  reasoruMe  trial  of  its  fitness,  &c.,  that  will 


117  GOODS  SOLD,  ACTION  FOR. 

be  a  question  for  the  jury;  and  if,  on  such  trial,  they  were  (bund  unfit  for 
r  *11R  1  ^^®  intended  ^purpose,  and  no  notice  thereof  was  given  to  pit.,  the 
*■  J  deft,  will  not  be  liable  for  the  price  origwaUy  stipulated,  but  merely 

for  (he  value  of  the  materials  (Okell  v.  Smith,  1  Stark.  107,  cited  in  Street 
V.  Blay,  2  B.  &  Ad.  463 ;  see  also  1  Saund.  320  b,  1,  n).  But,  if  there  be 
a  specific  price  agreed  on,  defi.  should  give  notice  of  bis  intended  defence 
(Basten  v.  Butter,  7  East,  470 ;  3  Stark.  32).  If  a  bill  of  exchange  has 
been  given  for  the  price  the  defl.'s  only  remedy,  if  any,  is  by  cross  action 
(see  1  Camp.  40,  n ;  2  Camp.  346  ,*  3  Camp.  38 ;  14  East,  486),  unless  the 
sale  was  fraudulent,  and  defl.  properly  repudiated  it  (3  Stark.  175,  infra)^ 
And,  if  the  defl.  has  proceeded  to  use  the  goods,  though  warranted,  without 
any  notice  to  the  pit.  of  their  inferiority,  and  so  deprived  him  of  the  means 
of  ascertaining  their  real  value,  the  pit.  may  recover  his  whole  demand,  and 
deft.'s  only  remedy  is  by  cross  action  (Hopkins  v.  Appleby,  1  Stark.  477). 
But  if  the  defl.  order  a  defined  and  well-known  machine,  it  is  no  answer  to 
an  action  for  the  price  of  it  that  it  does  not  suit  the  purpose  for  which  it  was 
bought  (Chanter  v.  Hopkins,  4  M.  &  W.  300 ;  Ollivant  v.  6ayley,  5  Q.  B. 
288 ;  Cumac  v.  Warriner,  1  C.  B.  356) ;  secus,  if  an  article  be  ordered  to 
be  manufactured  for  a  specific  purpose  (Brown  v.  Edington,  2  Man.  &  G. 
270 ;  Shepherd  v.  Pybus,  3  Man.  dc  G.  868). 

The  deft,  may  avail  himself  of  the  defence  of  the  inferior  quality  or  worth- 
lessness  of  the  goods  under  the  plea  of  non  assumpsit  (Cousins  v.  Padden,  2 
C.  M.  &  R.  547;  Dicken  v.  Neal,  1  M.  &  W.  656;  but  see  Roffey  v. 
Smith,  6  C.  &  P.  52 ;  Groundsell  v.  Lamb,  1  M.  dc  W.  362).  The  fact  of 
returning  the  goods  without  complaint,  is  not  conclusive  that  they  were  of 
the  quality  contracted  for,  but  it  afiTords  cogent  evidence  for  the  jury  to  draw 
that  inference  (lb.,  per  Parke,  B.).  Where  the  contract  contains  a  clause 
releasing  the  pit.  from  all  responsibility  in  respect  of  the  goods  supplied  afler 
a  certain  time  of  trial,  the  purchaser  cannot,  afler  the  time  is  passed,  prove 
a  latent  defect  in  them  in  reduction  of  the  price,  there  being  no  fraud  alleged 
(Sharp  V.  Great  Western  Railway  Company,  0  M.  &  W.  7).  The  defl. 
cannot  show,  under  non  assumpsit,  that  the  goods  have  been  claimed  since 
the  sale  by  another  person,  the  real  owner  of  them  (Walker  v.  Mellon,  2  C. 
&  K.  346). 

The  buyer  is  bound  to  return  them  within  a  reasonable  time,  or  to  pay 
for  them  (Milner  v.  Tucker,  1  C.  &  P.  16).  Upon  a  contract  to  supply  a 
chandelier  to  light  a  room  of  given  dimensions,  which  the  buyer  kept  and 
used  for  six  months  and  then  returned  :  held,  that  he  was  bound  to  pay  for 
it,  though  not  according  to  contract  (lb.).  If  the  defl.  order  a  threshing 
machine,  which  when  sent  to  him  turns  out  to  be  unfit  for  use,  he  should 
return  it  immediately,  or  else  give  immediate  notice  to  the  vendor  to  fetch  it 
away ;  for^  if  he  keep  it  a  long  time  without  doing  either,  he  will  be'  taken 
to  have  waived  all  objections  to  its  goodness  (Cash  v.  Giles,  3  C.  &  P.  407  ; 
Street  v.  Blay,  2  B.  &  Ad.  466).  If  one  purchase  an  article,  and  suffer  it 
to  remain  two  months  on  his  premises  without  examination,  and  then  find  it 
to  be  unfit  for  use,  he  cannot,  afler  that  length  of  time,  avail  himself  of  the 
objection  in  answer  to  an  action  for  the  price,  unless  some  deceit  has  been 
practised  with  regard  to  the  article  (Percival  v.  Blake,  2  C.  &  P.  614). 
Where  the  inferiority  of  the  goods  is  set  up,  it  is  no  defence,  unless  an  ofifer 
to  return  them  be  shown  (Groning  v.  Mendham,  1  Stark.  257 ;  but  see 
Poulton  V.  Lattimore,'  0  B.  &  C.  257 ;  Allen  v.  Cameron,  1  C.  &  M.  832), 
even  through  the  quality  of  the  goods  be  warranted  (Hopkins  v.  Appleby, 
«iipra). 
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DeA.  may  show  that  the  sale  was  fraudulent  or  illegal  (see  ante^  "  Fraud," 
and  postj  ^*  Illegal  Considbration." 

*The  employment  ofpu^rs  at  an  auction,  not  for  the  defensive 
purpose  of  protection  against  a  sale  at  an  undervalue,  but  to  extort  [  *119  ] 
a  high  price,  by  taking  advantage  of  the  eagerness  of  the  bidders, 
will  sometimes  invalidate  the  sale,  on  the  ground  of  fraud  (Ch.  Contr.  227 ; 
Sug.  V.  &  P.  18,  &c.;  Cowp.  895;  6  T.  R.  642;  3  Ves.  jun.  630);  and, 
where  the  condition  of  sale  is,  that  *'  the  highest  bidder  shall  be  the  pur- 
chaser,'' a  puffer  cannot  be  legally  employed  (see  Crowder  v.  Austin,  2  C. 
&  P.  208,  and  cases  there  collected ;  and  lb.  3  Bing.  368),  unless  it  is  an- 
nounced at  the  time  that  there  is  a  person  bidding  for  the  owner  (Wheeler 
V.  Collier,  Moo.  &  W.  126). 

In  assumpsit  for  not  completing  the  purchase  of  a  house,  the  defl.  cannot 
under  the  general  issue  set  up  a  defence  that  the  sale  was  a  sale  by  auction, 
and  void  on  the  ground  of  puffing,  as  this  must  be  specially  pleaded  (Icby 
v.Grew,  6C.  &P.  671). 

Where  a  bill  was  given  for  the  price  of  a  hoT9e^fratuitUently  sold  under 
a  warranty,  the  breach  of  the  warranty  was  held  to  be  a  bar  to  an  action  on 
the  bill,  the  defl.  having  rendered  b€u;k«  the  horse,  and  repudiated  the  con- 
tract (2  Taunt.  2,  3 ;  Stark.  175).  A  mere  loose  or  general  false  assertion 
of  the  vendor,  as  to  the  value  or  quality  of  the  goods,  being  a  matter  of  judg- 
ment, and  the  truth  of  which  the  vendee  might  ascertain,  and  might  embody 
in  his  contract,  would  hardly  be  deemed  sufficient  to  constitute  a  case  of 
iraud,  to  defeat  the  contract  (Sug.  V.  &  P.  1 ;  and  Ch.  jun.  Contr.  13;  see 
"  Fraud,"  "  Warranty").  If  a  party  sell  goods,  to  be  delivered  on*  a 
future  day,  and  neither  has  the  goods  at  the  time,  nor  has  entered  into  any 
prior  contract  to  buy  them,  nor  has  any  reasonable  expectation  of  receiving 
them  by  consignment,  but  means  to  go  into  the  market  to  buy  the  goods 
which  he  has  contracted  to  deliver,  he  cannot  maintain  an  action  on  such 
contract  (Bryan  v.  Licwis,  1  R.  &  M.  387,  overruled  by  Hibblewhite  v. 
M'Morine,  6  M.  &  W.  462). 

Bed.  may  show  that  the  action  was  brought  before  the  credit  expired,  and 
thus  nonsuit  the  pit.,  as  ante,  p.  89).  And  it  need  not  be  specially  pleaded 
(Broomfield  v.  Smith,  1  M.  &  W.  542;  2  Gal.  114;  Jones  v.  Nanney,  1  M. 
&  W.  642 ;  Knapp  v.  Harden,  Gal.  &  Dav.  47  ;  Taylor  v.  Hilary,  3  C.  M. 
&  R.  741 ;  Webb  v.  Fairmaner,  8  M.  &  W.  473).  Where  goods  are  frau- 
dulently bought  on  credit,  an  action  for  goods  boU  and  delivered  will  not  lie 
until  the  credit  has  expired,  although  trover  will  (Ferguson  v.  Carrington,  9 
B.  &  C.  59;  Strutt  v.  Smith,  1  C.  M.  &  R.  312).  Goods  were  sold  and 
work  done  upon  an  agreement  that  SOI.  was  to  be  paid  in  ready  money,  and 
the  residue  by  bills  of  30/.  each,  payable  in  succession  every  three  months : 
held,  that  until  the  expiration  of  the  time  that  the  last  bill  would  become  due 
the  vendor  could  not  recover  in  an  action  for  goods  sold  and  delivered  and 
work  done,  although  the  defl.  had  omitted  to  pay  the  30/.,  or  to  give  the  bill, 
and  that  the  proper  remedy  was  by  a  special  count  lor  not  paying  that  sum 
and  giving  the  bills  (Paul  v.  Dod,  13  Law  J.  177,  C.  B.). 

Where  a  tradesman  makes  out  an  account  for  goods  in  the  name  of  a 
pai^ticular  person,  it  must  be  taken  that  they  were  furnished  on  the  credit  of 
such  person,  unless  it  be  shown  by  unequivocal  evidence  that  the  credit  was 
in  fact  given  to  another  (Storr  v.  Scott,  6  C.  &  P.  241 ;  see  Leggat  v.  Reed, 
1  C.  &  P.  17 ;  Thompson  v.  Davenport,  9  B.  &  C.  86).  Where  a  brewer 
delivered  beer  to  be  used  in  a  particular  public-house,  he  cannot  make  any 
person  except  the  licensed  keeper  of  the  house  primarily  liable  so  as  to  main- 
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tain  an  action  for  goods  sold  and  delivered  (Meux  v.  Humphreys,  Mob.  &  M. 
132 ;  3  C.  &  P.  79 ;  but  see  Brooker  v.  Wood,  4  B.  &  Ad.  1062). 

*Where  one  purchased  goods  and  agreed  to  pay  for  them  in 
[  ♦120  ]  three  mottths  by  a  bill  at  two,  which  bill  he  afterwards  refused  to 
give,  an  action  for  goods  sold  will  not  lie  until  the  expiration  of 
five  months  (Mussen  v.  Price,  4  East,  147  ;  Lee  v.  Risden,  2  Mar.  495).  So^ 
if  the  agreement  be  six  months  credit,  and  then  payment  by  a  bill  al  two  or 
three  months  at  the  purchaser's  option,  this  is  a  nine  months'  credit  (Helps 
v.  Winterbottom,  2  B.  &  Ad.  431 ;  Price  v.  Nixon,  5  Taunt.  338).  Bui 
where  goods  were  sold  at  three  months'  credit,  the  vendor  agreeing  to  take 
the  vendee^s  bill  at  three  months'  date,  at  the  end  of  the  first  three  months, 
if  he  wished  for  further  time,  and  the  vendee  at  the  end  of  the  three  months 
did  not  give  such  bill,  held,  that  an  action  for  goods  sold  and  delivered  might 
be  brought  immediately  (Nickson  v.  Jepson,  2  Stark.  227).  Where  bills 
given  for  goods  arc  dishonoured,  the  vendor  may  sue  for  the  price  immedi- 
ately (Hickling  v.  Hardey,  7  Taunt.  312;  Mussen  v.  Price,  supra;  see 
Owenson  v.  Morse,  7  T.  R.  64;  Kearslake  v.  Morgan,  5  T.  R.  513);  unless 
the  bills  are  in  the  hands  of  third  persons,  for  the  ded.  may  be  called  upon 
by  those  persons  to  pay  them  (Kearslake  v.  Morgan,  supra;  Burden  v.  Hal- 
ton,  4  Bing.  445).  If  a  buyer  pays  for  goods  by  a  bill,  which  the  drawee 
refuses  to  accept,  and  aflerwards  desires  that  it  may  be  again  presented  and 
it  will  be  honoured,  the  holder  is  not  bound  to  present  it  or  return  it  (Hick* 
ling  V.  Hardey,  supra). 

Where  the  vendee  gives  a  promissory  note  of  another  person  without  in- 
dorsing it,  the  vendor  may,  on  its  dishonour,  sue  for  the  price  of  the  goods, 
without  proving  presentment  to  the  maker,  the  note  being  produced  by  him- 
self (Goodwin  V.  Coates,  1  Moo.  &  R.  221).  If  the  bill  be  on  a  wrong  stamp, 
the  vendor,  in  suing  for  the  price  of  the  goods,  need  not  prove  the  dishonour 
of  the  bill  (Candy  v.  Marriott,  1  B.  d^  Ad.  696);  but  by  laches  or  altering  in 
a  material  part,  he  may  make  it  his  own,  and  then  it  would  operate  in  satis- 
faction of  the  preceding  debt  (Alderson  v.  Langdale,  3  B.  &  Ad.  660).  And 
where  the  deft.,  being  indebted  to  the  pit.  for  goods  sold,  indorsed  to  him,  in 
blank,  a  bill  of  exchange  not  due  (drawn  and  accepted  by  two  other  per- 
sons), to  a  greater  amount  than  the  price  of  the  goods,  and  the  pU.  gave  the 
deft,  the  difference  in  money,  and  the  pit.  lost  the  bill  before  it  was  paid,  it 
was  held  he  could  not  sue  the  deH.  for  the  price  of  the  goods  or  the  lost  bill 
(3  B.  ^  B.  235). 

In  calculating  the  time  of  credit,  the  day  of  sale  must  be  excluded ;  so, 
that  where  goods  were  sold  on  the  5th  of  October,  to  be  paid  for  in  two 
months,  an  action  could  not  be  commenced  till  afier  the  expiration  of  the 
5th  of  December,  and  a  writ  issued  on  that  day  was  premature  (Webb  v. 
Fairmaner,  supra;  see  Russell  v.  Led:»am,  14  M.  &  W.  682). 

The  traveller  of  a  tradesman  in  London  called  on  his  employer's  debtor 
in  the  country,  and  being  unable  to  obtain  cash,  consented,  at  the  debtor's 
request,  to  take  an  acceptance  for  the  amount,  and  wrote  the  whole  form  of 
the  bill,  except  the  name  of  the  drawer,  and  sent  it  up  to  his  employer,  tell- 
ing the  debtor  that  he  did  not  think  it  would  be  satisfactory;  the  employer 
kept  the  bill,  but  did  not  put  his  name  to, it  as  the  drawer;  the  traveller  had 
no  authority  to  sign  bills,  but  was  in  the  habit  of  sending  them  up,  without 
a  drawer's  name,  to  prevent  risk  by  loss :  held,  that  these  facts  did  not 
amount  to  proof  of  the  drawing  of  a  bill,  so  as  to  prevent  the  creditor  from 
recovering  for  his  original  demand,  before  the  instrument,  purporting  to  be 
a  bill,  became  due  (Vyse  v.  Clarke,  5  C.  &  P.  403).  The  deft.'s  traveller 
entered,  and  signed  in  the  plL's  order  book,  the  following  contract: — 
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'*Or  E.  Y.  39  poclcets  Sussex  hops,  *SpriDgett's ;  5  pockets  Kenwood^s 
IBs.;  Springeti's  to  wait  orders. ''  In  an  action  for  the  non-delivery  of  the 
39  pockets:  held,  that  parol  evidence  of  the  course  of  dealing  between  the 
parties  was  not  admissible  to  show  that  the  sale  was  at  a  credit  of  six  months 
(Ford  V.  Yates,  2  Sco.  N.  R.  645 ;  2  Man.  &  G.  549). 

A  purchaser  cannot  rescind  hid  own  contract  ot  an  auction,  on  the  ground 
that  he  has  refused  to  pay  the  auction  duty,  pursuant  to  the  conditions  of 
sale,  notwithstanding  the  statute  7  Geo.  111.  c.  50,  enacts,  'Hhat  in  case  of 
such  refusal,  the  bidding  shall  be  null  and  void,  to  all  intents  and  purposes'' 
(Malins  v.  Freeman,  4  Bing.  N.  C.  614). 

A  purchaser  of  goods  accepted  a  bill  for  the  price,  which  the  vendor  in- 
dorsed ovcT,  and  the  indorsee  recovered  judgment  on  the  bill  against  the 
purchaser,  but  did  not  take  out  execution;  afterwards  the  vendor  took  up 
the  bill,  and  received  a  mortgage  from  the  purchaser,  from  which,  however, 
there  were  no  proceeds:  helJ,  that  (he  vendor  was  not  in  point  of  law  paid 
ibr  the  goods,  Tarleton  v.  Allhusen,  2  Ad.  &  £.  32).  To  an  action  for 
goods  sold,  &c.,  the  deft,  pleaded  as  to  9^.,  part,  dtc,  that  he  at  the  plt.'s 
request,  put  his  name  as  acceptor,  to  a  stamped  bill  of  exchange  for  20/. 
(there  being  no  drawer's  name  to  it),  partly  for  the  debt,  and  partly  for  his 
acommodation,  and  delivered  the  same  to  the  ph.,  who  accepted  it  in  pay- 
ment of  the  debt,  and  that  the  bill  had  not  become  due  at  the  time  the  action 
was  commenced.  The  pit.  replied,  that  the  bill  then  remained  in  his  hands 
nnnegotialed  and  unpaid,  and  without  any  drawer's  name  to  it :  held,  that 
this  replication  was  no  answer  to  the  plea,  and  that  the  plea  was  good  (Simon 
v.  Lloyd,  3  Dowl.  813;  2  C.  M.  &  R.  187).  Quc^re^  whether  it  would 
have  been  held  good  if  it  had  been  demurred  to  (lb.). 

A.  sells  to  B.  rum,  lying  in  the  warehouse  of  0.,  at  L.,  and  delivers  to  B. 
an  invoice,  with  marks  and  numbers:  B.  accepts  the  drafts  of  A.  for  the 
price,  and  sells  to  D.,  and  obtains  payment  from  D.;  the  usage  at  L.  is,  for 
the  vendor  to  deliver  to  the  venJee  delivery  orders,  addressed  to  the  ware- 
houseman, who  accepts  such  orders;  no  delivery  order  is  given  by  A.  to  B., 
except  for  a  small  portion  of  the  goods,  which  B.  receives ;  by  the  permis- 
sion of  B.,  but  without  the  knowledge  of  A.,  D.  gauges  and  coopers  the  cask 
in  the  warehouse,  and  marks  them  with  his  initials;  upon  B.'s  acceptance 
being  dishonoured,  A.  has  a  lien  upon  the  rum  for  the  price  (Dixon  v.  Yates, 
5  B.  &  Ad.  313).  The  pit.  having  purchased  timber  growing  on  the  land 
of  B.,  felled  it,  and  then  sold  it  to  one  J.,  at  so  much  per  cubic  foot ;  J.  to 
be  at  liberty  to  convert  the  timber  on  the  land ;  the  trees  were  marked  and 
measured  by  J.,  the  numljcr  of  cubic  feet  in  each  tree  being  ascertained, 
but  the  total  contents  were  not  summed  up ;  some  of  the  trees  were  taken 
away  by  the  purchaser:  held,  that  the  transfer  of  the  whole  was  complete, 
and  consequently  that  the  vendor  had  no  right  of  lien  for  the  unpaid  price 
of  the  timber  (f  anslcy  v.  Turner,  2  Bing.  N.  C.  151 ;  2  Sco.  238). 

Where  the  seller  of  goods,  which  have  not  been  paid  for  according  to 
contract,  retakes  them  of  the  buyer  without  his  consent,  although  under  cir- 
cumst'inces  inducing  a  suspicion  of  fraud  in  the  buyer,  such  retaking  would 
be  no  answer  to  an  action  by  the  seller  for  the  price  (Gillard  v.  Brittnin,  8 
M.  &  VV.  575).  Where  goods  are  sold  for  ready  money,  and  payment  is 
made  accordingly,  no  debt  arises;  such  payment  is  iherciore  prov.'ibl^i  under 
the  general  issue,  and  need  n  »t  be  pie^ided  (B.isney  v.  Barnett,  9  M.  &  W. 
812;  1  Dowl.  N.  S.  646.  But  sen  Littlcchild  v.  Banks,  14  Law  J.  356,  Q. 
B.).  In  an  action  ibr  goods  sold,  iSic,  the  deft,  cannot  insist  that 
^tho  contract  of  sale  was  illegal  and  void  (as  a  sale  of  fireworks,  [  *122  ] 
contrary  to  sUitule  9  (S&  10  VV.  ill.  c.  7),  wiJiout  having  pleaded 
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the  defence  specially,  although  such  illegality  appears  completely  hy  the 
plt.'s  own  evidence  (Fenwick  v.  Laycock,  I  Q.  B.  414). 

A  defence  that  there  has  not  been  a  sufficient  memorandum,  in  writing,  to 
satisfy  the  statute,  may  he  taken  under  the  general  issue  (Johnson  t.  Dodg- 
son,  2  M.  &  W.  652 ;  Elliott  v.  Thomas,  3  M.  &  W.  170 ;  Leaf  v.  Tuton, 
12  M.  ^  W,  393;  Buttermere  v.  Hayes,  6  M.  &  W.  460;  Eastwood  v. 
Kenyon,  11  Ad.  &  E.  441 ;  but  see  Barnett  v.  Glossop,  1  Bing.  N.  C.  683). 
But  it  seems  the  objection  is  answered  by  showing  an  acceptance  and  actual 
receipt  of  part  of  the  goods  ader  action  brought  (lb.). 

In  an  action  for  not  accepting  goods,  or  for  goods  bargained  and  sold,  the 
contract,  &c.,  may  be  disproved.  Where  an  entire  contract  for  goods  is 
performed  in  part,  no  action  will  lie  in  respect  of  what  has  been  done,  until 
aflcr  the  expiration  of  the  time  fixed  for  the  completion  of  the  whole ;  but, 
when  some  of  the  goods  have  been  delivered,  and  the  vendor  does  not  return 
them,  on  the  failure  of  the  vendor  to  perform  his  part  of  the  contract,  the 
latter  may  bring  an  action  for  the  value,  not  the  stipulated  price,  of  those 
goods,  though  he  is  liable  in  a  cross-action  for  the  breach  of  his  contract 
(Shipton  V.  Cassan.  5  B.  &  C.  383;  8  D.  &  R.  130;  but  see  Walker  v. 
Dixon,  2  Stark.  281). 

If  non  assumpsit  be  pleaded  to  a  special  count  for  not  accepting  or  not 
delivering  goods  sold,  it  will  deny  the  contract  of  sale  on  the  terms  and  on 
the  consideration  alleged  (1  Ch.  PI.  by  Pearson,  385).  But  it  would  not 
deny  the  performance,  on  the  part  of  the  pit.,  of  a  condition  precedent  (see 
Gibson  v.  Harris,  8  C.  &  P.  378 ';  Kingdon  v.  Cox,  15  Law  J.  95,  C.  P.) ; 
as,  the  plt.'s  readiness  and  willingness  to  accept,  or  deliver,  &c.,  or  that  he 
requested  the  defl.  to  perform  the  contract,  when  such  a  request  is  necessary 
(see  Bach  v.  Owen,  5  T.  R.  409 ;  Radford  v.  Smith,  3  M.  &  W.  254). 

If  the  goods  be  sold  by  sample,  the  deH.  may  show  that  the  bulk  does  not 
accord  with  the  sample,  although  the  usual  mode  of  adjusting  disputes  of 
this  kind  is  by  making  an  allowance  for  the  difference  (Hibbert  v.  Shee,  1 
Camp.  113);  so  that  the  goods  do  not  correspond  with  the  kind  mentioned 
in  the  contract  (Tye  v.  Fynmore,  3  Camp.  462) ;  under  the  general  issue 
(Cousins  V.  Padden,  2  C.  M.  &  R.  547). 

Where  the  seller  represents  that  the  bulk  is  of  equal  quality  with  the 
sample  shown,  and  the  sale  note  does  not  refer  to  the  sample,  it  is  no  de- 
fence that  the  goods  are  not  equal  to  the  sample,  though  perhaps  it  would  be 
ground  of  a  special  action  for  the  fraud  (Meyer  v.  Evereth,  4  Camp.  22 ; 
Pickering  v.  Dawson,  4  Taunt.  779 ;  Rain  v.  Old,  2  B.  &  C.  634).  if  one 
purchase  by  sample,  he  has  a  right  to  inspect  the  bulk  at  a  proper  and 
convenient  time,  and  if  the  seller  refuse  to  show  it,  he  may  rescind  the 
contract  (Lorymer  v.  Smith,  1  B.  &  C.  1 ;  see  Parker  v.  Palmer,  4  B.  6s 
A.  387). 

So,  under  the  general  issue,  deA.  may  show  that  the  goods  were  furnished 
under  a  special  contract,  with  a  condition  annexed,  which  the  goods  deli- 
vered did  not  comply  with  (Grounsdell  v.  Lamb,  1  M.  &  W.  352).  A  plea, 
which  stated  that  a  boat,  warranted  sound  by  the  pit.,  had  turned  out  un- 
sound, and  was  only  worth  a  certain  sum,  which  had  been  paid,  was  held 
bad  on  demurrer  (Dicken  v.  Neale,  1  M .  &  W.  556).  So,  that  the  goods 
should  be  shipped  within  the  current  month,  and  landed  in  London  (Alexan- 
der V.  Gardner,  1  Bing.  N.  C.  671 ;  Heyselden  v.  Staff,  5  Ad.  &  E.  161 ; 
see  1  Ch.  Pi.  by  Pearson,  221).  So,  that  the  goods  delivered 
[  *123  ]  *formed  part  of  several  parcels  ordered  under  an  entire  contract 
for  the  whole  of  the  goods,  that  the  part  delivered  had  been  re- 
turned in  due  time,  and  that  no  more  had  been  delivered  before  action ;  for, 
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in  such  case,  no  promise  to  pay  for  those  delivered  can  be  implied  (1  Ch. 
Pi.  by  Pearson,  230,  219).  So  that  the  goods  were  supplied  in  part  pay- 
ment of  the  deA.'s  wages  ^Wilson  v.  Story,  4  Jur.  463).  So,  that  a  third 
person  ordering  goods  in  deft.'s  name,  had  no  authority  to  do  so ;  therefore, 
where  goods  were  ordered  by  the  wife,  the  deft,  may  show  that  she  had 
committed  adultery  (Symes  v.  Good  fellow,  2  Bing.  N.  C.  532).  A  person 
is  only  liable  to  pay  for  goods  supplied  to  his  wife  upon  an  implied  contract, 
and  it  is  not  for  the  deft,  to  prove  that  he  has  given  notice  to  the  pit.  not  to 
supply  the  goods  to  his  wife,  but  it  lies  on  the  pit.  to  satisfy  the  jury  that 
the  defi.'s  wife  contracted  the  debt  on  the  authority  of  the  husbnnd.  As  to 
whether  the  want  of  a  stamp,  or  the  insufficiency  of  a  stamp  may  be  given  in 
evidence  under  this  plea,  see  Calvert  v.  Baker,  4  M.  &  W.  417  ;  Mason  v. 
Bradley,  11  M.  &  W.  590 ;  posU  "  Stamp." 

Under  a  contract  to  purchase  300  tons  of  Campeachy  logwood,  at  35/. 
per  ton,  &c.,  to  be  of  real  merchantable  quality,  and  such  as  might  be  deter- 
mined to  be  otherwise  by  impartial  judges,  to  be  rejected ;  the  vendee  is 
bound  to  take  so  much  of  the  wood  tendered  as  turned  out  to  be  of  the  sort 
described  at  the  contract  price,  though  it  appears  at  the  time,  that  a  part 
(afterwards  ascertained  to  be  sixteen  out  of  the  300  tons)  was  an  inferior 
and  difierent  discription  (Graham  v.  Jackson,  14  East,  498).     Where  a 
joint  order  is  given  for  several  articles  at  several  prices,  the  contract  is 
entire,  and' the  purchaser  may  refuse  to  accept  one  without  the  others  (Cham- 
pion V.  Sturt,  1  Camp.  53 ;  Baldey  v.  Parker,  2  B.  &  C.  37).    On  a  con- 
tract to  purchase  "  about  300  tons  more  or  less,"  the  purchaser  is  not  bound 
to  accept  350  tons,  at  least,  unless  it  be  shown  that  a  large  excess  was  con- 
templated, for  these  words  provide  only  for  a  small  excess  (Cross  v.  Bglin, 
2  B.  &  Ad.  106).    The  pit.  contracted  to  sell  to  defl.  ten  tons  of  linseed 
oil  at  a  certain  price,  **  to  be  free  delivered  within  the  last  fourteen  days  of 
March."     In  case  for  refusing  to  accept  the  oil,  the  declaration  stated  the 
contract  in  hoc  verha^  averred  a  tender  and  offer  to  deliver  within  &c.,  and 
a  refusal  by  defl.  to  accept  or  pay  for  the  same.    Plea,  that  tender  was  made 
on  the  last  of  the  fourteen  days  of  March,  at  a  late  time  of  that  day,  to  wit, 
at  nine  oVlock  at  night,  the  same  being,  by  reason  of  such  lateness  thereof, 
an  unreasonable  and  improper  time  for  such  tender.     It  was  made  at  half- 
past  eight  o'clock  on  the  evening  of  the  31st  of  March,  when  the  workpeople 
had  all  left  the  warehouse :  the  jury  found  that  the  tender  was  made  at  an 
unreasonable  and  improper  time.     Held,  that  the  deft,  was  entitled  to  the 
verdict,  a  delivery  within  reasonble  hours,  that  is,  the  ordinary  hours  of 
business  being  implied  (Startup  v.  McDonald,  2  Sco.  N.  R.  48e5).    And 
since  the  contract  is  to  be  so  understood,  the  declaration,  which  also  sets  it 
out  is  to  be  understood  in  the  same  sense,  and  therefore  a  plea  to  such  a 
declaration  "  that  the  goods  were  not  delivered  in  a.  reasonable  and  proper 
time,"  is  a  good  plea  and  no  departure  (lb.).     A.,  by  letter,  requested  B.  to 
purchase  for  him  150  bales  of  cotton.    The  letter  contained  the  following 
terms: — ^'^  Upon  executing  the  above,  and  forwarding  a  bill  of  lading,  I  will 
accept  your  draft  at  sixty  days'  sight  afler  the  receipt  of  the  bill  of  lading:" 
held,  that  B.  was  bound  to  deliver  the  bill  of  lading  as  soon  after  its  arrival 
as  he  conveniently  could,  without  reference  to  the  arrival  or  unloading  of  the 
cargo  (Barber  v.  Taylor,  5  M.  dt  W.  527).     The  *buyer  of  a  par- 
cel of  wheat  by  sample,  has  a  right  to  inspect  the  whole  in  bulk  at  [  *124  ] 
any  proper  and  convenient  time,  and  if  the  seller  refuse  to  show  it 
to  A.,  the  buyer  may  rescind  the  contract  (Lorimer  v.  Smith,  1  B.  &  C.  1). 
As  to  the  right  of  a  defl.  to  rescind  a  contract  for  the  delivery  of  goods  on  the 
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ground  of  the  pit.  refusing  to  pay  for  the  fir^  part-delivery  of  them,  see 
Ivey  V.  Young,  1  Moo.  &  B.  545. 

In  the  case  of  agreement  required  to  be  in  writing  under  the  statute  of 
frauds,  a  parol  agreement,  even  before  breach,  that  it  should  be  abandoned 
in  part  is  void  (Goss  v.  Nugent  (Lord)  6  B.  &  Ad.  67;  Falmouth  (Barl) 
V.  Thomas,  1  Car.  &  M.  89 ;  Harvey  Y.  Grabham,  5  Ad.  &  E.  61 ;  see 
further  Ch.  PI.  by  Pearson,  884). 

In  an  action  against  the  vendor  for  not  ddivering  goods,  ho  may  disprove 
the  contract  of  sale,  &c.,  or  the  plt.'s  compliance  with  the  conditions  of  the 
sale,  as,  the  payment  of  the  price,  &c.  {ante^  p.  105).  Where  the  vendor's 
engagement  to  deliver  is  absolute,  it  is  no  defence  that  he  was  prevented 
from  completing  the  bargain  by  inevitable  accident  (10  East,  630;  2  Camp. 
67,  n.).  On  a  sale  of  goods  (expected  by  a  particular  ship)  "  on  arrival," 
if  no  goods  arrive  in  the  ordinary  course  of  trade  and  navigation,  the  vendor 
(defl.)  is  not,  in  general,  liable,  the  contract  being  conditional  (2  Camp.  326, 
n. ;  3  Camp.  274) ;  but,  where  the  contract  was  "  for  goods  to  be  sent  to 
the  vendee  on  an  insurance  being  effected,  terms,  three  months'  credit  from 
the  time  of  amro/,"  and  which  insurance  was  effected  in  the  name  of  the 
vendee,  it  was  held,  the  property  in  the  goods  vested  in  him  immediately 
they  were  forwarded,  and  in  the  course  of  the  transit,  and  were  then  at  his 
risk  (4  B.  dz;  C.  219;  S.  C.  6  D.  d(  R.  283;  and  see  2  Camp.  56;  6  B.  & 
C.  360). 

For  other  defences  see  the  various  titles  throughout  the  work. 
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Form  of  Remedy. 

The  mode  of  eofbrcing  a  contract  of  guarantee  by  action  is  by  a  special 
action  of  assumpsit,  which  is  the  only  remedy  when  the  contract 
is  not  under  seal  (2  Saund,  62  ^> ;  1  Ch.  PL  115, 127 ;  2  Vent.  36 ;  [  *125  ] 
1  Saund.  211  a,  61 ;  Mines  v.  Sculthorp,  2  Camp.  215).  Debt 
does  not  lie  (Hardw.  486;  Com.  Dig.  Debt,  B;  2  B.  &  P.  83  ;  Parslow  v. 
Bayley,  2  Ld.  Raym.  1040).  If  the  contract  be  under  seal,  then  the  form 
of  remedy  must  depend  on  the  nature  of  such  contract  (sec  "  Debt,"  "  Gov. 
bnant"). 

Form  of  Pleadings. 

The  declaration  must  be  special,  and  the  common  counts  will  not  suffice 
(1  Saund.  ill  a,  b;  Miner  v.  ^culthorpe,  2  Camp.  215;  anUy  p.  89). 

A  guarantee  for  goods  addressed  to  one  of  two  partners  may  be  declared 
00  as  given  to  both,  if  it  appear  that  the  partner  to  whom  it  was  addressed 
did  not  carry  on  any  separate  btisiness  (Walton  v.  Dobson,  3  C.  &  P.  162). 
If  it  be  not  addressed  to  any  one,  it  will  enure  to  the  benefit  of  those  to 
whom  and  for  whom  it  was  delivered  (lb.)  Where  it  was  given  personally 
and  individually  to  one  of  several  partners  in  a  firm,  held  that  an  action 
should  be  brought  in  the  names  of  all  the  firm,  if  it  appeared  that  it  was 
intended  for  the  benefit  of  all  (Garrett  v.  Handley,  7  D.  dz;  R.  144 ;  4  B.  & 
C.  664) 

A.  drew  a  bill  nominally  for  a  specific  purpose,  which  he  was  authorized 
^  to  do,  and  got  it  discounted  with  some  bankers,  who  held  a  guarantee  from 
B.  for  that  particular  bill ;  A.  applied  the  money  to  other  purposes,  and  B* 
was  obliged  to  pay  the  banker  under  his  guarantee :  semNe^  that  A.  subjected 
himself  to  a  special  action  on  the  case  (James  v.  Fleming,  7  B.  &  C.  217). 
It  is  not  necessary  in  the  declaration  to  state  an  agreement,  note  or  memo- 
randum, or  the  terms  of  any  such  or  the  parties  thereto,  or  that  it  was  in 
writing,  or  signed  by  the  deit. ;  not  even  in  a  replication  to  a  plea  averring  that 
no  agreement,  or  note,  or  memorandum  stating  the  consideration  in  writing, 
signed  by  tho  defl.  was  shown  or  stated,  and  such  plea  was  held  bad  on 
special  demurrer  (Lilly  v.  Hewitt,  11  Pri.  494;  but  see  Saunders  v.  Wake- 
field, infra^  and  Page  v.  Jarvis,  8  M.  &  W.  136).  It  is  no  objection  that 
the  consideration  as  set  out  is  inadequate,  for  it  is  not  necessary  to  state  a 
full  and  adequate  consideration  to  maintain  assumpsit  on  a  promise  and  under- 
taking; a  good  and  valuable  consideration  in  law  is  all  that  is  necessary  to 
state  for  that  purpose  (Page  v.  Jarvis,  ^post^  p.  126) ;  therefore  if  the  undertak- 
ing were  to  be  answerable  for,  and  to  repay  money  advanced,  and  to  be 
advanced  to  a  limited  amount  to  a  third  person,  it  cannot  be  objected  that 
the  money  already  advanced  was  an  insufficient  consideralion  to  ground  the 
undertaking  (lb.).  Nor  is  it  necessary  to  aver  a  request  made  to  the  party 
himself  in  the  first  instance  to  pay  the  debt  before  the  guarantee  was  resorted 
to;  at  least  an  averment  that  he  had  neglected  and  refused  to  pay  the 
money,  is  sufficient  for  the  purpose  of  maintaining  the  action  against  the 
guarantor  (lb.).  The  declaration  stated  that  one  W.  A.  S.  was  in  the  custody 
of  the  warden  of  the  Fleet,  in  execution,  at  the  plt.'s  suit,  upon  a  judgment 
in  this  court,  and  that  in  consideration  that  the  pit.  would  cause  him  to  be 
discharged,  and  would  take  his  warrant  of  attorney  for  the  debt  and  costs, 
the  deft,  undertook  that  W.  A.  S.  should  be  forthcoming  to  satisfy  the 
( mount  of  the  judgment  to  be  entered  upon  the  warrant  of  attorney,  on  the 
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Idth  of  July,  1840,  at  the  office  of  Mr.  A.,  and  also  that  one  day's  previous 
notice  of  meeting  W.  A.  S.  should  be  given  to  Mr.  A.  Averment  that  pit. 
confiding,  &c.,  did  discharge  W.  A.  S.  out  of  custody,  and  took  a  warrant 
of  attorney  for  the  debt  and  costs.  Breach  that  W.  A.  S.  ^'was 
[  *126  ]  not  forthcoming  to  satisfy  the  amount  of  the  judgment  so  to  bcs 
entered  up  as  albresaid,  at  the  day  and  place  agreed  on,  nor  was  a 
day's  notice,  dec,  given  to  Mr.  A.  Held  sufficient  in  arrest  of  judgment, 
without  an  averment  that  judgment  was  actually  entered  up  on  tlie  warrant 
of  attorney  (Page  v.  Jarvis,  8  M.  &  W.  136  ;  5  Jur.  412).  It  must,  as  iu 
other  cases,  sufficiently  set  out  the  consideration,  the  undertaking,  and  the 
breach  {antCj  "  Assumpsit"). 

In  an  action  on  a  promise  to  pay  the  debt  of  another  person,  in  considera- 
tion of  forbearance,  though  some  demand  recoverable  .at  law  or  in  equity 
must  be  stated,  it  is  not  necessary  to  state  the  subject-matter  of  the  debt 
(Barrell  v.Trussell,  4  Taunt.  117),  and  unnecessary  particularity  should  be 
avoided  (Pea.  1 17). 

A  count  averring  that  J.  A.  made  a  bill  of  sale  of  goods  to  the  pit.  in  con- 
sideration of  a  debt  of  122/.  I9s,  due  from  J.  A.  to  the  pit.  and  the  pit.  being 
about  to  sell  his  goods  in  satisfaction  of  his  debt,  the  deft,  undertook  to  pay 
him  122/.  19^.  if  he  would  forbear  to  sell,  docs  not  show  that  this  is  a  promise 
to  pay  the  debt  of  another,  with  sufficient  distinctness  to  bring  the  case 
within  the  statute  (Barrell  v.  Trusseli,  supra). 

The  contract  must  be  correctly  set  forth,  or  a  variance  will  be  fatal  (antfj 
p.  186  to  2U0).  Where  the  declaration  stated  that  the  doAs.  undertook  to 
indemnify  A.  from  holding  goods  in  his  warehoi:|8e  on  their  behalf,  and,  on 
production  of  the  written  guarantee,  it  appeared  that  the  defts.-  only  guaran- 
teed^him  for  holding  the  goods  in  his  warehouse  on  their  behalf,  it  was  held 
that  this  was  no  variance,  as  it  must  be  implied  he  was  to  deliver  them  up 
to  the  deds.  (4  Moo.  515 ;  and  see  1  B.  &  C;  18), 

Where  the  declaration  alleged  that  in  consideration  that  the  pit.  at  the 
request  of  the  defl.  would  consent  to  suspend  proceedings  against  A.  the 
de(l.  promised  &c.,  and  the  evidence  was  an  agreement  in  these  terms,  viz. : 
*^  The  pit.  having  at  my  request  consented  to  su^oend proceedings  against  A., 
1  do  hereby  in  consideration  thereof  promise  to  pay  30/.  on  the  1st  day  of 
April:"  held,  in  arrest  of  judgment,  that  the  consideration  was  sufficiently- 
described,  the  fair  construction  being  that  the  consideration  was  that  the  pit. 
would  suspend  proceedings  against  A.  until  the  1st  of  April  (Payne  v. 
Wilson,  7  B.  &  C.  423). 

The  contract  need  not  be  stated  to  have  been  in  writing,  under  the  Statute 
of  Frauds,  though  it  is  said  to  be  otherwise  in  a  plea  (Anon.  Salk.  519 ;  3 
Burr.  1890,  per  Yates,  J.;  Case  v.  Barber,  Raym.  60 ;  but  see  Peacock  v. 
Pervis,  2  B.  &  B.  362 ;  1  Saund.  276  a,  n.  2 ;  4  East,  400).  A  plea  of 
tender  to  the  action  will  supersede  the  necessity  of  producing  in  evidence  a 
written  agreement ;  for,  by  payment  of  money  into  court  upon  that  plea,  the 
defl.  admits  the  cause  of  action  (Middleton  v.  Brewer,  Pea.  15).  If  the  defl.'s 
contract  was  to  pay  the  debt  of  a  third  person  on  request,  such  request  must 
be  averred  and  proved  (Cro.  Jac.  500 ;  Ow.  109 ;  1  Saund.  32,  n.  2 ;  2  B. 
&  C.  685 ;  ante,  p.  21ii;se'Jvide  1  Stra.  88,  89;  Walton  v.  Mascall,  13  M. 
&  W.  452 ;  Maylam  v.  Norris,  2  D.  &  L.  832). 

The  declaration,  af\er  reciting  an  agreement  between  the  deAs.  and  H., 
guaranteeing  the  payment  of  2750/.  due  from  R.  to  H.,  stated,  that  the  defls. 
promised  in  consideration,  that  pit.,  at  the  request  of  the  defts.  would  advance 
a  sum  of  1000/.,  to  be  applied  to  the  payment  of  the  said  8umof.2750/.,  and 
in  further  consideration  that  the  plL  wouki  forbear  to  put  in  force  a  judgment 
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which  he  held  against  R.  In  support  of  this  declaration  a  letter  was  put  in 
containing  the  following  stipulation:  "The  payments  which  have  been 
guaranteed,  are  to  be  made  as  follows;  1000/.  immediately;  for 
*which  purpose  that  amount  which  you  have  kindly  agreed  to 
advance  is  to  be  applied  ;  and  the  remaining  1750/.  is  to  be  pro-  [  *127  ] 
▼ided  by  Mr.  D.  and  Mr.  N.  before  the  29lh  September  next.  It 
is  also  arranged,  that  the  1000/.  to  be  advanced  by  you  shall  be  repaid  at 
the  rate  of  150/.  per  annum,  on  account  of  the  principal  and  interest,  so  long 
as  the  collieries  continue  to  be  worked,  until  fully  paid,  and  the  first  150/.  to 
be  paid  on  the  1st  of  June,  1827,  as  the  arrangement  of  the  assignees  has 
been  committed  to  writing  and  signed,  and  Mr.  D.  and  Mr.  N.  will 
verify  their  statement  by  their  signatures  thereto,  I  shall  give  Mr.  D.  an 
order  on  you  for  the  1000/.  when  ho  returns  to  London.  I  have  only 
further  to  observe,  that  these  arrangements  are  on  tne  condition,  that  the 
judgments  which  you  hold  for  2000/.  shall  not  be  in  force  so  as  to  molest  or 
prejudice  D.  and  N.,  nor  unless  they  should  require  it  to  be  done  for  their 
protection."  Held,  that  the  nature  of  the  promise,  and  the  consideration  for 
it,  did  not  appear  in  the  letter  with  sufficient  certainty,  and  that  the  conside- 
ration was  not  correctly  set  forth  in  the.  declaration'  (Lang  v.  Nevill,  6  Jur. 
217).  A  declaration  upon  an  undertaking  to  indemnify  and  save  harmless 
the  pit,  from  all  actions,  &c.,  which  ipight  be  brought  by  .one  C,  for  or  in 
lespect  of  rent  then  due,  or  to  become  due  for  certain  premises,  stated,  that 
C.  brought  an  action  against  the  pit,  for  rent  claimed  to  be  due  for  the  occu- 
pation of  the  premises  for  a  certain  time  then  elapsed ;  that  the  pit.  was 
ibrced  and  obliged  to  pay  the  same,  and  that  the  defl.  had  failed  to  indemnify 
him :  held,  bad  on  general  demurrer,  for  not  showing  that  the  rent  in  respect 
of  which  C.  brought  his  action,  was  due  at  the  time  of  the  deHs.'  prorhise, 
or  became  due  afterwards  (Lesenberg  v.  Evans,  3  Man.  6s  G.  210;  8  Sco. 
N.  R.  45).  Where  a  pit.  '*  lent  his  acceptance"  to  a  defl. :  held,  that  the 
term  implied  a  contract  of  indemnity,  and  might  be  declared  on  as  such 
(Reynolds  v,  Doyle,  1  Man.  &  G.  756 ;  2  Sco.  N.  R.  45). 

A  breach  assigned  in  the  words  of  the  contract  of  guarantee  will  suffice. 
{antej  p.  183;  919).  If  the  deA.'s  promise  was  to  pay  the  debt  of  a  third 
person,  a  breach  that  the  ded.  did  hot  pay  it  will  suffice  (1  Sid.  178 ;  2^ 
Roll.  1,  15,  738 ;  but  see  Lilly  v.  Hewitt,  Pri.  494) ;  but,  if  the  matter  to  be 
performed  by  the  defl.  depend  on  some  other  event,  it  seems  proper,  not 
merely  to  assign  the  breach  in  the  terms  of  the  contract,  but  first  to  aver 
that  such  event  took  place  (6  Taunt.  45 ;  but  see  Higgins  v.  Dixon,  14  Law 
J.  S29) ;  as  in  debt  on  a  bond,  conditioned  that  a  collector  of  poor-rates 
should  render  an  account  of  moneys  received,  it  should  be  averred  that  ho 
did  receive  moneys,  and  then  that  he  did  not  render  an  account  thereof  (lb. ; 
sed  vide  1  Pri.  109;  and  see  further,  arUe^  p.  183;  219). 

If  the  written  memorandum  contain  a  guarantee  partly  good  under  the 
Statute  of  Frauds,  and  partly  bad  (thus,  where  the  consideration  was  for 
goods  furnished,  and  goods  to  be  furnished),  care  must  be  taken  to  declare 
so  as  to  let  in  proof  of  the  good  part  only  (Wood  v.  Benson,  2  C.  &  J.  95;  see 
Com.  Dig.  Action,  Assumpsit,  B,  1 3) ;  and  if  the  promise  be  laid  as  an  entire  one, 
the  failure  of  proof  of  the  consideration  will  afford  a  defence  (Thomas  V.  Wil- 
liams, 10  B.  6o  C.  664;  Nigelen  v.  Wallace,  7  Ad.  &E.  49;  Head  v.  Ba1drey,6 
Ad.&B.  459).  If  the  guarantee  be  a  continuing  one,  it  will  be  necessary  so  to 
describe  it,  and  not  treat  it  as  for  one  transaction  only  (see  Martin  v.  Wright, 
9  Jar.  1845,  Q.  B.;  14  Law  J.  142;  Hitchcock  v.  Humfrey,  5  Man.  6&  G. 
559).  So,  if  there  he  any  credit  fixed  by  the  guarantee,  the  declaration 
fhoaid  be  conformable  thereto:  the  guarantee  had  better  be  set  out  in  ifia 
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own  terms  (see  Morrison  v.  Trenchard,  4  Man.  &  G.  709;  see  Johnson  y« 
NichoUs,  1  C.  B.  251).     Where  the  declaration  was,  that  the 

[  *128  ]  *deft.   "  would   pay,"   and   tiie  guarantee  was,  that  he  would 
"guarantee  the  payment,"  the  variance  was  amended  at  the  iriul, 

under  3  &  4  Will.  IV.  c.  42,  s.  23  (Hanbury  v.  Ella,  1  Ad.  &  E.  61). 
No  notice  of  non-payment  by  the  principal,  or  demand  on  the  surety, 

seems  necessary  to  be  averred  or  proved  (Atkinson  v.  Carter,  2  Chit.  Rep. 

403). 

Flea."]  To  an  action  on  a  guarantee,  if  the  promise  be  not  in  writing, 
the  def\.  may  plead  the  Statute  of  Frauds,  but  the  plea  must  be  so  framed  as 
not  to  amount  to  the  general  issue  (1  Moo.  &  P.  204) ;  but  see  Eastwood 
V.  Kennyon,  where  it  was  held  that  it  need  not  be  pleaded  specially  (11  Ad. 
&  E.  438  ;  Johnson  v.  Dodgson,  2  M.  &  W.  653;  ante,  p.  122).  If  the 
agreement  be  pleaded  in  bar  of  another  action,  it  must  be  shown  on  the  face 
of  the  plea  that  it  was  in  writing,  for  otherwise  it  would  not  appear  that  it 
was  an  agreement  whereon  an  action  might  be  maintained  (Case  v.  Barber, 
T.  Raym.  450). 

It  is  a  good  bar,  that  before  breach,  a  new  contract  has  been  made  to  pay 
absolutely  (Taylor  v.  Hillary,  1  C.  M.  dc  R.  741 ;  3  Dowl.  461).  The 
declaration  stated,  that  the  deft,  guaranteed  the  payment  of  goods  furnished 
by  pit,  to  H.,  at  the  deft.'s  request :  plea,  that  before  breach  of  that  under- 
taking, it  was  agreed  between  pit.  and  deft.,  that  pit.  should  supply  goods  to 
H.,  and  that  they  should  be  paid  for  at  the  end  of  three  months,  by  a  joint 
bill  at  four  months,  to  be  accepted  by  the  deft.,  which  agieement  of  the  deft, 
before  breach  of  the  former  declared  on,  the  pit.  accepted  in  full  discharge 
of  such  former  agreement,  and  released  the  deft,  from  performing  it :  held, 
on  demurrer,  that  the  second  agreement  did  not  require  to  be  in  writing  pur- 
suant to  the  Statute  of  Frauds,  being  an  agreement  by  which  the  deft, 
became  absolutely  bound,  as  an  original  debtor,  and  not  being  an  accord  and 
satisfaction,  but  a  substituted  contract,  afforded  a  good  defence  to  the  action, 
without  alleging  performance  (lb.).  The  deft,  may  show  under  non  assump" 
sit,  that  the  consideration  alleged  in  the  declaration  is  not  the  actual  conside- 
tion  to  be  inferred  from  the  instrument  (Raikes  v.  Todd,  8  Ad.  &  E.  486). 
A  guarantee  being  a  mere  contract  of  indemnity,  cannot  form  the  subject  of 
set-off  (Morley  v.  Inglis,  4  Bing.  N.  C.  58;  5  Sco.  314). 

Replication.]  Where  the  plea  was,  that  no  note  in  writing  was  signed 
by  deft.,  or  any  person,  &c.,  semble,  the  pit.  cannot  take  issue,  but  must  set 
out  the  agreement  in  his  replication  (Lowe  v.  Eldred,  1  C.  &  M.  239). 
Where  the  deft,  pleads  that  the  contract  declared  on  was  a  guarantee  for 
the  debt  of  another,  and  that  no  memorandum  thereof,  stating  the  considera- 
tion, was,  or  is,  in  writing  signed  by  the  deft.,  or  any  person  authorized  by 
him,  the  pit.  may  reply  that  a  memorandum  of  agreement  in  writing,  stating 
the  consideration  was  signed  by  the  deft,  without  setting  out  such  memoran- 
dum (Wakefield  v.  SuUon,  2  Ad.  dc  E.  78).  W.  and  Co.  being  about  to 
engage  P.  C.  as  a  clerk,  L.  and  D.  addressed  the  following  letter  to  them, 
**' Entertaining  the  highest  opinion  of  P.  C.'s  integrity,  &c.,we  hold  ourselves 
responsible  to  you  in  the  sum  of  500/.  sterling,  lor  his  discharging  faithfully 
and  honestly  any  duty  assigned  or  trust  reposed  in  him :  and  wo  are  ready 
to  execute  deeds  to  that  effect,  or  for  that  or  any  larger  sum,  when  you 
may  require  it."  After  the  receipt  of  this  letter,  P.  C.  entered  into  the 
service  of  W.  and  Co.,  and  was  employed  by  them  as  clerk  at  their  brewery 
at  B.  until  1821,  when  he  was  removed  to  another  brewery  of  W.  and  Co.'s 
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at  L.  W.  and  Co.  sued  L.  and  D.  on  the  above  guarantee.  The  first  four 
counts  of  the  declaration  stated,  the  undertaking  to  *be  for  dis- 
charge of  duties  at  B.  In  the  six  following,  it  was  stated  to  be  for  [  *129  ] 
the  discharge  of  duties  as  agent  generally,  laying  the  consideration 
to  be,  that  W.  anj  Co.  would,  at  the  request  of  L.  and  D.,  appoint  P.  C.  as 
their  agent,  stating  that  they  did  so.  The  defl.  pleaded  the  general  issue, 
and  that  there  was  no  note  or  memorandunr)  in  writing,  signed  by  defl.  show- 
ing the  consideration  for  the  promise  stated  in  the  declaration.  The  pit., 
took  issue  upon  the  first  of  these  pleas,  and  to  the  second,  replied,  that  there 
was  a  note  in  writing,  signed  by  the  del\.  showing  the  consideration  of  the 
promises.  Demurrer,  for,  that  the  replication  had  the  effect  of  putting  mat- 
ters of  law  to  the  jury,  but  was  overruled  in  the  court  below,  and  this  judg- 
ment was  affirmed  :  held,  also,  that  the  consideration  in  the  guarantee  was 
such  as  was  alleged  in  the  sixth  count,  which  was  as  general  as  the  letter 
(Lysaght  v.  Walker,  6  Bli.N.  S.  1). 


Precedents.  f 

The  form  of  the  declaration  must  so  depend  on  the  particular  facts  of  each 
case,  that  none  can  be  usefully  given  as  a  general  precedent:  see  form  of 
declaration  on  a  guarantee  to  pay  money ;  in  consideration  of  forbearance, 
to  a  third  person  (2  Ch.  PI.  186} ;  the  like,  to  pay  money,  in  consideration 
of  a  sale  of  goods,  to  a  third  person  (lb.  231) ;  the  like,  for  not  indemnify- 
ing pit.,  who  had  guaranteed  defl.*s  debt  (lb.  234).  For  the  fidelity  of  a 
clerk  (Lyall  v.  Higgins,  4  Q.  B.  528 ;  Norton  v.  Powell,  4  Man.  &  G.  42). 
To  pay  a  debt,  or  give  a  bill  of  lOs,  in  the  pound,  in  consideration  that  pit. 
would  discharge  from  custody  L.  a  third  party  (Butcher  v.  Stuart,  1  D.  & 
L.  308 ;  Browne  v.  Denne,  5  B.  &  Ad.  743;  Smith  v.  Monteith,  13  M.  & 
W.  427 ;  Hasleham  v.  Young,  5  Q.  B.  833 ;  Lane  v.  Barghart,  3  Man.  & 
G.  697).     See  other  forms,  Chit.  jun.  by  Pearson,  125 — 129. 


Evidence  for  Plaintiff. 

The  pit.  should  be  prepared  to  prove  the  inducements,  if  any,  stated  in  the 
declaration ;  the  deft.'s  contract  within  the  Statute  of  Frauds;  the  plt.'s  per- 
formance of  the  contract ;  the  breach ;  the  damages. 

Inducement^  The  inducement,  if  any,  stated  in  the  declaration,  should 
be  substantially  proved;  and,  if  stated  as  matter  of  description,  it  must  be 
literally  proved  (see  awte,  p.  186).  In  an  action  on  deft.'s  guarantee  to  pay 
the  debt  of  a  third  person,  though  a  larger  sum  be  stated  to  be  due  to  pit. 
from  such  third  person,  the  exact  amount  of  such  sum  need  not  be  proved 
(Bray  v.  Freeman,  8  Taunt.  179;  S.  C.  2  Moo.  114;  see  Carrick  v.  Bla- 
grave,  1  B.  &  B.  636 ;  Jones  v.  Ashburnham,  4  Ea.  p.  455 ;  Marshall  v. 
Birkenhart,  1  N.  R.  172;  ante,  p.  112). 

Proof  of  the  Contract,]  The  fourth  section  of  the  Statute  of  Frauds, 
amongst  other  things,  enacts,  that  "  no  action  shall  be  brought  to  charge  the 
deft,  upon  any  special  promise  to  answer  for  the  debt,  default,  or  miscarriage, 


/' 
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of  another  person,  unless  the  agreement  upon  which  such  action  shall  he 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto 

by  him  lawfully  authorized." 
[  *130  ]  *The  statute  does  not  apply  unless  there  had  been  originally  some 
credit  given  to  another  person,  and  the  payment* guaranteed  by  the 
defl.,  or  there  was  some  liability  on  the  part  of  the  third  person  to  the  pit. 
(Hargreaves  v.  Parsons,  13  M.  &  W.  661;  Eastwood  v.  Kenyon,  11  Ad, 
ds  E.  436).  But  it  applies  if  the  def\.'s  engagement  was  collateral,  and  the 
slightest  credit  was  given  to  or  any  liability  was  to  exist  on  his  part  as  be- 
tween him  and  the  pit.  (lb.).  It  must  be  a  promise  to  answer  for  the  debt 
of  or  a  default  in  some  duty  by  some  third  person  to  the  promisee  (Har- 
greaves V,  Parsons,  13  M,  &  W.  570;  Thomas  v.  Cook,  8  B.  &  C.  728). 

It  has  therefore  been  held  in  an  action  for  goods  sold  and  delivered  to  J. 
S.,  in  consequence  of  a  parol  promise  by  the  deft,  to  the  pit.,  in  these  words: 
^<I  will  pay  you  if  J.  S.  will  not."  J.  S.  having  been  entered  in  the  plt.'s 
books  as  the  debtor,  that  this  promise  was  a  collateral  undertaking  within 
the  statute  (Jones  v.  Cooper,  Cowp.  227).  The  deft,  had  asked  M.  (one  of 
the  pits.),  whether  he  was  willing  to  serve  J.  S.  with  goods,  M.  answered  that 
he  did  not  know  J.  S.,  to  which  M.  replied,  *^  If  you  do  not  know  him  you 
know  me,  and  I  will  see  you  paid."  J.  S.  afterwards  wrote  to  the  pits,  to 
order  certain  goods,  which  were  sent  to  him,  and  they  debited  J.  S.  for  these 
goods  in  their  books,  and  having  refused  to  pay  for  them,  an  action  for  goods 
sold  and  delivered,  was  brought  against  the  deft.  Held,  that  the  case  was 
within  the  statute,  Buller,  J.,  observing  that  the  rule  now  was  that  '^  if  the 
person  for  whose  use  the  goods  are  furnished  be  liable,  any  other  promise 
by  a  third  person  to  pay  that  debt  must  be  in  writing"  (Matson  v.  Wharam, 
2  T.  R.  80). 

And  it  is  immaterial  whether  the  promise  or  guarantee  be  made,  or  the 
goods  furnished,  before  the  debt  has  b^n  contracted,  or  aAerwards ;  "  for,  if  the 
person  for  whose  use  the  goods  are  furnished  is  liable  at  all,  any  other  promise 
by  a  third  person  to  pay  that  debt  must  be  in  writing,  otherwise  it  is  void  by 
the  Statute  of  Frauds"  (per  Buller,  J.,  Matson  v.  Wharam,  2  T.  R.  80 ;  3 
C.  &  P.  130;  Jones  v.  Cooper,  Cowp.  227;  and  see  1  Moo.  &  P.  130;  sec 
per  Lord  Denman,  C.  J.,  in  Green  v.  Cresswell,  10  Ad.  &  E.  459) ;  and  the 
question  as  to  whom  the  credit  is  given  is  the  criterion  by  which  the  appli- 
cation of  the  statute  is  to  be  regulated :  for  it  applies  even  where  the  pit. 
says  to  defl.,  "I  will  not  sell  him  (meaning  third  person)  the  goods,  unless 
you  will  undertake  that  he  shall  pay  me  for  them ;"  but,  if  he  refuse  to 
deliver  the  goods  to  such  third  person,  any  deft,  undertakes  absolutefy  to  pay, 
it  is  otherwise  (Croft  v.  Smallwood,  1  Esp.  121 ;  2  Ld.  Raym.  1087 ;  Back- 
myr  v.  Darnell,  1  Salk.  27);  or,  if  the  deft,  merely  ordered  the  goods  to  be 
sent  to  such  person,  it  would  be  otherwise,  as  the  credit  would  then  be  given 
to  deft,  alone  (lb.;  1  Saund.  211  b). 

Where  the  pit.  had  agreed  with  H.  to  sell  him  six  oxen,  and  five  were 
delivered,  but  the  sixth  was  withheld  until  the  money  for  it  was  paid,  and 
the  deft,  said  ''he  would  pay  the  pit.  for  it,"  on  a  named  day,  and  thereupon 
the  pit.  delivered  it  to  H. :  held,  that  de(\.'s  verbal  promise  was  void  (Par- 
sons v.  Walter,  3  Doug.  14,  n.  (e)). 

An  action  was  brought  against  a  lieutenant  in  the  navy,  for  the  amount 
of  goods  supplied  to  the  crew  of  the  ship,  and  the  promise  was,  ''to  see  the 
pit.  paid  at  the  pay-ta6le."  The  court  decided  that  this  was  a  collateral  en- 
gagement and  within  the  statute,  and  relied  on  the  improbability  that  the 
deity  considering  his  situationi  could  have  intended  to  become,  or  was  con- 
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sidered  to  have  primarily  rendered  himself  responsible  for  so   large  an 
amount;  and  they  thought,  from  the  nature  of  the  case,  the  p]r. 
relied  on  the  *power  of  the  officer  over  the  fund  out  of  which  the  [  *13l  ] 
men^s  wages  were  to  be  paid,  and  gave  credit  to  that  fund,  rather 
than  to  the  lieutenant  (Keate  v.  Temple,  1  B.  6s  C.  158). 

And,  where  deft,  is  under  a  legal  obligation  to  pay,  as,  for  expenses  in  the 
care  of  a  pauper,  the  statute  docs  not  apply,  and  a  written  promise  is  un- 
necessary (B.  N.  P.  281 ;  3  B.  &  P.  250 ;  4  U.M  S.  275).  And,  where 
pit.  advanced  money  on  a  promise  of  defl.  to  his  grandson,  an  infnn^  it  is 
not  within  the  statute;  for,  as  the  infant  is  not  liable,  it  will  be  presumed  thnt 
the  credit  was  given  tothedefl.  (Harris  v.  Hunchback,  1  Burr.  373).  Where 
deft,  guaranteed  the  debt  of  a  married  woman  (see  Maggs  v.  Ames,  4  Bing. 
470).  And,  where,  a  person  undertook  to  complete  a  certain  work  in  the 
deft.'s  house,  and  being  unable  to  supply  the  timber,  the  deft,  undertook  to 
pay  for  it  out  of  the  money  he  had  to  pay  him  when  the  house  was  finished, 
this  was  held  to  be  a  direct,  and  not  a  collateral,  undertaking  (Dixon  v.  Hat- 
field, 2  Bing.  430). 

An  undertaking  by  the  deft,  that,  if  the  pit.  would  Tend  his  gelding  to  a 
third  person,  deft,  would  re-deliver  it,  is  within  the  statute,  and  should  be  in 
writing  (Barkmyr  v.  Darnell,  Raym.  1085;  Salk.  27). 

A.  an  agent  sells  to  B.  an  agent  a  quantity  of  shoes  and  receives  bills  of 
exchange  in  payment,  B.  being  pressed  to  indorse  them  refuses  but  writes  a 
letter  to  A.  in  which  he  encloses  the  bills,  and  adds  *^  should  they  not  be 
honoured  when  due  he,  B.,  would  see  them  paid :  holden,  a  sufficient  agree- 
ment within  the  statute  to  bind  B.  to  pay  for  the  goods  in  default  of  his  prin- 
cipal (Morris  v.  Studdy,  Holt,  N.  P.  C.  163). 

Where  the  original  transaction  is  altered,  and  a  new  consideration,  moving 
from  the  pit.  to  the  deft.,  takes  place,  a  promise  made  by  the  deft,  to  the  pit. 
will  not  be  within  the  statute;  as,  where  the  pit.  (a  broker),  having  a  lien  on 
some  policies  of  assurance  effected  for  his  principal,  for  whom  he  had  given 
his  acceptances,  the  deft,  promised,  in  consideration  of  his  giving  up  the 
policies,  that  he  would  provide  for  the  payment  of  those  acceptances  as  they 
became  due ;  this  was  held  to  be  a  promise  not  within  the  statute,  and  the 
pit.  was,  therefore,  allowed  to  support  it  by  parol  evidence  (Browning  v. 
Stallard,  5  Taunt.  450 ;  Castling  v.  Aubert,  2  East,  332 ;  cited  by  Parke,  B. 
in  Andrews  v.  Smith,  as  an  exception  to  the  general  rule,  that  the  under- 
taking is  collateral  wherever  there  is  an  original  debt  (2  C.  M.  &  R.  631 ;  3 
Burr.  1886).  So,  if  a  tradesman  having  goods  in  his  possession  upon  which 
he  has  a  lien,  part  with  these  goods  on  the  promise  of  a  third  party  to  pay 
the  demand,  such  promise  is  not  within  the  statute  (Houlditch  v.  Milne,  3 
Esp.  87 ;  Barrel!  v.  Trussell,  4  Taunt.  117). 

And,  where  the  pit.  was  about  to  distrain  for  rent,  and  the  deft,  (an  auc- 
tioneer), being  in  possession  of  the  goods,  and  about  to  sell  them  for  the 
benefit  of  his  creditors,  by  virtue  of  a  bill  of  sale  made  by  the  tenant,  pro- 
mised to  pay  the  debt,  this  promise  need  not  be  in  writing  (Williams  v.  Leper, 
3  Burr.  1806;  Bampton  v.  Paulin,  4  Bing.  264).  The  deft.,  in  consideration 
of  the  plt.'s  withdrawing  a  distress  for  rent  promised  to  pay  out  of  the  pro- 
duce of  the  sale  of  the  effects :  held,  thnt  this  was  a  positive  engagement  to 
pay  if  the  goods  were  sufficient,  and  that  proof  that  the  goods  produced  the 
amount  of  rent,  in  an  action  on  the  guarantee,  entitled  the  plaintiff  to  recover, 
although  there  were  prior  claims  (Stephens  v.  Pell,  2  C.  &  M.  710 ;  4  Tyrw. 
6).  A.  owed  the  pit.  half  a  year's  rent,  due  on  the  25lh  of  March ;  the 
deft,  was  about  to  sell  the  goods  of  A.  on  the  premises  in  August.  On 
the  day  of  sale  the  pit.  came  there  to  distrain  for  the  arrears  of  rent.    The 
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deft.f  in  consideration  *that  the  pit  would  not  distrain,  verbally  promise 
to  pay  not  only  the  rent  due,  but  that  which  would  become  due  at  the 
Michaelmas  following:  held,  that  the  latter  promise  was  one  founded  on 
a  new  consideration,  distinct  from  the  demand  which  the  ded.  had  against 
A.,  and  therefore  void;  by  the  fourth  section  of  the  Statute  of  Frauds, 
and  that  the  promise  being  entire,  and  in  the  commencement  void  in  part, 
was  void  altogether,  and  that  the  pit.,  therefore,  could  not  recover  from 
the  deA.  the  rent  due  on  the  25th  of  March  (Thomas  v.  Williams,  10  B.'i& 
C.  664 ;  Lexington  v.  Clark,  2  Vent.  224 ;  Chater  v.  Beckett,  7  T.  R.  20l ; 
see  also  Mechelan  v.  Wallace,  7  Ad.  &  E.  49 ;  see  anUy  p.  127 ;  see  also 
Green  v.  Cresswell,  10  Ad.  &  E.  453).  A  landlord  who  authorizes  a  dis- 
tress for  rent  is  responsible  for  the  necessary  expenses:  and  therefore,  where 
the  pit.  was  sent  by  the  ded.  to  take  possession  of  the  goods  distrained,  the 
dcfl.  promising  to  pay  him,  the  latter  is  not  liable  without  a  note  in  writing 
(Colman  v.  Eyles,  2  Stark.  62).  So,  where  pit.  having  distrained,  for  rent 
arrcar,  goods  which  the  tenant  was  at  that  time  about  to  sell,  agreed  with 
defls.  to  deliver  up  the  goods,  and  to  permit  them  to  be  sold  by  one  of  the 
deAs.  for  the  tenant,  upon  deds.'  joint  undertaking  to  pay  pit.  all  such  rent 
as  should  appear  to  be  due  to  him  from  the  tenant,  and  he  thereupon  delivered 
up  the  distress :  held,  that  this  agreement  was  not  within  the  Statute  of  Frauds 
because,  as  soon  as  the  pit.  had  distrained,  he  had  in  his  own  hands  his 
remedy  for  recovering  his  rent,  and  the  tenant  was  at  that  time  no  longer 
indebted  (Edwards  v.  Kelly,  6  M.  &  S.  204).  So,  a  promise  to  pay  a  debt, 
in  consideration  that  the  pit.,  who  had  taken  his  debtor  in  exepution  on  a  ca, 
sa,y  would  agree  to  his  discharge,  is  a  promise  not  within  the  statute,  the  dis« 
charge  operating  as  an  extinguishment  of  the  debt  (Goodman  v.  Chase,  recog- 
nised in  Butcher  v.  Stuart,  11  M.  &  W.  857  ;  Lane  v.  Burghart,  1  Q.B.  933; 
sec  the  cases  cited  at  length,  Selw.  N.  P.  831,  &c.). 

Where  A,,  an  attorney,  having  commenced  certain  business  for  B.  which 
lie  had  undertaken,  refused  to  proceed  without  a  promise  from  C.  to  pay  all 
further  expenses :  held,  that  this  was  the  inchoate  business  and  debt  of  an- 
other, and  that  C.  was  not  liable  on  such  a  promise  without  a  note  in  writing 
(Barber  v.  Fox,  1  Stark.  270 ;  Parsons  v.  Walter,  3  Doug.  14  c),  WJiere 
during  the  pendency  of  a  chancery  suit  between  A.  and  B.,  which  C.  con- 
ducted as  attorney  for  A.,  an  agreement, was  niade  between  B.  and  C,  with 
the  consent  of  A.,  purporting  that  in  consideration  of  the  suit  being  put  an 
end  to,  B.,  the  deft.,  in  equity  promised  to  pay. C,  the  attorney,  the  costs  due 
to  him  from  A.,  the  pit.,  in  equity:  held,  an  agreement  by  B.,  the  deft,  to 
pay  the  debt  of  another,  and  ought  to  be  in  writing  (Tomlinson  v.  Gill,  6 
Ad.  &  E,  564;  and  see  Green  v.  Cresswell,  10  Ad.  &  £.  453).  A  parol 
promise  by  a  third  party  to  pay  a  certain  sum  and  costs,  in  consideration 
that  the  pit.  would  not  proceed  to  trial,  and  would  withdraw  his  record  in  an 
action  against  a  third  party  for  an  assault,  is  valid,  such  promise  being  an 
original  undertaking,  and  the  third  party,  the  deft,  in  the  action,  for  an 
assault,  not  being  a  debtor,  that  he  did  not  appear  to  have  been  guilty  of  any 
default  or  miscarriage,  and  that,  as  ihe  cause  was  not  tried,  he  might  have 
succeeded,  and  therefore  was  never  liable  to  the  particular  debt,  damages,  or 
costs  (Read  v.  Nash,  1  Wils.  305). 

The  deft,  in  consideration  that  the  pit.  would  not  sue  J.  S.,  promised  to 

pay  the  pit.  the  money  due  from  J.'S.     This  is  within  the  statute,  for  there 

is  not  any  consideration  stated  for  which  the  pit.  had  promised  not  to  sue; 

and  if  there  had  J.  S.  could  not  have  availed  himself  of  this  agree- 

[  *133  ]  ment  between  the  deft,  and  pit.,  but  the  debt  ^vvould  still  have  sub- 
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sisted,  and  consequently  the  promise  was  collateral  (Rothery  v.  Curry,  B. 
N.P.  281). 

But  where  A.  had  wrongfully,  and  without  the  license  of  B.,  ridden  his 
horse,  and  thereby  caused  his  death :  held,  that  a  promise  to  B.  by  a  third 
person,  to  pay  him  a  sum  of  money  in  consideration  that  B.  would  not  bring 
any  action  against  A.,  is  a  collateral  promise  to  answer  for  the  miscarriage 
of  another,  and  must  be  in  writing  (Kirkham  v.  Master,  2  B.  &  A.  613). 
The  liability  of  a  del-credere  agent  is  collateral,  and  must  be  in  writing  it 
seems  (Gall  v.  Cumber,  IS  Moo.  279;  Theobald  on  P.  and  S.  46).    • 

When  the  Statute  does  not  apply.']  When  the  credit  is  given  entirely  to 
the  de(l.,  and  it  is  agreed  that  he  alone  is  to  be  liable ;  thus,  where  the  sale 
was,  in  fkct,  to  him,  although  the  goods  were  delivered  to  or  for  the  use  of 
another,  the  statute  does  not  apply,  and  the  deft,  is  liable  on  his  parol  agree- 
ment under  the  common  count,  for  goods  sold  (Croft  v.  Smallwood,  1  Esp. 
121 ;  1  Saund.  21  a,  n. ;  Edge  v.  Frost,  4  D.  &  R.  243 ;  Langdale  v.  Farry, 
2  D.  &  R.  827 ;  Barber  v.  Pox,  1  Stark.  270). 

The  question  as  to  whom  the  credit  is  given  is  a  question  of  fact  for  the 
jury,  to  be  collected  from  the  whole  transaction  (Anderson  v.  Hayman,  1  H. 
Bl.  120 ;  5  Taunt.  450 ;  Simpson  v.  Panten,  2  C.  ^  M.  430) ;  and  the  deli- 
very  of  the  goods  having  been  made  before  the  guarantee,  has  been  held  as 
the  strongest  presumption  of  the  credit  not  having  been  given  to  deft.  (1 
Burr.  373) ;  but  is  not  conclusive  (Keats  v.  Temple,  1  B.  &  P.  158). 

A  memorandum  by  E.,  "  I  engage  to  pay  for  all  gas  which  may  be  con- 
sumed in  the  M.  Theatre,  whilst  occupied  by  A.  B.,  is  an  original  under- 
taking or  order  by  E.,  and  the  common  count  for  goods  sold  is  sufficient 
(Wood  V.  Benson,  1  C.  «S£  J.  94).  W.  having  undertaken  to  complete  cer- 
tain work  in  the  deft.'s  house ;  but  was  unable  to  procure  timber,  which  the 
pit.  supplied  on  the  deft.'s  undertaking,  "  to  pay  him  out  of  the  money  that 
he,  the  deft.,  had  to  pay  W.,  provided  W.'s  work  was  completed :"  held, 
not  a  collateral,  but  a  direct  undertaking  (Dixon  v.  Hatfield,  2  Bing.  439). 
So,  where  H.  was  employed  to  do  work  on  certain  houses,  and  the  deft,  was 
employed  as  surveyor  over  him,  and  to  receive  moneys  to  be  paid  to  H.  for 
such  work,  and  in  consideration  that  the  pit.  would  provide  and  deliver  to  H. 
such  materials  as  should  be  required  to.enable  him  to  do  the  work,  the  deft, 
promised  the  pit  to  pay  him  for  them  out  of  such  moneys  received  by  him 
as  should  become  due  to  U.  for  the  work,  if  H.  should  give  him  an  order 
for  that  purpose :  held,  that  such  promise  was  an  original  undertaking,  and 
good,  though  not  in  writing  (Andrews  v.  Smith,  2  C.  M.  &  R.  627). 

A.  having  commenced  certain  business  for  B.  which  he  had  undertaken, 
refused  to  proceed  without  a  promise  from  C.  to  pay  the  further  expenses : 
held,  that  such  promise  must  be  in  writing  (Barber  v.  Fox,  1  Stark.  270). 
Quare^  whether  an  undertaking  to  pay  the  pits,  the  amount  due  from  the 
defts.  to  Mr.  B.,  for  work  to  be  done  by  B.,  in  consideration  that  pit.  will 
advance  money  to  B.  is  a  guarantee  (Parkins  v.  Moravia,  1  C.  &  P.  376). 

Where  it  appeared  that  the  mother  took  her  son  to  school,  the  father 
being  then  alive,  but  there  was  no  evidence  of  what  transpired  on  the  occasion ; 
afterwards,  a  bill  was  delivered  to  the  deft,  (the  boy's  uncle)  who  said  it  was 
quite  right  to  deliver  the  bill  to  him,  for  he  was  answerable :  held,  that  it 
was  properly  left  to  the  jury  to  say  whether  the  original  credit  was  not  given 
to  the  deft,  only  (Darnell  v.  Pratt,  2  C.  &  P.  82).  A  promise  by 
*a  person  to  apply  the  funds  of  a  debtor,  which  shall  come  to  his  [  *134  ] 
hands,  in  s^^itisfaction  of  the  creditor's  debt,  is  not  within  the  statute 
(Andrews  v.  Smith,  2  C.  M.  &  R.  627)    Nor  is  a  promise  to  procure  a 
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• 

third  person  to  do  an  act  which  he  was  not  bound  to  do,  and  his  failure  to 
do  which  would  not  constitute  a  default ;  therefore,  where  the  owners  of  a 
ship  hired  on  a  charter-party  by  J.  S.  refused  to  let  her  sail  until  certain 
disputes  about  the  freight  between  them  and  H.  S.  were  settled  by  H.  S. 
siving  security,  whereupon  the  deA.  in  consideration  that  the  plis.  would  let 
B.  S.  sail  without  giving  security,  undertook  to  get  J.  M.  to  sign  a  certain 
guarantee,  and  to  deliver  it  to  the  pits,  within  a  week :  held,  not  an  under* 
taking  for  the  debt,  default,  or  miscarriage  of  another,  within  the  Statute  of 
Frauds. 

A.  introduced  B.  to  C,  an  upholsterer,  and  A.  asked  C.  to  supply  B.  with 
goods,  and  that  he  would  be  answerable;  C.  asked  A.  how  long  credit  he 
wanted,  and  he  replied,  that  '^  he  would  see  it  paid  at  the  end  of  six  months,'* 
to  which  C.  agreed ;  A  gave  the  order,  and  the  goods  were  supplied ;  at  the 
end  of  the  six  months  B.  did  not  pay,  and  C.  applied  to  A.,  who  paid  the 
money ;  the  entry  in  C's  books  was,  "  Mr.  B.  per  Mr.  A.":  held,  that  the 
jury  were  warranted  in  finding  that  A.'s  undertaking  was  not  a  collateral 
one  (Simpson  v.  Penton,  2  C.  &  M.  430  ;  4  Tyrw.  315).  A.  applied  to  B. 
for  goods,  and  was  referred  to  C,  who  inquired  the  amount  of  the  order, 
and  the  terms  on  which  the  goods  were  to  be  supplied,  and  then  said,  **  You 
may  send  them,  and  Fll  take  care  that  they  are  paid  for  at  the  time.''  He 
was  afterwards  written  to,  to  accept  a  bill'  for  the  amount,  which  he  refused, 
stating  that  the  money  would  be  paid  ^hen  due.  Afler  this  B.,  the  seller, 
wrote  to  C«  about  the  goods,  mentioning  them  as  goods  which  he  had  "  guar- 
anteed ;"  and  the  attorney  of  the  assignees  of  B.  (who  aOerwards  became 
bankrupt)  sent  a  circular  to  A«  for  the  money,  and  threatening  proceedings, 
but  without  knowledge  of  the  circumstances  under  which  the  debt  was  con- 
tracted. Held,  that  C.  was  not  primarily  liable,  but  only  as  guarantor  of 
the  debt  of  A.  (Rains  v.  Story,  8  C.  &  P.  130). 

Forbearance  to  Sue^  A  promise  by  the  defl.  to  pay  the  debt  of  a  third 
person  whom  pit.  had  sued  in  consideration  of  staying  proceedings  in  the 
action  is  within  the  statute  (Fish  v.  Hutchinson,  2  Wils.  94).  But  a  pro- 
mise by  a  party  to  execute  a  bail-bond  on  a  writ  to  be  sued  out  against  A. 
B.,  in  consideration  of  the  pit.  forbearing  to  arrest  A.  B.,  on  a  writ  already 
sued  out,  is  not  a  promise  to  answec  for  the  debt  of  another  under  the  statute 
(Jarmin  v.  Algar,  2  C.  &  P.  249 ;  R.  &  M.  848).  An  averment  of  the 
tender  of  the  bail-bond  for  execution  is  not  proved  by  the  evidence  of  the 
sheriff's  officer  going  to  the  defl.  and  asking  him  to  sign  the  bail-bond,  no 
bond  being  produced,  he  having  none  with  him,  and  his  assistant  having 
only  some  blank  bonds  with  him  which  he  always  carried  (lb.). 

The  consideration  of  forbearance  is  sufficient,  whether  there  be  any  well- 
founded  claim  or  not  (Empson  v.  Knowles,*  18  Law  J%  222,  C.  P.). 

A  declaration  stated  that  the  pit ,  a  ship  broker,  was  retained  by  the  ship- 
owner to  procure  a  charter  for  a  ship,  on  the  terms  that  the  pit.  should  col- 
lect the  freight,  and  thereout  retain  his  commission ;  that  the  pit.  did  pro- 
cure a  charter-party;  that  the  defls.  in  consideration  of  the  pit.'s  abandon- 
ing his  right  of  collecting  the  freight,  promised  to  pay  him  his  commission. 
The  facts  were  that  the  plr.  agreed  with  the  shipowner  to  procure  a  charter 
for  the  ship,  and  that  he  should  be  authorized  to  collect  the  freight  on  the 
supposed  voyage,  as  a  security  for  his  commission.  The  ship  having  sailed 
and  returned,  the  defis.,  as  brokers  of  the  then  owners,  put  a  stop  on  the 
freight.  A  written  agreement  on  which  the  action  was  brought  was  after- 
wards made,  and  signed  by  the  pit,  the  defls.,  and  the  charterers,  that  the 
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Stop  should  be  taken  oflTthe  freight,  that  the  commission  on  the  charter-party 
payable  to  the  pit  should  be  paid  to  him  by  the  defb.,  and  that  no  person 
signing  the  agreement  should  put  any  stop  on  the  freight :  held,  first,  that 
there  was  a  variance  between  the  agreement  declared  upon  and  the  one 
pioved,  that  no  amendment  ought  to  be  made  (Cull  v.  Lindsay,  11  Law  J. 
355,  Exch.).  Held,  secondly,  that  the  agreement  was  an  agreement  to 
answer  ibr  the  debt  of  another,  within  the  Statute  of  Frauds  (Cull  v.  Lindsay, 
11  Law  J.  355,  Bxch.). 

The  declaration  stated  that  the  defl.  promised  the  pit.,  in  and  by  the 
words  and  figures  following,  that  is  to  say,  "  Gentlemen,  in  consideration  of 
your  agreeing  to  supply  H.  S.  with  goods  upon  credit,  in  thetiKray  of  your 
trade,  (the  amount  to  bo  in  your  own  discretion,)  I  hereby  guarantee  you 
the  due  and  regular  payment  of  such  sum  or  sums  as  he  may  now,  or  at  any 
time,  and  from  time  to  time  hereafter,  owe  to  you,^  &c. :  held,  on  special 
demurrer,  that  the  declaration  sufficiently  disclosed  a  good  consideration 
for  the  dcfu's  promise  (White  v.  Woodward,  12  Jur.  439 ;  17  Law  J.  209, 
0.  P.). 

It  is  not  necessary  to  aver,  that,  within  a  reasonable  time  afler  goods  were 
supplied  to  H.  S.,  the  pits,  gave  notice  to  the  deA.  thereof  (White  v.  Wood- 
ward, 12  Jur,  439 ;  17  Law  J.  209,  C.  P.). 

Declaration  in  assumpsit  stated  that  T.  had  commenced  an  action  against 
M .  for  165/. ;  and  that,  in  consideration  of  T.'s  agreeing  to  stay  the  said 
action,  defl.  promised  to  pay  T.  the  165/.  within  six  months  next  afler  the 
decease  of  A.  The  promise,  as  proved,  was  to  pay  as  above,  in  considera- 
tion of  T.'s  '*  having  agreed"  to  stay  the  action :  held,  no  variance,  and  that 
a  valid  consideration  was  proved  (Tanner  v.  Moore^  9  Q.  B.  1). 

The  deAs.  gave  a  guarantee  in  the  following  terms  : — '*  We,  the  under- 
signed, hereby  indemnify  the  National  Banking  Company  to  the  extent  of 
1000/.  advanced  or  to  be  advanced  to  R.  P.  by  the  said  company :"  held, 
that  this  instrument  did  not  disclose  a  sufficient  consideration  for  the  pro- 
mise of  the  defls.  (Bell,  Public  Officer  v.  Welch,  19  Law  J.  184,  C.  P.)  The 
declaration  alleged  that  at  the  time  of  the  agreement  thereinafler  mentioned, 
R.  P.  kept  a  banking  account  with  the  National  Banking  Company,  and  was 
on,  ^Ec.,  indebted  to  the  company,  in  800/.  and  it  was  then  proposed  between 
R.  P.  and  the  company,  that  the  company  should  advance  further  moneys, 
not  then  agreed  upon,  to  wit,  on,  6cc. ;  a  certain  agreement  in  writing  was 
made  between  the  said  company  and  the  deAs.,  **  We,''  dec.  (setting  out  the 
above  guarantee)  and  thereupon  in  consideration  of  the  premises  alleging 
mutual  promises,  that  R.  P.  was  indebted  to  the  company,  and  default  by 
the  defts.  to  indemnify  the  company.  Plea,  general  issue.  Held,  that  the 
proposal  between  R.  P.  and  the  company  formed  part  of  the  consideration 
and  was  put  in  issue  by  non  dssumpsU  (Bell,  Public  Officer  v.  Welch,  19 
Law  J.  184,  C.  P.). 

The  deA.  signed  an  instrument  addressed  to  the  pit.  in  the  following 
terms :  **  In  consideration  of  your  having  by  indenture  agreed  to  accept  pay- 
ment of  the  debt  owing  to  you  by  A.  B.,  by  the  following  instalments,  that 
is  to  say,  105.  in  the  pound  on  the  18th  day  of  August  next,  &c.,  I  promise 
to  guarantee  the  payment  of  the  instalments,"  and  delivered  it  to  the  pit.  in 
exchange  for  an  indenture  executed  by  the  pit. :  held,  that  the  true  construc- 
tioo  of  the  instrument  was,  that  the  deA.  made  his  promise  in  consideration 
that  the  pit.  would  execute  an  indenture  and  release  A.  B. ;  and  consequently 
that  the  execution  of  the  instrument  was  not  an  admission  by  thedeit  that 
the  pit*  had  released  A,  B.,  and  furnished  no  evidence  in  support  of  an  issue 
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taken  on  an  allegation  in  the  declaration  that  the  pit.  had  released  A,  B. 
(King  V.  Cole,  17  Law  J.  283,  Exch. ;  2  Exch.  628). 

The  deft,  pleaded,  that  the  guarantee  was  given  by  him  on  certain  terms 
which  limitedthe  liability  of  him  (the  deft.)  thereunder ;  and  the  pit.' traversed 
the  plea :  held,  that  in  this  state  of  the  record  the  pit.  was  not  at  liberty  to 
object  to  the  admissibility  of  evidence  to  prove  what  those  terms  were,  on  the 
ground  that  they  were  not  shown  to  have  been  reduced  into  writing  (Galley 
V.  Taylor,  2  C.  &  K.  551 ,  Rolfe). 

The  following  document  is  within  the  exemption  of  the  Stamp  Act,  relating 
to  "  the  sale  of  goods,  wares,  and  merchandise  :"^ — "  Gentlemen,  in  conside- 
ration of  yqnr  consigning  to  my  friends,  Messrs.  A.  and  Co.,  of  Calcutta, 
sixteen  casks  of  sherry  wine,  and  engaging  to  pay  me  one  per  cent,  on  the 
amount  of  the  proceeds,  I  hereby  agree  to  guarantee  you  the  proper  sale 
of  the  said  wines,  and  the  payment  of  the  proceeds  in  due  time, — ^J.  J.*' 
(Sadler  v.  Johnson,  16  M.  &  W.  775). 

Assignment  of  DehtJ\  Where  A.  being  indebted  to  B.  and  Co.,  fpr  godds 
sold,  and  upon  being  released  from  his  liability  assigned  to  the  jatter  a  debt 
which  was  due  to  him  from  C.  and  Co.,  and  notice  of  the  assignment  was  given 
to  a  partner  in  the  house  of  C,  and  Co.,  who  by  parol  promised  in  the  name 
of  the  firm  to  pay  the  debt  to  B.  and  Co.,  out  of  the  partnership  funds  :  held, 
in  an  action  by  B.  and  Co.  against  C.  and  Co.,  that  the  promise  w.  s  not 
within  the  statute  (Lacy  v.  M'Neile,  4  D.  6s  R.  7).    A.  is  indebtedto  B., 

and  C,  resident  abroad,  is  indebted  to  A. ;  A  proposes  to  assign  to 
[  *135  ]    B.  *the  debt  owing  from  C.  to  him,  which  B.  agrees  to  iaccept ;  A. 

writes  to  C.'s  agent  in  the  country,  "  As  soon  as  you  have  funds 
belonging  to  C,  pay  on  my  account  to  B.  291/,  19^.,  and  I  will  credit  C, 
having  received  his  order  to  this  effect  ;'*  C.'s  agent  verbally  promised  B.  to 
pay  him  as  soon  as  they  should  have  funds  of  C.  in  hand;  A.  afterwards 
orders  C.  to  pay  to  another  creditor  the  debt  owing  from  C.  to  A.,  and  C. 
gives  an  undertaking  to  pay  that  creditor,  with  a  memorandum  stating  that 
as  it  was  alleged  that  a  payment  had  been  made  by  some  person  to  A.,  on 
account  of  C,  it  was  declared  that,  should  C.  prove  such  payment  to  have 
been  made,  the  amount  should  be  deducted  ,*  C.  having  refused  to  pay  the 
debt  to  this  latter  creditor  on  the  ground  that  the  agents  were  liable  to  pay 
it  to  B. :  held,  that  C.'s  promise  to  pay  was  not  a  pYomise  to  pay  the  debt  of 
a  third  person,  but  his  own,  and  was  not  within  the  statute  (Hodgson  vl 
Anderson,  3  B.  dc  C.  842).  A  verbal  agreement  between  the  creditors  of 
A.,  an  insolvent,  and  B.,  to  pay  the  creditors  10^.  in  the  pound  in  satisfac- 
tion of  their  debts,  which  they  agreed  to  accept,  and  to  assign  their  debts  to 
B. :  held,  not  a  collateral  promise  to  pay  the  debt  of  another,  but  an  original 
contract  to  purchase  the  debts  (Anstey  v.  Marden,  1  N.  R.  124). 

Indemnity,']  A  promise  by  the  indorser  of  an  unpaid  note  to  indemnify 
the  holder  if  he  will  proceed  to  enforce  the  payment  against  the  other  parties 
on  the  note,  must  be  in  writing,  or  it  is  void  under  the  statute  (Winckwort 
V.  Mills,  2  Esp.  484).  The  deft,  in  two  letters  addressed  to  C.  J.,  the  brother 
of  the  pit.'s  intestate,  R.  J.,  in  the  first  of  which  he  pressed  C.  J.  to  join,  and 
induce  his  brothers  to  join  in  a  security  for  the  repayment  of  money  to  be 
advanced  to  the  deft,  for  carrying  on  a  suit  in  Chancery,  and  in  the  second 
he  again  urged  that  they  should  lend  their  names  for  this  purpose,  and 
added,  "  I  should  consider  it  a  matter  of  favour  to  myself  if  your  brothers 
will  join,  and  I  will  see  that  they  come  to  no  harm."    R.  J.  in  consequence 
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joined  in  the  security.  Held,  that  the  letters  amounted  to  an  actual  guarantee, 
on  which  the  defl.  was  liable  to  pit.,  and  not  merely  to  a  representation  with 
a  view  to  the  parties  doing  an  act  against  the  consequences  of  which  they 
should  afterwnrds  be  protected  (Jones  v.  Williams,  7  M.  &  W.  493 ;  9  DowL 
P.  C.  252).  Where  a  parly  desires  an  action  brought  against  another  per- 
son to  be  defended,  in  which  action  he  is  concerned,  and  may  be  benefited 
by  the  result,  and  such  action  is  defended,  and  the  party  fail,  he  is  liable  to 
pay  the  expenses  of  the  defence,  and  it  is  nut  necessary  to  have  a  note  in 
writing  (Howes  v.  Martin,  1  Esp.  162).  So,  where  the  occupier  of  land  at 
the  request  of  the  defl.,  and  upon  a  promise  of  indemnity  resisted  a  suit  of 
the  vicar,  for  tithes  (Adams  v.  Dansey,  6  Bing.  506).  But  where  the  pit. 
became  bail  for  a  stranger  in  consideration  of  defl.'s  request  and  promise  to 
indemnify  pit.  against  the  consequences ;  such  promise  must  be  in  writing 
(Green  v.  Uresswell,  10  Ad.  &  B.  453 ;  questioning  the  decision  in  Thomas 
V.  Cooke,  8  B.  &  C.  728).  The  pit.  having  promised  to  indemnify  G.  against 
the  consequences  of  a  bail-bond  into  which  G.  had  entered  at  plt.'s  request, 
and  G.  being  obliged  to  make  a  payment  in  consequence,  it  was  agreed 
between  pit.  and  defl.  that  pit.  should  obtain  the  money  by  discounting  a  bill 
drawn  by  pit.  and  accepted  by  defl.;  pit.  sued  defl.  upon  the  bill,  and  defl* 
pleaded  that  it  was  accepted  for  pit. 's  accommodation :  held,  that  a  jury  might 
find  for  defl.  on  this  issue  although  .the  pit.  was  not  liable  on  his  promise  to 
indemnify  it,  not  being  in  writing  (Cresswell  v.  Wood,  *10  Ad.  & 
B.  460).  The  defl.  conveyed  premises  lo  the  pit.  and  covenanted  [  *136  ] 
for  good  title ;  an  action  o^formedon  was  aflerwnrds  brought  against 
the  pit.  by  a  party  having  a  better  title,  which  pit.  compromised  for  550/. : 
held,  that  the  pit.  m  an  action  for  breach  of  covenant  might  recover  the  whole 
sum  paid,  and  his  costs,  as  between  attorney  and  client  in  the  compromised 
suit,  though  he  had  given  no  notice  of  that  suit  to  the  deA. ;  for,  in  an  action 
on  a  general  guarantee,  the  only  effect  of  such  want  of  notice  to  the  indem- 
nifying party  is  to  let  in  proof  on  his  part  that  the  compromise  was  improvi- 
dently  made ;  and  it  lies  on  him  to  establish  that  fact  which  was  not  done  in 
the  present  case  (Smith  v.  Compton,  3  B.  &;  Ad.  407). 

B.  holding  A.'s  warrant  of  attorney  for  340/.,  signed  judgment  thereon, 
and  sued  out  ^Ji.fa,  A.  having  other  creditors,  his  brother-in-law.,  with 
their  and  B.^s  assent,  had  all  A.'s  property  conveyed  to  him,  upon  his  under* 
taking  to  pay  A.'s  creditors  in  full ;  B.  relinquished  his  execution  against  A.; 
but  after  waiting  some  years  for  payment  of  his  debt,  was  eventually  obliged 
lo  sue  C.  It  was  objected  that  the  defl.'s  promise  was  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  and  should  have  been  in  writing. 
Held,  that  it  was  an  original  promise,  and  not  within  the  statute  (Bird  v. 
Gammon,  3  Bing.  N.  C.  883 ;  recognising  Read  v.  Gammon,  supra). 

An  undertaking  that  if  pit.  would  discharge  A.  out  of  custody,  defL  would 
pay  the  debt  at  all  events,  is  not  such  a  guarantee  to  pay  the  debt  of  another 
as  is  required  lo  be  in  writing,  but  an  undertaking,  that  if  pit.  would  dis- 
charge A.  and  take  his  bill  for  the  debt,  defl.,  without  indorsing  it,  would 
pay  in  case  A.  dishonoured  it,  must  be  in  writing  (Maggs  v.  Amos,  4  Bing, 
474). 

Pits.,  owners  of  a  ship  hired  on  charter-party  by  H.  S.,  refused  to  let  hei 
sail  until  certain  disputes  about  the  freight  between  them  and  H.  S.  were 
settled,  by  H.  T.  giving  security,  whereupon  defl.  in  consideration  that  pit. 
would  let  li.  S.  sail  without  giving  security,  undertook  to  get  T.  M.  to  sign 
the  following  guarantee,  and  deliver  it  to  pit.  within  a  week :  held,  that  this 
was  not  an  undertaking  for  the  debt,  default,  or  miscarriage  of  another  within 
the  statute  (Bushell  v.  Bevan,  1  Bing.  N.  C.  103).    The  guarantee  was  in 
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these  words :  *'  Whereas,  H.  S.  has  hired  a  ship  for  six  months,  from  the 
12th  July,  1880,  ond  such  longer  time  as  his  intended  voyage  may  require, 
and  has  paid  or  secured  the  freight  for  six  months,  from  the  20th  of  August, 
1830,  and  is  about  to  leave  England,  I  guarantee  the  payment  of  freight 
which  shall  accrue  for  any  portion  of  the  voyage  after  the  said  six  months  :" 
held,  an  undertaking  within  the  statute,  and  insufficient  for  want  of  considera- 
tion apparent  on  the  face  of  it,  and  consequently,  that  only  nominal  damages 
could  be  recovered  against  the  def\.  for  failing  to  procure  the  signature  of  T. 
M.  according  to  his  promise  (lb.). 

A  promise  to  a  debtor  to  pay  his  debt  to  a  third  party,  is  not  a  promise  to 
answer  for  the  debt  of  another  within  the  ftatute,  which  applies  only  to  pro- 
mises made  to  the  person  to  whom  another  is  answerable  (Eastwood  v.  Ken- 
yon,  11  Ad.  &E.438). 

If  a  cheque  drawn  upon  any  person  is  sent  by  another  to  know  if  it  is 
good  before  he  will  receive  it,  and  such  person  says  it  will  be  honoured,  as 
he  is  indebted  to  the  drawer  of  it ;  though  it  turn  out  to  be  void,  as  being 
post  dated,  the  holder  may  nevertheless  recover,  on  the  ground  of  the  sum 
due  to  the  drawer  of  the  cheque  being  so  appropriated  (Ardan  v.  Rowney,  5 
£sp.  254). 

A  written  proposal  to  pay  a  moiety  of  the  debt  of  another,  if  the 
[  *137  ]  ^creditor  will,  at  a  specified  time  of  meeting  accept  this  proposal, 
and  discharge  the  debtor,  is  not  binding  unless  the  creditor  accede 
to  the  terms  in  writing  (Gaunt  v.  Hill,  1  Stark.  10). 

In  the  case  of  a  guarantee  it  is  not  essential,  as  regards  the  surety,  that 
the  creditor  should  bind  himself  to  supply  goods,  &c.,  for  which,  if  fur- 
nished, the  surety  is  to  be  answerable  collaterally  (Kennaway  v.  Treleaven, 
5  M.  d&  W.  500).  But  it  is  necessary  that  the  guarantee  be  accepted;  there 
must  be  a  mutual  assent  that  it  shall  have  operation  (Mozley  v.  Tinker,  1 
C.  M.  dc  R.  692 ;  Gaunt  v.  Hill,  1  Stark.  10).  Where  the  defl.  wrote  a 
paper,  containing  assurances  to  the  pit.  that  a  third  person  was  worthy  to 
be  trusted  to  a  certain  amount,  and  adding,  that  he,  the  defl.,  had  no  objec* 
tion  to  guarantee  the  pit.  against  any  loss  from  giving  the  third  person  credit 
upon  an  order  he  had  sent  to  the  pit. :  held,  that  the  paper  did  not  amount 
to  a  guarantee,  the  pit.  having  given  no  notice  that  he  accepted  it  as  such, 
and  the  def\.  not  having  consented  that  it  should  be  a  conclusive  guarantee 
(M'lver  V.  Richardson,  1  M.  &  S.  557 ;  see  Morton  v.  Burn,  7  Ad.  6i  E. 
23,  per  Patteson,  J.). 

Where  a  parol  agreement  is  entered  into  for  the  payment  of  the  debt,  or 
part  of  the  debt  of  another  person,  and  also  for  the  performance  of  some 
other  act,  the  promise  to  perform  which  would  not  of  itself  be  required  to 
be  in  writing,  an  action  cannot  be  maintained  upon  such  agreement,  for  being 
entire  it  is  incapable  of  separation,  so  as  to  enable  the  pit.  to  recover  on  one 
part  alone  (Lexington  v.  Clark,  2  Vent.  223).  J.  S.  being  indebted  to  seve- 
ral persons,  and  amongst  others  to  the  pit.  (who  had  incurred  law  expenses 
in  seeking  to  recover  his  debt  against  him),  and  a  proposal  to  take  ten  shil- 
lings in  the  pound  was  consented  to  by  all  the  creditors,  except  the  pit.,  who 
refused,  unless  the  said  law  expenses  were  also  paid,  which  the  defl.  then 
promised  to  pay,  and  to  accept  bills  drawn  by  pit.  on  him  to  the  amount  of 
the  composition,  which  were  drawn,  accepted,  and  paid;  but  the  deft,  having 
refused  to  pay  the  law  expenses,  the  pit  paid  them  to  his  own  attorney,  and 
then  sued  the  deft,  on  the  special  agreement,  and  for  money  paid :  held, 
first,  that  the  agreement  being  by  p(m)l  the  pit.  could  not  recover  on  the 
first  count;  for  though  the  agreement  was  to  do  something  beyond  payment 
of  part  of  the  debt  of  another,  yet  being  entiret  the  pit.  could  not  separate 
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it  and  recover  on  one  part  only ;  secondly,  nor  on  the  common  count,  be- 
cause,  in  order  to  support  that  couot  there  should  have  been  evidence  to  pay 
a  sum  of  money,  which  the  deft,  was  bound  to  pay;  whereas,  here  the  pit., 
not  the  deft.,  was  bound  to  pay  the  law  expenses  (Chater  v.  Beckett,  7  T. 
R.  201 ;  recognised  in  Thomas  v.  Williams,  10  B.  &  C.  664). 

Where  the  deil.'s  liability  upon  a  guarantee  ftrose  at  a  period  of  more 
than  six  years  before  the  commencement  of  suit,  and  he  verbally  promised 
within  six  years,  that  the  matter  should  be  arranged,  and  afterwards  pleaded 
to  an  action,  which  was  hroiighl  ctctio  non  accrevity  dsc:  holden,  that  the 
Statute  of  Frauds  having  been  once  satisfied  by  the  original  promise  being 
in  writing,  it  was  not  necessary,  in  order  to  take  the  case  out  of  the  Statute 
of  Limitations,  that  the  promise  should  also  be  in  writing  (Gibbons  v. 
M'Casiand,  1  B.  6c  A.  690;  but  see  stat.  9  Geo.  IV.  c.  14,  s.  1). 

The  form  of  the  Noie^  JjfC,  in  Writings  is  not  very  material ;  it  should, 
liowever,  be  under  the  hand  of  the  deft.,  and  contain  the  names  of  the  con- 
tracting parties,  the  contract,  and  consideration  (Wain  v.  Walters,  5  East, 
10;  Sanders  v.  Wakefield,  4  B.  &  A.  695;  Jenkins  v.  Reynolds,  3  B.  & 
B.  14;  Morley  v.  Boothby,  3  Bing.  107 ;  Johnson  v.  NichoUs,  1  C.  B.  251 ; 
Chapman  v.  Sutton,  2  C.  B.  634;  *Boyd  v.  Moyle,  2  C.  B.  644; 
Temple  v.  Pink,  T.  T.  1847 ;  Ex  Price  v.  Richardson,  15  M.  &   [  *138  ] 
W.  539) ;  a  hood,  or  other  contract,  under  seal,  or  of  record,  is 
not  within  the  act ;  a  guarantee  of  a  debt  generally,  without  saying  how 
much,  is  valid  (Bateman  v.  Phillips,  15  East,  272);  see  aritey  as  to  cases  of 
this  kind,  under  the  17th  section. 

Plt«  may  give  in  evidence  one  or  more  written  or  printed  papers  for  the 
purpose  of  proving  the  contract,  if  they  are  sufficiently  connected  (1  N.  R. 
252 ;  1  Yes.  326  ;  Clenan  v.  Cooke,  Sch.  &  Lef.  38 ;  Jones  v.  Williams,  7 
M.  &  W.  493;  Jackson  v.  Lowe,  1  Bing.  9;  Phillimore  v.  Barry,  1  Camp. 
513;  Saunderson  v.  Jackson,  2  B.  &  P.  398;  Allen  v.  Bennett,  3  Taunt. 
169;  Dobell  v.  Hutchinson,  3  Ad.  &  E.  355 ;  Coldham  v.  Showier,  3  C.  B. 
312 ;  Emmett  v.  Kearns,  7  Sco.  687 ;  see  Johnson  v.  Dodgson,  2  M.  &  W. 
653).    Thus,  a  minute  made  in  a  catalogue  of  sale  at  an  auction  cannot  be 
coupled  with  the  conditions  of  sale,  so  as  to  make  it  a  sufficient  note  in  wri- 
ting of  the  agreement,  unless  the  catalogue  is  annexed  to,  or  refer  to  the 
conditions  (7  East,  558).     Therefore,  in  Boydell  v.  Drummond,  11  East, 
157,  where  deft,  subscribed  his  name  in  the  book  of  subscribers  for  the 
Boydell  Shakspeare,  but  which  had  no  direct  written  connexion  or  reference 
to  the  protpectus  containing  the  terms,  it  was  held  not  to  be  a  sufficient  note 
in  writing.    And  a  reference  in  an  agreement  to  such  parts  of  another  paper 
as  have  been  read  to  the  party  is  insufficient  (1  Ves.  jun.).     As  to  what  is 
sufficient  to  connect  two  papers,  when  one  paper  refers  to  another,  it  has 
been  held  that,  where  the  following  bill  of  parcels,  "  London,  bought  of  J. 
and  F.  B.,  distillers,  No.  8,  Oxford  Street,  [printed  thus  far,  and  the  rest 
written],  100  gallons  of  gin,  1  in  5  gin,  7  S.  350/.,"  was  delivered  at  the 
time  of  the  order  given,  connected  with  a  letter  written  by  deft,  to  pit.  sub- 
sequently, and  referring  to  the  order,  it  was  a  sufficient  note,  dec.  (2  B.  dc 
P.  238).     And,  where  deft,  wrote  a  letter  to  pit.,  admitting  a  contract  for 
delivering  flour,  as  stated  in  a  notice  previously  served  by  pit.  on  deft.,  and 
which  notice  contained  an  assertion  of  the  contract,  specifying  the  quantity, 
qnaltty,  and  price  of  the  flour,  such  two  papers  were  held  a  sufficient  note, 
&C.,  of  the  deft.'s  contract,  within  the  statute  (Jackson  v.  Lowe,  1  Bing.  9). 
But  a  letter  by  deft.»  admitting  thai  he  had  made  a  parol  agreement,  but  not 
#*ftn^yinifig  thio  lenns,  ia  not  a  sufficient  note,  dsc,  (Pre.  Cb.  560 ;  1  Atk. 
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12 ;  9  Yea.  250).  Aq  indorsement  by  the  ded.,  on  the  back  of  a  drafts- 
lease,  of  his  agreement  to  take  the  premises,  is  sufficient  (5  Esp.  190).  And 
an  order  for  goods,  written  and  signed  by  the  seller  in  a  book  of  the  buyer's, 
but  not  naming  the  buyers,  may  be  connected  with  a  letter  of  the  seller, 
claiming  the  performance  of  the  order,  to  constitute  a  complete  contract 
within  the  statute  (Allen  v.  Bennett,  3  Taunt.  175). 

The  following  bill  of  parcels,  delivered  by  deAs.  to  pits,  is  a  sufficient 
note,  &c.: — ^*'  Lifjndon,  24th  Oct.  1812.  Messrs.  Schneider  and  Co.,  bought 
of  T.  Morris  and  Co.,  agents,  cotton  yarn  and  piece  goods.  No.  3,  Free*' 
man's  Court."  And  then  followed  a  list  of  the  articles  sold,  the  words 
Messrs.  J.  Schneider  and  Co.  being  written  by  the  defls.;  the  rest  of  the 
heading  was  printed.  As  observed  by  Bayley,  J.:  *'  Here  the  terms  of  his 
contract  are  recognised  by  the  deft.,  who  is  the  party  to  be  charged,  by 
his  signing  the  name  of  Schneider  and  Co."  (Schneider  v.  Morris,  2  M.  (!^ 
S.  289). 

It  is  necessary,  not  only  that  the  note  or  memorandum  be  in  writing,  but 
it  must  be  founded  on  a  good  and  sufficient  consideration,  and  include  a 
statement  of  such  consideration  (Saunders  v.  Wakefield,  4  B.  6c  A.  601 ; 
and  see  Goodman  v.  Chase,  1  B.  &^  Ad.  297 ;  and  see  Good  v.  Cheeseman, 

2  B.  &  Ad.  828 ;  Wain  v.  Warllers,  6  East,  10;  *see  Jenkins  v. 
[  *139  ]  Reynolds,  infra;  Morley  v.,Boolhby,  infra;  Whitcomb  v.  Lees,  5 

Bing.  34 ;  Cole  v.  Dyer,  1  Cr.  &  J.  461 ;  Wood  v.  Benson,  2 
Tyrw.  98;  Bushel  I  v.  Bea  van,  1  Bing.  N.  C.  103;  Hawes  v.  Armstrong, 
ib.  761;  Ellis  v.  Levy,  ib.  767;  James  v.  Williams,  5  B.  &  Ad.  1109; 
Clance  v.  Pigott,  2  Ad.  ds  E.  473 ;  Ch.  Contr.  5,  500).  It  is  not  necessary 
that  the  consideration  be  stated  in  express  terms  (Jenkins  v.  Reynolds,  3  B. 
&  B.  14;  Hawes  v.  Armstrong,  10  Bing.  N.  C.  761 ;  Morley  v.  Boothby, 
3  Bing.  113 ;  see  Cole  v.  Dyer,  1  Cr.  ^  J.  461) ;  but  it  is  sufficient  if  it  can 
be  inferred  from  the  whole  tenor  of  the  writing,  without  ambiguity  or  doubt 
(Harris  v.  Macey,  9  East,  348  ;  1  Camp.  242 ;  Stapp  v.  Lill,  Holt,  N.  P. 
153;  3  B.  <k  B.  201;  James  v.  Williams,  5  B.  &  Ad.  1109;  Hawes  v. 
Armstrong,  1  Bing.  N,  C.  761 ;  Kennaway  v.  Tredeavan,  5  M.  &  W.  498; 
1  Saund.  211  c;  Raikes  v.  Todd,  8  Ad.  &  E.  846;  Johnson  v.  NicholU,  1 
C.  B.  251 ;  Ellis  v.  Levy,  1  Sco.  661 ;  Lang  v.  Nevill,  6  Jur.  217,  Q.  B,) 
The  word  agreement,  in  the  statute  is  satisfied  if  the  writing  state  the  sub- 
ject-matter of  the  contract,  the  consideration,  and  is  signed  by  the  party  to 
be  charged  (Laythoarp  v.  Bryant,  2  Bing.  N.  C.  744).  A^a  consideration 
was  necessary  by  the  common  law,  the  statute  has  made  no  alteration,  ex* 
cept  requiring  it  to  be  in  writing,  for  the  word  "  special  promise"  itself  im- 
plies a  consideration ;  ^*  but  it  is  not  necessary  that  there  should  be  a  consi- 
deration directly  between  the  persons  giving  and  receiving  the  guaranty;  it 
is  enough,  if  the  person  for  whom  the  guarantor  becomes  surety  has  benefit, 
or  the  person  to  whom  the  guaranty  is  given  suffer  inconvenience,  as  an  in- 
ducement to  the  surety  to  become  guaranty  for  the  principal  debtor"  (per 
Best,  C.  J.,  Merely  v.  Boothby,  3  Bing.  113). 

As  to  what  is  a  sufficient  consideration  to  support  a  promise  for  the  debt, 
default,  or  miscarriage,  '^  perhaps  the  best  rule  is,  that  any  damage,  or  any 
suspension  or  forbearance  of  his  right,  or  any  possibility  of  a  loss  occasioned 
to  the  pit.  by  the  promise  of  another,  is  a  sufficient  considerpition  for  such 
promise,  and  will  make  it  binding,  although  no  actual  benefit  accrues  to  the 
party  undertaking"  (1  Saund.  211  c,  2 ;  3  Burr.  1673 ;  3  T.  R.  24 ;  2  H. 
Bl.  812).  If  it  appear  that  the  promise  of  the  deA.  was  intended  to  operate 
as  an  inducement  to  the  pit.  to  deliver  goods  to  a  third  party,  the  delivery  of 
them  to  such  person,  at  the  deft.'8  request,  would  be  a  good  consideration 
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for  the  deA.'s  gunrantee  (see  Newbury  v.  Armstrong,  6  Bing.  201 ;  Russell 
▼.  Mosely,  2  B.  &  B.  211 ;  Morris  v.  Stacy,  Holt,  N.  P.  153 ;  Ryde  v.  Cur- 
tis, 6  D.  &  R.  62 ;  Gnrdom,  et  parUj  15  Ves.  287 ;  Combe  v.  Woolfe,  8 
Bing.  157). 

I^cLSt  Consideration^]  A  past  consideration,  or  a  promise  to  pay  a  debt  al- 
ready incurred  by  another  person,  is  not  binding  without  a  consideration  at  the 
time  the  promise  is  made,  as  forbearance,  &c.,  an  extension  of  credit,  &c.  (1 
Rol.  Abr.  27,  pi.  49  ;  see  ante,  **  Asbvmfsit,"  <^  Coksidbsation'').    But  this 
seems  scarcely  reconcilable  with  the  cases  of  Boehm  v.  Campbell,  3  Moo.  16 ; 
Pau  V.  Marsh,  1  Bing.  216,  **  in  both  which  cases  a  by -gone  consideration  was 
expressed  on  the  guarantees'^  (per  Best,  C.  J.,  in  Morley  v.Boothby,  8  Bing. 
114).  A  contract  to  be  answerable  (or  a  third  person  for  goods  furnished,  or 
goods  to  be  furnished,  which  is  bad  in  part  for  want  of  consideration,  and  good 
as  to  the  other  part  where  the  consideration,  is  expressed,  if  declared  upon  so 
as  to  let  in  proof  to  support  an  action  on  the  sound  part  is  not  vitiated  intaio 
by  the  bad  part,  but  will  sustain  a  count  framed  on  the  valid  part  of  the 
undertaking,  to  which  the  objection  did  not  apply  (Wood  v.  Benson,  2  Cr. 
^  J.  05).    Thus,  where  the  guarantee  was,  *1  engage  to  pay  (ph.) 
for  all  the  gas  which  may  be  consumed  in  the  minor  theatre,  &c.,  [*140] 
during  the  time  it  is  occupied  by  A.  B.,  and  I  also  engage  to  pay  for 
all  arrears  which  way  be  now  due,  it  was  held,  that  th.3  arrangement  was 
void  as  to  the  arrears,  but  that  the  amount  of  gas  subsequently  supplied 
might  be  recovered  under  a  count  for  goods  sold  (lb.).  So,  *'  I  hereby  under- 
take to  secure  you  the  payment  of  any  sums  of  money  you  have  advanced, 
or  may  hereafter  advance,  to  Messrs.  H.  D.  &  Co.,  on  their  account  wilh 
you,'^  was  held  not  to  show  sufficiently  the  consideration  for  securing  past 
advances  (Raikes  v.  Todd,  Ad  &  £.  845).     So,  **  As  you  have  a  claim  on 
my  brother  for  5/.  17«.  Ocf.  for  boots  and  shoes,  I  hereby  undertake  fo  pay 
the  amount  within  six  months  from  this  dato"  (James  v.  Williamsj  5  B.  & 
Ad.  1109 ;  2  Dowl.  P.  C.  481).    The  declaration  stated  that  the  defl.  pro- 
miscd  to  see  paid  certain  acceptances  of  L.,  in  consideration  that  pit.  at  his 
request  would  give  up  to  him  a  certain  guarantee  of  10,000/.  on  behalf  of  L. 
then  held  by  pit.,  and  averred  that  pit.  gave  up  the  guarrantee,  but  defl.  did 
not  perform  his  promise.    Plea,  the  Statute  of  Frauds,  setting  out  the  guar- 
antee, which  was  in  these  words  :  '^  Messrs.  H.  (pits.)  in  consideration  of  your 
being  in  advance  to  L.  in  the  sum  of  10,000/.  for  the  purchase  of  cotton,  I 
do  hereby  give  you  my  guarantee  for  that  amount  on  their  behalf,  J.  B.^ 
Held  on  demurrer,  that  the  words  of  the  guarantee  did  not  nefcessarily  imply 
a  past  advance,  and  that  if  they  left  it  even  doubtful  whether  a  future  advance 
was  not  guaranteed,  a  promise  made  in  consideration  of  giving  it  up  was 
valid  (10  Ad.  &  E.  309).    Held  further,  that  at  all  events  it  appeared  upon 
the  pleadings  that  the  pits,  had  delivered  something  to  the  deA.  on  the  faith 
of  his  promise,  which  he  at  the  time  considered  valuable ;  and  no  fraud  being 
imputed,  he  could  not  afterwards  excuse  a  breach  of  the  promise  by  alleg- 
ing that  the  thing  given  up  was  not  of  the  value  he  had  supposed.  Held,  by 
the  court  of  error,  that  the  guarantee  did  not  necessarily  imply  past  ad- 
vances, and  that  the  pits,  on  a  trial,  might  have  o^red  evidence  to  show 
that  future  advances  had  been  contemplated  (lb.).    Held  also,  Maule,  B., 
dubiiantej  that  the  paper  on  which  the  guarantee  was  written  appeared  by 
the  declaration  and  plea  to  have  been  given  up  by  the  pit.  to  deft.,  which 
alone  was  consideration  for  a  promise  (lb.). 

However,  if  deft,  verbally  request  pit.  to  credit  a  person  (or  goods,  and  he 
does  it,  such  previous  request  is  a  sufficient  consideration  to  support  a  written 
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agreement,  afterwards  signed  by  deft.  (Lyon  y.  Lamb,  Fell,  M.  Guar. 
260). 

The  following  guarantees  have  been  held  as  sufficiently  describing  the 
consideration  therein : — "I  guarantee  the  payment  for  any  goods  which  T- 
S.  delivers  to  J.  R. ,"  (Stapp  v.  Lill,  9  East,  348 ;  1  Camp.  242 ;  S.  P.  War- 
rington V.  Turber,  6  East,  89.  So,  "  I  hereby  guarantee  the  present  account 
of  Miss  H.  M.,  due  to  R.  T.  S.  and  Co.  (ihe  pits.)  of  112/.  As.  4c?.,  and  what 
she  may  contract  from  this  date  to  the  30th  Sept.  next''  (Russell  v.  Moseley, 
6  Moo.  521 ;  3  B.  &  B.  211).  "  Messrs.  B.  and  Co.,  gents. : — Our  mutual 
friends,  Messrs.  S.  and  Co.,  having  accepted  the  under-written  bill,  drawn 
on  them  by  your  firm,  1  hereby  give  my  guarantee  for  the  due  payment  of 
the  same,  should  it  be  dishonoured  by  the  acceptors"  (Boehm  v.  Campbell,  3 
Moo.  15).  "I  hereby  hand  your  drafts,  drawn  by  Mr.  W.,  and  accepted 
by  Mr.  B.,  and  indorsed  by  R.  B. ;  and,  should  the  bills  not  be  honoured 
when  due,  I  promise  to  see  that  ihey  do  so"  (Morris  v.  Sfacey,  Holt,  N.  P. 
153).  "  Mr.  P.: — Sirj  M.  L.  having  chartered  your  ship,  Roberts,  to  bring  a 
cargo  from  New  Brunswick,  and  the  same  being  landed  to  the  charterer,  and 
he  having  paid  you  one-half  the  freight,  and  given  *you  his  ac- 
[*  141  ]  ceptance  for  the  remaining  half  at  four  months'  date,  I-engage  to 
be  accountable  to  you  for  the  amount  of  said  acceptance,  should  it 
not  be  paid  when  due"  (Pace  v.  Marsh,  1  Bing.  216). 

I  undertake  to  pay  G.  R.  the  sum  of  6/.  45.  for  a  suit  of  clothes  ordered 
by  D.  P.  (Jarvis  v.  Wilkins,  7  M.  &  W,  410).  "  You  will  be  so  good  as  to 
withdraw  the  promissory  note,  and  I  will  see  you  at  Christmas,  when  you 
shall  receive  from  me  the  amount  of  it,  together  with  the  memorandum  of 
my  son,  making  in  the  whole  45/.  A  promissory  note  for  35/.,  made  by  the 
deft.'s  son,  and  payable  to  the  ph.,  was  proved  at  the  trial,  but  not  the 
memorandum.  The  guarantee  was  proved,  and  the  subsequent  admission 
by  the  deft,  that  he  had  to  pay  the  pit.  45/.  due  from  his  son.  Held,  that 
the  consideration,  viz.  the  withdrawing  of  the  promissory  note  was  sufticient 
to  satisfy  the  Statute  of  Frauds,  though  the  amount  and  maker's  name  were 
not  specified,  there  being  no  evidence  of  any  other  note  to  which  the  agree- 
ment could  apply  (Shortrede  v.  Cheek,  1  Ad.  &  E.  57).  "  I  hereby  guar- 
antee to  you  the  sum  of  250/.,  in  case  Mr.  P.  should  make  def-iult  in  the 
capacity  of  agent  or  traveller  to  you"  Kennaway  v.  Treleavan,  5  M.  &  W. 
498.  *^  Entertaining  the  highest  opinion  of  P.  C.'s  integrity  of  character, 
as  well  as  propriety  of  conduct,  we  therefore  hold  ourselves  responsible!  to 
you  in  the  sum  of  500/.  sterling  for  his  discharging  faithfully  and  honestly 
any  duty  assigned  or  trust  reposed  in  him ;  and  we  are  ready  to  execute 
bonds  to  that  eftect,  and  for  that  or  any  larger  amount  that  may  be  neces- 
sary, when  you  require  it,"  has  been  held  to  express  a  sufticient  considera- 
tion, by  necessary  iufcrence,  viz.  the  employment  of  P.  C.  (Lysaght  v. 
Walker,  5  Bli.  N.  S.  9).  So,  I  agree  to  be  security  to  you  for  J.  C.,  late  in 
the  employment  of  Mr.  P.,  for  whatever  (while  in  your  employ)  you  may 
trust  him  with,  and  in  case  of  default  to  make  the  same  good  (Newbury  v. 
Armstrong,  «  Bing.  201).  Pit.  having  pressed  W.  for  payment  of  a  debt, 
the  deft.,  VV.'s  attorney,  sent  the  pit.  a  bill  accepted  by  W.  at  two  months, 
eucloscd  in  a  letter,  in  which  the  deft,  said,  "  W.  being  disappointed  in  re- 
c:jiving  remittances,  and  you  expressing  yourself  inconvenienced  lor  money, 
I  send  you  his  acceptance  at  two  months,"  pit  refused  to  take  the  bill  unless 
the  deft,  put  his  name  to  it;  deft,  wrote  on  the  back  of  the  letter,  "  I  will  see 
the  bill  paid  for  W. :"  held,  that  deft,  was  responsible,  and  that  the  considera- 
tion  for  the  guarantee  sufficiently  appeared  (Emmott  v.  Kearns,  5  Bing.  N. « 
C.  559).    So,  1  undertake,  on  behuli  of  Mr.  Peate  (in  consideration  of  Mr* 
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D.  having  undertaken  this  day  to  procure  Mr.  Ward's  cheque  note  or  in 
favour  of  Mr.  Peate  for  150/.  on  account  of  a  debt  due  from  Mr.  Chambers 
to  Mr.  Peate),  that  Mr.  C.  shall  have  Credit  for  that  sum  on  account  with 
Mr.  P.,  and  that  W.  shall  stand  in  the  place  of  P.  to  that  amount:- and  I  fur- 
ther undertake  that  P.  shall  not  personally  dispute  W.'s  right  to  deduct  that 
sum  from  the  accounts  owing  by  the  colliers  of  the  B.  C.  Colliery  Company 
to  C'    Peate  v.  Dicken,  1  C.  M.  &  R.  4*22.     *<  I  hereby  agree  to  become 
security  for  R.  G.,  now  your  traveller,  in  the  sum  of  500/.,  for  all  money  he 
may  receive  on  your  account,"  is  sufficient  to  sustain  a  declaration  averring 
the  consideration  to  be  that  the  pits,  would  keep  and  continue  the  traveller 
in  their  service  (Ryde  v.  Curtis,  8  D.  &  R.  62).     "  I  hereby  guarantee  you 
the  payment  of  the  proceeds  of  the  goods  you  have  consigned  to  my  brother, 
and  also  any  future  shipments  you  make,  in  consideration  of  25.  6(1,  paid 
me :  held,  a  sufficient  memorandum,  although  it  did  not  expressly  disclose  by 
whom  the  2s,  6d.  was  paid  (Dutchman  v.  Tooth,  5  Bing.  N.  C.  577).     The 
intendment  will  be  that  it  was  by  the  party  to  whom  the  note  was  given  (lb.). 
Where  the  deil.  undertook  to  guarantee  the  pits,  (assignees  of  a 
bankrupt)  the  ^payment  of  100/.  due  to  the  estate  of  the  bankrupt  [  *142  ] 
from  J.  S.  for  articles  delivered  to  the  latter  for  the  use  of  his  trade, 
so  that  the  guarantee  should  not  be  put  in  force  against  the  deft  for  two 
whole  years  from  the  date  thereof,  and  the  defendant,  previously  to  the  gua- 
rantee, wrote  to  the  plaintifis,  proposing  the  terms  on  which  it  was  to  be 
given,  and  aHerwards  recognised  it :  held,  that  the  correspondence  and  gua- 
rantee were  to  be  taken  together,  and  constituted  a  sufficient  consideration 
for  the  promise,  although  it  was  objected  that  no  consideration  was  expressed 
on  the  face  of  the  guarantee  itself  (Coe  v.  Duffield,  7  Moo.  252).     Where 
A.  wrote  to  B.  to  deliver  two  pipes  of  spirits  to  C,  and  it  was  objected  that 
it  did  not  amount  to  a  guarantee,  but  was  a  mere  order  for  the  delivery  of 
goods,  without  any  promise  to  pay  for  them :  held,  that  the  effect  of  the 
order  was  either  to  make  A.  the  principal  debtor  for  or  in  the  place  of  C, 
or  to  make  him  answerable  for  the  debt,  if  C.  should  make  default  (Lang- 
dale  V.  Parry,  2  D.  &•  R.  337).     A.,  by  letter,  entered  into  an  agreement 
with  B.,  who  acknowledged  its  terms,  by  writing  a  memorandum  at  the  foot 
of  the  letter  and  signing  it,  and  afterwards  C.  bocame  grantor  for  B.  to  A., 
by  an  indorsement  on  the  back  of  the  copy  of  the  same  letter,  referring  to 
the  terms  of  the  agreement  therein  contained :  held,  that  the  reference  by 
the  indorsement  to  the  terms  of  the  agreement,  as  forming  part  of  one 
transaction,  was  a  sufficient  memorandum  of  the  consideration  within  the 
statute  (Stead  v.  Liddard,  1  Bing.  195). 

The  following  guarantees  were  held  insufficient,  for  not  stating  a  conside- 
ration:— ^"  Mr.  Wakefield  will  engage  to  pay  the  bill  drawn  by  P.,  in  favour 
of  S.  S."  (4  B.  &  A.  595).  ^*  Inclosed  I  forward  you  the  bills  drawn  per 
J.  T.  A.,  upon  and  accepted  by  L.  D.,  which,  I  doubt  not,  will  meet  due 
honour ;  but,  in  default  thereof,  I  will  see  the  same  paid"  (Bawes  v.  Arm- 
strong, 1  Bing.  N.  C.  761 ;  1  Sco.  661).  "Mr.  R;  H.  C,  of  Barbadoes, 
about  to  proceed  thither  in  the  'Mary,'  having  incurred  an  account  with  you, 
amounting  to  49/.  55.,  with  the  understanding  that  he  is  to  transmit  the 
amotjDt  to  you,  in  thi-ee  months  afler  his  arrival,  at  B.,  we  guarantee  the 
performance  of  the  said  engagement,  and  in  failure  thereof  we  will  be  re- 
sponsible to  you.''  "To  amount  of  100/.  consider  me  as  security  on  J.  C.'s 
account"  (Jenkins  v.  Reynolds,  3  B.  &  B.  14).  In  Sept.  1830,  the  defl. 
had  entered  into  a  bond  in  the  penalty  of  1000/.  to  T.  M.,  the  condition  of 
which  recited  that  C.  C.  had  entered  into  an  agreement  with  T.  M.,  whereby 
C.  C.  became  tenant  of  T.  M.  of  certain  premises,  on  the  conditions  therein 
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mentioned;  and  that  C.  C.  had  contracted  and  agreed  to  take  from  the  said 
T.  M.  all  the  teas  and  coffees  that  he  could  vend  or  sell  by  retail  or  other- 
wise,  on  the  premises,  and  also  that  C.  C.  with  his  brother,  the  de(\.,  should 
enter  into  the  above  bond  for  the  performance  of  the  said  conditions,  and 
for  the  payment  of  any  balance  owing  for  any  teas,  &c.,  sold  by  T.  M.  to 
C.  C,  or  on  any  other  account  whatsoever.  In  December,  1833,  the  follow- 
ing letter  was  written  by  defl.  to  the  pit.,  who  had  succeeded  T.  M.  in  his 
business : — ^^  When  I  had  the  pleasure  of  seeing  you  in  London,  I  then  told 
you  I  had  not  the  least  hesitation  in  becoming  surety  to  you  in  the  amount 
required  for  my  brother  Charles;  but,  for  a  protection  to  myself  and  him,  I 
thought  it  highly  necessary  L  should  distinctly  understand  in  what  state  bis 
affairs  were,  in  order  that  he  may  not  by  any  inadvertence  involve  me, 
which,  I  am  convinced,  he  would  grieve  at  as  much  as  myself.  I  still  hold 
this  mind,  and  before  I  sign  any  bond  or  instrument  I  must  clearly  see  my 
way.  In  the  mean  time,  in  order  to  convince  you  that  it  is  furthest  from 
my  thoughts,  in  any  way,  to  retard  his  business  or  prospects,  I  will  hold 

myself  responsible  to  you  to  the  ^amount  of  200^.,  in  the  event  of 
[  *143  ]  his  inability  to  meet  it,  with  the  full  understanding  that  you  are  to 

consider  this  responsibility  in  the  full  and  liberal  light  of  the  secu- 
rity I  before  entered  into  with  Mr.  M.,  your  predecessor;  and  that  when  a 
full  statement  of  his  affairs  is  laid  before  you,  and  such  proving  satisfactory, 
I  then  enter  into  the  security  you  require,  that  the  said  sum  of  200/.  be  void 
and  of  no  eflect,  and  not  to  be  in  force  or  added  to  the  aforesaid  security.** 
Held,  that  this  letter  did  not  show  a  consideration  in  writing  as  required  by 
the  statute  in  express  terms,  or  by  necessary  inference,  and,  therefore,  that 
it  was  void  as  a  guarantee  (Bentham  v.  Cooper,  5  M.  6c  W.  621).  And 
for  the  like  reason,  the  following  has  been  held  insufficient : — ^**  I  hereby 
agree  to  see  you  paid  within  three  months  from  date  hereof,  the  amount  of 
5?.  due  to  you  on  account  of  G.  M.  jun."  (Clancy  v.  Pigott,  2  Ad.  &  E. 
473^.  A  guarantee  for  payment  of  the  debt  and  costs,  in  an  action  pending 
against  a  third  party,  unless  paid  by  a  certain  day,  was  in  writing,  but  did 
not  stipulate  for  forbearance  of  the  action ;  the  declaration  for  the  guarantee 
alleged  a  stay  of  proceedings  in  the  first  action,  as  the  consideration  for  the 
promise :  held,  that  no  such  consideration  appeared  on  the  written  instru- 
ment, or  could  necessarily  be  implied  from  it  (Cole  v.  Dyer,  1  Cr.  &  J.  461). 
A.  by  letter  acknowledges  to  have  received  from  B.  321/.  6<.  By  a  contem- 
poraneous account  taken  between  these  parties,  it  appeared  that  146/.  Zs. 
6d,y  part  of  the  321/.  5<.,  was  a  sum  due  from  C.  to  £>.,  which  A.  allowed 
to  be  transferred  from  the  debit  of  his  account  with  B.;  A.  is  sued  by  B. 
inter  aUa^  for  money  lent,  and  upon  an  account  stated :  held,  that  A.  was 
not  liable  for  the  146/.  odd,  the  arrangement  amounting  to  a  promise,  with- 
out consideration,  to  pay  the  debt  of  another  (French  v.  French,  3  Sco.  N. 
R.  121 ;  Man.  dc  6.  644). 

In  Morley  v.  Boothby  (3  Bing.  107)  the  following  guarantee  was  held 
insufficient: — ''Messrs.  Morley  and  Co. — We  hereby  promise  that  your 
draA  on  W.  Clarke  and  Co.,  due  at  Messrs.  M.,  at  six  months,  on  the  27th 
of  Nov.  next,  shall  be  then  paid,  out  of  money  to  be  received  from  St. 
Philip^s  church  ;  say  amount,  174/.,  say  27th  of  Nov. :  W.  W.  Clarke,  W. 
Boothby"  (and  dated) ;  **  because,*^  as  said  by  Best,  C.  J.,  "  in  the  instru- 
ment there  is  neither  past  nor  future  consideration.  It  does  not  appear  that 
the  credits  which  had  previously  been  given  to  the  original  debtors,  were 
excused  in  consequence  of  those  guarantees.  When  the  bills  which  had 
been  given  were  at  maturity,  the  debtors  could  be  sued  as  well  aOer  as 
before  the  giving  the  guarantee.    The  debtors  had  no  benefit,  nor  did  the 
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creditors  put  themselves  to  any  inconvenience.  Though  the  paper  speaks 
of  money  for  St.  Philip's  church,  it  does  not  appear  that  the  persons  sub- 
scribing such  paper  had  anything  to  do  with  the  money.'*  So,  a  memoran- 
dum written  by  the  plt.'s  clerk,  in  the  presence  of  the  deft.,  that  "  the  latter 
had  called  to  say  that  he  would  be  responsible  for  goods  delivered  to  Mr. 
H.,**  is  not  a  sufficient  undertaking  (Dixon  v.  Broomfield,  2  Chit.  Rep.  205)  ; 
nor  is  a  written  memorandum,  '*  Mr.  W.  will  engage  to  pay  the  bill  drawn 
by  Pitman  in  favour  of  S.  S."     (Saunders  v.  Wakefield,  4  B.  &  Ad.  695). 

Though  parol  evidence  cannot  be  received,  '*  to  extend  the  terms  of  the 
agreement  in  writing,"  yet  it  is  admissible  to  explain  particular  parts  (15 
East,  274  ,*  postj  ^*  Pahol  Evidence  ;"  see  Goldshede  v.  Swan,  1  Exch. 
154;  Butcher  v.  Stewart,  11  M.  &  W.  857;  Haish  v.  Brooks,  10  Ad.  & 
£.  309).  Thus,  parol  evidence  may  be  given  of  me  delivery  of  goods  to  a 
third  person,  under  a  written  guarantee  to  the  vendor ;  viz. ;  '*  I  guarantee 
the  payment  of  any  goods  which  J.  S.  delivers  to  J.  N. ;"  and  Ld. 
Ellenborough  said  "that  the  stipulated  ^delivery  of  the  goods  to  J.  [  *144  ] 
N.  was  a  consideration  appearing  on  the  face  of  the  writing,  and, 
when  the  delivery  took  place,  attached"  (Stapp  v.  Lill,  9  East,  348).  So, 
parol  evPdence  may  be  given  of  the  amount  of  the  sum  due,  and  the  quantity 
of  goods  delivered,  or  that  the  guarantee  was  addressed  to  witness  as  plt.'8 
attorney.  Thus,  the  following  letter : — ^^  Mr.  G.,  Sir,  the  bearer,  D.  A., 
has  a  sum  of  money  to  receive  from  a  client  of  mine  some  day  next  week, 
and  I  trust  you  will  give  him  indulgence  till  that  day,  when  I  undertake  to 
see  you  paid."  Signed  by  deft.  Parol  evidence  was  admitted  to  prove  that 
pit.  (whose  name  was  not  mentioned  in  the  letter)  was  about  to  sue  Wil- 
liams for  80/.,  and  that  Mr.  G.,  to  whom  the  letter  was  addressed,  was  plt.'s 
attorney  (Bateman  v.  Phillips,  15  East,  272 ;  9  East,  848 ;  1  Camp.  242). 
So,  where  the  guarantee  was  expressed  to  be  in  consideration  that  the  pit. 
would  withdraw  the  promissory  note,  parol  evidence  was  admitted  to  show 
what  promissory  note  was  meant  (Shortrede  v.  Cheek,  1  Ad.  &  E.  59). 

The  actual  signature  of  the  deft,  is  not  essential ;  for  it  has  been  decided 
(1  Esp.  Ca.  190),  that  if  a  man  draw  up  an  agreement  in  his  own  handwrit- 
ing :  viz.,  *'  1  agree,"  &c.  and  leave  a  place  for  a  signature  at  the  bottom, 
but  never  sign  it,  it  may  be  considered  a  note  within  the  statute  (see  ante^ 
p.  108).  But  it  must  appear,  from  the  instrument,  that  the  agreement  was 
complete.  So,  the  written  instructions  for  a  deed,  unless  signed,  will  not  be 
received  in  evidence  (I  P.  Wilms.  771,  n. ;  2  B.  &  C.  569).  So,  a  mar- 
riage treaty,  though  all  in  the  father's  hand,  but  not  signed,  nor  reduced  into 
proper  legal  form,  has  been  held  to  be  only  a  sketch  of  an  agreement  (3 
Atk.  504).  Nor  is  it  essential  on  what  part  of  the  agreement  the  signature 
appear  (3  Mer.  62;  1  Esp.  Ca.  189);  nor  even  if  it  be  on  the  agreement 
itself;  it  may  be  indorsed  on  a  draft,  &c.  (5  Esp.  191 ;  12  Yes.  466),  or 
written  in  a  memorandum  referring  to  arletter,  &c.  (1  P.  Wms.  770).  And 
signing  the  party's  initials  has  been  held  sufficient  (I  Camp.  513).  And, 
where  the  agreement  is  written  by  the  deft.,  but  the  name  printed,  it  will  be 
evidence  of  a  note,  &c.,  signed,  &c.  (2  M.  &  S.  286 ;  5  B.  <k  P.  239). 
The  instrument  need  only  be  signed  by  the  party  against  whom  it  is  sought 
to  be  enforced  (Laythoarp  v.  Bryant,  2  Bing.  N.  C.  744). 

The  agent,  if  any,  who  signed  the^  agreement,  to  render  it  binding  on  def^., 
need  not  be  appointed  by  writing,  and  his  authority  may  be  proved  by  parol 
(Clinan  v.  Cooke,  1  Esp.  106 ;  9  Ves.  234,  250 ;  7  T.  R.  207 ;  1  Sch.  & 
Lef.  22).  But  one  of  the  contracting  parties  cannot  sign  as  agent  for 
another ;  it  must  be  a  third  person  (2  Camp.  203).  The  clerk  of  an  agent 
has  not,  in  general  an  authority  to  sign  (2  Chit.  Rep.  206),  unless  his  prin- 
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cipal  expressly  assent  (9  Ves.  234).  The  agent's  authority  may  be  eoun- 
termanded  before  he  acts  (2  Camp.  3H9).  An  auctioneer  is  considered  as 
acting  as  agent  for  the  parties  under  this  statute  {see  posty  "  Vendor  and 
Purchasbr").  The  first  and  second  sections  of  this  statute,  relating  to 
realty,  require  the  agent  to  be  appointed  by  writing.  A  partnership  is 
bound  by  the  signature  of  one  party  (Gardom,  ex  parte,  16  Yes.  jun.  286)« 
It  matters  not  to  whom  the  memorandum  containing  the  agreement  is 
addressed.  It  may  be  contained  in  a  letter  to  a  third  pavty  (per  Ld.  Hard- 
wicke;  3  Atk.  508;  2  Chit.  Rep.  147;  1  Vern.  110;  Batemon  v.  Phillips, 
15  East,  272;  Longfellow  v.  Williams,  Peak.  Ad.  Ca.  225);  for  the  mem- 
orandum is  necessary  only  to  evidence  the  contract,  not  to  constitute  it ;  the 
contract  is  made  before  any  signature  of  it  by  the  parties  (per  Tindall,  C.  J«, 
in  Laythroap  v.  Bryant,  2  Ring.  N.  C.  744). 

Where  evidence  was  given  that  the  son  of  the  deA.  had,  in  three 

[  *145  ]  *or  four  instances,  signed  bills  of  exchange  for  his  father:  held 

sufficient,  in  an  action  on  a  guarantee  to  warrant  the  production 

and  reading  an  instrument  which  purported  to  be  a  guarantee  by  the  father 

in  the  handwriting  of  the  son  (Watkins  v.  Vince,  2  Stark.  368). 

Stamp.'l  A  written  guarantee  to  the  amount  of  20/.,  requires  an  agree- 
ment-stamp, like  other  agreements  (see  past^  "  Stamp).'*  A  guarantee  for 
the  payment  of  goods  to  a  certain  amount,  which  a  third  person  was  about  - 
to  purchase,  is  exempt  from  the  stamp-duty  under  the  exemption  relating  to 
agreements  for  the  sale  of  goods  (Warrington  v.  Turbor,  8  East,  242 ;  Wat- 
kins  v.  Vince,  2  Stark.  368).  And  see  a  case  of  guarantee  exempted  from 
stamp-duty  under  the  exemption  relating  to  letters  between  merchants,  5  T. 
E.  176 ;  post,  **  Stamp)".  I'he  consideration  laid,  was  the  given  up  of  a  certain 
guarantee;  plea,  denying  that  pit.  gave  it  up:  held,  that  it  might  be  given  in 
evidence,  though  unstamped  (Haigh  v.  Brooks,  10  Ad.  &>  £.  309). 

Frocfof  Plainiijps  Pefformance  of  Contract^  Defendants  Non^Perfor- 
mance,  and  other  AverfnentsJ]  As  the  claim  against  a  surety  is  sirictissimi 
juriSf  it  is  incumbent  on  the  pit  to  show,  that  the  terms  of  the  guarantee, 
when  any  condition  is  annexed  to  them,  have  been  strictly  complied  with, 
and,  as  stated  in  the  declaration  (Bacon  v.  Chesney,  1  Stark.  192).  On  a 
guarantee  to  pay  for  goods  sold  and  delivered  to  a  third  person,  what  such 
person  has  said  respecting  the  goods  sold  to  him,  is  not  evidence  to  charge 
the  person  giving  the  guarantee,  the  delivery  of  them  must  be  proved  (Evans 
v.  Beattie,  6  Esp.  26 ;  Bacon  v.  Chesney,  supra). 

If  the  guarantee  was  to  pay  t-he  debt  of  a  third  person,  on  request,  such 
request  must  be  proved  (1  Cro.  Jac.  500 ;  Ow.  109,  1  Saund.  32,  n.  2  ;  2 
B.  &  C.  685  ;  6  M.  &  S.  121),  or  else  pit.  must  show  something  to  dispense 
with  it  (10  East,  359,  361).  Where  the  instrument  of  guarantee  does  not 
purport  to  be  absolute  and  conclusive,  it  is  incumbent  on  the  pit.  to  show 
that  he  gave  notice  to  the  defl.  that  he  accepted  it  as  such  (antey  p.  9 ; 
M*lver  v.  Richardson,  1  M.  &  S.  557 ;  Symmons  v.  Want,  2  Stark.  371 ; 
Mosley  v.  Tinkler,  1  C.  M.  &  R.  692). 

A  declaration  stated,  that  in  consideration  that  R.  J.  in  his  lifetime  (plt.*8 
intestate)  would  execute  a  bond  to  W.  J.  in  the  penal  sum  of  600/.,  the  defl. 
undertoook  that  he  would  save  harmless  and  indemnify  R.  J.  his  executors 
or  administrators,  from  any  loss  or  damage,  by  reason  of  his  executing  the 
bond,  and  averred  the  execution  of  the  bond  by  R.  J.,  his  death,  and  grant 
of  administration  to  pit.;  and  that  the  plt.,*as  administratrix,  became  liable 
to  pay  and  satisfy  the  bond  to  W,  J.,  of  which  deft,  had  notice,  but  that  the 
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ded.  did  not  indemnify,  &c. ;  by  means  whereof,  the  pit.,  as  administratrix, 
was  called  upon,  and  forced,  and  obliged,  and  did  pay  to  W.  J.,  the  sum  of 
310/.,  secured  by  the  bond,  and  a  further  sum  for  costs,  6ic.  Plea,  that  pit., 
as  administratix,  was  not  called  upon,  or  forced,  or  obliged  to  pay,  nor  did 
she  pay  to  W.  J.,  the  moneys  in  the  declaration  mentioned,  nor  was  she 
damnified  as  therein  mentioned,  in^manner,  &c.  The  bond,  when  produced, 
was  subjected  to  a  condition  for  repayment,  ^<  at  or  before  the  expiration  of 
six  months'  notice  to  be  given  to  pay  the  same."  It  appeared,  however, 
that  the  defl.  had  notice  of  the  action  being  commenced  against  the  pit.  on 
the  bond  (which,  was  stayed  by  a  judge's  order  on  payment  of  debt  and 
costs)  and  did  not  come  in  to  defend  it.  Held,  that  this  was  sufficient  to 
entitle  the  plL  to  recover  on  the  above  issue  (Jones  v.  Williams,  7  M.  &  W. 
493).  If,  in  an  action  on  a  guarantee  for  payment  for  goods  to  be 
•supplied  to  A.,  the  pit.  aver,  that  goods  were  supplied  to  A.,  [  *146  ] 
and  the  defl.  plead  non  assumpsit,  this  admits  the  supply  of  the 
goods  to  A.,  and  no  proof  is  required  in  support  of  the  averment,  and  the  pit. 
need  not  give  any  evidence  that  the  goods  were  supplied,  except  with  the 
view  of  showing  the  amount  of  damages  (Taylor  v.  Hillary,  7  C.  &  P. 
30). 

A  guarantee  to  indemnify  and  save  harmless  is  broken  by  not  saving  the 
pit.  from  incurring  expense,  &c.,  and  is  not  sufficiently  performed  by  reim- 
bursing him  such  expense,  when  incurred  (8  East,  503).  Where  the  deft, 
undertook  to  guarantee  the  pit.  against  any  loss  in  case  the  defl.'s  son  became 
a  bankrupt ;  it  was  held,  that  in  order  to  prove  the  allegation  that  he  had 
become  bankrupt,  pit.  was  bound  to  prove  that  a  commission  had  been 
actually  sued  out  against  him  (Buikeley  v.  Lord,  2  Stark.  400).  Where 
the  undertaking  was  to  make  a  provision  for  the  repayment  of  a  sum  lent 
to  a  third  person  the  pit.  must  give  some  proof  that  no  provision  has  J)een 
made  by  the  defl-,  or  he  must  be  nonsuited,  but  slight  proof  seems  to  be 
sufficient  (Garrett  v.  Handley,  4  B.  &  C.  664). 

Where  the  guarantee  imports  that  eighteen  months'  credit  was  to  be  given 
to  the  vendee,  it  is  sufficient  to  show  that  twelve  months'  credit  was  given, 
provided  six  more  have  since  elapsed  (liacon  v.  Chesney,  1  Srark.  192). 

Evidence,  that  according  to  the  custom  of  trade,  the  pits,  delivered  coals 
to  M.  R.  daily,  and  that  at  the  end  of  every  month,  he  gave  a  bill  payable  in 
two  months :  held,  not  sufficient  to  charge  the  defl«  upon  a  guarantee  for  tl)e 
payment  of  coals  to  be  delivered  to  M.  R.,  at  a  credit  of  two  months  from 
the  delivery  (Hall  v.  Hadley,  5  Bing.  54). 

Upon  a  contract  to  guarantee  a  bill  for  a  given  sum,  the  guarantor  would 
not  be  liable  to  that  extent  on  a  bill  given  for  a  larger  sum  (Philips  v.  Astley, 
2  Taunt.  206).  But  a  limited  guarantee,  for  moneys  lent  to  the  amount  of 
200/.,  is  not  discharged  by  moneys  lent  above  that  sura  (Hall  v.  Grose,  8 
Cb.  C.  823).  A  guarantee  for  the  payment  of  goods  supplied  to  a  third 
person,  ^iven  on  the  7th,  will  cover  goods  contracted  for  on  the  6th,  but  not 
delivered  till  the  7th,  and  then  supplied  on  the  credit  of  the  guarantee  (Sim- 
mons V.  Kealino:,  2  Siark.  426  ;  and  see  2  Moo.  134).  A  guarantee  to  B. 
does  not  extend  to  a  new  firm  created  (3  Camp.  63  ;  2  B.  &  A.  39;  3  East, 
484;  4  Taunt.  373 ;  2  M.  &  S.  363 ;  Dry  v.  Davy,  10  Ad.  &  E.  30) ;  or  a 
new  credit  given  afler  the  guarantee  (3  Camp.  320).  A  surety  of^  bills, 
drawn  by  J.  C.  and  T.  C,  or  either  of  them  (who  were,  in  a  deed,  stated  to 
be  partners)  is  not  liable  for  bills  drawn  afler  the  death  of  T.  C,  (1  Bing 
452).  A  bond,  reciting  that  A.  had  taken  a  house  in  the  parish,  for  a 
certain  term,  and  conditioned  to  indemnify  the  parish  against  any  charges 
resulting  from  A.'s  becoming  an  inhabitant,  continues  during  his  inhabitancy, 
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whether  in  the  same  house  or  not,  though  heyond  the  term  (1  M.  &  S.  130) . 
Ancl  where,  from  the  terms  of  the  conditioD,  a  mere  continued  employment 
seemed  to  have  been  meditated,  and  no  specific  time  was  limited,  yet  it  ap- 
pearing that  the  office  for  which  the  security  was  given  was  an  annual 
office,  the  court  held  the  security  at  an  end  on  the  expiration  of  the  first 
year,  {'Z  N.  R.  175 ;  and  see  the  cases  in  2  B.  &  A.  431 ;  12  East,  400  ;  9 
Moo.  102  ;  2  Bing.  32),  as  to  the  continuance  of  a  bond  for  the  collector  of 
taxes,  rates,  &c.  % 

A  guarantee  in  these  words,  "  Whereas  W.u.  is  indebted  to  you  in  a  sum  of 
money,  and  may  have  occasion  to  make  further  purchases  of  you ;  as  an  in* 
ducement  to  you  to  sell  him  such  goods,  and  continue  your  dealing  with  him, 

I  hereby  agree  and  undertake  to  ^guarantee  you  in  the  sum  of  100/., 
[  *147  ]  payable  to  you  in  default  on  the  part  of  the  said  W.  C.  for  two  months" 

was  declared,  upon  stating  the  de(l.'s  promise,  to  be  to  guarantee 
the  pits,  in  the  sum  of  100/.,  payable  on  default  of  W.  C.  on  two  months, 
notice  thereof  to  theded :  held,  a  variance  (Allon  v.  Kenning,  9  Bing.  618.) 
The  consideration  of  the  instrument  was  stated  to  be,  that  the  pit.  would  give 
credit  to  a  third  person  ''  in  manner  then  and  there  agreed  upon  between  them 
by  the  correspondence  produced  in  evidence,  the  terms  on  which  the  credit  was 
stated  to  be  given  were  to  be  agreed  upon :  held,  that  the  substance  of  the 
consideration  was  properly  set  out  in  the  declaration,  and  there  was  no  va- 
riance (Irving  v.  M^Kenzie,  1  B.  6c  B.  523).     The  declaration  stated,  that 
the  defls.  undertook  to  indemnify  A.  for  holding  goods  in  his  warehouse  on 
their  behalf,  and  delivering  the  same  up  to  them  when  requested  so  to  do ; 
on  the  production  of  the  instrument,  it  appeared  that  the  defls.  only  guaran- 
teed him  for  holding  the  goods  in  the  warehouse  on  their  behalf:  held,  no 
variance,  as  it  must  be  implied,  that  he  was  to  deliver  them  up  to  the  deAs. 
(Sampson  V.  Burton,  2  B.  &  B.  89).     The  declaration  described  the  terms 
of  the  guarantee  to  be  <^  credit"  generally,  and  in  the  guarantee  the  ex- 
pression was  *'  usual  credit :"  held,  no  variance  (Atkinson  v.  Carter,  2  Chit. 
Rep.  403.)     The  declaration  stated,  that  <*  in  consideration  that  A.,  at  the 
request  of  B.,  advanced  24/.  to  C,  and  that  A.  would  advance  to  C.  the 
further  sum  of  2/.  per  week,  for  so  long  a  period  as  C.  should  require,  and 
also  such  other  sums  of  money  as  C.  should  from  time  to  time  require ;  B. 
promised  to  repay  him  as  well  the  24/.  as  the  21.  per  week,  and  such  other  sums 
as  A.  should  lend  and  advance  to  C.  as  aforesaid,"  is  not  supported  by  a  letter 
in  which  B.  writes  to  A.,  *'  1  beg  that  you  will  continue  to  advance  the  sum  of  2/. 
per  week  to  C,  and  I  hereby  engage  to  pay  you  all  moneys  you  may  advance  to 
him,  in  addition  to  the  24/.  you  have  already  let  him  have  at  my  request 
(S^ith  V.  Brandram,  2  Sco.  N.  R.  639 ;  2  Man.  &  G.  244).    But  the  vari- 
ance  may  be  amended  by  the  judge  at  the  trial  under  9  Geo.  IV.  c.  15,  if 
not  under  8  &  4  Will.  IV.  c.  42 ;  ib.  23. 

A  guarantee  for  a  debt  due  is  a  continuing  one,  unless  it  be  otherwise 'ex- 
pressed (3  B.  &  C.  166),  A  guarantee  "for  any  goods  the  pit.  hath,  or 
may  supply  W.  P.  with,  to  the  amount  of  100/.,"  is  a  standing  and  existing 
guarantee  until  revoked  (Mason  v.  Pritchard,  12  East,  227;  lb.  413).  On 
ihe  other  hand,  n  guarantee  "  of  the  payment  of  A.  B.  to  the  extent  of  60/., 
at  quarterly  account^  bill  at  two  months,  for  goods  to  be  purchased  by  him 
of  the  pit.,"  is  not  a  continuing  or  standing  guarantee  to  that  extent  of  goods, 
to  be  at  any  time  supplied  to  A.  B.,  until  the  credit  is  recalled;  but  is 
applicable  only  to  the  first  quarterly  payment  afler  it  was  given  (Melville  v. 
Hayden,  3  B.  &  A.  593).  And  a  guarantee,  "  You  may  let  A.  B.  have 
coals  at  60/.  for  which  I  will  be  answerable  at  any  time,  is  not  a  continuing 
guarantee"  (Bovell  v.  Turner,  2  Chit.  Rep.  205).  In  Kerbey  v.  Marlborough 
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(Duke  of),  2  M.  &  S.  18,  Lord  Eltenborough  said,  ''  This  is  a  bond 
given  by  a  surety  as  an  indemnity  for  advances  to  a  particular  amount ;  it 
is  the  same  as  if  the  surety  had  expressed  that  the  bankers  might  lend  to  the 
extent  of  300/.,  and  when  the  advance  was  made  to  that  amount,  the  guar- 
antee became  functus  cfficio^  and  it  was  not  a  continuing  guarantee." 

Where  by  a  written  guarantee  A«  becomes  bound  to  B.  for  any  debt  C. 
may  contract  with  him,  not  exceeding  100/.,  the  guarantee  is  not  extin- 
guished by  one  dealing  betwffti  B.  and  C.  to  that  amount,  but  extends  to 
any  debt  of  100/.  which  C.  may  afterwards  owe  to  B.  (Merle  v.  Wells,  2 
Camp.  413).  An  undertaking  to  be  answerable  for  100/.  for  tallow  sup- 
plied by  A.  to  B.  *(Bastow  v.  Bennett,  3  Camp.  220).  **  I  do 
hereby  agree  to  be  answerable  to  K.  for  the  amount  of  five  sacks  [  *148  ] 
of  flour  delivered  toT.,  payable  in  one  month,  Nov.  18th,  T.  C,:" 
held,  not  to  be  a  continuing  guarantee  for  parcels  delivered  at  various  subr 
sequent  periods,  though  not  exceeding  in  the  whole*  five  sacks  (Kay  v. 
Groves,  6  Bing.  276 ;  4  C.  <k  P.  72).  A  guarantee  stipulated  that  if  the 
pits,  would  give,  credit  to  A.,  the  ded.  would  be  responsible  that  his  pay- 
ments should  be  regularly  made :  held,  to  be  a  continuing  guarantee  within 
a  period  fixed  (Simpson  v.  Manby,  2  Tyrw.  86 ;  2  Cr.  &  J.  13),  ''I  hereby 
agree  to  be  answerable  for  the  payment  of  50/.  for  T.  Lerigo,  in  case  T. 
Lerigo  does  not  pay  for  the  gin,  &c.,  which  he  receives  from  you,  and  I  will 
pay  the  amount :"  held,  not  a  continuing  guarantee  (Nicholson  v.  Paget,  1 
C.  &  M.  48);  see  Mayer  v.  Isaac,  WEere  the  doctrine  laid  down  in  this  case 
that  a  guarantee  is  to  be  construed  liberally  against  the  party  giving  it,  is 
doubted  {infra).  The  following  have  been  held  to  be  continuing  guaran- 
tees:— "I  do  hereby  agree  to  guarantee  the  payment  of  goods,  to  be  deli- 
vered in  umbrellas  and  parasols  to  T.  and  E.  S.,  according  to  the  custom  of 
their  trading  with  you,  in  the  sum  of  200/."  The  custom  was  to  make  up  monthly 
accounts  of  goods  delivered,  and  for  T.  and  E.  S.  to  give  acceptances  for  the 
amount  of  each  monthly  account  (Hargrave  v.  Smee,  6  Bing.  244).  So,  in 
consideration  of  your  supplying  my  nephew  W.  with  earthenware,  1  guarantee 
the  payment  of  any  bills  you  may  draw  on  him  on  account  thereof,  to  the 
amount  of  200/.,  and  the  defh  is  liable  upon  it,  although  aAer  it  was  given  goods 
to  a  greater  amount  than  200/.  had  been  supplied  to  and  paid  for  byT.  (Mayer 
v.  Isaac,  6  M.  &  W.  605).  A  bond  to  indemnify  and  save  harmless  the  obli- 
gees for  such  ^^  sums  as  they  in  their  banking  business  should  within  ten  years 
advance  or  pay,  or  be  obliged  to  advance  or  pay,  for  or  on  account  of  their 
accepting  or  discounting  any  bill  of  exchange,  notes,  &&,  which  A.  B. 
should  from  time  to  time  draw  upon  or  make  payable,  &c.,  at  their  house, 
and  also  other  sums  which  they  within  the  period  aforesaid  should  otherwise 
lay  out,  pay,  &c.,  on  the  credit  of  the  said  A.  B.,  or  on  his  account,  and  also 
all  such  wages  and  allowances  for  advancing,  paying,  &c.,  such  bills,  &c„ 
advances,  payments,  &c.,  engagements  and  accommodation,  not  exceeding 
the  sum  of  5000/.  in  the  whole,  together  with  interest  on  such  advances, 
&c. :"  held,  to  guarantee  running  accounts,  and  not  to  be  satisfied  by  the 
first  payment  of  500/.  (William  v.  Rawlinson,  3  Bing.  71).  So, 
*^  Whereas  W.  C.  is  indebted  to  you  in  a  sum  of  money,  and  may  have  occa- 
sion for  further  purchases  from  you,  as  an  inducement  to  you  to  sell  him 
such  goods  and  continue  your  dealings  with  him,  I  hereby  agree  and  under- 
take to  guarantee  you  in  the  sum  of  100/.,  payable  to  you  in  default  on  the 
part  of  the  said  W.  C.  for  two  months :  held,  a  continuing  guarantee  (Allan 
▼•  Kenning,  0  Bing.  618 ;  see  also  Martin  v.  Wright,  6  Q.  B.  619;  Hitch- 
cock V.  Humphrey,  5  Man.  dc  G.  &59 ;  AUnutt  v.  Ashenden,  5  Man.  &  G. 
3^-i). 
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Damages,']    A  guarantee  is  merely  a  contract  to  indemnify  upon  a  con- 
tingency, and  is  in  the  nature  of  a  claim  for  unliquidated  damages  (Samp- 
son V.  Burton,  4  Moo.  615 ;  2  B.  &  B.  89).     Upon  a  contract  to  guarantee 
a  bill  of  exchange  for  a  given  sum,  the  guarantor  would  not  be  liable  to 
that  extent  on  a  bill  given  for  a  larger  sum  (Phillips  v.  Astling,  2  Taunt. 
206).     C.  and*  Co.  before  their  bankruptcy  guaranteed  to  A.  the  payment  of 
800/.  for  the  erection  of  a  sugar  mill  for  D.,  on  the  production  of  a  cer- 
tificate from  the  engineer  that  the  mill  was  erected  according  to  the  terms 
of  a  certain  specification.     A.  produces  a  certificate  of  the  erection  of  a 
*mill,  stating,  however,  a  deviation  from  the  original  plan  with  the 
[  *149  ]  consent  of  D.,  upon  which,  C.  and  Co.,  without  making  any  objec- 
tion to  such  deviation,  informed  A.  that  it  was  not  in  their  power 
to  pay  the  money :  held,  that  A.  might  prove  the  300/.  under  the  fiat  issued 
against  C.  and  Co.  j(Ashwell,  Ex  parte,  2  D.  &  Ch.  281).    The  deft,  re- 
quested the  pit.  by  letter  to  advance  R.  B.  2/.  a  week,  and  engaged  '*  to  pay 
him  all  moneys  he  might  advance  to  R.  B.,  in  addition  to  the  24/.  which  he 
had  already  let  him  have."     Held,  that  the  guarantee  was  to  be  read  as  if 
it  had  been  ^'all  such. moneys,"  that  is,  the  24/.,  and  the  amount  of  the  sub- 
sequent weekly  sums  of  2/.,  and  that  it  did  not  extend  to  any  other  sums  he 
might  advance  over  and  above  the  allowance  of  2/.,  because  this  allowance 
was  the  subject-matter  of  the  letter  (Smith  v.  Brand  ram,  2  Sco.  N.  R.  539 ; 
5  Jur.  173).     Where  a  debt  having  been  partly  guaranteed,  the  debtor 
becomes  a  bankrupt,  and  the  creditor  proves  for  a  larger  amount  than  that 
covered  by  the  guarantee,  the  dividends  must  be  applied  in  ease  of  the  guar- 
antor rateably  to  the  whole  debt  proved  (Raikes  v.  Todd,  8  Ad.  &  E.  846). 
Where  the  defl.  gave  the  following  guarantee — "  In  consideration  of  your 
giving  credit  in  the  way  of  your  trade  to  L.  M.,  I  guarantee  to  you  the  pay- 
ment of  any  debt  which  he  may  contract  with  you  from  time  to  time  as  a 
running  balance  of  account,  to  any  amount  not  exceeding  400/.;"  the  pits., 
on  the  faith  of  this  guarantee,  supplied  L.  M.  with  goods  to  the  amount  of 
800/.,  and  he  afterwards  being  in  insolvent  circumstances  assigned  his  ef!ects 
to  trustees  for  the  benefit  of  his  creditors ;  the  pits,  claimed  a  debt,  for  625/., 
as  the  balance  due  to  them  against  L.  M.'s  estate,  and  received  a  dividend 
of  85. 9^.  in  the  pound  on  the  whole  debt :  held,  in  an  action  on  the  guarantee, 
that  the  pits,  were  not  entitled  to  deduct  the  whole  sum  received  as  a  dividend 
from  the  gross  amount  of  the  debt,  and  to  hold  the  deft,  liable  on  his  guarantee 
for  the  residue  of  the  demand  up  to  the  extent  of  the  guarantee ;  that  the  divi- 
dend received  was  to  be  applied  rateably  to  the  whole  debt,  as  well  the  part 
covered  by  the  guarantee  as  that  not,  and  therefore  that  a  rateable  deduction 
was  to  be  made  for  the  sum  covered  by  the  guarantee  (Bardwell  v.  Lydell, 
7  Bing.  489 ;  see  further  Warre  v.  Calvert,  7  Ad.  &  E.  143 ;  Ackerman  v. 
Ehrensperger,  16  M.  &  W.  99;  Walton  v.  Mascalt,  13  M.  &  W.  452).^ 

Evidence  for  Defendant, 

As  to  evidence  under  the  general  issue,  see  ante^  Vol.  I.,  226-233. 

The  de(l.'8  evidence  may  consist  in  rebutting  the  foregoing  proofs  of  the 
pit,  6r  he  may  show  his  discharge  from  liability  on  the  ground  that  the  pit. 
has  discharged  or  given  tim6  to  the  principal  debtor,  without  the  defl.'s  con- 
sent, so  as  to  have  deprived  the  defl.  of  the  power  of  suing  him ;  or  he  may 
show  that  the  nature  of  the  security  has  been  varied  (Holt,  N.  P.  84,  403;* 
3  B.  &  P.  61 ;  3  B.  &  P.  366 ;  5  B.  &  A.  191).  But,  to  discharge  the  deft« 
at  lav>^  on  the  ground  of  time  given  to  the  principal  debtor  by  the  pit.,  or  any 
other  act  done  to  the  defc's  prejudice,  the  agreement  to  give  time  for  the  act 
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of  the  pit.  must  be  such  as,  in  point  of  law,  will  amount  to  an  absolute  estop- 
pel to  the  pit.'s  remedy  over  against  the  principal  debtor,  either  absolutely  or 
for  a  time;  and  it  is  no  defence,  therefore,  to  an  action  on  a  bond  against  a 
surety,  that,  by  a  parol  agreement,  time  has  been  given  to  the  principal. 
The  distinction  seems  to  be,  if  it  was  understood  that  a  particular  credit 
should  be  given  for  a  certain  time,  the  taking  a  bill  by  the  creditor  from  the 
principal  will  not  discharge  the  surety;  but  if  the  course  of  dealing 
be  altered  and  the  time  of  credit  extended,  such  *a  bill  for  such  [  ^150  ] 
further  time  would  discharge  (Goring  v.  Eidmonds,  6  Bing.  94; 
Coombe  v.  Woolfe,  8  Bing.  166;  5  B.  &  A.  187). 

The  pits,  sued  the  dell,  upon  the  following  guarantee : — <*  I  hereby  agree 
and  engage  to  see  you  paid  for  any  porter  you  may  send  Mr.  A.  J.  of  this 
town,  until  you  hear  to  the  contrary  from  me."  The  course  of  dealing 
between  the  pits,  and  A.  J.  was,  that  the  latter  was  to  have  six  months'  credit, 
and  then  pay  by  a  bill  at  two  months.  Held,  that  an  extension  of  the  credit 
to  nine  months,  and  a  bill  at  two  months  without  notice,  discharged  the 
surety  (Coombe  v.  Wolfe,  8  Bing.  156).  And  it  seems  the  guarantee  to 
cover  a  demand  for  the  casks  in  which  the  porter  was  sent,  upon  a  declara- 
tion properly  framed  (lb.).  A  guarantee  was  given  by  the  def\.  in  considers- 
of  the  pit.  giving  A.  a  current  credit  to  make  good,  upon  the  event  of  his 
failure,  any  deficiency  not  exceeding  a  certain  sum ;  a  short  time  after  the 
guarantee  was  given,  a  bill  which  had  been  previously  given  by  A.  to  the 
pits,  was  dishonoured,  and  the  pits,  perm'tted  him  to  renew  it,  without  giving 
any  notice  of  the  transaction  to  the  deft. :  held,  that  this  was  not  such  a  failure 
of  the  principal  as  to  entitle  the  surely  to  a  notice  of  a  renewal  of  the  bill 
(Carr  v.  Brown,  12  Moo.  62).  If  a  joint  and  several  note  be  given  by  A.  to 
B.,  and  the  latter  be  surety,  and  an  action  be  brought  against  A.  the  surety, 
B.  is  not  discharged  by  the  creditor,  taking  from  A.  a  cognovit  payable  at  a 
period  before  judgment  in  the  original  action  could  be  obtained  (Price  v.  Ed- 
monds, 10  B.  &  C.  576).  A.  guarantees  the  payment  of  any  goods  to  be 
supplied  by  B.  to  C.  between  the  2nd  of  April,  1814  and  1815.  Although 
no  period  of  credit  was  specified,  this  could  not  be  taken  as  a  guarantee  for 
an  unlimited  period,  but  to  be  restrained  by  the  usual  course  of  trade,  and  C. 
having  accepted  a  bill  for  the  amount  of  the  goods  delivered,  which  B.  per- 
mitted him  to  renew  when  payable  without  any  communication  to  A.  on  the 
subject  of  such  renewal.  Held,  that  A.  was  discharged  from  his  guarantee 
by  virtue  of  the  rule  that  a  creditor  giving  further  time  to  the  principal 
debtor,  without  the  consent  of  surety,  releases  the  surety ;  and  that  although 
it  was  proved  that  the  renewal  was  given  only  in  consequence  of  C.'s  inability 
to  pay,  and  that  no  injury  could  accrue  to  A.,  the  surety  being  himself  the 
fit  judge  of  what  is  or  is  not  for  his  own  benefit  (Samnell  v.  Howarth,  3  Mer. 
272).  The  following  guarantee  was  given  by  the  deft,  in  July,  1825  to  cer- 
tain bankers : — "  Please  to  open  an  account  with  and  honour  the  cheques  of 
H.  B.  on  mill  account,  fpr  whom  I  will  be  responsible."  The  account 'having 
been  opened,  the  bankers  made  advances  to  H.  B.  from  time  to  time,  until  Feb. 
1827,  when  they  ceased ;  a  large  balance  was  then  due  to  them  from  H.  B. 
who,  in  October  of  that  year  paid  a  sum  into  the  bank  on  account  of  it.  In 
Feb.  1828,  the  bankers  took  an  acceptance  from  H.  B.  at  three  months  for 
the  balance  of  his  account,  in  several  previous  instances  the  bankers  had 
taken  similar  acceptances  from  customers  who  had  overdrawn  their  accounts ; 
but  though  the  defi.  had  been  consulted  by  them  as  their  attorney  on  the  dis- 
honour of  several  of  them,  it  was  not  shown  that  he  was  aware  of  the  prac- 
tice of  the  bank  in  that  particular.  Held,  that  the  taking  of  the  acceptance 
from  the  principal  debtor  by  the  parties  guaranteed  without  the  knowledge 
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or  asNent  of  the  suroty  was  a  giving  time  to  the  principal,  which  altered  the 
situation  of  the  surety,  and  therefore  discharged  him  from  liability  on  the 
guarantee  (Howell  v.  Jones,  4  Tyrw.  548 ;  see  Bell  v.  Banks,  3  Sco.  N.  R. 
497). 

The  mere  taking  an  additional  security,  not  relinquishing,  even  for  a  time, 
the  plt.'8  remedy  against  the  principal,  on  the  original  security, 
[  *151  ]  does  not  discharge  deft.,  and  a  composition  with  the  principal,  *re-  , 

serving  the  remedy  over  against  the  surety,  does  not  discharge  the 
latter  (see  18  Yes.  20 ;  5  Dowl.  284 ;  8  East,  261 ;  2  B.  &  A.  210 ;  8  B.  & 
C.  208 ;  5  D.  &  R.  259 ;  4  B.  &  C.  506).  The  taking  an  indemnity  from 
another  quarter  does  not  discharge  the  deft.  (6  T.  R.  418).  As  to  how  far 
proving  under  a  commission,  and  signing  the  principal  debtor's  certificate, 
discharges  deft.  (Langdale  v.  Harry,  see  2  D.  &  R.  837). 

A  creditor  pending  an  action  on  a  guarantee  against  a  surety,  who  con- 
tests the  question  of  his  liability,  proves  the  debt  under  a  commission  of 
bankruptcy  against  the  principal  debtor,  and  by  his  signature  enables  the 
bankrupt  to  obtain  his  certificate ;  the  surety  is  not  thereby  discharged  from 
his  liability  on  the  guarantee  (Brown  v.  Carr,  7  Bing.  508) ;  nor  by  the 
omission  of  the  principal,  on  his  becoming  insolvent,  to  insert  the  debt  in 
bis  schedule  (Allara  v.  Kimberley,  12  M.  6l  W.  411).* 

As  to  abandoning  execution  against  him,  see  2  Swanst.  190.  There  is  no 
obligation  on  the  pit.  to  have  used  active  diligence  to  sue  or  enforce  the 
liability  of  the  original  debtor;  he  may  forbear  as  long  as  he  likes  (see  6  Yes. 
784 ;  18  Yes.  20 ;  4  Moo.  153).  The  neglect  of  the  pit.  to  look  with  sufficient 
attention  into  the  accounts  of  a  person  in  his  employment,  for  whose  fidelity 
deft,  has  become  security,  is  not  such  a  laches  as  would  discharge  deft.  (10 
East,  34). 

The  deft,  ^aranteed  the  payment  of  the  price  of  certain  timber,  sold  by 
pit.  to  deft.'s  son.    The  pit.  received  part  payment  from  the  son,  and  afler- 
wards  made  repeated  applications  for  the  residue.    More  than  two  years 
having  elapsed  from  the  day  stipulated  for  payment,  the  son  gave  the  pit.  a 
bill  of  exchange  which  was  dishonoured,  and  shortly  afterwards  became 
bankrupt ;  the  deft,  had  no  notice  of  the  dishonour  of  the  bill,  nor  was  he 
informed  of  the  state  of  the  account,  until  after  the  bankruptcy.    Held,  not- 
withstanding, liable,  and  was  not  discharged  by  the  time  that  had  elapsed, 
nor  by  want  of  notice  of  the  applications  made  to  his  son  (Goring  v.  Ed- 
monds, 6  Bing.  94).    A.  guarantees  to  B.  the  debt  of  C,  upon  condition 
'Mhat  no  application  shall  be  made  to  A.  on  B.'s  part  for  the  amount  guar- 
anteed, or  any  portion  thereof,  but  on  the  failure  of  B.'s  utmost  efforts  and 
legal  proceedings  to  obtain  the  same  from  C."      C.  remains  in  England 
two  years,  then  goes  abroad  insolvent,  not  having  paid  the  debt  to  B.    No 
proceedings  are  taken  against  him  until  four  years  after  the  guarantee  given, 
when  process  is  Issued  and  continued  on  the  roll,  C.  remaining  abroad  more 
than  six  years  after  the  guarantee  given ;  the  guarantee  is  discharged  by  the 
laches  of  B.  (Hall  v.  Hadley,  2  Ad.  &  E.  758).    Where  a  guarantee  con- 
tained a  proviso  that  before  the  deft,  was  called  on,  the  pit.  should  avail  him- 
self to  the  uttermost  of  any  bona  fide  securities  he  held  of  the  principal  pit., 
it  appeared  he  had  neglected  to  enforce  payment  of  a  bill  of  a  party  who 
was  totally  insolvent,  held  to  be  no  discharge  of  surety  (Muskett  v.  Roger^ 
5  Bing.  N.  C.  728;  8  Sco.  51).    Where  the  firm  of  A.  and  Co.  gave  a 
guarantee  to  B.  and  Co.,  that  they  would  indorse  any  bill  or  bills  which  C. 
might  give  to  B.  and  Co.  in  part  payment  of  an  order  for  certain  goods 
then  executing  for  him,  B.  and  Co.  to  allow  5/.  per  cent,  on  the  amount 
of  the  bills  for  the  guarantee,  and  C.  gave  B.  and  Co.  a  bill,  at  eighteen 
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months,  in  |mrt  payment  of  the  goods,  which  the  latter  kept  for  sevenfeen  ^ 
months  and  ten  days,  and  then  finding  that  C.  was  insolvent,  applied  for  the ' 
first  time  to  A.  and  Co.  for  their  indorsement,  tendering  the  amount  of  corn- 
mission :  held,  that  B.  and  Co.  were  concluded  by  their  laches^  and  that  A. 
nnd  Co.  were  not  liable  on  their  guarajitee  (Payne  v.  Ives,  8  D.  dc  R.  664). 
A.  having  sent  an  order  to  B.  for  certain  goods,  C.  undertakes  to  guarantee 
payment  to  B.,  *upon  an  undertaking  of  D.  to  indemnify  C. ;  B. 
accordingly  informs  C.  that  the  goods  are  preparing,  and  afler-  [  *152  ] 
wards  ships  them  for  A.  without  giving  notice  to  C.  that  they  are 
shipped ;  afterwards  D.  desires  to  recall  his  indemnity,  upon  which  C.  writes    * 
to  B.  to  know  whether  he  had  executed  the  order,  to  which  no  answer  is 
given  to  B.  for  a  considerable  time,  he  having  gone  abroad  in  the  interim, 
upon  this  C.  supposing,  from  the  silence  of  B.,  that  the  order  was  not  exe- 
cuted gives  up  his  indemnity  to  B.,  C.  still  remains  liable  on  his  guarantee 
(Oxley  V.  Youing,  2  H.  Bl.  613).     If  A.  becomes  bound  to  B.  for  the 
honesty  of  C,  who  embezzles  money,  B.  may  maintain  an  action  on  the 
guarantee,  though  three  years  have  elapsed  without  notice  having  been  given 
of  the  embezzlement  by  B.  to  A.,  at  least  if  A.  was  acquainted  with  the  cir- 
cumstances from  any  other  quarter,  and  B.,  does  not  appear  to  have  con- 
cealed it  from  him  industriously,  A.  will  not  be  discharged  from  his  guaran- 
tee, though  B.  appear  to  have  given  credit  to  C.  for  the  amount  of  the  sum 
embezzled  (Peel  v.  Tatlock,  1  B.  &  P.  419).     Where  a  commission  broker 
efiected  the  sale  of  wool  from  the  pit.  to  C.  and  P.,  to  be  paid  for  by  a  bill 
at  eight  months,  accepted  by  the  latter,  and  the  broker  agreed  to  guarantee 
half  the  amount  for  an  allowance  of  one  per  cent.,  and  the  pit.  confirmed 
the  sale,  and  informed  the  broker  that  if  he  could  not  procure  from  C.  and 
P.  acceptances  of  approved  houses  (which  they  would  prefer)  that  they  would 
take  his  guarantee  for  one-half  the  amount  on  the  terms  proposed,  and  the 
wool  was  delivered  to  the  vendees  without  the  intervention  of  the  broker ; 
and  the  vendors  took  the  acceptance  of  the  former  for  the  amount  of  the 
wool  made  payable  at  a  bankers ;  but,  before  the  bill  was  at  maturity,  the 
vendees  became  insolvent,  and  the  vendors  resorted  to  the  broker  upon  his 
guarantee :  held,  that  he  was  liable,  though  the  bill  had  not  been  presented 
lor  payment,  and  though  there  was  no  proof  that  it  would  not  have  been 
paid  (Holborow  V.  Wilkins,  1  B.  &  C,  10).     In  1816  G.  shipped  on  board  a 
vessel  chartered  by  him  for  Calcutta,  and  B.  and  Co.  made  advances  to 
enable  him  to  do  so,  under  an  arrangement  that  the  goods  should  be  trans- 
mitted to  the  agents  at  Calcutta  of  B.  and  Co.,  who  were  to  dispose  of  the 
outward  cargo  there,  and  send  the  proceeds  in  goods  or  bills  to  B.  and  Co. 
in  London,  who  were  to  reimburse  themselves  their  charges,  and  hold  the 
balance  at  the  disposal  of  G.     In  November,  1817,  G.  being  in  difiiculties, 
and  indebted  to  the  dell.  850/.  the  deAs.  and  G.  applied  to  B.  and  Co.  to  pay 
off  this  debt  by  a  further  advance  to  G.  on  his  consignment,  the  deft,  giving 
B.  and  Co.  the  following  guarantee :—"  Mossrs.  B.  and  Co. — ^You  have 
expressed  some  doubts  as  to  the  propriety  of  paying  G.'s  draft  on  you  for 
650/.  in  our  favour,  we  hereby  engage,  if  you  will  pay  the  same,  that  we 
will  reimburse  you  the  amount  on  demand,  with  interest,  in  the  event  of 
yonr  finding  it  necessary  to  call  upon  us  to  do  so,  either  from  the  state  of 
G.'s  pending  account  with  you,  or  from  any  other  circumstances.*'     B.  and 
Co.  thereupon  accepted  and  paid  the  bill.    The  vessel  returned  to  England 
with  a  cargo  in  1818,  when  C,  the  owner  (G.  having  become  bankrupt), 
gave  notice  to  the  East  India  Company  (in  whose  dock  she  lay)  not  to 
deliver  any  part  of  the  cargo  without  his  authority;  they  thereupon  sold  the 
cargo,  and  paid  the  owneia'  demand  for  freight ;  and  in  consequence  of 
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conflicting  claims  from  G.'s  assignees,  and  B.  and  Co.,  filed  an  interpleader 
bill,  and  paid  the  balance  into  court.  Proceedings  at  law  and  equity  lasted 
until  1837,  when  the  result  was,  that  B.  and  Co.  were  obliged  to  pay  C.'s 
costs.  In  1836  B.  and  Co.  demanded  of  the  defl.  the  850/.  due  by  the  guar- 
antee, with  interest,  and  their  share  of  the  expenses  in  the  law  pro- 
[^153]  ceedings,  and  on  refusal,  brought  an  action  ^on  the  guarantee: 
held,  not  liable  for  the  expenses  incurred  by  the  pit.  in  the  law  pro- 
ceedings (8  M.  &  W.  680). 

And,  where  the  pit.  did  not  give  the  defl.,  a  surety,  notice  of  tho  large 
amount  of  the  debt  due,  defl.  was  held  not  discharged  (3  Bing.  71).  And, 
in  general,  the  neglect  of  the  obligee  to  give  notice  to  the  surety  that  the 
principal  had  made  default  does  not  discharge  such  surety  (Holt,  N.  P.  84). 
^ut,  where  a  person  guarantees  the  payment  of  goods,  to  be  delivered  to  a 
third  person,  and  to  be  paid  for  on  usual  credit,  it  is  the  duty  of  the  creditor, 
if  the  payments  are  not  made  regularly,  to  communicate  that  fact  to  the 
surety;  and,  if  he  neglect  to  do  so,  and  goes  on  giving  further  credit  to  the 
principal,  he  cannot  afterwards,  on  the  insolvency  of  the  latter,  resort  to  the 
surety  (Berry  v.  Titten,  H.  T.  1815);  and  gross  delay  might,  in  some  cases, 
be  a  discharge  (see  1  B.  &  P.  410;  10  East,  34;  4  Moo.  153). 

The  def^.  guaranteed  the  payment  of  gold,  with  which  pit.  should  supply 
a  goldsmith  for  the  purposes  of  his  trade ;  pit.  discounted  bills  for  the  gold- 
smith, and  gave  him  for  them  partly  gold  and  partly  money;  the  gold  was 
applied  to  the  goldsmith  trade,  but  the  goldsmith  did  not  indorse  the  bills : 
held,  that  the  defl.  was  not  liable  under  this  guarantee  for  the  gold  so  fur- 
nished (Evans  v.  Whyte,  5  Bing.  485).  It  is  a  question  for  the  jury,  whether 
these  transactions  were  in  substance  a  sale  of  the  gold,  or  whether  that  was 
only  colourable,  and  the  real  transaction  a  mere  discount  of  the  bills  (lb.). 
The  pits,  declared,  that  in  consideration  that  they  would  lend  and  advance 
5000/.  to  S.«and  Co.,  the  defl.  would  be  answerable  for  and  repay  them  the 
sums  so  lent  and  advanced,  and  averred  that  they  accordingly  advanced  the 
said  sum  of  5000/.,  by  reason  whereof  ^he  defl.  became  liable  to  pay.  It 
appeared  that  the  defl.,  at  the  request  of  the  pits.,  on  the  10th  May,  1815, 
wrote  to  them,  stating  that  she  would  be  answerable  to  the  extent  of  5000/. 
for  the  use  of  the  house  of  S.  and  Co.  At  the  time  that  this  guarantee  was 
given,  S.  and  Co.  were  considerably  indebted  to  the  pits.  On.  the  24th  of 
the  same  month  the  guarantee  was  deposited  with  the  pits.,  as  a  security, 
with  two  bills  amounting  to  3528/.  I6j.  2c/.,  which  having  been  in  their  hands 
as  securities  before,  were  delivered  and  re-delivered,  as  a  security  for  a  new 
note  of  6500/.,  and  no  money  passed  on  that  day.  Held,  that  as  between 
the  pits,  and  defl.  no  money  was  advanced  to  S.  and  C.  subsequent  to  the 
guarantee,  so  as  to  give  a  rest  respective  operation  (Glyn  v.  Hertel,  2  Moo. 
134).  A.  gave  B.  the  following  guarantee : — ^'  I  have  given  C.  an  order  to 
purchase  cotton,  and  os  it  may  be  to  my  advantage  to  have  his  bills  on  me 
negotiated  through  your  house,  I  have,  in  such  case,  to  request  you  will 
honour  his  drafts  to  the  amount  of  those  he  may  send  you  for  sale,  on  my 
account,  and  engage  that  his  bills  on  me  so  transmitted,  shall  be  regularly 
accepted  and  paid :"  held  that^  under  this  guarantee,  B.  was  justified  in 
honouring  C.'s  drafl,  to  the  amount  of  a  bill  drawn  by  C.  on  A.,  and  repre- 
sented by  C.  to  B.  as  being  drawn  on  account  of  A.,  though  such  bill  was, 
in  fact,  drawn  by  C.  on  his  own  account  (Ogden  v.  Aspinall,  7  D.  &  R. 
637).  Where  the  guarantee  was — "  If  you  give  A.  B  credit,  we  will  be  re- 
sponsible that  his  payments  shall  be  regularly  madef  held,  that  the  word 
credit  meant  a  fair  and  reasonable  credit,  according  to  the  manner  in  which 
A.B.  and  tho  persons  guaranteed  should  deal,  and  did  not  confine  the 
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guarantee  to  dealings,  according  to  the  strict  customary  credit  of  the  trade 
(Simpson  v.  Manley,  2  Cr.  &  J.  13).  Fraudulent  or  unreasonable  extension 
of  credit  to  the  prejudice  of  the  guarantors  would  raise  a  question,  dehors 
the  agreement  (lb.)-  'P^'«  having  given  deft,  promissory  notes  and 
a  cognovit  for  500/.,  as  *a  composition  for  certain  claims,  deft.,  in  [  *154  ] 
consideration  of  the  money  so  secured  to  be  paid,  engaged  to  in- 
demnify him  against  certain  liabilities:  held,  that  the  security,  not  the  actual 
payment,  was  the  consideration,  and  that  pit.  might  sue  on  the  guarantee, 
though  he  had  not  paid  the  500/.  (Skin  v.  Brook,  1  B.  &  Ad.  124). 

The  deft,  may  be  discharged  by  operation  of  law,  as  where  he  becomes 
the  partner  or  husband  of  the  obligee,  or  party  guaranteed  (2  Moo.  R.  393). 

A  guarantee  given  to  a  firm  consisting  of  three  partners  is  determined  by 
the  retirement  of  one  of  them;  for  the  circumstance  of  a  particular  person 
being  in  the  firm,  may  be  the  inducement  for  giving  and  (continuing  the 
guarantee  (Dry  v.  Davy,  10  Ad.  &  E.  30;  Chapman  v,  Beckington,  3  Q.B. 
703 ;  Wilson  v.  Craven,  8  M.  &  W.  584 ;  Dance  v.  Girdle,  1  N.  R.  34). 
Nor  does  a  guarantee  to  a  firm,  consisting  of  F.  and  Co.,  extend  to  a  new 
firm,  in  which  H.  is  introduced  as  a  partner  (Spiers  v,  Houston,  4  Bli.  N.  S. 
515).     And  payments  made  by  the  principal  after  the  alteration  of  the  firm, 
and  in  transactions  with  him,  are  applicable  to  the  extinction  of. a  balance 
due  to  the  old  firm  at  the  date  of  the  alteration  (lb.).     P.,  as  attorney  for 
pits.,  executors  of  M.,  having  sold  an  estate,  to  a  share  of  the  proceeds  of 
which  W.  was  entitled  as  a  legatee  of  M.,  and  deft,  claiming  W.'s  share  of 
such  proceeds,  under  an  agreement  with  W.,  pits,  paid  the  amount  to  the 
deft.,  on  receiving  from  him  a  guarantee  addressed  to  E.,  and  also  to  pits, 
as  executors  ofM.,  to  indemnify  them,  and  each  of  them  against  any  action 
by  W.:  held,  that  pits,  might  sue  on  this  guarantee,  without  joining  E.  (Place 
V.  Delegal,  4  Bin^;.  N.  C.  426).  The  deft.,  when  there  was  a  great  run  upon 
a  banking  house,  went  to  the  bank  and  told  the  holders  of  notes,  issued  by 
the  bank,  who  were  waiting  for  payment,  that  he  had  come  to  a  resolution 
to  support  the  bank  with  30,000/.,  at  which  the  holders,  then  present,  were 
satisfied,  and  afterwards  signed  thd  following : — "  I  do  hereby  authorize  G. 
B.  to  assure  the  inhabitants  of  Pembroke  and  its  vicinity,  that  1  do  hereby 
undertjike  to  be  accountable  for  the  payment  of  the  notes  issued  by  the  Mil- 
ford  Bank,  as  far  as  the  sum  of  30,000/.  will  extend  to  pay:"  held,  that  the 
bank  having  afterwards  stopped  payment,  the  deft,  was  not  liable  upon  this 
undertaking  to  an  action  by  an  individual  holder,  who  had  taken  the  notes 
after  notice  of  such  undertaking,  but  befure  the  stoppage  (Phillips  v.  Bateman, 
16  East,  S.'SS).     The  pits.,  previous  to  delivering  brick  to  a  government  con- 
tractor, received  from  the  defts,  the  following  guarantee: — "  Please  to  deliver 
to  Mr.  S.  for  the  completion  of  his  contract  at  D.  and  W.'s  yards,  5tf0,000 
best  bricks  to  be  delivered  at  the  dockyards  at  32«.  per  thousand,  and  we,  as 
his  sureties,  consent  that  the  proper  officer,  Navy  Office,* Somerset  House, 
who  shall  or  may  have  the  payment  of  (he  contract  when  finished,  shall  and 
may  stop  the  amount  of  such  account  for  bricks  delivered ;  and  we  do  hereby 
agree  to  become  guarantees  to  you  when  the  amount  of  the  contract  is  paid." 
The  bricks  were  delivered,  and  S.  received,  with  the  consent  of  the  pit.,  a 
part  payment,  S.  having  performed  a  part  only  of  his  contract,  and  failed  in 
the  completion  of  it ;  other  persons  were  employed  by  government  to  finish 
the  contract,  without  the  assent  of  S.  or  the  defts.,  and  to  these  persons  pay- 
ment of  the  remainder  of  the  contract  price  was  paid,  after  which  a  balanced 
account  was  made  out  with  S.,  in  which  he  was  debited  with  the  sums  paid 
to  the  parties  who  finished  the  contract,  and., with  the  sums  paid  for  work 
partly  performed,  and  received  credit  for  the  whole  contract  work  done:  heldi 
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that  by  the  guarantee  the  defls.  undertook,  Only  that  the  money  should  be 
paid  to  the  pit.,  when  *paid  in-  pursuance  of  the  contract,  and  that 
[  *165  ]  the  money  paid  to  the  parties  who  finished  the  contract  was  not 
money  paid  to  him  (Hemming  v.  Malin,  or  Trenery,  2  CM. &  R* 
385;  5  Tyrw.  887;  1  Jur.  893).  Under  a  guarantee  to  pay,  when  a  col- 
lateral contract  of  some  third  person  is  finished,  and  the  amount  of  that  con- 
tract is  paid.  Sembley  the  complete  performance  of  that  contract  is  a  con- 
dition precedent  to  the  liability  of  the  sureties  (Hemming  v.  Trenery,  lb.). 

An  alteration  made  in  the  contract  of  guarantee  against  the  defl/s  consent 
will  discharge  him,  even  where  the  alteration  is  beneficial  (1  East,  619;  2 
H.B1.  163;  6  T.  R.  200;  5  M.  &  S.  223;  ante,  "  Altebation")  ;  but  it 
roust  be  a  substantial  alteration  (per  Littledale,  J.,  5  B.  &  C.  269 ;  sedquare). 
It  is  the  duty  of  the  party  to  whom  the  surety  (de(\.)  is  bound,  to  put  him  in 
possession  of  all  the  facts  likely  toafifect  the  interest  of  his  liability;  he  must 
be  made  acquainted  with  the  whole  contract  entered  into  with  his  principal, 
and,  if  there  be  a  private  agreement  for  a  further  payment,  &c,,  it  is  a  fraud 
on  him :  therefore,  a  private  agreement  between  a  vendor  and  vendee  of  goods, 
for  the  price  whereof  the  defl.  had  become  liable  as  surety,  that  the  vendee 
should  pay  a  further  sum  beyond  the  market  price,  to  be  applied  towards  an 
old  debt,  discharges  the  defl.  from  all  liability  on  bis  guarantee  (seePidcock 
v.  Bishop,  3  B.  dc  C.  605 ;  5  D.  &  R.  505 ;  Ch.  jun.  Oontr.  226 ;  3  Bing. 
75).  If  A.  agree  to  give  B.  a  certain  sum  for  goods,  in  advancement  of  C, 
a  secret  agreement  between  B.  &  C,  that  the  latter  shall  pay  a  further  sum, 
is  void,  as  a  fraud  on  A.,  although  the  bill  of  sale  is  made  to  A.,  and  B.  can- 
not recover  such  further  sum  (3  T.  R.  551).  And,  as  to  fraud  in  agreement, 
for  poundage  to  recommend  customers,  4  Esp.  179,  and  fraud  on  surety  in 
composition,  4  B.  &  C.  506,  512 ;  6  D.  dc  R.  576. 

C.  and  Co.,  being  insolvent,  compounded  with  their  creditors,  by  agree- 
ing to  pay  them  a  composition  of  is,  6d.  in  the  pound  in  three  instalments, 
and  execute  a  conveyance  of  their  real  and  personal  estate  to  the  deQs.  in 
trust,  to  permit  them,  C.  and  Co.,  to  carry  on  the  business,  subject  to  the, 
control  of  the  defls.,  and  to  pay  thereout  to  the  creditors  the  said  three  instal- 
ments, and  in  case  of  full  payment  thereof  to  re-convey  and  re-assign  the 
estate  to  C.  and  Co. ;  but,  upon  default  of  such  payment,  then  in  trust  to 
sell,  and,  afler  deducting  out  of  the  proceeds  interest,  costs,  and  amount  of 
mortgages,  &c.,  to  divide  the  remainder  amongst  themselves  and  other  cre- 
ditors ;  C.  and  Co.  continued  accordingly  to  carry  on  the  business,  and  open- 
ing an  account  with  a  banking  company  from  whom  they  obtained  large 
ndvances.  The  bank  applied  to  and  obtained  the  following  guarantee : — ^*  C. 
and  Co.  having  assigned  all  their  real  and  personal  estate  to  us  in  trust  for 
securing  a  composition  o£7s,  6d.  in  the  pound  to  their  several  creditors,  exe- 
cuting such  deed,  and  it  being  necessary  to  open  a  banking  account  for  the 
purpose  of  carrying  on  the  said  trade,  in  order  that  the  stock  and  goods  on 
hand  may  be  wrought  up  and  converted  into  money,  for  the  purpose  of  pay- 
ing such  dividends,  and  you  having  at  their  request  consented  to  open  a 
banking  account  for  that  purpose,  and  to  make  advances  on  such  account, 
or  on  the  credit  of  the  names  of  C.  and  Co.,  or  of  any  person  or  persons  for 
the  time  being  carrying  on  that  concern,  we  do  hereby  promise  and  engage 
to  pay  any  sum  or  sums  of  money  to  become  due  to  you  or  the  said  banking 
company,  in  respect  of  such  account,  as  shall  in  the  first  Instance  be  paid  to 
you  out  of  the  net  proceeds  of  the  said  trust  estate  so  far  as  the  same  will 
extend  to  pay.'*  Further  advances  were  paid  by  the  bank  to  C.  and  Co. ; 
subsequent  to  this  guarantee  the  defls.  sold  the  property  of  C.  and  Co. 
under  th^  pioviaions  of  the  composition  deed,  and   the  proceeds  were 
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*msafl[icient  to  pay  the  creditors  the  qomposition  of  75.  M,  in  the  pound. 
Held,  that  the  meaning  of  the  guarantee  was  not  that  the  defts.  should 
be  liable  to  the  bank  only  out  of  the  proceeds  realized  from  the  estate 
of  C.  &  Co.,  afler  payment  of  the  composition  of  78,  6d,  to  the  cre- 
ditors, but  that  they  were  liable  in  the  first  instance  to  repay  out  of  the  pro- 
ceeds  the  whole  amount  of  advances  made  by  the  bank  to  C.  and  Co.,  as 
well  as  afler  the  guarantee  (Wilson  v.  Craven,  8  M.  &  W.  564). 

A  release  of  one  surety  is  a  release  of  all ;  but  this  must  be  where  they 
are  jointly,  and  not  severally,  bound.  If  one  of  the  seals  of  one  of  several 
joint-obligees  be  torn  off,  it  releases  the  rest ;  but  not  so  if  they  be  severally 
bound :  see  dase  and  law,  9  D.  dc  R.  112. 

Assumpsit  on  a  guarantee  given  the  pits,  for  goods,  to  be  supplied  by 
them  to  one  G.  to  the  extent  of  400/.,  it  provided  that  the  pits,  were  to  have 
full  liberty  to  extend  the  period  of  credit  of  G.,  and  to  hold  over  or  renew 
bills,  notes,  or  other  securities  given  by  him,  '*  and  to  grant  to  G.  and  the 
person  liable  to  such  bills,  notes,  or  securities,  any  indulgence,  and  to  corn- 
pound  with  him  or  them  respectively  as  the  pits,  might  think  fit,  without  the 
same  discharging  or  in  any  manner  afiecting  the  liability  of  the  defl.  by  vir- 
tue of  the  guarantee."  The  declaration  then  averred  the  supply  of  goods 
exceeding  the  guarantee,  of  which  sum  168/.  vrere  unpaid  by  G.,  of  which 
the  defl.  had  notice,  and  was  requested  to  pay  that  sum,  but  had  not  done 
90.  Plea,  that  afler  the  debt  was  incurred  by  G.,  and  before  action  brought, 
the  pits,  became  parties  to  a  composition-deed  between  G.  and  his  creditors, 
whereby  he  assigned  all  his  stock  in  trade,  &c.,  for  the  benefit  of  his  credit- 
ors, and  that  in  consideration  thereof  the  pits,  and  the  other  tsreditors,  parties 
thereto,  granted  a  general  release  to  G.  of  all  demands  against  him,  and 
averred  that  the  promise  in  the  declaration  was  only  made  by  the  defl.  as 
surety,  and  that  the  pits,  by  the  deed  released  G.  without  the  privity  of  the 
defl.,  and  without  notice.  Held,  on  demurrer,  that  nnder  the  express  terms 
of  the  guarantee,  the  security  was  not  discharged  by  the  release  of  the  prin* 
crpal  debtor  (Cowper  v.  Smith,  4  Bl  &  W.  519;  see  Jones  v.  Lewis,  4  B. 
&  C.  B06 ;  Kearsley  v.  Cole,  16  M.  &  W.  129;  Davidson  v.  McGregor,  8 
M.  &  W.  755 ;  see  "  Cokpositiow**). 

A  surety,  though  since  discharged,  may  render  himself  again  liable  upon 
any  subsequent  promise  (1  Wils.  418  ;  2  Swanst.  185, 19d). 

Verdict.]  Where  on  the  trial  of  an  action  upoU  a  guarantee  for  the  pay- 
roent  of  work  done  lor  a  third  person,  the  pit.  firdt  shaped  his  case  upon  a 
guarantee,  but  afterwards  resorted  to  the  common  counts  and  made  out  the 
deft.'s  liabiGty  as  a  principal,  and  recovered  a  verdict  on  these  counts :  held, 
that  it  could  not  be  disturbed ;  and  it  seems  that  the  pit.  might  have  reco> 
vered  on  the  guarantee,  as  it  amounted  to  an  undertaking  to  see  him  paid  at 
all  events  (Edge  v.  Frost,  4  D.  dc  R.  243). 


GUARDIAN. 
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•  :>  •. 
How  pravedj]  Evidence  of  a  party's  handwriting  is  usually  given  by 
calling  witnesses  who  have  seen  him  write,  and  are  acquainted  with  the 
character  of  his  writing.  '^The  knc^wledge  of  handwriting  may  be  acquired 
either  by  seeing  the  party  write,  in  which  case  it  will  be  stronger  or  weaker 
according  to  the  number  of  times  and  the  periods  and  other  circumstances 
under  which  the  witness  has  seen  the  party  write;  but  it  will  be  sufficient 
knowledge  to  admit  the  evidence  of  the  witness  (however  little  weight  may 
be  attached  to  it  in  such  cases)  .even  if  he  have  seen  him  write  but  once, 
and  then  merely  signing  his  surname^'  (per.Patteson^  J.,Poe  v.  Suckermore, 
5  Ad«  &  £.  330).  '  And  such. are  not  required  to  swear  .positively  that  the 
writing  produced  is  the  handwriting  of  the  party,  but  merely .th^t  he  believes 
it  to  be  so.  And  such  knowledge  or  belief  will  be  sufficient,  (hough  the  wit- 
ness has  seen  the  party  write  but  once  (Powell  v.  Ford,  2  Stark;  164).  And 
it  has  been  held  on  a  foreign  bill,  that  it  is  evidence  to  go  to  a  jury,  that  a 
person  who  saw  the  party  write  his  name  once,  thinks  the  handwriting,  like, 
though  he  has  no  positive  belief  on  the  subject.  But  mere  proof  of  hand- 
writing would  not  /be  admissible  evidence  if  he  had  never  seen  the  painty 
write  (Garrel  v.  Alexander,  4  Esp..37).  The  witness  should  form  his  judg- 
ment from  the  handwriting,  not  from  extrinsic  circumstances,  as  from  his 
knowledge  of  the  party's  character  and  .habits  (Mendes  Da  Costa  v.  Pym, 
Peak.  Ad.  Ca.  144).  And  it  is  sufficient  if  the  witness  has  seen  the  party 
write  as  much  of  the  name  as  the  signature  to  be  proved  contains  (Bayl.  B. 
360) ;  or  if  he  has  seen  him  write  his  surname  only  (Lewis  v.  Sapio,  1 
Moo*  &  M.  39);  and  the  case  of  Powel  v.  Ford,  2  Stark.  164,  is  over- 
ruled, as  to  that  point  (lb.).  A  witness  who  has  seen  the  party  write,  but 
has  forgotten  the  character  of  the  handwriting,  may  refer,  to. the  signature 
to  refresh  his  memory  (Burr  v.  Harper,  Holt,  N.  P.  .420).  .  But,  wlKtre  the 
witness  stated  that  he  had  been  an  attesting  witness  to  another' instrument, 
to  which  he  had  seen  the  party  subscribe  his  name,  but  was  unable  to  foriff 
an  opinion  without  examining  such  other  instrument,  it  was  held  insufficient 
(Pilliter  V.  Minchin,  Man.  Ind.  131).  .  ^ 

Where  the  handwriting  of  A.  B.  is  in  issue,  a  paper,  purporting  to  be 
written  by  A.  B.,  but  not  relative  to  the  issue  in  the  cause,  cannot  b^  put  in 
the  hands  of  a  witness  in  order  to  test  his  knowledge  by  asking  him  whether 
it  is  in  his  handwriting  (Griffiths  v.  Ivory,  11  Ad.dc  E.  322).  Lord  Den- 
man  observing,  that  the  objection  would  not  have  been  removed  by  independ- 
ent proof  that  the  paper,  proposed  to  be  laid  before  the  witness,  was,  in  fact, 
written  by  defl. .  (Ibl).  •  Where  a  witness,  called  to  prove  the  signature  of 
the  attesting  witness  to  a  bond,  swore  that  the  signature  was  not  in  the  sup- 
posed attesting  witness's  handwriting,  another  paper  (not  in  evidence  in  the 
cause)  was  put  into  his  hand,  which  he  also  stated  was  not  that  person's 
writing :  held,  that  the  pit*  was  not  at  liberty  to  prove  for  the  purpose  of 
contradicting  the  witness  in  the  box,  that  this  paper  was  actually  written  by 
the  attesting  witness  to  the  bond  (Hughes  v.  Rogers,  8  M.  &  W.  123 ;  .5 
Jur.  323).  Sembk^  that  both -papers  cannot  be  laid  before  a  jury  for  the 
purpose  of  enabling  them  to  form  a  judgment  as  to  the  witness's  credit  (lb.); 
and  it  is  not  absolutely  necessary  that  the  handwriting  should  be  that  of  the 

party  sought  to  be  fixed,  if  it  be  proved  that  he  has  in  any  way 
[  *158  ]  ^admitted  his  liability  upon  it  in  other  documents  (Fosburgh  v. 

Sherman,  5  Jur.  1067) ;  and  therefore  where,  in  an  action  on  a 
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bill  against  the  drawer  and  indol'ser,  both  of  which  were  denied  by.  the  pleas, 
a  witness  for  the  pit.  stated  that  he  had  received  a  letter  from  the  defl.*s 
place  of  business  in  the  same  handwriting:  as  that  in  which  the  bill  was 
drawn  and  indorsed,  and  an  offer '.  to  the  *  defl.  to  compromise,  afler  action 
brought,  was  also  proved,  for  the  defence,  three  witnesses  swore  positively 
that  the  writing  was  not  the  defl.'s:  held,  notwithstanding,  that  the  offer  to 
compromise  was  evidence,  to  show  a  ^  recognition  of  the  handwriting  upon 
the  bill  (lb.).  '>  A  clerk,  who  has  seen  numerous  letters  addressed  by  a  party 
to  his  employer,  and .  has  acted  on  these  letters,  may  prove  the  handwriting 
of  the  party  (R.  V.  Slaney,  5  C.  &  P.  213). '.  If  the  witness  state  that  he  has 
never  seen  the  deft,  write,  and  has  .never  corresponded  with  him,  but  has 
merely  seen  papers  in  the  master's  office,  which  the  attorney  for  the  party 
admitted  to  be  in  his  handwriting,  and  the  party  has  acted  on  these  papers 
so  admitted  ;  this  is  not  such  a  knowledge  of  the  party's  handwriting  as  will 
enable  the  witness  to  prove  a  written  document  alleged  to  be  in  his  handwrit- 
ing (Greaves  v.'  Hunter,  2  C.  dc  P.  477) ;  but  where  the  opinion  of  the  hand- 
writing of  the  party  was  formed  by  the  witness  from  having  observed  it 
signed,  to  an  affidavit,  used  in  a  cause  (on  a  motion  to  postpone)  by  the 
counsel  for  the  party,  against  whom  it  was  proposed  to  be  proved:  held, 
sufficient  (Smith  v.  Sainsbury,  5  C.  dc  P.  196).  If  the  witness  state  that  he 
has  seen  the  party  sign  his  name  once,  and  believe  the  writing  to  be  his,  that 
is  evidence,  though  slight,  to  go  to  the  jury  (Willman  v.  Worrall,  8  C.  &  P. 
380) ;  but  if  he  state  that  he  believes  it  to  be  in  the  handwriting  of  the  defl. 
from  its  contents,  and  from  other  circumstances,  he  may  be  asked  what 
these  circumstances  are  (Reg.  v.  Murphy,  8  C.  dc  P.  297).  A  question 
arising  at  Nisi  Prius,  from  the  obscurity  of  the  handwriting,  what  the  words 
of  a  written  instrument  produced  in  evidence  really  were ;  the  Lord  Chief 
Justice  decided  it,  and  refused  to  have  it  put  to  the  jury  (Remon  v.  Haward, 
2  Ad.  &  E.  666). 

A  witness  shall  not  be  admitted  to  prove  a  writing  not  to  be  a  party's 
handwriting,  from  only  having  seen  such  party  write  in  his  presence  while 
the  action  was  depending  (Stranger  v.  Searls,  1  Esp.  15),  Where  a  wit- 
Sess  prevaricated  in  his  evidence  as  to  the  handwriting  of  defl.  as  indorser 
•of  a  bill  of  exchange,  and  swore  both  negatively  and  affirmatively  as  to 
his  belief  upon  the  subject,  and  there  was  no  other  evidence  of  the  hand- 
writing, the  judge  refused  to  stop  the  cause,  leaving  it  to  the  jury  to  decide 
what  credit  was  due  to  the  witness  (Beauchamp  v.  Cash,  D.  &  R.  N.  P.  3). 

Knowledge  /ram  Ckmrespondence.l  A  knowledge  of  the  party's  hand- 
writing may  be  derived  from  a  fixed  correspondence  between  the  parties  and 
by  letters :  as,  where  the  witness  has  aoted  on  letters  sent  to  him  from  the 
party  directing  goods  to  be  sent,  for  which  the  party  has  afterwards  paid ; 
or  from  witness  having  paid  bills  of  exchange  according  to  the  party's 
written  directions,  which  have  afterwards  been  accounted  for  by  him  (Gould 
V.  Jones,  1  Bl.  R.  884 ;  1  Ph.  Ev.  467 ;  Thorpe  v.  Gisborne,  2  C.  «&  P.  21). 
And,  where  witness  has  directed  letters  to  the  party  and  received  answers 
(R.  &  M.  90),  he  is  competent  to  prove  the  handwriting,  though  the  witness 
has  never  done  any  act  in  consequence  of  the  receipt  of  such  answer  (lb. ; 
Doe  V.  Walllnger,  Man.  Ind.  131). 

The  knowledge  of  the  handwriting  "  may  have  been  acquired  by  the  wit- 
ness having  seen  letters  or  other  documents  purporting  to  be  *the 
handwriting  of  the  party,  and  having  afterwards  communicated  [  *'159  ] 
personally  with  the  party  upon  the  contents  of  these  documents  or 
letters,  or  having  otherwise  acted  upon  them  by  written  answers,  producing 
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further  oorrespondence»  or  acquescenoe  by  the  party  ia  some  matter  to  which 
they  relate,  or  by  the  witness  transacting  with  the  party  some  business  to 
which  they  relate,  or  by  any  other  mode  of  communication  between  the 
party  and  the  witness  which,  in  the  ordinary  course  of  the  transactions  of 
Ufe  induoes  a  reasonable  presumption  that  the  letters  or  documents  were  tho 
handwriting  of  the  party;  evidence  of  the  identity  of  the  party  being,  of 
course,  added  aliunde^  if  the  witness  be  not  personally  acquainted  with  him'* 
(Doe  V.  Suckermore,  6  B.  &;  Ad.  330,  per  Patteson,  J»).  In  an  action  on  a 
joint  and  several  promissory  note,  against  A.  B.  and  C.,  the  only  evidence 
as  to  the  handwriting  of  C«  was  a  retainer  to  the  attorney  to  defend  the 
action,  bearing  the  signatures  of  all  three  deCls.  upon  which  the  attorney 
had  acted  without  ever  having  seen  C,  or  being  acquainted  with  his  hand- 
writing :  held,  that  there  was  no  evidence  of  the  writing  of  C»(Drew  v..  Prior, 
5  Man.  &  G.  264). 

A  witness  who  had  never  seen  the  deft.,  but  had  corresponded  with  a  per- 
son of  the  defV.'s  name,  living  at  Plymouth  Dock,  where  the  defL  resided, 
and  where,  according  to  other  evidence,  there  was  no  other  peiEson  of  that 
name,  stated  that  the  handwriting  of  certain  letters  was  that  of  the  person 
with  whom  he  had  corresponded:  it  was  held  sufficient  (Harrington  v.  Fry, 
R.  &  M.  90). 

Oampariion  qflHancb.']  Generally  evidence  of  the  handwriting  by  com- 
parison is  not  allowable  (Stranger  v.  Searle,  I  Esp.  176 ;  M'Pheraon  v. 
Thornton,  Pea.  20) ;  and,  though  a  witness  who  has  seen  a  person  write, 
and  yet  retains  no  diirtinct  impression  of  the  handwriting,  may  be  allowed 
to  revive  his  memory  by  looking  at  the  paper  which  he  saw  written^  and 
which  he  has  k«pt  in  his  possession,  yet  he  will  not  be  allowed  to  form  his 
opinions  from  any  supposed  knowledge  which  he  may  have  acquired  by 
comparing  the  characters  of  the  respective  writings  (1  Ph.  £v.  172).  Evi- 
dence of  handwriting  by  comparison  is  inadmissible,  esK^pt  where  the  wri- 
ting acknowledged  to  be  genuine  is  already  in  evidence  ia  the  cause,  or  the 
disputed  writing  ia  an  ancient  document ;  these  exeeptions  are  of  necessity 
(Doe  V.  Newton,  5  Ad*  &  E.  614).  * 

A  witness  may  prove  handwriting  although  he  never  saw  the  party  write, 
if  the  antiquity  of  the  writing  render  that  impossible,  by  swearing  that  it 
corresponded  with  other  ancient  documents,  acknowledged  to  be  genuine 
(Gould  V.  Jdnes^  B.  N.  P.  236).  Where  a  person  had  been  dead  a  great 
number  of  years  whose  handwriting  was  to  be  proved,  it  was  done  by  show- 
ing the  similarity  of  the  handwriting  in  question  to  the  handwriting  of  his 
will  (Morewood  v*  Wood,  14  East,  328,  n^;  9.  P.  Doe  v.  Rawlins>  7  East, 
282,  n.).  And  in  these  cases  this  evidence  is  admissible,  if  the  witness  has 
acquired  his  knowledge  of  the  handwriting  by  the  inspection  of  other  an- 
cient writings,  bearing  the  same  signature,  and  preserved  as  authentic  docu- 
ments (a  N.  P.  236 ;  Taylor  v.  Cooke,  8  Pri.  652 ;  see  other  cases  Doe 
v.  Suckermore,  6  Ad.  &  E.  786) ;  but,  where  there  is  no  proof  or  presump- 
tion that  the  documents  with  which  the  instrument  produced  has  been  com* 
pared  were  written  by  the  party  whose  handwriting  is  to  be  proved,  the  evi- 
dence of  the  witness  who  compared  them  is  inadmissible  (Randolph  v. 
Gordon,  5  Pri.  312).  Authentic  ancient  documents  may  be  submitted  to  a 
witness  at  the  trial  for  his  inspection,  and,  afler  forming  a  judgment  of  their 

character,  hia  belief,  a»  to  the  handwriting  it  contains,  may  be  in- 
[neO]  quired  *into  (Doe  i.  Tilman  v.  Tarver,  &  6s  U.  143;  Doe  v. 

Rawlings,  7  East,  282> 
.  In  these  cases  the  question  often  becomes  one  of  skill,  the  character  of 
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the  writing  vaiying  with  the  age,  and  the  discriminatioQ  of  it  heing  assisted 
by  antiquarian  studies  (Doe  y»  Suckermore,  auprOy  per  Coleridge,  J.). 

To  prove  that  a  paper  was  the  handwrititig  of  a  deceased  rector,  whose 
name  it  bore,  it  is  not  sofficient  to  produce  many  of  the  returns  to  the  spi* 
ritiial  court,  made  in  the  time  of  that  rector,  and  signed  with  his  name 
(Brookbard  y.  Woodiey,  Pea.  21). 

A  document  purporting  to  be  a  certificate  of  a  marriage  at  Bristol,  in 
1761,  written  and  sign^  by  W.  D.,  curate  of  St.  James's:  held, that 
the  handwriting  of  W.  D.  might  be  pVoved  by  the  opinion  of  a  witnesa 
fbmned  by  comparing  it  with  various  signatures  of  W.  D.  in  the  original 
register  of  St.  James's,  by  which  he  appeared  to  have  been  the  officiating 
cnrate,  in  1761,  without  any  proof  of  his  death,  or  search  for  witnesses 
who  might  have  seen  htm  write  (Doe  v.  Davies,  16  Law  J.,  N.  S.,  Q.  B. 
218). 

It  is  an  tmsettled  question  how  fer  and  under  what  circumstances  the 
handwriting  in  modem  instruments  can  be  proved  or  disproved  by  witnesses 
whose  opinions  are  founded  upon  the  mere  comparison  of  signatures.  The 
court  were  equally  divided  as  to  whether,  ailer  a  witness  had  sworn  as  to 
the  genuineness  of  the  signature,  a  bank  inspector  could  be  called  to  prove 
that  in  his  judgment  the  signature  was  not  genuine,  such  judgment  being 
solely  founded  on  a  comparison,  during  the^  trial,  with  other  signatures  ad- 
mitt^  to  be  those  of  the  attesting  witness  in  the  case  (Doe  v.  Suckermore, 
supra). 

Where  the  genuineness  of  a  signature  is  questioned,  inspectors  of  Aranks, 
clerks  of  the  post-office,  and  other  persons  practised  in  examining  hand- 
writing and  in  detecting  forgeries,  have  been  in  some  cases  allowed  to  give 
their  opinion,  from  their  general  knowledge  of  handwriting,  whether  a  par- 
ticular specimen  of  writing  is  a  genuine  or  imitated  character  (1  Ph.  Bv. 
474 ;  Goodtitle  d.  Pevett  v.  Braham,  4  T.  R.  497;  R.  v.  Cator,  4  Esp.  117, 
146).  But  doubt  as  to  the  admissibility  of  this  kind  of  evidence  has  been 
entertained,  and  it  has  been  resisted  at  Nisi  Prius  (Oumey  v.  Langlands,  5 
B.  &  Ad.  830 ;  Gary  v.  Pitt,  Pea.  Ev.  86).  And,  to  prove  the  handwriting 
of  a  member  of  Parliament,  the  opinion  of  a  clerk  emf^oyed  to  mspect 
franks,  who  never  had  occasion  to  apply  to  the  member  to  verify  his  hand- 
writing, has  been  held  insufficient  (Batchelor  v.  Honeywood  (Sir  J.),  2  Esp. 
714 ;  Cary  v.  Pitt,  Pea.  Ev.  84). 

If  a  witness,  called  for  the  pit.,  in  his  cross-examination  admits  that  a 
letter  was  written  by  him  with  the  authority  of  the  pit,  but  denies  that  a 
second  letter  is  his  handwriting,  the  defl.'s  counsel  will  not  be  allowed  to 
show  both  letters  to  another  witness  called  by  the  pit.,  and  ask  him  whether 
he  does  not  believe  the  second  letter  was  written  by  the  same  person  who 
wrote  the  first  (Clermont  v.  TuUidge,  4  C.  &  P.  1). 

The  rule  that  a  comparison  of  handwriting  is  not  evidence,  does  not  ex- 
tend so  far  as  to  prevent  the  court  or  jury  from  instituting  a  comparison 
between  two  documents  of  which  prima  facie  evidence  has  been  given 
(Griffith  V.  Williams,  1  Cr.  dc  J.  47).  A  jury  may  judge  of  disputed 
handwriting  by  comparing  it  with  t>ther  documents  in  evidence  for  other 
purposes,  and  admitted  to  be  the  handwriting  of  the  other  party  (Solita  v. 
Tarrow,  1  Moo.  dc  R.  133).  In  an  action  for  a  libel  written  in  a  disguised 
baud,  it  was  proposed  to  put  into  the  hands  of  the  jury  a  book,  in  which 
were  entries  which  *a  witness  swore  he  saw  the  d^.  make  at  the 
time,  in  order  that  the  jury  might  compare  these  entries  with  the  [  *161  ] 
libel;  held,  that  it  could  not  be  done  ( Waddington  v.  Cousins,  7  C. 
&  P.  595).   The  witness  having  stated  that  he  believed  the  libel  to  be  in  the 
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handwriting  of  the  deil.,  although  somewhat  disguised ;  a  letter  was  put  in 
which  he  also  stated  to  be  the  defl.'s  letter,  but.  not  disguised,  on  the  ground 
that  it  referred  to  some  of  the  subjects  mentioned  in  the  libel ;  but  this  was 
objected  to  as  it  would  have  the  «ame  eflfect,  and  was  evidently  offered  ibr 
the  same  purpose  as  the  book  which.had  been  rejected :  held,  that  the  letter 
must  be  received  in  evidence,  and  that  bqing  once  in  evidence,  it  could  not 
be  withdrawn  (lb.).  Where,  the  question  in  an  action  on  a  bill  of  exchange 
was,  whether  tne  acceptance  was  that,  of  the  defl.,  or  not,  the  jury  will  be 
allowed  to  look  at  letters  written  by  the.defl.  on  the  subject  of  the  bill,  which 
are  given  in  evidence  in  the  cause  (Eaton  v.  Jarvis,  8  C.  &  P.  273).  Where 
the  question. was,  whether  the  deft  had  indorsed  or  not  a  promissory  note, 
the  plt.'s  counsel  will  not  be  allowed  to  give  in  evidence  a  number,  of  other 
notes,  bearing  the  deft.'s  undoubted .  signature,  with .  a  view  of  having  the 
jury  to  compare  the  handwriting  of  these  signatures  with  the  indorsement 
on  the  note  in  question,  and  the  jury  will  not  be. allowed  to  compare  anything 
with  the  indorsement  except  documents  otherwise  evidence  in  the  cause 
(Bromage  v.  Rice,  7  C.  &  P.  548 ;  Doe  v.  Newton,  5  Ad.  &  B.  514,  534 ; 
Griffiths  V.  Ivery,  11  Ad.  &  £.  323).  To  put  such  documents  into  the 
hands  of  a  witness,  merely  for  the  purpose  of  shaking  his  credit  by  subse- 
quent independent  evidence,  contradicting  his  testimony  as  to  these  docu- 
ments, would  tend  to  raise  collateral  issues  (Hughes  v.  Rogers,  8  M.  &  W. 
123). 

The  indorsee  sued  the  acceptor,  and  called  a  witness  to  prove  the  drawer's 
handwriting,  who  stated,  neither  the  drawing  nor  indorsing  were  the  hand- 
writing of  the  persons,  whose  they  purported  to  be.  But  it  was  proved,  that 
the  defl.  had  acknowledged  the  acceptance  to  be  his,  and  it  was  contended, 
that  as  the  acceptance  admitted  the  drawing  to  be  correct,*  the  jury  might 
find  for  the  pit.  if  they  thought,  upon  inspection  of  the. bill,  that  the  drawing 
and  indorsement  were. of  the  same  handwriting.  But  it  was  held  to  be  neces- 
sary, that  some  proof  should  be  given  as  to  whose  was  the  handwriting  (All- 
port  V.  Meek,  4  C.  «&  P.  267). 

Subscribing  Witness^  Handwritings  and  Identity^  Proof  of  the  hand- 
writing of  the  subscribing  witness  to  an  instrument  is  insufficient,  he  being 
dead,  without  any  further  proof  of  the  identity  of  the  parties,  except  the 
identity  of  the  name  and  description  (Page  v.  Mann,  Moo.  &  M.  70 ;  anJte^ 
p.  937),  where  the  law  on  the  subject  is  collected. 

A  plea  of  payment  of  money  into  court,  admits  the  party's  handwriting  in 
an  action  on  a  bill  of  exchange  (Gutteridge  v.  Smith,  2  H.  Bl.  374). 
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By  Writings^  p.  171. 

Gmerally^  p.  171. 

When  forming  part  of  the  Transaction ,  p.  1 7 1 . 

Ancient  Documents,  p.  172. 
By  Persons  disinterested,  p.  173, 

Against  Interest,  p.  174. 


By  Pakol. 

When  Inadmissible,']  The  general  rule  of  evidence  is,  that  testimony  of 
what  a  witness  has  heard  another  person  say  is  not  admissible,  though  that 
person  be  dead,  or  not  to  be  found ;  because  declarations  so  made  are  not 
upon  oath',' and  no [  opportunity  is  given  for  cross-examination  (Spargo  v. 
Brdwn,  9  B.  &  C.  938).  And  the  same  principle  applies  to  statements  in 
writing  (1  Ph.  Ev.  212 ;  e&^post,  p.  171). 

When  Admissible,']  There  are,  however,  exceptions  to  the  above  rule,  and 
evidence  is  admitted  of  what  a  witness  (since  dead  or  fraudulently  kept  away) 
swore  at  a  former  trial  between  the  same  parties  (Doncaster  (Mayor  of)  v. 
Day,  3  Taunt.  262 ;  2  Show.  47 ;  Green  v.  Guttwick,  B.  N.  P.  245),  if  the 
parties  to  the  two  actions  are  substantially,  though  not  nominally  the  same ; 
as,  where  in  the  former  action  a  party  is  pit.  or  deft.,  and  in  the  other  lessor 
of  the  pit.  in  ejectment  (Wright  v.  Tatham,  1  Ad.  &  E.  18,  19);  or,  where 
one  of  the  parties  to  the  second  action  was  in  the  former  action  joined  with 
several  others,  who  were  not  parties  to  the  second  action  (lb.);  the  principle 
seems  to  be,  whether  the  parties  in  the  second  action  had  the  right  to  object 
to  the  competency  of,  and  to  cross-examine  the  witness,  and  to  contradict 
him  by  other  testimony  (lb.  19).^   So,  if  the  parties  and  title  bo  the  same, 
though  the  land  sought  to  be  recovered  be  difierent  (Doe  v.  Derby,  1  Ad.  & 
B.  791,  n.).  But,  where  the  parties  are  neither  the  same,  nor  in  privity  with 
each  other,  the  evidence  is  not  admissible,  though  the  original  title,  and  one 
of  the  parties  may  be  the  same  (lb.  783).     Thus  A.,  being  possessed  of 
Biackacre  and  Whiteacre  by  the  same  title,  conveys  Blackacre'  to  B.,  evi- 
dence given  by  witnesses  since  dead,  in  an  action  between  C.  and  A.  respect- 
ing the  title  to  W.,  brought  subsequently  to  the  conveyance  from  A.  to  B., 
is  not  admissible  in  an  action  between  C.  and  B.,  as  to  the  title  to  Blackacre, 
for  the  parties  in  that  and  the  present  cause  were  different  (Doe  v.  Derby, 
s:upra).    The  former  action  of  ejectment  between  B.  &  C.  was  called  on  for 
trial  immediately  after  that  in  which  A.  obtained  a  verdict  against  C.    The 
counsel  for  C,  in  the  second  ejectment  said,  they  would  not  troublethe  court 
in  this  case,  the  evidence  in  both  being  the  same,  but  w^uld  consent  to  a 
verdict,  which  was  immediately  taken  for  the  pit.:  held;  that  this  could  not 
be  considered  as  proof  of  an  agreement  between  the  parties,  that 
the  evidence  given  in  the  first  ^cause  should  be  considered  as  re-  [  ^163  ] 
peated  in  the  second,  but  that  the  party  relying  on  such  agreement 
must  show  it  either  by  the  judge's  note,  or  some  distinct  evidence  (lb.).     It 
is  not  material,  that  the  former  evidence  was  given  upon  the  trial  of  an  issue 
arising  out  of  a  bill  in  chancery,  which  bias  been  dismissed  upon  the  motion 
of  the  pit.  in  equity  himself,  for  the  evidence  is  given  in  the  course  of  the 
trial  of  an  action  in  a  court  of  common  law,  under  the  obligation  of  an  oath 
(Wright  V.  Tatham,  1  Ad.  &  E,  20);  and  it  may  be  proved  by  a  person  who 
heard  him  give  his  evidence  (Strutt  v.  Rivington,  5  Esp,  36). 
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But  the  very  words  must  in  such  cases  he  repeated,  and  not  merely  their 
purport  or  effect  (Rex  v.  JoIUfle,  4  T.  R.  290)  ;  or  it  may  he  proved  by  the 
judge's  notes  (Ennis  v.  Donoisthorne,  1  Ph.  Ev.  219;  Doncaster  (Mayor  of) 
V.  Day,  tupra;  Crease  v.  Barrett,  1  Tyrw.  &  G.  112).  And,  what  a 
witness  has  heen  heard  to  say  at  another  time  may  he  given  in  evidence,  in 
order  to  confirm  or  invalidate  the  testimony  he  gives  in  court  (Holliday  v. 
Sweeting,  B.  N.  P.  294;  Gilh.  130). 

Where  the  present  defl.  in  ejectment  obtained  a  verdict,  and  the  present 
lessor  of  the  ph.  (who  Was  neither  a  party  to  the  trial,  nor  claiming  under 
any  one  who  was  so),  at  the  trial  intiroduces  what  passed  on  the  former  one, 
and  goes  on  to  show  that  the  verdict  there  proceeded  on  improper  evidence ; 
afler  this,  the  now  defl.  may  give  evidence  of  what  deceased  witnesses  proved 
at  the  trial,  with  a  view  of  showing  that  such  verdict  was  a  correct  one  (Doe 
V.  Passingbam,  2  C.  &  P.  440).  Rule  nisi  granted  to  enter  a  nonsuit.  Where 
a  witness  examined  on  an  issue  out  of  chancery  died,  and  a  new  trial  was 
granted,  parol  evidence  was  allowed  to  be  given  of  what  this  witness  had 
deposed  on  the  former  trial,  notwithstanding  there  was  there  the  usual  order 
for  reading  the  depositions  in  equity  of  such  witnesses  as  had  died  since 
the  first  trial  (Todd  v.  Winchilsea  (Earl),  3  C.  &  P.  387).  A  shorthand- 
writer  having  been  allowed  to  refer  to  his  notes  as  lo  the  testimony  of  witness* 
es  at  the  trial  of  an  indictment :  held,  that  such  evidence  was  improperly 
received,  as  the  witnesses  themselves  ought  to  have  been  called  (Willans  v. 
Taylor,  8  Moo.  &  P.  850). 

Where,  by  a  rule  of  court  made  by  consent  of  the  parties,  previously  to  the 
trial  of  an  ejectment,  it  is  ordered  that  the  shorthand-writer's  notes  of  the 
evidence  of  the  trial  oC  an  issue  out  of  chancery,  shall  be  read  in  evidence  as 
to  such  witnesses  as  shall  be  dead,  or  beyond  sea ;  evidence  given  by  him  of 
the  examination  at  the  former  trial  of  an  attesting  witness  since  dead,  who 
proved  the  execution  of  a  will,  the  due  execution  of  which  was  in  controversy 
on  both  occasions,  is  not  only  admissible  in  evidence  on  the  ground  of  con- 
sent in  the  rule,  but  being  admitted,  is  not  secondary  evidence,  but  is  evi- 
dence of  as  high  a  nature  as  that  of  a  living  attesting  witness  (Wright  v. 
Tatham,  1  Ad.  dc  E.  3).  The  proper  course  for  a  party  who  wants  a  tran- 
script of  the  evidence  adduced  at  the  former  trial  appears  to  be,  to  apply  to 
the  clerk  of  the  judge  who  presided,  &r  a  copy  of  his  notes  (Crease  v.  Bar- 
rett, 1  Tyrw.  &  G.  112). 

In  trover  to  recover  a  watch,  plea,  not  the  property  of  the  pit.  It  appear- 
ed the  watch  had  formerly  been  the  property  of  the  father  of  the  pit.  and  deft., 
who  were  two  brothers;  the  defl.  proved,  in  evidence,  letters  of«administra 
tion  of  his  father's  effects,  which  had  been  granted  to  him :  held,  that  the 
pit.,  in  answer  to  this  evidence,  was  entitled  to  give  evidence  of  conversations 
in  which  the  deceased  had  stated  that  he  had  given  the  watch  to  the  pit. 

(Smith  V.  Smith,  8  Bing.  N.  C.  20). 
[  *164  ]       *  Where  one  of  the  defls.  in  a  cause  informed  a  third  person  of 
the  partnership  of  the  defts.  reports  of  such  information  by  that 
person  are  admissible  in  evidence,  though  not  made  to  the  pit.,  or,  in  the 
presence  of  a  deA.  (Shott  v.  Streatfield,  1  Moo.  &  R.  8). 

Quare^  whether  in  support  of  a  plea  of  infancy,  declarations  by  the  defl.'s 
father  (smce  dead),  are  admissible  in  evidence  (Figg  v,  Wedderburne,  6  Jur. 
21Q) ;  semble^  by  Patteson,  J.,  that  they  are  not  (lb.). 

Hearsay  evidence  is  also  admissible,  when  it  forms  part  of  the  transaction, 
or  res  gesta;  in  proof  of  pedigree,  or  in  questions  of  legitimacy,  in  the  case 
of  dying  declarations,  in  support  of  public  rights  or  particular  customs,  in 
cases  of  prescription,  and  ancient  documents  (infra)*    So,  where  character 
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is  ID  question,  hearsay  evidence  of  the  representations  of  third  parties  is 
admitted  (Fowlkes  v.  Seliway,  8  Bsp.  236). 

When  Admissible  as  Part  cf  the  TransaOion.]  Where  the  expressions 
beard  constitute  a  part  of  the  transaction,  they  are  admitted  to  show  its 
character  or  the  speaker's  intention,  but  not  as  a  medium  of  proof  to  establish 
a  distinct  fact :  as,  the  declarations  of  a  trader  on  leaving  home,  to  show  an 
act  of  bankruptcy  (Rep.  t.  Hard.  267 ;  Marsh  v.  Meager,  1  Stark.  853 ; 
Baleman  v.  Baily,  1  T.  R.  512). 

In  an  action  to  recover  money  paid  by  a  bankrupt  in  contemplation  of 
bankruptcy,  his  declarations  as  to  the  estate  of  his  affairs  made  about  the 
time  of  the  transaction,  but  unconnected  with  it,  are  admissible  for  the  pit. 
(Vackers  v.  Cocks,  Moo.  &  M.  358 ;  Herbert  v.  Wilcocks,  ib.  355,  n.).  See 
Ds  to  declarations  of  bankrupts,  anie^  Vol.  I.,  p.  75,  ^Actions  by  Assignees 
t^  Bankrupts.^^y 

So  in  an  action  on  the  case  for  false  representation  of  the  solvency  of  a 
third  party,  which  induced  the  pits,  to  trust  him  with  goods  :  their  declara- 
tion at  the  time,  that  they  trusted  him  in  consequence  of  the  representation 
are  admissible  in  evidence  for  them  (Fellows  v.  Williamson,  Moo.  dc  M.  806). 
So,  in  an  action  against  the  drawer  of  a  bill,  what  is  said  by  the  drawee  on 
the  presentment  of  the  bill  when  due  is  admissible  in  evidence,  but  what 
passed  between  the  drawer  and  holder  afterwards  is  not  (Prideaux  v.  Collier, 
2  Stark.  57).  To  prove  that  there  was  a  good  consideration  for  a  convey- 
ance, the  verbal  instructions  of  the  alienor  to  his  solicitor  to  prepare  it  are 
good  evidence  (Tull  v.  Parlett,  Moo.  <Sc  M.  472). 

Where  felling  timber  is  ofiered  as  evidence  of  ownership  the  declarations 
of  the  party  so  employed,  as  to  the  property  being  in  another,  are  evidence 
to  rebut  it  (Doe  v.  Arkwright,  5  C.  ^  P.  575).  In  an  action  to  recover 
back  notes  delivered  to  the  defl.  by  the  pit,  the  latter  proved  that  the  former, 
who  was  the  executor  of  W.,  having  questioned  the  pit.  as  to  her  having 
possession  of  some  property  of  the  testator's,  the  pit.  handed  the  notes  over 
to  the  deft.,  stating  that  the  testator  had  given  them  to  her  before  her  death. 
The  deft,  did  not  deny  the  statement,  but  had  no  means  of  knowing  its  truth 
or  &lsehood.  There  was  contradictory  evidence  as  to  whether  the  deft. 
said  he  would  keep  the  notes,  or  that  he  would  keep  them  to  be  returned  to 
the  pit.  on  request.  The  notes  had  been  seen  in  the  plt.'s  possession  before 
testator's  death,  and  evidence  was  given  as  to  the  fiiimess  of  plt.'s  conduct 
respecting  the  testator's  property  in  general :  held,  that  the  declarations  made 
by  the  pit.  might  go  to  the  jury  as  evidence  in  her  favour,  on  the  ground 
(though  very  slight)  of  acquiescence  in  its  truth  by  the  deft.,  and  also  as 
being  part  of  the  res  gesta  on  the  occasion  of  the  deft.'s  obtaining  the  notes, 
and  as  giving  a  character  to  the  whole  conduct  ^of  the  pit.  (Hay- 
slip  V.  Gymer,  1  Ad.  &  E.  162).  A  declaration  by  the  obligee  [  *165  ] 
as  to  the  application  of  previous  payments  made  to  him  by  the 
obligor  is  not  evidence  as  between  the  sureties  (Dunn  v.  Slee,  Holt,  N.  P. 
401).  Where  a  will  is  disputed  on  the  ground  of  fraud,  circumvention,  or 
forgery,  declarations  of  his  intention  by  the  testator,  are  admissible  (Doe  v. 
Hardy,  1  Moo.  dc  R.  525).  The  admissibility  of  the  declaration  aepends 
not  merely  on  its  accompanying  an  act,  but  on  the  light  which  it  throws 
on  the  act  which  is  in  itself  relevant  and  admissible  evidence  (Wright  ▼. 
Doe  d.  Tatham,  7  Ad.  &;  E.  818 ;  4  N.  C.  489) ;  and  where  the  object  is  to 
establish  a  public  way  by  reputation,  jt  is  no  legitimate  evidence  to  prove 
that  the  tenant  of  land  near  the  way  planted  a  tree,  and  whilst  doing  so 
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stated  that  he  did  it  '^  to  show  the  boundary  of  the  road^'  (R.  v.  Bliss,  7  Ad. 
&  E.  560). 

In  assault  brought  by  husband  and  wife,  her  declarations  on  receiving  the 
hurt  were  admitted,  and  the  •  patient's  answers' are  evidence  as  to  his  suffer- 
ings and  the  state  of  his  health  (Aveson  v.  Kinnaird  (Lord),  6  East,  186, 
195,  198;  Thqmpson  v.  Trevanion,  Skin.  402).  The  declarations  of  the 
wife's  reasons  and  intentions  at  the  time  of  eloping  are,  m  crim.  cou.,  evi- 
dence, against  the  husband,  to  show  his  connivance  (Aveson  v.  Kinnaird^ 
supra;  Hoare  v.  Allen,  3  Esp.  276 ;  see  "  Criu.  Con.").  '  And,  to  prove 
the  general  bad  character  of  the  pit.,  who  sues  for  a  breach  of  promise  of 
marriage,  a  witness  may  give  in  evidence  the  representations  made  to  him 
by  thiid  persons  (Foulkes  v.  Sellway,  3  Esp.  236.    See  **  Marriage"). 

Dying  Declarations^  .  The  only  case  in  wh|ph  dying  declarations  have 
been  admitted  in  civil  actions  is,  where  a  subscribing  witness  of  a  bond  or 
will  begged  pardon  of  Heaven  at  his  death  for  having  been  concerned  in 
forging  the  instrument  (Wright  v.  Littler,  3  Burr.  1244;  and  by  Heath,  J., 
cit^  by  Lord  EUenborough,  6  East,  195;  Doe  v.  Ridgway,  4  B.  &  A.  53 ; 
see  observation  of  the  .Court  of  Exchequer  on  these  cases,  in  Stodart  v.  Dry- 
den,  1  M.  &  W.  615).  The  dying  declarations  of  A.  as  to  the  relationsfaap 
of  the  lessor  of  the  pit.  to  the  person  last  seised  are  not  admissible  (Doe  v. 
Ridgway,  4  B.  &  A.  53). 

Dedarations  of  Deceased  Members  of  Family^  The  question  ultimately 
raised  in  an  ejectment  being  whether  Elizabeth  S.,  deceased,  was  legitimate 
or  not,  a  certificate  of  the  marriage  of  E.  S.'s  alleged  father,  J.  D.,  to  her 
mother,  was  produced  by  a  witness,  who  said  he  received  it  from  E.  S.  The 
question, was  then  put,  whether  B.  S.  made  at  the  thne  any -statement  re- 
specting her  mother's  marriage;  held,  that  this  question  was  admissible,  it 
having  been  proved  before,  to  the  satisfaction  of  the  judge,  that  E.  S.  was  a 
member  of  the  family,  and  it  not  appearing  that  any  dispute  was  at  that  time 
known  to  exist  (Doe  d.  Jenkins  v.  Davies,  10  Q.  B.  314). 

Held,  also,  that  it.made  no:difierence  as  to  the  admissibility  of  the  answer, 
that  the  question -whether  E.  S.  was  a  member  of  the  family  was  in  fact 
identical  with  the  issue  on  which  the  opinion  of  the  jury  would  be  ultimately 
taken  (lb.). 

A  deed  was  put  in  whereby  E.  S.  conveyed  the  reversion  of  the  property 
to  E.  J.;  it  was  signed  by  E.  S.,  "  as  daughter  of  J.  D.  and  E.  J.,"  who  was 
an  undoubted  relation  of  J.D.,  and  was  tenant  for  life  of  the  property:  held, 
that  this  description  was  admissible  as  a  declaration,  it  not  appearing  that 
any  dispute  had  then  arisen  (lb.). 

Pedigree  and  Legitimacy.']  In  questions  of  legitimacy  and  pedigree,  the 
declarations  of  disinterested  persons,  since  dead,  are  admitted,  in  the  absence 
of  positive  proof  (Rex  v.  Eriswell  (Inhabitants  of),  3  T.  R.  707 ;  B.  N.  P. 
294).  Descriptions. in. wills,  upon  .monunients,  in  bibles  or  other  books, 
recitals  in  family  deeds,  or  engravings  upon  rings  are  evidence  of  birth  or 
pedigree ;  upon  the  principal  that  they  are  the  natural  effusions  of  a  party 
who  must  know  the  truth,  and  who  speaks  upon  an  occasion  where  the  mind 
has  no  temptation  to  exceed  or  fall  short  of  the  truth  (Whitelock  v.  Baker, 
13  Ves.  514 ;  Doe  v.  Rawlings,  1  Coop.  89;  Doe  v.  Pembrose,  11  East, 
505 ;  Higham  v.  Ridgway,  10  East,  120 ;  Goodwright  v.  Moss,  Cowp.  597 ; 
13  Ves.  144 ;  B.  N.  P.  233 ;  and  see  Slane  Peerage  case,  5  CI.  &  Fin.  23, 
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and  the  Vaux  Peerage,  lb.  526).    So,  a  pedigree  hung  up  in  a  family  man- 
sion  is  good  evidence  (Goodwright  v.  Moss,  supra).  < 

Therefore,  in  ejectment,  the , declarations  by  a  woman  that .  her  first  hus- 
band used  to  say  that  the  estate  would  go  to  J.  F.,  and  aAer  his  death  to  his 
heir  (under  whom  the  lessor  of  the  pit.  claimed)  were  admitted  to  show  the 
relationship  and  affinity  of  J.  F.  to  the  lessor  of  the  pit.  (Doe  v.  Randal,  2 
Moo.  6i  P.  20).  Qiusre^  whether  afler^  the  death  of  the  husband  and  wife 
the  declarations  of  the  wife  are  admissible  as  evidence  to  show  that  the  hus- 
band was  not  tenant  in  fee  of  lands  of  which  he  had  seisin,  and  " 
that  upon  a  certain  event  ^they.were  to  go  over  to  another  branch  [  *166  ] 
of  the  family  (Baker  v.  RayV  2  Russ.  63).  The  general  declara- 
tions in  the  answer. in  chancery  of  a  parent,  are  evidence  afler.his  death  to 
prove  that  a  child.bom  in  wedlock  is  a  bastard  (Goodwright  y;  Moss,  supra). 

Upon  the;  trial  of  an  issue  out  of  chancery,  monumental  inscriptions,  and 
declarations  made  by  a  deceased  relative,  were. offered  in  evidence  to  prove 
the  ages  of  the  parties  referred  to ;  but  were  rejected  by  Tindal,  C.  J. ;  but 
Lord  Brougham,  C,  after  argument,  expressed  a  strong  opinion  in  favour  of 
their  reception,  and  stated  that  Littledale,  J.,  and  Parke,  J.,  concurred  in 
opinion  with  him  (Kidney  v.  Colburn,  2  Russ.  &  M.  167);  see  the  case  of 
Rider  v.  Malbone,  cited  in  the  argument  when  Littledale,  J.  admitted  as  evi- 
dence of  the  age  an  inscription  on  a  tombstone,  stating  the  death.  *  An  old 
tracing  from  an  effaced  monument  is  evidence  (Slaney  v.  Wade,  7  Sim.  595). 

The  declarations  of.  a  deceased  parent  are  received  to  prove,  the  time  of 
the  child's  birth  (Roe  d.  Brewe  v.  Rawlings,  7  East,  290;  Hawes  v.  Wheeler, 
Herbert  v.  Tuckal,  T.  Raym.  84;  10  East,  120) ;  but  not  the  place,  for  there 
it  is  a  mere  question  of  locality  and  not  of  pedigree  (Rex  v.  Erith  (Inhabit- 
ants of),  8  Easti  542).  The  declarations,  to  be  admissible,  must  be  made 
by  some  person  whose  connexion  with  the  party  in  question  affords  some 
assurance  of  correct  and  peculiar  information  (Whitelock  v.  Baker,  Doe  v. 
Harvey,  2  Moo.  &  R.  28 ;  13  Ves.  514);  as  to  the  declarations  of  deceased 
parents  to  prove  a  marriage,  in  a  question  of  legitimacy,  see  6  T.  R.  880; 
B.  N.  P.  112 ;  or  of  a  deceased  husband,  to  prove  the  legitimacy  of  his  wife, 
and  the  pedigree  of  her  family,  though  no  blood  relation,  Vowles  v.  Young, 
13  Yes.  148;  Doe  v.  Harvey,  R.  dc  M.  297.  -  So,  hearsay  is  good  evidence 
to  prove  who  is  a  person's  godfather,  whom  he  married,  what  children  he 
had,  or  the  death  of  a  relation  beyond  sea,  &c  (B.  N.  P.  294  et  seq.).  The 
declarations  of  a  deceased  parent  and  another  relative,  were  admitted  to  show 
which  of  several  children  bom  at  a  birth  was  the  eldest  (12  Yin.  Abr.  247, 
per  Reynolds,  C.  B.).  The  declarations  as  to  his  own  illemtimacy  or  place 
of  birth  are  not  evidence  (R.  v.  Rishworth,  2  Q.  B.  476);  unless  indeed 
against  himself  or  persons  claiming  under  him  (lb.). 

The  declarations  of  illegitimate  relations  are  not  admissible  (Doe  v.  Bur- 
ton, 2  Moo.  dc  R.  28). 

Whether  conditions  precedent  as  to  theadmissibility  of  evidence  have  been 
fulfilled,  is  a  question  for  the  judge  who  tries  the  cause.  Thus,  where  de- 
clarations on  a  question  of  pedigree  by  a  deceased  member .  of  the  family, 
are  tendered  in  evidence,  it  is  for  the  judge  to  decide  whether  the  declarant 
has  been  proved  to  be  a  member  of  the  family,  and  it  makes  no  difference 
that  the  legitimacy  of  the  declarant  happens  to  be  also  the  only  question  in 
issue  for  the  jury.  Where  the  declaration  was  that  the  declarant  had  .re- 
ceived a  document  from  her  mother,  who  told  her  it  was  her  marriage  cer- 
tificate: held,  that  this  declaration  was  admissible  (Doe  v.  Davis,  16'  Law  J., 
N.  S.,  Q.  B.  218). s  Declarations  of  relationship, are  not  inadmissible  on  the 
ground  that  the  parties  have  an  interest  in  establishing  the  relationship,  there 
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being  no  lis  mata  at  the  time  (lb.).  A  minute  book  of  a  visitation  signed  by 
the  heads  of  the  family  has  h&en  admitted,  though  produced  from  a  private 
library  (Pitton  v.  Walter,  1  Stra.  162).  A  paper  in  the  handwriting  of  a 
deceased  member  of  the  family  giving  a  genealogical  account  of  the  fi&mily, 
though  in  some  particulars  erroneous,  and  which  was  never  made  public, 
and  professed  to  be  founded  partly  on  hearsay,  was  admitted  (Moniton  v. 
*  Attorney-General,  2  Russ.  &  M.  147).  So,  a  ring  worn  publicly, 
[  ^'Id?  ]  stating  the  date  of  the  person's  death  whose  name  has  been  engraven 
upon  it  (lb.  162).  But  an  old  pedigree  professing  to  be  eollected 
from  registers,  wills,  monumental  inscriptions,  family  records,  and  history, 
is  not  admissible  (though  proved  to  be  signed  by  the  members  of  a  family) 
on  the  ground,  that  it  did  not  Mi  within  the  principle  upon  which  hearsay 
evidence  of  this  description  had  always  been  admitted — ^viz.,  the  peculiar 
knowledge  which  members  of  a  family  are  supposed  to  have  of  their  own 
connexions ;  and  at  most  it  was  oidy  secondary  evidence,  for  it  was  compiled 
from  existing  documents  (Davies  v.  Lowndes,  5  Bin^.  N.  C.  161).  Held 
on  error,  that  it  had  been  improperly  rejected  for  all  purposes,  as  it  was  at 
all  events  admissible  to  show  the  relationship  of  those  persons  who  were  de- 
scribed by  the  framer  of  the  pedigree  as  living,  and  who  might  be  presumed 
to  be  personally  known  to  him  (lb.;  6  Man.  &  G.  471).  The  declarations 
and  their  subject-matter  need  not  be  contemporaneous.  Therefore,  a  per- 
son's declaration  that  his  grandmother's  maiden  name  was  A.  B.,  is  admis- 
sible (Monkton  v.  Attorney-General,  2  Russ.  &  M.  158).  The  declarations 
of  a  deceased  person  as  to  the  fact  of  his  own  marriage  are  evidence  (B.  N. 
P.  112 ;  R.  y.  Bramley,  6  T.  R.  830). 

But  the  opinion  of  deceased  neighbours,  acquaintances,  and  servants,  not 
connected  with  the  family,  is  not  admissible  (Id  Yes.  147;  18  Yes.  443, 
446 ;  Rex  v.  Eriswell  (Inhabitants  of),  8  T.  R.  723  ^  Weeks  v.  Sparke,  1 
M.  dc  S.  689;  Pike  v.  Carter,  3  Bins.  86;  Morewood  v.  Wood,  14  East, 
330 ;  Johnson  v.  Lawson,  2  Bing.  66).  Nor  is  the  hearsay  of  a  relation  to 
be  admitted  when  that  relation  himself  can  be  produced  (Cortius  v.  Mumez, 
2  Stark.  024  ^  B.  N.  P.  113 ;  Harrison  v.  Bkdes,  3  Camp.  457).  Nor  are 
the  declarations  of  a  wife  ever  allowed  to  prove  the  non-access  of  the  hus- 
band (Rex  V.  Luff,  8  East,  203 ;  Goodwright  v.  Moss,  Cowp.  592 ;  B.  N. 
P.  112 ;  Rex  v.  Kea  (Inhabitants  of),  11  East,  133). 

Although  to  admit  the  declarations,  it  is  necessary  to  give  evidence  dekors 
to  connect  the  persons  making  them  with  the  family ;  yet,  where  the  ques- 
tion is  whether  A.  be  related  to  C,  the  declarations  of  B.,  who  is  proved  to 
be  related  to  A.,  are  evidence  to  prove  C.  related  to  A.,  without  evidence 
dehors  to  prove  B.  related  to  C.  (Monkton  v.  Attorney-General,  2  Russ.  ds 
M.  156).  The  relatives  whose  declarations  are  ofiered  must  be  dead 
(Pendrell  v.  Prendrell,  2  Stra.  295).  Hearsay  declarations  are  admissible 
to  prove  the  identity  of  the  party  (Reg.  v.  St.  Mildred,  Canterbury,  2  Jur. 
46). 

When  post  litem  fnotamy  if  the  declarations  were  made  after  the  com- 
mencement of  a  suit,  or  of  a  controversy  preparatory  to  it,  they  are  not  to 
be  received  (Berkley  Peerage  case,  4  Camp.  401 ;  2  Selw.  N,  P.  712), 
though  it  is  not  proved  that  the  controversy  was  known  (S.  C.  4  Camp. 
417) ;  and  the  award  of  an  arbitrator  upon  the  same  question  between  differ- 
ent parties,  has  been  rejected  upon  this  ground  (Rex  v.  Cotton,  3  Camp. 
444).  The  term  controversy  must  not  be  understood  merely  as  signifying 
an  existing  suit  (Monkton  v.  Attorney-General,  2  Russ.  &  M.  161 ;  Walker 
V.  Beauchamp,  6  C.  &  P.  552). 
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A.,  in  17989  died,  possessed  of  property,  which  many  years  afler  B.  com- 
menced a  suit  to  recover.  In  1799  a  relation  of  B.  made  a  declaration, 
showing  that  B.  was  the  heir,  and  next  of  kin  of  A. :  held,  not  receivable  in 
evidence  as  the  lis  mota  or  commencement  of  controversy  must  be  taken  to 
be  the  arising  of  that  state  of  facts  on  which  the  claim  is  founded  without 
anything  more  (Walker  v.  Beauchamp,  supra). 

*But  where,  in  a  suit  as  to  the  custom  of  a  manor,  depositions 
in  a  former  suit  relative  to  a  custom  of  the  same  manor  were  [  *16d  ] 
ofiered  in  evidence;  it  was  held  no  objection  that  the  depositions 
taken  in  a  former  suit  were  post  litem  motam  if  the  two  suits  were  not  upon 
the  same  custom,  and  where  the  former  suit  was  very  ancient,  it  was  held 
unnecessary  to  prove  by  extrinsic  evidence  that  the  witnesses  who  made  the 
depositions  were  in  the  same  situation  in  which  they  professed  to  stand,  or 
that  they  had  the  means  of  beeoming  acquainted  with  the  customs  of  a  manor 
(Freeman  v.  Phillips,  4  M.  &  S.  486 ,-  anie^  Vol.  I.,  p.  808 ;  but  see  Ban- 
bury Peerage  case,  supra). 

^  To  prove  rights  of  a  public  nature  (Berkeley  Peerage  case,  4  Camp.  415 ; 
y^eeks  v.  Sparke,  1  M.  ds  S.  686 ;  Morewood  v.  Wood,  14  East,  320), 
manorial  customs  (Denn  v.  Spray,  1  T.  R.  466),  or  a  custom  in  a  borough 
to  exclude  foreigners  (semb^  Davies  v.  Morgan,  5  Cromp.  &  J.  587),  a 
right  of  common  pur  cause  de  vicinage  (Pritchard  v.  Powell,  Law  J.,  N.  S., 
Q.  B.  166),  boundaries  of  parishes  and  manors  (Nichols  v.  Parker,  14  East, 
331 ;  Plaxton  v.  Dart,  10  B.  &  C.  19),  and  that  whether  it  be  an  existing  or 
reputed  manor  (Doe  v.  Sleeman,  Q.  B.  46),  or  a  parish  modus  (Weeks  v. 
Sparke,  1  M.  &  S.  691 ;  White  v.  Lisle,  4  Madd.  215),  but  not  of  a  farm 
modtis,  toll-traverse  (Brett  v.  Beales,  Moo.  &  M.  416),  or  a  ferry  (Pirn  v. 
Carel,  6  M.  &  W.  234).  A  right  of  free  warren  by  prescription  (Carnar- 
von (Lord)  V.  Villebois,  13  M.  &  W.  313) ;  hearsay,  or  common  reputa- 
tion, is  admitted  to  be  evidence.  But  such  declarations  must  not  have  been 
made  post  litem  matam  (Rex  y.  Cotton,  8  Camp.  444).  And  evidence  must 
be  first  given  of  the  exercise  of  the  right  to  let  in  the  evidence  of  i:pputation, 
which  then  is  confined  to  the  declarations  of  such  old  persons  as  were  in  a 
situation  to  know  (lb. ;  see  Weeks  v.  Sparke,  supra;  Rush  wood  v.  Craven, 
M'Cle.  &  Yo.  417).  But  in  Crease  v.  Barrett,  it  has  been  held  that  it  is  not 
necessary  that  the  fact  of  user  should  be  shown  (1  C.  M.  &  R.  919).  A 
customary  heriot  payable  by  a  freeholder  may  be  established  by  similar 
payments  by  other  freeholders  of  the  same  manor  (Damerell  v.  Protheroe, 
16  Law  J.,  N.  S.,  a  B,  170). 

As  to  the  competency  of  witnesses  in  these  cases,  it  is  no  objection  to  the 
admission  of  snch  evidence,  to  prove  the  boundaries  of  a  parish,  or  a  paro- 
chial moduSj  that  the  deceased  was  a  parishioner,  claiming  a  right  of  com- 
mon, which  his  declaration  might  enlarge  (Nicliolls  v.  Parker,  14  East, 
331) ;  or  liable  to  pay  tithes,  which  it  might  abridge  (Harewood  v.  Sims,  1 
Wigli^  112).  But,  generally,  though  general  reputation  is  evidence,  repu- 
tation or  tradition  of  a  particular  fact  is  none  (Shove  v.  Pincke,  5  T.  R. 
125 ;  8  T.  R.  709 ;  Morewood  v.  Wood,  14  East,  330,  331 ;  Weeks  v. 
Sparke,  1  M.  ds  S.  687 ;  1  Pri.  253) ;  as,  that  a  house  stood  in  a  particular 
spot  (Ireland  v.  Powell,  Pea.  Ev.  15 ;  Garnons  v.  Barnard,  1  Anst.  298). 

But  to  prove  a  prescriptive  right  strictly  private,  such  evidence  is  not 
admissible  (Morewood  v.  Wood,  supra;  Bickards  v.  Bassett,  10  B.  &  C. 
663;  R.  V.  Antiobus,  2  Ad.  &  E.  793);  but  see  Weeks  y.  Sparke,  where 
such  evidence  was  allowed  in  support  of  a  claim  of  common  appurtenant  (1 
M.  ds  S^  687).  Where  the  boundary  of  a  tenement  and  a  hamlet  are  shown 
to  coincide,  evidence  of  reputation,  as  to  the  bounds  of  the  latter,  is  legiti- 
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mate  evidence  of  the  former  (Thomas  v.  Jenkins,  6  Ad.  &  E.  525).  Evi- 
dence of  reputation,  that  certain  landowners  were  bound  to  repair  ratiane 
tenura^  is  not  admissible,  although  it  wras  suggested  that  such  liability  was 
of  a  general  interest,  as  tending  to  abridge  the  liability  of  the  parish 
[  *160  ]  (R.  V.  Wavertree,  2  Moo.  &  R.  853,  and  n.).  Where  a  •copper- 
plate was  produced,  in  order  to  prove  that  a  certain  road  was  a 
highway,  which  so  described  it,  and  it  purported  to  have  been  taken  by 
direction  of  the  churchwardens,  it  was  rejected,  although  the  pit.  o&red  to 
prove  that  it  was  generally  received  in  the  parish  as  an  authentic  map  (Pol- 
lard V.  Scott,  Pea.  18).  A  paper  signed  by  several,  at  a  public  meeting, 
called  for  the  purpose  of  considering  about  'repairing  a  way,  stating  that  it 
was  not  a  public  way,  is  evidence,  though  slight,  against  the  right  (Barra- 
clough  V.  Johnson,  8  Ad.  &  E.  09).  Reputation  is  admissible  on  a  question 
as  to  private  rights  (Davies  v.  Lewis,  2  Chit.  Rep.  535). 

On  an  issue  joined,  .whether  a  certain  place,  situate  on  the  bank  of  a  river, 
is  a  public  landing-place  for  all  the  king's  subjects,  evidence  may  be  given 
of  reputation,  that  it  is  not  a  public-landing-place  (Drinkwater  y.  Porter,  7 
C.  &  P.  181).    Upon  an  information  against  a  sheriff  for  refusing  to  exe- 
cute prisoners  upon  whom  sentence  of  death  had  been  passed  by  justices  of 
gaol  delivery,  sitting  in  his  county,  evidence  was  received  for  the  crown  of 
an  order  of  gaol  delivery,  requiring  a  former  sheriff  to  hang  a  criminal  in 
chains,  and  an  examined  copy  of  the  cravings  of  that  sheriff  to  be  allowed 
his  expenses  of  gibbeting  such  criminal,  which  were  allowed  by  the  then 
chancellor  of  the  exchequer  (R.  v.  AntroW,  2  Ad.  &  E.  798).     Qucere^ 
whether  in  a  question  as  to  the  liability  of  the  mayor  and  citizens  of  an  incor- 
porated city  to  perform  a  certain  public  duty,  declarations  of  deceased  citi- 
zens, in  favour  of  the  existence  of  such  liability,  are  admissible  in  evidence 
(lb.).  c       . 

The  declarations  of  a  deceased  lord  of  a  manor  as  to  the  extent  of  the 
waste  are  not  evidence  (Crease  v.  Barrett,  1  C.  M.  &  R.  919).  Reputation 
alone  is  said  to  be  evidence  of  the  existence  of  a  manor  (Steel  v.  Pritchett,  2 
Stark.  463) ;  but  it  seems  that  some  foundation  should  be  laid  by  proof  of 
acts  done,  as  holding  courts,  dsc. ;  but  the  mere  production  of  a  deputation 
to  kill  game,  is  not  of  itself  sufficient  proof  even  of  a  colourable  title  to  a 
manor  (Rushwood  v.  Craven,  M*Cle.  &  Yo.  417).  • 

Reputation  as  to  the  exemption  of  the  sheriff  of  a  county  from  the  perform- 
ance of-  a  public  duty,  viz.,  the  execution  of  criminals,  wais  rejected,  on  the 
ground  that  there  was  no  question  of  public  or  general  interest  involved  (R. 
V.  Antrobus,  2  Ad.  &  E.  793). 

In  cases  of  rights  or  customs  which  are  not  properly  speaking  public,  but 
of  a  general  nature,  and  gpncem  a  multitude  of  persons  (as  questions  with 
respect  to  boundaries  and  customs  of  particular  districts,  though  the  rule  is 
not  so  clearly  laid  down),  it  seems  that  hearsay  evidence  is  not  admissible, 
unless  it  be  derived  from  -  persons  conversant  with  the  neighbourhood. 
Therefore,  in  Rogers  v.  Wood,  2  B.  ^  Ad.  245,  a  document  purporting  to 
be  a  decree  of  certain  persons,  the  lord  treasurer  and  chancellor  of  the  exche- 
quer, and  under-treasurer,  dec,  who  had  no  authority  as  a  court,  was  held 
to  be  inadmissible  evidence  on  a  question  whether  the  city  of  Chester,  before 
it  was  made  a  county  of  itself,  formed  a  part  of  the  county  palatine,  because 
these  personages  had  from  their  situations  no  peculiar  knowledge  of  the  facts ; 
on  the  other  hand,  actual  inhabiting  in  the  place  the  boundaries  of  which 
were  in  dispute,  is  unnecessary.  Where  the  rfght  is  really  public,  a  claim 
of  highway,  for  instance,  in  which  all  the  king's  subjects  are  interested,  it 
seems  difficult  to  say  that  there  ought  to  be  any  such  limitation.  In  a  matter 


HEARSAY  EVIDENCE.  169 

in  which  all  are  concerned,  reputation  from  any  one  appears  to  be  receivable, 
but  of  course  it  would  be  almost  worthless,  unless  it  come  from  persons  who 
were  shown  to  have  some  means  of  knowledge,  as  by  living  in  the  neigh- 
bourhood, or  frequently  using  the  road  in  dispute  (Crease  v.  Barrett,  1  C. 
M.  &  R.  928,  per  Parke,  B.).  *Therefore  the  answers  of  tenants 
of  a  manor  to  an  old  commission  of  survey,  issued  by  the  lord,  [  *170  ] 
finding  the  bounds  of  the  manor,  and  his  right  to  wreck,  are  evi- 
dence of  the  former  (Talbot  v.  Lewis,  1  C.  M.  ds  R.'  495).  A  document  in 
the  time  of  Elizabeth,  produced  from  the  office  of  the  Duchy  of  Lancaster, 
purp<>rting  to  be  a  survey  of  the. duchy  manor,. taken  by  the  deputy  sur- 
veyor-general, by  the  oaths  of  twenty  tenants  of  the  manor,  whose  names 
were  subscribed,,  was  held  inadmissible  evidence  of  the  bounds  of  the  manor, 
there  being  no  ground  for  presuming  that  any  survey  was  in  fact  made 
(Evans  v,  Taylor,  7  Ad.,  &.E.  617).  The  ancient  answers  of  the  conven- 
tionary  tenants  of  a  manor,  stating  the  rights  of  the  lord  of  the  manor,  are 
evidence  even  against  the  freeholders  (Crease  v.  Barrett,  supra). 

On  an  issue  to  try  whether  a  farm  modus  of  21/.  19«.  8^.  was  payable 
for. a  certain  farm,  a  former  occupier  of  the  farm  cannot  be  asked  what  he 
has  heard  his  deceased  father  say  respecting  this  modus^  although  his  father 
had  also  occupied  the  farm,  because  this  would  be  evidence  of  ^reputation  of 
a  fact  (Well  v.  Jesus  College,  Oxford,  7  C.  &  P.  284).  So,  declarations 
made  by  a  deceased  attesting  witness  respecting  the  attested  instrument,  are 
net  admissible  in  evidence,  though  admissions  of  fraud  or  forgery  on  his  own 
part,  and  though  the  instrument  has  been  proved  by  evidence  of  his  hand- 
writing (Stodart  v.  Dryden,  1  M.  &  W.  615).  Where  it  was  urged,  that  as 
the  pit.  used  the.  declaration  of  the  subscribing  witness,  evidenced  by  his 
signature,  to  prove  the  execution,  the  defl.  might  use  any  declaration  of  the 
eame  witness  to  disprove  it.  ^  The  court  held,  that  the  proof  of  actual  attes- 
tation is  not  the  proof  of  a  declaration,  but  of  a  fact  (lb.) ;  and,  where  it 
was  contended  that,  the  evidence  was  receivable  on  the  ground  that  it  was 
in  the  nature  of  a. substitute  for  the  loss  of:  the  benefit  of  the  cross-examina- 
tion of  the  subscribing  witness,  if  he  had  been  alive,  and  personally  exa- 
mined, either  the  fact  confessed. would  have  been  proved,  or,  if  not,  the  wit- 
ness would  have  been  liable  to  be  contradicted  by  proof  of  his  admission, 
and  that  every  declaration  was  admissible  which  might  have  been  given  in 
evidence  to  impeach  .the  credit  of  the  witness  himself  on  his  personal  exami- 
nation. The  court  ruled  that  the  evidence  was  inadmissible  (lb.).  Where 
the  cases  of  Wright  v.  Littler,  Aveson  v.  Kinnaird  (Lord),  and  Doe  v.  Ridg- 
way,  are  commented  upon  by  the  court.  Although  ancient  answers  of  con- 
versionary  tenants  of  a  manor,  stating  the  rights  of  the  lord  of  the  manor, 
are  admissible  in  evidence,  yet,  if  they  state  facts  only,  they  are  not,  thus : 
**That  the  commons  of  the  said  manor  do  belong  to  the  tenants  of  the 
said  manor,  unstinted,. who  have  always  enjoyed  the  same  under  the  yearly 
rent  of  33/.  4^.,  as  by  the  records  thereof  remaining  with  the  auditor  of  the 
duchy  appeareth ;  unto  which,  for  the  more  certainty  we  refer"  (Crease  v. 
Barrett,  1  C.  M.  &  R.919). 

But,  in  questions  of  pedigree,  as  reputation  necessarily  relates  to  the  par- 
ticular facts  of  marriage,  birth,  &c.,  such  evidence  is  adinitted  (4  Camp.  416). 
The  declarations  of  an  old  person,  still  alive,  cannot  be  admitted  as  proof  of 
reputation  (Wool way  vl  Rbwe,  1  A.  &  E.  117). 

WJien  Admissible  against  Witnesses^  Interests.)  Declarations  of  deceased 
persons  against  their  own  interest  are,  in  many,  cases,  admitted  to  be  evi- 
dence (see  Barker  v.  Ray,  2  Russ.  R.  67,  n.,  where  the  cases  are  collected; 
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see  also  Exeter  (Mayor  of)  v.  Warren,  5  Q.  B.  578 ;  Musgrave  v.  Emmer- 
son,  16  Law  J.  174,  Q.  B.)  of  all  the  facts  there  stated  though  some  of  them 
may  not  have  been  within  the  party's  own  knowledge,  for  the  whole  decla- 
ration must  be  taken  tc^ether  *'(Crease  v.  Barrett,  1  C.  M.  &  R. 
[*'171  ]  019);  as,  a  deceased  occupier's  declaration  that  he  rented  the  land 
of  a  particular  person,  is  eyidence  of  that  person's  seisin  (Peace- 
able V.  Watson,  4  Taunt.  16;  HoUoway  v.  Raikes,  2  T.  R.  55;  Came  v. 
Nicholl,  1  Biog.N.  0.430);  for,  occupation  being  presumptive  evidence  of  a 
seisin  in  fee,  any  declaration  claiming  a  less  estate,  is  against  the  party's 
interest  (Crease  v.  Barrett,  1  C.  M.  &  R.  981 ;  Doe  v.  Langiield,  16  M.  & 
497).  A.  had  forty-five  years  before  enclosed  a  piece  of  ground  from  the 
waste,  and  built  a  cottage  on  it,  and  was  then  dead ;  twenty-nine  years 
ailer  that  his  widow  and  daughter  lived  on  the  premises  till  the  death  of  the 
former,  a  month  before  the  trial :  held,  in  ejectment  by  A.'s  eldest  son,  that 
the  declarations  of  the  mother  were  evidence  for  the  lessor  of  the  pit., 
although  she  was  not  in  the  sole  occupation  of  the  premises  when  such  de- 
clarations were  made  (Doe  v.  Jauncey,  8  C.  &  P.  99).  A  declaration  by  a 
person  in  the  management  of  an  estate,  viz.  that  he  managed  it  for  his  son, 
is  admissible  for  the  son  (De  Bode's  case,  8  Q.  B.  208). 
The  declarations  of  tenants  deceased  are  admitted,  to  show  that  a  certain 
'  piece  of  land  is  parcel  of  the  estate  they  occupied  (2  T.  R.  58 ;  14  £^st, 
882  ;  2  M.  &  S.  49 ;  1  M.  ^  S.  77,  679).  So,  where  the  question  was, 
whether  horses  taken  by  the  defl.  under  a  heriot  custom  belonged  to  the  pit., 
or  to  A.  B.,  deceased,  the  declarations  of  A.  B.,  that  they  belonged  to  the 
pit.,  were  held  good  evidence  (Ivat  v.  Finish,  1  Taunt.  141).  Upon  an 
issue,  whether  A.  B.  died  possessed  of  a  certain  property,  her  declaraiions 
that  she  had  assigned  it  were  received  (1  Taunt.  144).  Declarations  by  the 
owner  of  adjoining  land,  that  his  neighbour's  extends  so  far,  accompanied 
with  acts  of  forbearance  to  go  farther,  or  even  declarations  against  his  own 
interest,  without  such  acts,  are  evidence  of  the  extent  of  that  neighbour's 
land  (Stanley  (Sir  T.)  y.  White,  14  East,  882).  It  is  the  constant  practice 
to  receive  sucn  evidence  in  questions  of  tolls,  rights  of  way,  freehold  in 
wastes,  and  the  like(l  T.  R.  659;  14  East,  842  ;  1  Camp.  310;  5  Taunt. 
752).  The  persons  who  make  the  declarations  must  be  deceased  at  the  time 
of  trial ;  and,  if  living,  and  incapable  of  attending  from  illness,  such  declara- 
tions are  not  admissible  (8  Camp.  457 ;  1  Pri.  282).  A  statement  by  a 
clergyman  that  he  had  celebrated  an  irregular  marriage,  was  held  not  to  be 
evidence  of  the  marriage  (Sussex  Peerage  case,  11  Ci.  &  Fin.  85). 

By  Wbitinos. 

Written  Statements  in  Hie  nature  of  Hearsay  Evidence.]  The  rules  and 
principles  of  hearsay  evidence  apply  to  statements  in  writing  no  less  than 
to  words  spoken.  The  only  di^rence  is,  that  there  is  greater  facility  of 
.proof  in  the  former  case,  as  a  written  account  is  proved  to  be  genuine  by 
proof  of  the  handwriting ;  but  the  genuiness  of  oral  declarations  must  depend 
upon  the  memory  and  accuracy  of  the  witnesses  who  profess  to  speak  to 
them  (1  Ph.  Ev.  218). 

Where  Fart  of  the  Transadian^  Where  A.,  the  holder  of  a  bill,  deposits 
it  with  B.,  as  security  for  the  balance  of  accounts  between  them,  and,  afler 
it  is  due,  B.  indorses  it  to  C,  in  an  action  by  C.  against  A.,  the  account- 
book  of  B.  19  not  evidence  in  diminution  of  the  balance  between  A.  and  B. ;  but 
a  contemporaneous  entry  or  declaration  would  have  been  admissible  (Collen- 


HEARSAY  EVIDENCE.  171 

ridge  t.  FRrquharson,  1  Stark.  259).  A  letter,  inclosing  a  note,  may  be 
read  in  evidence,  as  a  declaration,  accompanying  an  act,  to  sl^ow  for  what 
purpose  the  note  was  sent  (Bruce  v.  Hurly,  1  Stark.  23).  Letters  by  the 
payee  *to  the  maker  of  a  promissory  note,  contemporaneous  with 
the  making,  and  forming  part  of  the  original  transaction,  are  ad-  [  *'172  ] 
missible  in  evidence  to  prove  the  consideration  between  those  par- 
ties; and  this  in  an  action  by  the  indorsee  against  the  maker  (Kent  v. 
Lowen,  1  Camp.  177 ;  see,  also,  1  Camp.  512  ;  B.  N.  P.  17).  The  parties 
must  themselves  be  called  (1  Ph.  Ev.  220,  ante).  What  a  third  person  has 
said,  or  written^  is  admissible  in  many  cases,  as  amounting  to  an  act  done 
by  him,  or  as  showing  his  knowledge,  or  as  evidence  of  his  conduct.  If,  for 
instance,  it  is  material  to  inquire  whether  a  certain  person  gave  a  particular 
order  on  a  certain  subject,  what  he  has  said  or  written  may  be  evidence  of 
that  order  (lb.).  Letters  from  a  trader,  who  has  lefl  the  realm,  are  admitted 
to  establish  an  act  of  bankruptcy,  by  showing  his  intent,  such  departure  and 
absence  being  a  continuous  act  (Thompson  v.  Haigh,  9  Moo.  217). 

In  an  action  to  recover  fraudulent  payments,  answers  to  letters  written  by 
the  bankrupt,  acknowledging  assistance,  may  be  read  to  prove  the  refusal 
to  give  assistance,  and  his  consequent  knowledge  of  the  state  of  his  afiairs 
(Vacher  v.  Cooks,  Moo.  &  M.  358).  A  trader  being  in  embarrassed  cir- 
cumstances, assigned  all  his  "  effects,  stocks,  books,  and  book  debts,"  ibr 
the  benefit  of  his  creditors.  In  an  action  afler  his  death  against  the 
assignee  as  executor  de  son  tart,  held,  that  a  list  of  creditors  made  out  by  the 
direction  of  the  assignor,  about  the  time  of  the  execution  of  the  assignment^ 
was  evidence  for  the  deft,  for  the  purpose  of  disproving  fraiid  (Lewis  v. 
Rogers,  1  C.  M.  &  R.  48).  In  an  action  for  crim.  con.  letters  written  by 
the  wife  testifying  affection  for  her  husband  are  evidence  for  him  (Willis  v. 
Bernard,  8  Bing.  376 ;  see  ''  Cbim.  Con.").  So  letters  from  the  wife  to  the 
pit.  are  admissible,  though  living  apart,  and  the  cause  of  separation  unex- 
plained ;  as  their  expressions  are  admitted,  when  together,  to  show  the  terms 
on  which  they  live  (Trelawney  v.  Coleman,  1  B.  &  A.  90).  A  bill  in  chan- 
cery by  a  father,  stating  his  pedigree,  has  been  admitted  (Taylor  v.  Cole,  7 
T.  R.  3,  n.) ;  but  see  the  resolution  of  the  judge  in  the  Banbury  Peerage  case 
(2  Selw.  N.  P.  674) ;  where,  however,  there  was  a  lis  mota  when  the  bill 
was  filed. 

The  recital  in  a  family  conveyance  by  a  trustee  is  evidence  of  parentage 
(Staney  v.  Wade,  7  Sim.  595).  Old  depositions  in  a  suit  purporting  on  the 
fiu^  of  them  to  be  made  by  relations,  but  not  proved  aliunde  to  have  been  so, 
are  not  evidence  (Banbury  Peerage  case,  2  Selw.  N.  P.  763;  Davies  v. 
Morgan,  1  Cr.  &  J.  591 ;  but  see  Phillips  v.  Freeman,  4  M.  &  S.  486).  It 
is  no  objection  that  the  person  who  made  the  declaration  stood  in  pari  casu 
with  the  person  tendering  it  in  evidence  (Monkton  v.  Attorney-General,  2 
Russ.  &  M.  139).  In  Doe  v.  Traver,  R.  <Ss  M.  141,  Abbott,  C.  J.,  cites  a 
case  where  a  widow  was  admitted  in  the  House  of  Lords  to  prove  declara- 
tions of  her  deceased  husband  in  support  of  her  son's  title,  though  the  hus- 
band, if  living,  would  have  had  the  right  which  the  declaration  went  to 
establish.  And  they  are  admissible,  though  they  tend  to  show  the  declarant's 
own  title  at  the  time,  provided  there  was  then  no  lis  mota  (lb.) ;  and  ahhough 
•that  title  is  the  point  in  issue  (Doe  v.  Davies,  16  Law  J.,  N.  S.,  Q.  B. 
218). 

A  written  declaration  of  a  deceased  corporator,  seems  to  be  evidence  in 
support  of  a  custom  to  exclude  foreigners,  though  he  could  not  have  been 
called  if  alive  (Davies  v.  Morgan,  1  Cr.  ds  J.  587). 
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So,  letiers  from  a  foreign  agent,  to  prove  the  assent  of  a  merchant  here 
to  a  deed  of  inspection  (Rex  v.  Hunter,  4  Pri.  258). 

In  an  action  of  ejectment  to  recover  twenty- two  acres  of  land,  claimed  as 
parcel  of  a  certain  manor,  the  lessor  of  the  pit.,  who  sought  to  trace  his  title 
through  one  Sir  E.  C,  in  order  to  prove  a  lease  to  one  H.,  and  assignment 
hy  him  to  P.,  and  by  P.  to  Sir  E.  C,  and  that  the  land  in  question  was 
parcel  of  the  manor,  offered  in  evidence  an  old  book,  found  in  the  muniment 
room  of  the  family  to  whom  the  manor  belonged.  This  book,  amongst  other 
entries  and  receipts,  in  the  handwriting  of  the  then  steward,  contained  an 
entry  of  the  lease  in  question,  and  a  minute,  to  the  effect  that  H.'s  widow 
hath  assigned  to  Sir  EL  C,  who  claimeth  ten  years  to  come.  An  ineffectual 
search  for  the  originals  had  been  made,  and  notice  had  been  given  to  the 
deA.  (o  produce  them :  held,  that  the  book  was  not  receivable  in  evidence,  as 
containing  an  entry  made  by  a  person  in  the  course  of  his  business  rand 
that  if  it  was  admissible  as  evidence  of  reputation,  it  merely  went  to  show  the 
extent  of  the  manor  (Doe  d.  Padwich  v.  Skinner,  3  Exch.  84;  18  Law  J. 
107,  Exch.). 

In  an  action  by  the  acceptor  against  the  drawer  of  an  accommodation  bill, 
on  his  implied  contract  of  indemnity,  the  pit.  in  order  to  prove  that  a  former 
bill,  in  renewal  of  which  the  bill  in  respect  of  which  the  action  was  brought 
was  given,  had  been  made  payable  at  a  particular  place,  called  a  banker's 
clerk,  who,  without  producing  the  bank  book,  stated  that  he  had  ascertained 
the  fact  from  an  entry  therein,  in  his  own  handwriting,  but  that,  indepen- 
dently of  that  entry,  he  had  no  recollection  whatever  of  the  fact:  held,  that 
this  was  not  evidence  of  such  fact  (Beech  v.  Jones,  5  C.  B.  696). 

A  cognizance  in  replevin  acknowledged  the  taking  as  for  a  distress  for 
arrears  of  a  fee-farm  rent,  alleging  that  B.  ^'  was  seised  as  of  fee  and  right  of 
and  in  a  certain  annual  fee-farm  rent  of  1/.  95.  ^.,  payable  for  and  in 
respect  of  and  issuing  and  payable  out  of  the  locus  in  quo.  Title  was  then 
traced  from  B.,  and  it  was  alleged  that  the  rent  "  had  been  duly  answered 
and  paid  for  the  space  of  three  years,  within  the  space  of  twenty  years  next 
before  the  first  day  of  the  sessions  of  Parliament  beginning  and  holden  at 
Westminster,  the  23rd  day  of  January,  1727,  in* the  first  year  of  the  reign 
of  the  late  King  George  IL,  and  from  thence  continued,  by  several  proroga- 
tions, to  the  2Ist  of  January,  1731,  being  the  fourth  session  of  that  Parlia- 
ment." Issues  being  joined  upon  pleas  traversing  the  original  seisin  of  the 
rent,  and  the  payment  for  the  three  years,  books  were  put  in,  which  the  pre- 
sent receiver  produced  from  his  own  custody,  he  having  as  such,  the  cus- 
tody of  the  rentals  and  title  deeds.  These  books  contained  rent- roils  for 
many  years,  with  entries  of  sums  received  in  respect  of  the  several  rents 
therein  contained,  and  among  others,  the  rent  in  question.  The  books  were 
not  signed.  Ho  also  produced  a  paper  from  the  same  place,  signed  by  E. 
R.,  deceased,  whereby  E.  R.  debited  himself  with  the  receipt  of  an  aggregate 
rental  (not  stating  the  items)  of  between  700/.  and  800/.  corresponding 
almost  exactly  with  the  aggregate  of  the  rentals  in  the  books :  held,  that  the 
accounts  and  books  might  be  connected  as  an  entry  by  a  deceased  person 
charging  himself,  and  were  evidence  for  the  jury  of  the  payment  of  the  rent 
in  question  (Musgrave  v.  Emmerson,  10  Q.  B.  326). 

Entries  on  the  ancient  rolls  of  a  manor  of  items  in  the  accounts  rendered 
by  the  reeve  of  the  mnnor,  by  which  he  charges  himself  with  the  receipt  of 
money,  are  admissible  in  evidence ;  but  entries  in  the  same  accounts  of  dis- 
bursements of  the  money  so  received  discharging  the  reeve  are  not  admis- 
sible, unless  they  are  relerrcd  to  by  the  charging  items,  or  are  necessary  ta 
explain  them  (Doe  d.  Kingslake  v.  Bevias,  18  Law  J.  128,  C.  P.). 
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Entries  made  by  a  deceased  person  in  the  ordinary  course  of  business,  but 
not  contemporaneously  with  the  fact  entered,  are  not  admissible  in  evidence 

(lb.). 

Seiribie,  that  where  an  account  of  the  reeve  of  a  manor  in  the  court  rolls 
contains  a  quietus^  the  whole  account  is  admissible  in  evidence,  on  the  ground 
that  the  ^^  quietus*^  discharging  the  reeve  is  an  admission  of  the  whole  by  the 
lord  against  his  own  interest  (lb.). 

Ancient  Documents^]  Old  leases  and  rent-rolls  have,  in  certain 
♦cases,  been  received  in  evidence,'  in  favour  of  the  party  claiming  [  *173  ] 
under  the  lessors  (Rogers  v.  Allen,  1  Camp.  309).  But  they  must 
come  from  the  custody  of  some  one  connected  with  the  estate  to  which  they 
relate  (Summerton  v.  Stafford  (Mary),  3  Taunt.  91).  An  old  deed  between 
a  public  body  claiming  to  let,  and  others  liable  thereto,  regulating  the  amount 
of  payment,  is  evidence  in  the  nature  of  reputation  of  the  existence  of  the 
tolls  (Brett  v.  Beales,  Moo.  &  M.  416).  On  a  question  whether  certain 
lands,  approved  from  a  waste,  were  subject  to  a  right  of  common,  counter- 
parts of  all  leases,  kept  among  the  muniments  of  the  lord  of  the  manor,  by 
which  he  appeared  to  have  demised  the  land  free  from  any  such  charge, 
were  allowed  to  be  evidence  for  the  pit.,  who  claimed  under  the  lord  of  the 
manor  against  the  deft.,  who  justified  for  common  of  pasture,  to  prove  that, 
at  the  time  of  their  respective  dates,  the  lord  had  granted  the  land  free  from 
common,  though  possession  under  the  leases  was  not  shown,  the  leases 
being  so  old  that  no  person  could  speak  to  the  possession  and  though  signed 
by  the  lessees  only  (Clarkson  v.  Woodhouse,  5  T»  R.  412,  n. ;  Doe  v.  Pul- 
man,  3  Q.  B.  622).  An  old  receipt  from  a  former  rector,  of  a  payment  in 
lieu  of  tithes,  in  the  hands  of  a  dell.,  whom  it  was  presumed  had  descended 
from  an  ancestor  of  the  same  name,  is  evidence  to  support  a  modus 
(Bulia  V.  Beaumont,  6  Pri.  307).  The  question  was,  whether  the  pits. 
were  entitled  to  a  prescriptive  right  of  exclusive  fishery,  claimed  on  a  navi- 
gable river,  under  the  lord  of  the  manor ;  and  old  entries  of  licenses  in  the 
court-rolls,  stating  that  the  lords  had  the  several  fisheries,  and  had  granted 
the  liberty  of  fishing  for  certain  rents,  were  held  admissible,  without  proof 
of  payment  under  the  licenses,  their  date  being  so  old  that  such  proof  could 
not  reasonably  be  expected.  But  such  evidence  is  not  entitled  to  any  weight, 
unless  payment  under  similar  licenses  could  be  proved  in  later  times,  or  that 
the  lords  had  exercised  other  acts  of  ownership  which  had  been  acquiesced 
in  (Rogers  v.  Allen,  1  Camp.  309). 

Old  leases  of  fishing-places  by  the  lord  of  an  adjacent  manor,  are  evidence 
of  a  right  to  the  bed  of  the  river  in  favour  of  those  who  claimed  under  him 
(Hale,  De  Jure  Maris,  35). 

An  old  and  cancelled  will  has  been  allowed  as  evidence  of  the  existence 
and  relative  ages  of  certain  deceased  members  of  the  family  from  whom  both 
parties  derived  title  (Doe  v.  Pembroke,  11  East,  504) ;  but  the  probate  of  a 
will  is  not  evidence  for  this  purpose.  Nor  is  a  copy  of  the  register  of  a  will 
(Doe  V.  Omerod,  1  Moo.  &  R.  466 ;  Dike  v.  Polhill,  1  Ld.  Raym.  744). 
But  relationship  may  be  proved  by  production  of  the  leger-book,  or  original 
rolls  of  the  Ecclesiastical  Court,  containing  an  enrolment  of  the  will  (B.  N. 
P.  246).  An  old  table  of  tolls  kept  by  the  town  clerk  of  a  corporation,  by 
which  the  lessees  of  the  tolls  had  always  been  guided  in  their  collection,  is 
admissible  in  favour  of  the  claim  of  toll  by  the  corporation  (Brett  v.  Beales, 
Moo.  &  M.  419  ;  R.  v.  Carpenter,  2  Show.  48).  But  mere  entries  in  the 
corporation  books  of  orders  to  grant  leases,  appointment  of  commissioners 
to  manage  them,  &c.t  are  not  evidence  (lb*  429 ;  S.  C.  5  Mt&  R.  433). 
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By  Persons  dmnterestedJ]  A  survey  of  a  manor  by  a  former  owner  is  not 
evidence  for  a  succeeding  owner,  against  a  stranser,  to  prove  certain  lands 
parcel  of  the  manor  (Anon.  1  Stra.  95,;  2  Ves.  48 ;  R.  v.  Debenham,  2  6.  &  A. 
186) ;  but  an  old  survey,  delivered  by  the  owner  to  a  purchaser  of  part,  would 
be  evidence  against  the  former  owner,  and  against  a  purchaser  ofthe  other  part 
(Bridgman  v.  Jennings,  1  Ld.  Raym.  734  ;  2  T.  R.  53 ;  4  Gwill.  1565).  But 
the  entry  by  a  deceased  person  in  his  book  of  the  receipt  for  rent  for 
[*174]  *particular  lands,  is  not  evidence  for  a  party  claiming  under  the  de- 
ceased, to  show  that  the  lands  belonged  to  his  ancestor,  the  entry  not 
beiog  against  interest,  nor  good  as  tradition,  because  of  a  particular  fact  (Out- 
ram  v.  Morewood,  5  T.  R.  123).  In  replevin,  letters  from  a  third  party  are  in- 
admissible to  affiict  the  plt.'s  title  (Halford  v.  Dillon,  4  Moo.  381).  The  general 
.rule  is,  that  whataman  writes  for  himselfcannot  be  evidence  for  himself,  or  for 
his  representative,  claiming  in  his  right  and  place  (Glyn  v.  Bank  of  England, 

2  Ves.  41  ;  R.  v.  Debenham,  2  B.  &  A.  187) ;  but  the  entries  of  a  deceased  in- 
cumbent respecting  his  tithes  are  an  excepted  case  (Roe  v.  Rawlings,  7  East, 
290 ;  Outram  v.  Morewood,  5  T.  R.  123  ;  4  Pri.  171, 190, 218 ;  Armstrongv. 
Hewitt,  4  Pri.  218  ;  Legross  v.  Levemore,  2  Gwill.  529).  The  cases  in  this  re- 
spect have  even  gone  so  far  as  to  admit  entries  made  by  deceased  impropriators 
to  be  evidence  for  their  successors  (Anon.  Dunb.  46,  180),*  and,  in  a  ques- 
tion between  the  impropriate  rector  and  vicar,  respecting  agistment-tithes, 
the  books  of  a  deceased  lessee  of  the  rectory,  stating  the  receipt  of  sucK 
tithes,  have  been  held  evidence  for  the  impropriator,  aAer  the  determination 
of  the  lease  (Illingworth  v.  Leigh,  4  Gwill.  1618).  So,  they  are  admissible, 
though  the  proprietor  be  a  corporation  aggregate ;  therefore,  old  rolls  of  ac- 
count showing  receipts  by  the  tithe  collectors  of  the  College  of  Vicars  Choral 
of  Exeter,  were  admitted  as  evidence  for  them  against  a  claim  of  modtts 
(Short  V.  Lee,  2  J;  &  W.  478 ;  see  1  Ph.  Ev.  247,  n.)  ;  and,  on  the  other 
.hand,  entries  by  the  steward  of  a  former  deceased  owner  ofthe  estate,  con- 
taining an  account  of  payments  to  the  vicar,  in  lieu  of  tithes  of  particular 
lands,  have  been  admitted  as  evidence  for  a  succeeding  owner,  against  the 
impropriator  (Woodnorth  v.  Cobham  (Lord),  2  Gwill.  653).  It  is  essential, 
in  such  cases,  that  the  rector  be  dead,  or  that  the  entry  be  of  so  old  a  date, 
that  the  death  may  be  presumed.     After  sixty-four  years  (Jones  v.  Wallace, 

3  Gwill.  847),  this  presumption  has  been  held  reasonable :  within  fifty  (Manby 
v.  Curtis,  1  Pri.  225),  it  has  been  denied.  See  observations  on  the  reception 
of  this  evidence  (1  Ph.  Ev.  247,  and  the  cases  there  cited). 

An  old  entry  of  a  resolution  in  the  books  of  an  eleemosynary  corporation, 
being  lay-imp ropriators  of  tithes,  that  the  tithe  shall,  in  default  of  payment 
of  the  accustomed  payment  in  lieu  of  tithe,  be  taken  in  kind  is  not  evidence 
for  them  against  a  claim  of  modus  without  proof,  that  tithe  in  kind  had, 
in  fact,  been  taken  in  pursuance  of  such  order  (Attorney-General  v.  Clevee, 
per  Rolfe,  B.,  Ros.  Ev.  33)..On  a  question  whether  the  appointment  of  a  curate 
belongs  to  the  vicar  or  a  corporation,  entries  in  old  books  belonging  to  the  cor- 
poration are  not  evidence  for  them  (Attorney-General  v.  "Warwick  Corpora- 
tion, 4  Russ.  222).  Property  may  be  identified  by  the  books  of  the  deceased 
steward  of  a  person  from  whom  both  ph.  and  deft,  derive  title  (Doe  v.  Seaton , 
2  Ad.  &  E.  171). 

Writings  against  Interest.}  Entries  in  the  books  of  persons  deceased 
against  their  own  interests,  as,  of  the  receipt  of  money  (Barry  v.  Bebbing- 
ton,  4  T.  R.  515,  669) ;  or  of  money  due  to  themselves  (Warren  v.  Green- 
vill ;  2  Stark.  1129;  2  Burr.  1072 ;  10  East,  118;  2  Pri.  413,  437  ;  Doe  v. 
Robson,  15  Gtfit,  33),  are  admissible  in  evidence  to  prove  the  fact  in  con- 
sideration of  which  the  money  is  said  to  have  been  received.   So,  entries  by 
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a  deceased  steward,  of  money  received  by  him  from  different  persons,  in  sat- 
isfaction of  trespasses  committed  on  the  waste,  are  evidence  to  show  the  right 
of  soil  in  the  waste  was  in  his  master,  under  whom  the  pit.  claimed  (Barry 
V.  Bebbington,  4  T.  R.  514)  ;  and  after  thirty  years,  such  entries 
being  in  the  proper  custody,  the  hand-writing  *of  the  steward  need  [  *175  ] 
not  be  proved  (Wynne  v.  Tyrwhite,  4  B.  &  A.  376). 

Receipts  of  rents  by  the  steward,  specifying  the  tenure  of  the  land,  in 
respect  of  which  it  is  paid,  are  evidence  of  the  tenure  (Doe  v.  Dodd,  3 
Woodison's  Com.  332). 

A  paper  signed  by  a  deceased  steward  charged  him  with  the  receipt  of  a 
gross  sum.  In  the  same  box  was  found  an  ancient  rental  in  the  same  hand- 
writing, but  unsigned,  containing  an  account  of  items,  which,  added  together, 
made  up  the  gross  sum  with  which  the  deceased  steward  so  debited  himself: 
held,  admissible  in  evidence  (Musgrove  v.  Emmerson,  16  Law  J.,  N.  S.,  Q. 
B.  174). 

Entries  by  an  attorney  in  his  book,  charging  for  suffering  a  recovery, 
were  received  as  evidence  of  a  surrender  by  the  tenant  for  life,  one  of  the 
charges  in  the  book  being  for  drawing  such  surrender,  and  it  appearing  by 
the  books  that  the  bill  had  been  paid  (Warren  ▼.  Greenville,  supra).  So, 
similar  entries,  showing  the  time  when' a  certain  lease,  prepared  for  a  client, 
was  executed,  the  charges  having  been  paid,  were  received  as  evidence,  after 
the  attorney's  death,  to  show  that  the  lease  was  executed  under  power  to 
lease  in  possession,  and  not  in  reversion,  (being  dated  3Ist  August,  1770, 
and  purporting  to  grant  a  term  from  the  29th  September  then  next  ensuing^ 
was  not,  in  fact,  executed  until  after  the  29th  of  September,  inasmuch  as  the 
charge  for  drawing  and  engrossing  it  was  under  the  date  of"  October,  1770'' 
(Doe  V.  Robson,  15  East,  33). 

Old  rates  made  by  the  parish  officers  of  B.,  on  the  occupiers  of  the  land 
in  question,  and  an  account  containing  an  overseer's  account,  in  which, 
against  the  sura  for  which  the  occupier  of  that  land  had  been  assessed,  there 
were  crosses  made,  were  produced :  held,  that  they  were  evidence  that  the 
sums  assessed  had  been  paid  by  the  tenants  (Plaxton  v.  Dare,  10  B.  &  C.  17) 
So  are  the  rentals  of  a  deceased  bailiff,  to  show  for  what  tenure  or  right  the 
money  was  received  (Harpen  v.  Brooke,  3  Wood.  Com.  332).  A  bill  of 
lading,  signed  by  a  deceased  master,  is  evidence  of  property  in  the  consignee, 
even  in  trover  against  a  third  person  (Haddom  v.  Parry,  3  Taunt.  305).  A 
memorandum  by  a  deceased  man-midwife,  stating  that  he  had  delivered  a 
woman  of  a  child  on  a  certain  day,  and  referring  to  his  ledger,  in  which  a 
charge  for  his  attendance  was  marked  as  paid,  has  been  received  to  prove 
the  child's  age,  it  appearing  by  other  evidence  that  the  work  was  done 
(Higham  v.  Ridgway,  10  East,  100 ;  Bullen  v.  Michell,2  Pri.  413).  Though 
the  party,  if  living,  could  not  have  been  examined ;  see  also  (Gleadon  v. 
Atkin,  1  Cromp.  &  M.  424 ;  Short  v.  Lee,  2  J.  &  W.  489).  A  receipt  for 
damages  in  an  action  was  allowed  as  evidence  of  its  event,  the  issue  being 
collateral,  and  the  judgment  undisputed  (Lofft,  303).  An  estate  was  limited 
to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C.  for  life,  remainder  to 
C.'s  son  in  tail,  with  power  for  the  tenants  for  life  to  grant  leases,  reserving 
their  ancient  rent;  a  letter  addressed  toB.,  deceased,  by  one  likewise  deceas- 
,  ed,  and  particularly  acquainted  with  the  estate,  purporting  to  be  an  account 
of  the  ancient  rents  at  that  time,  and  recognised  as  such  by  B.,  and  preserved 
by  the  successive  owners  of  the  estate,  was  held  to  be  evidence  of  the  ancient 
reserved  rent  against  C,  and  against  the  deft,  claiming  under  him  (Roe  v. 
Rawlings,  7  East,  279,  290).  A  deed  by  a  deceased  party  shown  to  be  in 
the  receipt  of  the  rents  and  profits  in  which  S.  is  stated  to  be  the  legal  owner 
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in  fee,  is  evidence  of  such  ownership  for  a  party  continaing  under  S. 
(Doe  V.  Coulthred,  7  Ad.  dc  E.  235).     So  a  written  attornment  to  L. 

hy  a  tenant  in  possession,  is  evidence  of  L.'s  seisin  (Doe  v* 
[  •176  J  Edwards,  5   Ad.   &  E.  *96).     A  memorandum   signed  by  a 

person  deceased,  who  had  held  a  copyhold  tenement,  and  also 
occupied  a  garden  adjoining,  stating  that  no  part  of  the  garden  belonged 
to  the  copyhold,  but  that  he  paid  rent  for  the  whole,  is  evidence  for  the  pit. 
in  ejectment  for  the  garden,  to  prove  it  no  part  of  the  copyhold  (Doe  v. 
Jones,  1  Camp.  367). 

A  memorandum,  signed  by  many  deceased  copyholders  of  a  manor, 
importing  what  was  the  general  right  of  common  in  each  copyholder,  and 
agreeing  to  restrict  it,  is  evidence  of  reputation,  even  against  other  copy* 
holders  not  claiming  under  those  who  signed  it  (Chopman  v.  Cowlan,  13 
East,  10).  Entries  made  by  a  deceased  collector  of  rates,  charging  himself 
with  the  receipt  of  money,  in  the  public  books  of  his  office,  are  admissible 
against  his  surety  to  prove  the  receipt  (Goss  v.  Watlington,  3  B.  &B.  132). 
So,  with  regard  to  entresof  a  clerk  (Whitemarsh  v.  George,  8  B.  &vC.  556). 
So,  entries  in  the  books  of  the  land-tax  collector,  stating  A.  B.  to  be  rated 
for  a  particular  house,  and  his  payment  of  the  sum  rated,  are  evidence  to 
show  that  he  was  the  occupier  of  the  premises  at  that  time  (Doe  v.  Cart- 
wright,  1  Ry.  &  M.  62;  Doe  v.  Heaton,  2  Ad.  &  E.  171).  So,  entries 
made  by  a  deceased  collector  of  taxes  in  a  private  book,  charging  himself 
with  the  receipt  of  money,  are  evidence  against  the  surety  of  the  receipt  of 
the  money,  though  the  parties  who  paid  it  are  alive,  and  might  be  called 
(Middleton  v.  Metton,  10  B.  &  C.  317);  and  it  seems  the  entry  of  receipts 
by  a  deceased  accountant  are  admissible,  though  the  balance  may  be  in  his 
own  favour  (Williams  v.  Graves,  8  C.  &  P.  503).  Whether  oral  declara- 
tions of  a  deceased  collector  made  when  paying  over  money  to  his  landlord's 
steward,  that  he  received  it  from  A.  B.,  is  evidence  of  a  payment  by  A.  B.,  is 
unsettled  (see  Finsdon  v.  Cloggy  Exchequer,  M.  T.  1841). 

Upon  the  same  principle,  entries  in  a  tradesman's  book  by  a  deceased 
shopman,  who  thereby  charges  himself,  are  admitted  as  proof  of  the  delivery 
of  goods,  or  of  other  matters  there  stated,  within  his  own  knowledge  (Price 
v.  Torrington  (Lord),  1  Salk.  285 ;  see  also  2  Ld.  Raym.  873 ;  2  Salk.  690 ; 
Calvert  v.  Canterbury  (Archbishop  of),  2  Esp.  645  ;  Pritt  v.  Fairclough,  3 
Camp.  305 ;  Doe  v.  Thurford,  3  B.  &  Ad.  898).  The  entry  of  a  copy  of  a 
license  in  a  merchant's  letter-book^  by  a  deceased  clerk,  and  proved  to  be  in 
the  usual  course  of  business,  has  been  admitted  (Hagedorn  v.  Price,  3  Camp. 
319).  In  a  question,  whether  certain  goods  bought  by  dell,  were  not  bought 
in  trust  for  the  bankrupt,  the  assignees,  having  first  shown  that  there  was 
no  entry  in  the  def).'s  books  relating  to  the  transaction,  produced  several 
receipts  in  the  bankrupt's  possession  for  the  payment  of  part  of  the  goods, 
on  the  back  of  which  receipts  was  written,  by  the  bankrupt's  bookkeeper, 
deceased,  a  reference  to  a  certain  shop-book ;  the  entry  in  this  shop-book  was 
admitted,  to  prove,  not  only  the  pay  ment  of  that  part,  but  for  the  whole  of  the 
goods  (B.  N.  P.  282).  A  book  kept  in  the  clulv-room  of  the  plt.'s  tavern,  in 
which  his  servants  made  entries  of  orders,  and  which  the  deft.,  a  member  of 
the  club,  might  have  inspected,  was  admitted  evidence  of  the  delivery,  upon 
proof  of  the  servant's  handwriting,  without  accounting  for  their  absence,  as 
tantamount  to  a  bill  delivered  and  admitted  (Wiltzjee  v.  Adamson,  MSS.,  cited 
1  Ph.  Ev.  252).  The  entries  of  a  shopman,  however,  seem  liable  to  some 
suspicion,  as,  at  the  same  time  that  they  charge  themselves  with  the  receipt 
of  an  article,  they  acquit  themselves  of  it  by  stating  a  delivery,  unlike  receiv- 
ers, who  acknowledge  a  payment  against  their  own  interest  (see  1  Ph.  Ev.  250). 
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If  the  entry  has  not  the  effect  to  impose  some  charge  on  the  servant,  it  *is 
inadmissible ;  as,  in  an  action  for  the  hire  of  horses,  an  entry  by 
the  pit.'s  servant,  since  dead,  stating  the  terms  of  the  agreement,  has 
been  rejected  (Calvert  v.  Canterbury  (Archbishop  of),  6  Esp.  646). 
And,  to  prove  the  delivery  of  wine,  the  pit.  produced  a  book  of  his' cooper, 
deceased,  whose  name  was  subscribed  to  several  articles,  but  it  was  denied 
to  be  evidence  (Clerk  v.  Bedford,  B.  N.  P.  382).  It  must,  it  these  cases, 
appear  that  the  shopman  is  dead  ,*  proof  that  he  is  abroad,  and  not  likely  to 
return,  is  insufficient ;  and,  if  the  clerk  who  made  the  entry  be  living,  he 
only  can  prove  it  (Cooper  v.  Marsden,  1  Esp.  1 ;  Stephen  v.  Guenop,  1  Moo. 
&  R.  121).  An  entry  of  goods  sold  made  on  the  dictation  of  A.,  who 
received  information  from  B.,  a  servant  of  the  seller,  whose  duty  it  was  to 
report  the  sale  to  A.,  is  not  evidence  of  the  sale,  though  A.  and  B.  were  both 
dead  (Brain  v.  Preece,  11  M.  &  W.  773).  Where  pit.  charged  payment  of 
rent  to  A.  B.,  in  order  to  prove  a  tenancy  under  him,  and  not  under  deft, 
de(L  was  not  allowed  to  rebut  the  evidence  by  producing  written  accounts 
rendered  by  A.  B.  to  him,  of  these  very  rents.  A*  B.  being  alive  and  not 
called  (Spurgo  v.  Brown,  9  B.  &  C.  935).  But  an  entry  made  in  the  shop- 
book  by  another,  which  witness  saw  soon  aHer  made,  and  it  corresponded 
with  the  delivery  which  witness  also  saw,  was  held  tantamount  to  an  entry 
made  by  witness  himself  (Digby  v.  Stedman,  1  Esp.  328).  When  the  clerk 
"who  made  the  entry  is  dead,  proof  of  his  handwriting  will  not  make  such 
entry  evidence  (Lile  v.  Marshall,  2  Esp.  705 ;  Calvert  v.  Canterbury  (Arch- 
bishop of),  2  Esp.  646).  An  entry  by  a  tradesman,  stating  a  debt  to  be 
due  by  himself  to  another,  is  good  evidence  of  the  debt,  as  made  against  his 
own  interest  ,*  and,  therefore,  entries  by  a  bankrupt,  and  an  account  signed 
by  him,  proved  by  extrinsic  evidence  to  have  been  done  before  the  act  of 
bankruptcy,  are  evidence  of  the  petitioning  creditor's  debt,  in  an  action  by 
the  assignees  (Watts  v.  Thorpe,  1  Camp.  860 ;  Hoare  v.  Cory  ton,  4  Taunt. 
560). 

By  Stat.  7  Jac.  I.  c.  12,  the  shop-book  of  a  tradesman  shall  not  be  evi- 
dence in  any  action  for  wares  delivered  or  work  done  above  one  year  before 
the  bringing  of  the  action,  except  the  tradesman  or  his  executor  shall  have 
obtained  a  bill  of  debt  or  obligation  of  the  debtor  for  his  said  debt,  or  shall 
have  brought  against  him  some  action  within  a  year  next  after  the  delivery 
of  the  wares  or  the  work  done ;  and  the  second  section  excepts  traffic  or 
dealing  between  merchant  and  merchant,  merchant  and  tradesman,  or  trades- 
man and  tradesman,  for  anything  within  the  compass  of  their  mutual  trades 
and  merchandise. 

In  an  action  against  a  co-surety  for  contribution,  a  receipt  given  by  the 
deceased  creditor,  professing  to  acknowledge  a  payment  by  the  pit.  of  a  sum 
of  money  ^'originally  advanced  to  E.  H.,*'  is  evidence  not  only  of  the  pay- 
ment, but  also  of  the  original  advance  to  E.  H.  as  principal  (Davies  v.  Hum- 
phreys, 6  M.  &  W-.  153).  An  entry  of  the  hiring  of  a  servant  ut  certain 
wages  in  the  private  book  of  the  deceased  master,  with  a  memorandum  of 
payment,  is  inadmissible  (R.  v.  Worth,  4  Q.  B.  132).  Ancient  minis- 
ters' accounts^  rendered  to  the  lord  of  a  manor,  and  debiting  themselves 
with  the  issues  and  profits  of  the  lands,  are  admissible  evidence  in  favour 
of  a  successor,  though  the  roll  contain  a  quietus  at  the  end  of  it  (Brune  v. 
Thomson,  Rose.  Ev.  35). 

Where  it  was  attempted  to  prove  the  possession  of  a  house  at  a  certain 
time,  by  producing  a  deceased  tradesman's  bill  for  repairs  with  his  receipt 
upon  it,  found  among  the  papers  of  the  party  charged,  and  there  was  no 
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other  prt>orthat  the  work  was  done,  Littledale,  J.,  rejected  it  (Doe  v.  Vowles, 
1  Moo.  &  R.  261). 

*The  declarations  of  those  who  at  the  time  of  making  them  stood 
[  *178  ]  in  the  same  situation  and  interest  as  the  party  to  the  suit,  are  evi- 
dence against  that  party ;  therefore  the  declaration  of  the  former 
owner  of  pit.'s  land  that  he  had  not  the  right  claimed  by  pit.  in  respect  of  it, 
is  admissible,  though  the  maker  of  them  is  alive  and  might  be  called  as  a 
witness  (Woolway  v.  Rowe,  1  Ad.  dc  E.  114).  And  the  landlord's  descrip- 
tion of  property  in  a  former  lease  is  evidence  against  a  sub-lessee,  but  not 
against  a  prior  lessee  (Crease  v.  Barrett,  1  C.  M.  &  R.  919).  A  declaration 
in  an  answer  in  chancery  by  one  who  has  sold  property  is  not  evidence 
against  a  person  claiming  under  him  by  a  conveyance  long  anterior  to  the 
bill  filed  (Gully  v.  Exeter  (Bishop  of),  5  Bing.  171).  The  declarations  of 
tenants  are  not  evidence  against  their  reversioners,  though  their  acts  are 
(Tickle  V.  Brown,  4  Ad.  &  E.  378,  per  Patteson  J.). 

Where  an  entry  or  declaration  is  made  by  disinterested  persons,  in  the 
course  of  discharging  a  professional  or  official  duty,  it  is  generally  admissi- 
ble after  the  death  of  the  party  making  it ;  therefore  an  entry  of  dishonour 
of  a  bill  made  by  a  notary's  clerk  in  the  usual  course  of  business,  is  evi- 
dence of  the  fact  of  dishonour  afler  the  clerk's  decease  (Poole  v.  Dicas,  1 
Bing.  N.  C.  649).  So,  a  notice  indorsed  or  served  by  a  dcceosed  clerk  in 
an  attorney's  ofRce,  whose  duty  it  was  to  serve  notices,  is  evidence  of  ser- 
vice (Doe  V.  Turford,  8  B.  &  Ad.  890).  An  entry  by  the  plt.'s  attorney's 
clerk  in  a  day-book,  stating  a  tender  and  refusal  by  the  defl.,  was  held  evi- 
dence of  a  replication  to  that  efifect ;  but  there  was  a  previous  entry  of  a 
receipt  by  him  of  the  money  for  the  purpose  of  such  tender  (Marks  v. 
Lahee,  3  Bing.  N.  C.  408).  An  attorney's  bill  with  an  indorsement  upon 
it — "  March  4th,  1816,  Delivered  a  copy  to  C.  D.,"  which  is  proved  to  be 
in  the  handwriting  of  a  deceased  clerk,  whose  duty  it  was  to  deliver  a  copy 
of  the  bill,  and  proved  to  have  existed  at  the  time  of  the  date,  has  been  held 
to  be  evidence  to  prove  the  delivery  of  the  bill  (Champneys  v.  Peck,  1 
Stark.  404).  A  banker's  ledger  is,  it  seems,  admissibte  in  evidence  in  an 
action  between  the  assignees  of  a  customer  and  a  third  party,  to  show  that 
the  customer  at  a  certain  time  had  no  funds  in  the  banker's  hands,  without 
calling  the  clerks  (Fumess  v.  Cope,  5  Bing.  114,  per  Best,  C.  J.).  But 
although  entries  made  in  the  course  of  duty  or  office  respecting  facts  neces- 
sary to  the  performance  of  a  duty  may  be  admitted  in  evidence,  yet  tlie 
statement  in  it  of  other  extraneous  circumstances,  though  material  to  the 
narrative,  is  no  proof  of  these  circumstances ;  therefore,  the  return  of  a 
sherifTs  officer  of  nn  arrest  at  a  particular  place  is  not  evidence  as  to  the 
place  of  arrest  (Chambers  v.  Bernasconi,  1  C.  M.  &  R.  368).  The  entry 
by  a  chief,  in  a  book,  of  the  fact  of  circumcision  cannot  be  given  in  evidence 
(Davis  V,  Lloyd,  1  C.  &  K.  276).  In  an  action  for  customs  and  port  duties, 
the  pits,  to  show  the  receipt  of  such  dues  in  former  times,  produced  a  series 
of  accounts  purporting  to  be  receipts  by  the  receivers  of  the  city.  It  was 
proved  that  the  receivers'  accounts  were  regularly  audited,  and  that  no  one 
could  (at  the  time  the  evidence  related)  have  been  mayor  until  he  had  been 
receiver,  and  had  his  accounts  audited.  Down  to  a  certain  time  the  accounts 
were  not  signed  at  all  ,*  afterwards,  they  were  regularly  signed  by  the  audit- 
ors only,  one  entry  of  the  latter  class  stated  the  receipt  by  B.  (a  receiver)  of 
a  sum  for  town  dues  from  W.,  and  with  this  entry  was  found  a  paper  stating 
that  W.  had  received  a  sum  for  town  dues,  almost  exactly  corresponding 
with  that  stated  in  the  entry,  and  at  the  time  of  which  it  bore  date  no  evi- 
dence was  given  of  the  Imndwriting  of  the  latter  paper.    B.  and  W.  were 
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both  dead.  The  documents  were  more  than  thirty  years  old.  No  one  of 
them  stated  the  receipt  to  be  "  by  me ;"  but  the  third  person  ♦was 
used.  Held,  that  all  were  admissible  in  evidence  (Exeter  (Mayor  [  *179  ] 
of)  V.  Warren,  6  Q.  B.  773).  Where  the  question  was  whether 
a  place  was  within  the  limits  of  a  hundred,  ancient  entries  of  orders  of  jus- 
tices in  sessions,  stating  the  place  to  be  within  such  limits,  were  held  to  be 
evidence  of  reputation,  though  the  justices  were  not  proved  to  have  been  resi* 
dent  within  the  hundred  or  county  (Newcastle  (Duke  of)  v.  Broxtowe,  4 

B.  &  Ad.  273).  On  a  question  as  to  whether  certain  lands  are  in  the  parish 
of  A.  or  B.,  ancient  leases,  in  which  they  are  described  as  lying  in  the  parish 
of  B.,  are  evidence  that  the  land  is  in  that  parish  (Plaxton  v.  Dare,  10  B.  ^ 

C.  17).  An  award  inter  alios  is  not  evidence  of  a  boundary  of  a  parish  and 
county  (Evans  v.  Rees,  10  Ad.  &  E.  151).  The  finding  of  a  jury  under 
a  commission  duly  issued  out  of  the  duchy  court  of  Lancaster,  on  the  peti- 
ti<9n  of  the  parties,  to  ascertain  the  bounds  of  adjoining  manors,  is  evidence 
of  such  bounds  (Brisco  v.  Lomax,  8  Ad.  &  E.  198).  But  an  interlocutory 
order  of  the  same  court,  containing  only  a  provisional  arrangement  between 
the  parties,  is  not  evidence  of  reputation  (Pim  v.  Cural,  6  M .  &  W.  234). 

In  assumpsit  for  tolls  by  a  lessee  of  the  corporation  of  Cambridge,  an  old 
deed  of  composition  between  it  and  the  University,  recognising  the  right, 
was  admitted  in  behalf  of  the  pit.,  though  not  proved  to  have  been  acted 
upon  (Brett  v.  Beales,  Moo.  &  M.  416).  Aliter  of  a  mere  award  not  proved 
to  have  been  acquiesced  in  (lb.). 
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I.  Actions  by. 

FoHM  OF  Remedy  and  Pleadings,  p.  179, 180. 
Precedents,  p.  181. 
Evidence,  p.  181. 

Farm  of  Remedy. 

Theeb  is  nothing  peculiar  to  distinguish  the  form  of  remedy  by  an  heir 
from  the  form  of  remedy  by  another  party.  Formerly  there  could  be  no 
heir  of  the  half  blood  (Anon.  Lofil.  396) ;  but  it  is  now  otherwise  (see  3  & 
4  Will.  IV.  c.  106,  8.  9). 

Where  the  heir  sues  on  a  covenant  relating  to  the  reality,  as  for  good  title, 
the  action  should  be  brought  in  his  own  name  (Levy  v.  Levington,  2  Lev. 
20);  and  in  the  case  of  a  covenant  or  contract  relating  to  and  runnbg  with 
an  estate  in  land,  of  which  the  covenantee  was  seised  in  fee,  the  heir,  though 
not  named  in  the  covenant  with  the  lessor,  may  sue  as  well  for  a  breach  of 
the  covenant  committed  after  (he  death  of  the  lessor,  as  for  one  committed 
before,  which  still  continues  to  his  prejudice  (Lougher  v.  Williams,  2  Lev. 
92,  affirmed  on  writ  of  error,  Jones  v.  King,  4  M.  &  S.  188 ;  2  Saund. 
181;  6th  ed.;  King  v.  Jones,  5  Taunt.  107;  see  further,  1  Ch.  PI.  6th 
ed.  22). 

With  respect  to  actions  ez  delicto^  the  heir  cannot  sue,  unless  the  tort 

(a)  2  U.  S.  Dig.  Tit.  *«  HeirB,"  p.  488 ;  3  Sopp.  U.  S.  Dig.  pk  107 ;  1  Ann.  Dig.  p.  295 ; 
2  Id.  p.  211;  3  Id.  p.  2G3. 
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was  committed  after  the  death  of  the  ancestor;  and  therefore  an  heir 
could  Dot,  even  before  3^4  WilL  IV.  c.  27,  s.  6,  maintain  an  action 
for  waste  committed  in  the  time  of  his  ancestor  (2  Saund.  252  a,  n.  7  ;  2 
lust.  305). 

Considerable  alterations  have  been  made  in  the  law  of  inheritance  by  3 
6i  4  Will.  IV.  c.  106;  and  henceforth  descents  are  to  be  ^traced 
[  *180  ]  from  the  person  last  entitled,  unless  it  be  proved  that  he  took  by 
descent,  thus  suspending  the  rule  that  the  descent  should  be 
traced  from  the  person  who  last  died,  actually  seised.  Now,  every  estate, 
right,  and  interest,  whether  in  possession,  reversion,  remainder  or  contin- 
gency, and  whether  the  same  person  who  had  a  right  to  the  land  did  or  did 
not  obtain  the  possession  or  receipts  of  the  rents  and  profits  thereof,  is  the 
foundation  of  a  right  in  the  first  purchi^ser,  from  whom  the  descent  is  ac- 
cordingly  to  be  traced.  The  second  section  of  the  act  renders  it  necessary 
to  prove  a  descent  at  every  step,  in  order  to  exclude  the  last  possessor's  title 
as  purchaser;  but  it  does  not  exclude  such  proof;  and,  therefore,  when  it 
can  be  obtained,  the  descent  will  be  traced  as  it  has  actually  taken  place, 
subject  to  the  provisions  of  the  Act  (2  Sug.  V.  &  P.  10th  ed.  230);  see  also 
Mr..  Shelford's  commentary  upon  these  sections  (Shelford,  Real  Property 
Acts,  435). 

An  heir,  who  is  entititled  to  an  estate  pur  autre  vie^  as  special  occupant, 
may  recover  in  detinue  the  title-deeds  relating  to  the  estate  (Atkinson  v. 
Baker,  4  T.  R.  229,  231);  and  he  may  also  maintain  detinue  for  an  heir* 
loom  (1  Ch.  PI.  136 ;  1  Selw.  N.  P.  656).  In  the  case  of  land  and  other 
real  property,  where  there  is  no  constructive  possession,  an  heir  cannot 
maintain  trespass  before  entry  (PI.  Com.  142).  As  to  ejectment  by,  see 
aniey  Vol  I.,  p,  1004. 

Form  of  Pleadings. 

When  an  heir  sues  as  such  for  a  breach  of  covenant,  the  plt.'s  derivative 
title  should  be  stated,  and  the  averment  of  it  should  precede  the  statement 
of  the  breach.  Thus,  when  an  action  is  brought  by  the  heir  of  the  lessor, 
the  death  of  his  ancestor,  and  the  descent  to  the  pit.  as  heir,  is  shown  (2 
Ch.  PI.  7th  ed.  413;  see  cases  there  cited).  In  an  action  on  a  lease  by  an 
heir,  as  such,  the  title  of  the  lessor  to  the  demised  premises  must  be  shown, 
in  order  that  it  may  appear  that  he  had  such  an  estate  in  the  reversion  as 
might  be  legally  vested  in  the  pit.  as  heir  (1  Saund.  233,  n.  2);  and  this 
even  where  the  estate  of  the  pit.  is  derived  from. (he  king  or  a  corporation 
(lb.  167,  n.  1);  and  such  inducement  is  traversable  (4  Moo.  303).  Such 
title  is  usually  shown  by  way  of  inducement,  preceding  the  statement  of  the 
lease ;  as,  by  alleging  that  the  lessor  was  seised  of  the  premises  in  his  de- 
mesne as  of  fee  (2  Saund.  361,  416);  or,  when  the  estate  demised  is  copy- 
hold, by  showing  that  fact,  and  that  the  lessor  was  seised  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor  (7  T.  R.  538).  As  to  the  mode 
of  stating  the  relation  of  the  parties  in  an  acti9n  on  the  case  in  the  nature 
of  waste,  see  2  Sdund.  6th  ed.  252  c.  As  to  pleading  a  title  by  descent  in 
general,  see  Bla.  Com.  200,  240;  Com.  Dig.  Pleader,  2  East,  1,  2;  2 
Saund.  6th  ed.  78 ;  also  particularly  3  6c  4  Will.  IV.  c.  106.  As  to  plead- 
ing a  descent  in  tail  (1  Saund.  255);  the  like  as  co-heirs  (lb.)  in  a  copy- 
hold estate  (4  Rep.  22  b;  Vin.  Abr.  Copyhold,  U,  b.  As  to  pleading  a 
descent  to  the  king,  see  4  Mod.  355.  It  may  be  pleaded  that  B.  is  heir  to 
A.,  without  saying  either  that  A.  is  dead,  or  had  no  son  (2  Saund.  305  b,  p. 
13;  2  Lutw.  1172).  It  must  be  shown  how  the  pit.  is  heir,  whether  as  son 
or  daughter,  grandson,  cousin,  &c.  (2  Saund.  6th  ed.  7  /.  5  East,  272 ; 
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Denham  v.  Stephenson,  1  Salk.  355 ;  Newcastle,  (Duke  of)  v.  Wright,  I 
Lev.  190;  Reynoldson  v.  Blake,  1  Ld.  Raym.  202;  and  see  1  Ch.  PI.  882); 
and  be  was  heir  to  the  person  last  seised  (Co.  Lit.  11,  6. ;  Vin.  Abr.  Heir, 
L,  pi.  14, 15.  In  pleading  title  as  heir  to  an  uncle,  he  must  show  how,  and 
make  the  father  a  medium ;  viz.  that  the  inheritance  descended  to  him  ut 
consanguineo  et  ?utredi,'  "^viz.  son  of  such  an  one,  who  is  brother 
and  heir  to  the  uncle  (12  Mod.  610).  And  so,  in  case  of  a  de-  [  *181  ] 
scent  from  the  grandfather;  viz.  as  son  and  heir  to  the  father,  who 
was  son  and  heir  to  the  grandfather  (lb.).  Formerly,  between  two  brothers 
the  descent  was  immediate^  and  title  might  therefore  have  been  made  by 
one  brother,  or  his  representatives,  to  or  through  another  brother,  without 
mentioning  their  common  father;  and  the  son  of  one  brother  might  claim 
as  cousin  and  heir  to  the  son  of  the  other  brother,  without  naming  the 
grandfather  (2  Bla.  Com.  226  ;  Vin.  Abr.  Heir,  L,  1,  pi.  18,  &c. ;  5  East, 
272).  But  the  law  has  been  altered  in  this  respect ;  and  it  is  enacted,  by 
the  8  &  4  Will.  IV.  c.  106,  s.  5,  that  no  brother  or  sister  shall  be  consi- 
dered to  inherit  immediately  from  his  or  her  brother  or  sister;  but  every 
descent  from  a  brother  or  sister  shall  be  traced  through  the  parent.  As  to 
pleading  a  descent  to  nieces,  see  8  B.  &  P.  453. 

On  failure  of  lineal  descendants  of  the  last  owner,  inquiry  will  be  made  for 
the  father,  and  not  for  the  brother  or  sister,  nephew  or  niece ;  for  the  grand- 
father, and  not  for  the  aunt  or  cousin,  ascending  in  the  first  instance  to  the 
immediate  parent ;  and  then  again  descending  to  his  issue  as  in  a  oourse  of 
transmission  from  him ;  and  so  as  to  every  more  remote  lineal  ancestor  and 
his  issue  in  each  degree.  But  preference  is  still  given  to  the  male  ancestral 
line  (Shelford,  Real  Property  Acts,  426). 


Precedents  (see  2  Ch.  PI.  333). 


Evidence. 

As  to  proof  of  the  pit.  being  heir,  see  ante^  Vol.  I.  p.  1004.  The  evidence 
of  the  cause  of  action,  &c.,  will  be  the  same  as  in  other  cases. 


II.  Acnoirs  against. 
Form  of  Remedy. 

This  will  be  the  same  as  in  actions  against  other  parties. 

Where  the  contract  is  under  seal  or  of  record,  the  heir  of  the  party  con- 
tracting is  liable  to  an  action  for  the  breach  of  it,  when  expressly  named  in 
the  contract,  and  legal  assets  have  come  to  his  hands  by  descent  from  the 
obligor  (Bac.  Abr.  Heir  and  Ancestor,  F;  2  Saund.  7th  ed.  135,n.  4;  Com. 
Dig.  Pleader,  2  E,  2  ;  Wilson  v.  Knubley,  7  East,  128 ;  PI.  Com.  430, 441 ; 
D^fke  V.  Sweeting,  Willes,  585;  Piatt,  Cov.  412,  440).  The  heir,  though 
not  expressly  named,  is  liable  to  an  action  for  a  breach  of  covenant  running 
with  the  land,  and  committed  in  his  own  tinoe  (lb.).    If  there  be  a  devisee 
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(otherwise  than  for  the  pnjnnent  of  debts,  or  in  pursuatice  of  a  marriage  con- 
tract, entered  into  before  marriage),  he  may,  by  statute  11  Geo.  IV.  &  1 
Will.  IV.  c.  47,  8.  8,  extended  by  11  &  12  Vict.  c.  47,  be  sued  in  an  action 
of  debt  for  the  breach  of  a  contract  of  the  testator  under  seal,  or  of  record ; 
but  the  heir  must  be  joined  in  the  action  (1  Ch.  PI.  60 ;  Hunting  v.  Sheldrake, 
9  M.  &  W.  266 ;  see  Gawler  v.  Wade,  1  P.  Wms.  100).  It  does  not  seem 
from  the  wording  of  the  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  s.  6,  that  any 
remedy  is  given  by  that  act  against  the  heir  or  devisee  for  breaches  of  cove- 
nant, where  the  damages  are  in  their  nature  unliquidated,  and  the 
[  *182  ]  breach  is  subsequent  *to  the  death  of  the  covenantor  (see  Farley 
V.  Bryant,  3  Ad.  6i  E.  839).  If  there  be  several  heirs,  as  in  the 
case  of  gavelkind  or  of  parceners,  they  should  all  be  joined,  or  the  defl.  may 
plead  in  abatement  (  2  Vin.  Abr.  67 ;  Com.  Dig.  Abatement,  F,  9),  and  the 
devisee  may  be  sued  with  the  heir  jointly,  at  law  as  well  as  in  equity  (2 
Saund.  7,  n.  4 ;  Bac.  Abr.  Heir,  Z,  d).  Why  preferable  to  proceed  m 
equity,  see  Warren  v.  Stawell,  2  Atk.  125 ;  Galton  v.  Hancock,  ib.  433.  An 
heir  and  executor  cannot  be  joined,  but  he  may  be  sued  at  the  same  time ; 
and,  if  the  heir  be  also  executor,  separate  actions  may  be  brought^against 
him  in  both  capacities  (Ck)m.  Dig.  Pleader,  2  E,  3;  18  Edw.  III.  4;  Com. 
Dig.  Pleader,  F,  10;  Vin.  Abr.  Actions,  C,  rf,  pi.  8).  And  it  seems  that  if 
assets  by  descent  vest  in  the  heir,  the  charge  will  continue  to  run  against 
his  heirs  taking  the  same  assets  (see.  cases  cited  2  Ch.  PI.  61).  As  to  suing 
the  devisee  where  no  heir  can  be  discovered,  see  7  East,  128, 133,  and  11 
Geo.  IV.  &  1  Will.  IV.  c.  47,  ss,  3,  4.  Assumpsit  lies  against  an  heir  in 
respect  of  a  new  consideration,  where  there  has  been  a  new  contract  to  pay 
a  debt,  or  perform  a  contract  under  seal,  as  on  a  promise  by  an  heir,  having 
assets  by  descent,  to  pay  the  debt  of  his  ancestor  for  the  same  consideration 
(1  Leon.  293;  2  Saund.  137  b;  Com.  Dig.  Action,  Assumpsit,  B.). 

Lands  descended  or  devised  are  now  made  assets  for  the  payment  of  special 
and  simple  contract  debts,  to  be  administered  in  equity  (3  &  4  Will.  IV.  c. 
104). 

There  is  no  remedy  at  law  against  an  heir  for  a  tort  committed  by  his 
ancestor  (see  1  Ch.  PI.  77). 

As  to  remedies  by  and  against  executors  for  wrongs  of  this  description  in 
certain  cases,  see  3  &  4  Will.  IV.  c.  42,  s.  2 ;  ante^  '*  Execvtobs." 

Form  of  PleadingB. 

Declaration,']  The  venue  in  an  action  against  an  heir,  as  such,  when  ex- 
pressly named  in  the  specialty  or  contract,  appears  to  be  transitory  (Hob. 
37;  Vin.  Abr.  Heir,  R,  2).  The  defl.  must  be  described  as  heir;  and,  in 
the  old  precedents,  he  is  so  described  in  the  body  of  the  declaration  as  well 
as  in  the  commencement  (Rast.  Ent.  172).  In  general,  it  need  not  be  stated 
how  he  became  heir,  whether  as  son,  grandson,  &c.,  that  matter  not  lying 
peculiarly  in  the  plt.'s  knowledge  (2  Saund.  6th  ed.  If;  2  Ch.  PI.  333);  but, 
where  the  lands  have  descended  from  the  obligor  to  another,  who  has  died 
seised,  and  from  him  to  the  defl.,  the  descent  must  be  stated  specially;  as, 
that  the  deA.  is  the  heir  of  A.  (who  died  last  seised),  who  was  the  heir  of  the 
obligoir ;  and  so  it  must  be  where  there  have  been  several  intermediate  de- 
scents :  for,  if  the  declaration  be  against  the  dell,  as  heir  of  the  obligor,  and 
it  appear  in  evidence  on  the  plea  of  riens  per  descent  from  the  obligor,  that 
the  defl*  is  heir  of  the  heir  of  th6  obligor,  it  is  a  fatal  variance.  Thus,  where 
the  declaration  was  against  the  defl.,  as  brother  and  heir  of  the  obligor,  and 
it  being  found,  on  the  issue  o^  riens  par  descent  from  him^  that  he  di^  seised 
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in  fee,  leaving  a  8on»  who  entered  and  died  seised  without  issue,  leaving  the 
deft.,  his  uncle,  the  obligor's  brother,  his  heir-at-law,  the  court  gave  judgment 
for  the  deft.;  for  he  had  nothing  as  immediate  heir  to  his  brother  by  bis 
nephew  (Cro.  Car.  151 ;  Jenk's  case;  see  Lill.  Ent.  147;  2  Saund.  6th  ed. 
7/;  Vin«  Abr.  Heir,  K,  pi.  16).  So,  where,  in  debt  against  the  deft,  as  heir 
of  B.,  it  appeared  in  evidence,  on  the  issue  ofriensper  d^scetit  from  B.,  that 
he  died  in  fee,  leaving  the  deft.,  his  daughter,  and  his  wife,  with  a  child  of  a 
son,  who  was  afterwards  born,  and  lived  an  hour  after  his  birth,  it  was  held 
that  his  evidence  did  not  support  the  issue ;  for  the  deft,  had  ^nothing 
from  the  father,  the  obligor,  but  the  lands  came  to  her  by  descent,  [  *183  ] 
as  heir  of  her  brother,  who  was  last  seised  (2  Rol.  Abr.  709,  pi, 
62,  cited  Kellow  v.  Rowden,  3  Mod.  256).  In  debt  against  the  heir  and 
devisee  under  3  &  4  W.  &  M.  c.  14,  repealed  by  11  Geo.  IV.  and  1  Will. 
IV.  c.  47,  which,  however,  re-enacts  several  sections  of  the  former  act,  the 
declaration  should  show  that  the  cause  of  action  accrued  in  the  lifetime  of 
the  devisor,  and  the  omission  would  be  fatal  (Farley  v.  Briant,  5  Nev.  dc  M. 
42 ;  8  Ad.  &  E.  839 ;  1  H.  &  W.  299,  775 ;  2  Saund.  6th  ed.  7  e).  The 
declaration  should  be  in  the  debet  and  detinet  (Com.  Dig.  Pleader,  2  E,  2); 
but  the  omission  of  the  debet  will  be  aided  by  verdict  (lb  ).  It  need  not  be 
averred  in  a  declaration  against  an  heir,  on  the  bond  of  his  ancestor,  that 
the  deft,  had  assets  by  descent  (Dy.  344  b)\  but  it  must  be  shown  he  was 
expressly  bound  (Com.  Dig.  Pleader,  2  E,  2;  2  Saund.  6th  ed.  135).  It 
does  not  seem  to  be  necessary  to  state  the  date  or  substance  of  the  will,  or 
that  the  obligor  died  seised  (2  Ch.  PI.  335). 

Plea."]    In  an  action  against  an  heir,  the  deft,  may  not  only  plead  any 
matter  which  might  have  been  pleaded  by  the  ancestor  or  devisor,  but  may 
also  either  deny  the  character  in  which  he  is  sued,  or,  admitting  it,  he  may 
plead  that  he  has  nothing  by  descent  or  by  devise,  either  generally  or  spe- 
cially (Com.  Dig.  Pleader,  2  E,  3) ;  viz. :  that  he  has  nothing  but  a  rever- 
sion after  an  estate  for  life  or  years  (lb.),  or  that  he  has  p^id  debts  of  an 
equal  or  superior  degree  to  the  amount  of  the  assets  descended  or  devised, 
or  that  he  retains  thd  assets  to  satisfy  his  own  debts  of  equal  or  superior 
degree,  or  debts  of  a  superior  degree  due  to  third  persons  (lb.).     Formerly 
the  heir,  if  an  infant,  might  have  also  prayed  that  the  parol  might  demur  till 
he  was  of  full  age  (lb.) ;  1  Ch.  PI.  431).    But  he  cannot  now  do  so  (see  11 
Geo.  IV.  de  1  Will.  IV.  c.  47,  bu  10).     As  to  the' construction  of  this  sect.,- 
see  Price  v.  Carver,  3  Myl.  &  Cr.  157.     Deft,  cannot  plead  assets  in  the 
hands  of  the  executors,  for  it  is  at  the  election  of  the  obligee  to  sue  either 
the  heirs  or  the  executors  (10  H.  VII.  8  6;  1  And.  7).  The  heir  must  plead 
riens  per  descent  when  he  has  no  assets,  or  he  will  be  personally  liable  to 
the  amount  of  the  debt  (3  T.  R.  685).     As  to  the  plea  of  retainer  by,  see 
Shetelworth  v.  Neville,  1  T.  R.  454 ;  et  vide  2  Saund.  6,  6th  ed.     A  plea 
by  deft,  that  he  claims  to  retain  a  certain  sum  for  money  paid  for  repairs 
(not  stating  them  to  be  necessary  repairs)  cannot  be  supported  (Shetel- 
worth v.  Neville,  1  T.  R.  454).    As  to  plea  of  riens  per  descent  prater  a 
term  for  life  or  years,  see  2  Saund.  7,  n.  4.     Though  the  devisee  must  be 
sued  jointly  with  the  heir,  he  should  plead  separately  (ante^  p.  179).     As 
to  pleas  in  general  by  heir,  see  2  Saund.  7,  n.  4 ;  Com.  Dig.  Pleader,  2 
E,3. 

Repticcuion.']  In  debt  against  an  heir,  on  the  bond  of  his  ancestor,  to  a 
plea  of  riens  per  descent^  the  pit.  may  reply  that  the  deft,  had  lands,  &c., 
from  his  ancestor  before  the  writ  brought ;  and  if  issue  be  thereon  joined 
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and  found  for  the  pit.,  the  jury  shall  then  inquire  of  the  value  of  the  lands, 
6cc.,  80  descended,  and  the  pit.  shall  have  judgment  of  them  (11  Greo.  IV.  6c 
1  Will.  IV.  c.  47,  s.  7),  in  which  case  the  executor  must,  both  for  the  debt 
and  costs,  be  confined  to  the  value  of  the  lands  descended  (Brown  v.  Shenton, 
10  Law  J.,  62 ;  2  Cr.  &  J.  311).  But  if  judgment  be  given  against  such  heir 
by  confession  (without  confessing  the  assets  descended),  or  upon  demurrer, 
or  nihil  dicit^  it  shall  be  for  the  debt  and  demands,  without  any  writ,  to 
inquire  of  the  lands,  and  the  judgment  will  be  general,  and  execution  may 
be  awarded  against  him  as  for  his  own  debt  by  ca.  sa.  or  Ji,  fa,  (Poxon  v. 

Smart,  1  Selw.  N.  P.  593;  *Com.  Dig.  Pleader,  2  E.  4);  or,  if 
[  ♦184  ]   riens  prceter  a  reversion  be  pleaded,  the  pit.  may  take  judgment, 

^.,  cum  acciderint  (Com.  Dig.  Pleader,  E,  4,  5).  If  the  defl. 
had  not  assets  at  the  time  of  exhibiting  the  W\,  but  had  them  when  the  writ 
issued,  the  issuing  of  the  writ  should  be  replied  specially  (see  ante.  Vol.  I., 
p.  1160).  And  under  the  3  &  4  W.  &  M.,  c.  14,  if  the  heir  plead  rien 
per  descent  the  pit.  may  reply  that  he  had  assets  between  the  death  of  his 
ancestor,  and  before  the  commencement  of  the  suit  (Bac.  Abr.  Heir  and  An- 
certor,  F.). 


Precedents. 

See  forms  of  declarations  agrainst,  id  genera],  7  Went.  Index ;  against  an  heir  on  the 
bond  of  his  ancestor,  2  Cb.  Pi.  332 ;  against  an  heir  and  devisee  of  obligor,  ib.  333 ;  5 
Went  374 ;  rieiM  per  deicent^  ib. ;  see  form  of  replication  to,  confessing  that  plea,  ib. 
1174 ;  to  rient  per  descent^  the  deft,  had  assets,  ib. 


Hvidefice. 

The  evidence  in  actions  against  heir,  or  heir  and  devisee  jointly,  or  the 
devisee  alone,  depends  on  the  plea  and  issue:  besides  the  other  defences 
pleadable  in  an  action  on  a  bond  or  covenant,  &c.,  the  defl.  may  deny  that 
he  is  heir,  or  may  plead  that  he  has  nothing  by  descent  or  by  devise. 

Where  pit.  proceeds  against  an  heir  on  a  bond  on  which  he  is  liable,  in 
addition  to  proof  of  the  bond,  in  which  defl.'s  liability  must  appear  as  a 
party  therein  named,  the  pit.  may  be  obliged  to  prove  the  defl.  to  be  heir,- 
which  proof  is  made  out  by  calling  a  witness  who  knew  the  obligor  and 
his  family,  and  that  the  ded.  is  heir  at  law ;  or  he  may  also  efiect  it  by 
proving  that  defl  was  in  possession  of  the  fee-simp'e  land  of  the  obligor, 
who  is  dead,  and  general  reputation  of  his  being  heir-at*law  (see  ante^  Vol. 
I.  p.  1004). 

Where  the  defl.  pleads  riens  per  descent^  though  he  thereby  admits  the 
obligation,  yet  it  is  incumbent  on  the  pit.  to  prove  assets  by  descent,  as  that 
is  the  substance  of  the  issue  (B.  N.  P.  175  ;  6  Rep.  47  a).  Proof  of  assets 
in  the  county  of  A.  will  support-  an  allegation  of  assets  in  the  county  of  B. ; 
for  assets,  or  not,  is  the  substance  of  the  issue,  and  the  place  is  named  only 
for  conformity  (lb.).  The  seisin  of  the  ancestor  may  be  proved  by  showing 
that  he  was  in  possession  of  the  land,  or  in  receipt  of  the  rents  and  profits 
(Co.  Lit.  16  a;  B.  N.  P.  103;  Jayne  v.  Price,  5  Taunt.  326).  The  defl. 
cannot  avail  himself  of  an  BW^ndXion  pending  the  suit  to  support  his  plea  of 
riens  per  descent^  and  the  lands  so  aliened  will  still  remain  charged  (1  Inst. 
20;^,  a,  b)  ;  and  if,  upon  this  issue,  the  pit.  prove  that  lands  came  to  the  ded. 
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by  descent,  and  the  deft,  give  in  evidence  a  conveyance  of  the  same  lands 
by  himself  to  a  stranger,  before  action  brought,  the  pit.  may,  to  encounter 
this  evidence,  prove  that  the  conveyance  was  fraudulent,  and  therefore  void 
by  statute  (13  Eliz.  c.  5;  5  Rep.  60  a;  ante,  p.  70).  Upon  the  issue  of 
riens  per  descent,  the  heir  may  give  in  evidence  a  bond,  acknowledged  by 
his  ancestor  to  the  king,  and  an  extent  thereon  to  the  amount  of  the  assets 
descended :  but  the  extent  only,  without  the  production  of  the  bond,  or  exa- 
mined copy  thereof,  is  insufficient  (Home  v.  Adderley,  2  Ld.  Raym.  734). 
A  question  frequently  arose  on  this  issue,  whether  the  defl  took  by  purchase 
or  descent;  with  respect  to  which  the  general  rule  was,  thai,  (hough  the 
ancestor  devised  the  estate  to  his  heir,  yet,  if  he  take  the  same  estate  in 
quality  and  quantity  that  the  law  *  would  have  given  him,  the 
devise  was  a  nullity,  and  the  heir  would  be  seised  by  descent,  and  [  *185  ] 
the  estate  assets  in  his  hands  (2  Saund.  8  ^,  n. ;  Reading  v.  Roys- 
ton,  1  Salk.  242).  And  tl^e  charging  the  estate  with  debts  and  legacies 
made  no  difference,  if  the  tenure  and  quality  of  the  estate  were  not  altered 
(AUam  v.  Heber,  Stra.  1270 ;  B.  N.  P..  175;  see  Selw.  N.  P.  684).  Where 
heirs  take  by  purchase,  under  limitations  to  the  heirs  of  their  ancestor,  the 
land  descends  now  as  if  the  ancestor  had  been  the  purchaser  (3  &  4  Will. 
IV.  c.  106,  s.  4,  to  which  the  reader  is  referred  generally  for  the  present 
law  relating  to  inheritance).  A  reversion  is  legal  assets,  but  an  equity  of 
redemption  is  not  (Com.  Dig.  Pleader,  2  E,  2 ;  ib.  Assets,  R,  B ;  Barnes, 
164 ;  3  B.  &  P.  643  ;  2  Ch.  PI.  382,  n.  (c)  ;  and,  in  the  latter  case,  in  the 
case  of  a  bond,  the  obligee  should  proceed  in  equity  (2  Saund.  7,  n.  4).  As 
to  what  are  assets  generally,  see  ib.,  and  3  &  4  Will.  IV.  c.  104. 


HIGHWAY. 

r 

See  "  Way." 


HIRE  OF  CHATTELS. 

.  Whehe  the  goods  have  been  lent  to  another,  to  be  kept  or  hired,  the 
Imilee,  or  person  to  whom  they  have  been  delivered,  is  only  liable  where 
such  neglect  is  imputable  to  him  as  occasions  the  loss,  and  is  not  bound  to 
use  more  than  an  ordinary  degree  of  care,  and  is  not  therefore  liable  for 
loss  by  fire,  ^^c.  Jones  on  Bail,  Cooper  v.  Burton,  3  Camp.  4,  5,  notis; 
see  Coggs  v.  Bernard,  2  Ld.  Raym.  416);  and,  to  enable  the  pit.  to  recover, 
he  must  prove  that  there  was  gross  neglect,  or  that  the  thing  lent  was  used 
in  a  different  manner  from  the  purpose  for  which  it  was  originally  hired. 
For  a  learned  exposition  of  the  law  upon  this  head  see  Story's  Commentary 
on  the  Law  of  Bailment,  263.  And  it  has  been  held,  that  the  hirer  of  a 
chaise  and  horses  to  go  a  journey,  is  not  liable  for  an  injury  occasioned  by 
I  he  negligence  or  misconduct  of  the  postboy  (Dean  v.  Branthwaite,  5  Esp. 
35 ;  Laugher  v.  Pointer,  5  B.  &  C.  546 ;  Croft  v.  Allison,  3  B.  &  Ad.  590 ; 
Bush  V.  Skinman,  1  B.  &  P.  409 ;  East  India  Company  v.  Pullen,  2  Stra. 
690;  see  Quarnam  v.  Burdett,  6  M.  &  W.  499);  but,  where  one  lends  a 
horse  to  go  one  journey,  and  the  party  to  whom  he  has  been  lent  takes  him 
another,  and  the  horse  is  lost  or  dies,  the  party  is  liable  to  whom  he  was 
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lent ;  and  it  seems  that  such  a  misuse  amounts  to  a  virtual  abandonment  of 
the  bailment,  so  as  to  enable  the  owner  to  maintain  trover  (Wilkinson  v. 
King,  2  Camp.  335;  Loeschman  v»  Machin,  2  Stark.  611;  Story,  Com. 
Bailments,  262 ;  Com.  Rep.  136).  Where  a  horse  is  let  to  a  person  for  a 
journey,  which  receives  an  injury,  the  hirer  is  not  liable,  unless  the  owner 
can  prove  positive  negligence  (Cooper  v.  Burton,  3  Camp.  5,  n.) ;  but,  if  the 
horse  became  ill,  and  the  hirer,  instead  of  employing  a  farrier,  administered 
improper  medicines  to  him,  and  he  died,  the  hirer  would  be  liable  for  the  loss 
of  him,  for  that  was  negligence  and  misconduct  (Dean  v.  Theale,  ib.  4) ;  or 
if  the  horse  become  exhausted,  and  refuse  its  food,  the  iiirer  is  bound  to 
abstain  from  riding,  and  if  he  pursues  the  journey  with  the  horse,  he  is 
liable  for  all  injury  that  may  ensue  (Bray  v.  Maine,  1  Gow,  1 ;  1  Bell,  Com. 
455).    But  pit.  must  give  the  facts  in  evidence,  as,  in  the  first  place  he 

must  prove  that  the  horse  was  ♦overriden,  not  kept  shod,  or  the 
[  *186  ]  like;  and,  in  the  second,  prove  that  the  medicines  were  given  to 

the  horse,  and  that  the  hirer  administered  them  himself,  and  that 
they  were  improper,  &c.  (Esp.  50;  Jones,  Bailments,  96).  If  the  lender  of 
a  carriage  agree  to  keep  it  in  repair  without  further  charge  whatsoever,  the 
hirer  is  not  liable  for  repairs  rendered  necessary  by  accident,  and  without 
his  wilful  default  (Reading  v.  Menham,  1  Moo.  &  R.  234).  The  bailee  of 
goods  for  hire,  by  selling  the  goods,  determines  the  bailment,  and  the  bailor 
may  sue  the  purchaser  in  trover  (Cooper  v.  Willomatt,  1  C.  B.  672).  So, 
if  during  the  continuance  of  the  bailment  the  goods  are  taken  in  execution 
(Bryant  v.  Wardell,  2  Exch.  479).  Where  a  person  takes  ready-furnished 
lodgings,  and  his  guests  or  servants,  while  they  are  under  the  authority  given 
by  him,  damage  furniture,  by  the  omission  of  ordinary  care,  he  will  be  liable, 
as  in  other  cases  (4  T.  R.  319).  Where  immovable  property,  as  an  orchard, 
a  garden,  or  a  farm,  is  let  by  parol,  with  no  other  stipulation  than  for  the 
price  or  rent,  the  lessee  is  bound  to  use  the  same  diligence  in  preserving  the 
trees,  plants,  or  implements,  that  every  prudent  person  would  use,  if  the 
orchard,  garden,  or  farm  were  his  own  (Powley  v.  Walker,  6  T.  R.  373 ; 
Legh  v.  Hewitt,  4  East,  154).  The  word  "  hired,"  of  itself,  implies  a  con- 
tract, and  would  cure  an  omission  of  the  contract,  being  stated  to  have  been  at 
deft.'s  instance  and  request  (see  6  Taunt.  389 ;  2  T.  R.  30).  As  to  the 
common  count  for  use  and  hire,  see  ib. ;  1  Com.  Rep.  116.  In  an  action  for 
the  use  and  hire  of  property,  the  contract  of  hire  should  be  proved  by  a 
party  present  at  its  makings  or  during  any  admission  of  deft.  If  any  price 
was  agreed  on,  the  same  should  be  proved ;  if  not,  the  value,  or  ordinary 
charge  of  the  hire,  should  be  proved.  Where  a  coachmaker  contracts  to 
furnish  a  carriage,  and  keep  it  in  repair  for  a  certain  time,  if  the  coachmaker 
transfer  or  sell  his  business  and  interest  in  the  contract,  the  hirer  may  treat 
the  agreement  as  at  an  end  (Robson  v.  Drummond,  2  B.  &  Ad.  303). 


Precedents. 


See  ^  Ch.  PI,  49,  59;  see  precedent  againgt  the  hirer  of  a  horse  for  immoderate  riding' 
ibc  3  Ch.  PI.  337 ;  ai^ainsl  the  hirer  of  household  furnitare,  ib.  335 ;  against  bailee  having 
care  of  goods  lent  to  him,  ib.  339.    See  post^  **•  Work  and  Labour." 
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HORSES. 

As  to  the  sale  of,  see  "  Goods  Sold."  As  to  the  warranty  of,  see  post, 
**  Warkanty."  As  to  the  liability  of  hirer  of,  ante,  p.  185.  As  to  horse 
racing,  and  the  statutes  relative  thereto,  see  Chit.  jun.  Contr.  Horse  Racing. 


Precedents  (see  2  Ch.  PI.  46). 


♦HUSBAND  AND  WIFE.(a)  [  •IQ^  ] 

I.  Actions  by. 

Posh  of  Remedy,  p.  187. 

When  they  may  Sue,  p.  187, 

FoBH  OF  Pleadings,  p.  191. 

Precedents,  p.  191. 

Evidence,  p.  191. 


Form  of  Remedy,  . 

When  they  may  Sue.l  There  is  nothing  peculiar  relating  to  the  form  of 
remedy  for  injuries  to  a  husband  and  wife. 

Whenever  the  action  will  survive  to  the  wife,  she  must  be  joined  with  the 
husband  (Dunstan  v.  Burwell,  1  Wils.  224  ;  for  an  enumeration  of  interests, 
which  will  survive  to  the  wife,  see  2  Ch.  PI.  7th  ed.  36 ;  see  also  1  Selw.  N. 
P.  10th  ed.  288;  2  Ch.  Contra.  150.  And,  in  general,  where  the  wife  is 
the  meritorious  cause  of  action,  and  there  is  an  express  contract  with  her, 
she  may  be  joined  with  the  husband,  but  not  otherwise  (Rose  v.  Bowler,  1 
H.  Bl.  108 ;  Abbot  v.  Blofield,  Cro.  Jac.  644 ;  Rumsey  v.  George,  1  M.  &  S. 
180).  She  must  be  joined  in  the  case  of  a  bond  given  to  her  dum  sola  (see 
numerous  authorities  cited  1  Selw.  N.  P.  288,  Baron  and  Feme,  n.  5).  But 
the  husband  may  sue  alone  on  a  negotiable  bill,  of  which  the  wife  is  payee 
dum  sola,  but  becoming  due  after  marriage  (M'Neilage  v.  Holloway,  1  B.  & 
A.  218 ;  Richards  v.  Richards,  2  B.  dc  Ad,  447 ;  Gaters  v.Madelcy,  6  M.  & 
W.  423 ;  2  M.  &  S.  393 ;  but  see  Sherrington  v.  Yates,  12  M.  &  W.  855 ; 
Hart  v.  Stephens,  6  Q.  B.  937).  Ho\vever,  as  the  wife's  mere  choses  in 
action  do  not  by  the  marriage  vest  absolutely  in  the  husband,  until  he  re- 
duces them  into  possession ;  and  if  not  reduced  into  possession  before  ])is 
death,  she  would  take  them  by  survivorship,  he  cannot,  in  general,  sue  for 
them  alone  (1  Roll.  347  /,  53;  Ow.  82;  Cro.  Eliz.  537).  As  to  what 
amounts  to  reduction  into  possession  of  the  wife's  choses  in  action,  see  Ch. 
Contr.  150;  Scarpellini  v.  Alcheson,  7  Q.  B.  864;  Sherrington  v.  Yates, 

(«)  2  U.S.  Di^.  Tit.  -Husband  and  Wife,"  p.  495;  2  Supp.  U.S.  Dig.  p.  U6;  1  Ann. 
Di^.  p.  297;  3  Id.  p.  212;  3  id.  p.  264. 

VoImIL  18 
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supra.  The  mere  payment  to  the  husband  of  interest  due  on  a  promissory 
note  to  the  wife,  dum  soUiy  is  not  evidence  of  the  reduction  of  the  note  into 
possession  (Hart  v.  Stephens,  supra,)  In  all  real  actions  for  the  lands  of 
the  wife,  the  husband  and  wife  must  join  (1  Bulst.  21 ;  Ow.  88;  Com.  Dig. 
Baron  and  Feme,  5 ;  1  Roll.  347  /,  63 ;.  Ow.  82  ;  Cro.  Elix.  537).  So,  in 
debt  for  rent  due  before  coverture,  upon  a  lease  for  years  (lb.  700);  so  upon 
a  lease  for  life  (1  Roll.  348  /,  8);  so  upon  a  lease  at  will  (Co.  Lit.  55  b). 
So,  in  assumpsit  upon  a  promise  to  the  wife  before  coverture  (1  Sid.  25),  or 
lor  the  labour  of  the  wife,  dum  sola.  Also,  in  an  avowry  for  i*ent  due  before 
coverture,  upon  a  lease  for  life  or  years  (1  Roll.  348  /,  8,  347  /,  50).  There 
are  some  decisions  which  appear  to  throw  a  doubt  upon  the  rule  here  laid 
down ;  but  the  current  of  authorities  seems  fully  to  establish  it  (see  the  cases 
collected,  2  Ch.  PI.  7th  ed.  33).  In  respect  of  a  contract  made  wi^h  the 
wife,  whilst  sole,  if  the  party  thereto,  after  the 'marriage,  give  a  bond  to  the 
liusband  and  wife,  or,  in  respect  of  some  new  consideration,  as  forbearance, 
&c.  make  a  parol  promise  to  the  husband  and  wife,  they  may  join,  or  the 
husband  may  sue  alone  on  such  new  contract  (I  Ch.  PI.  34;  Uumsey  v. 

George,  1  AI.  &  S.  180  ;  Ankersiein  v.  Clark,  4  T.  R.  616);  *and, 
[  *168  ]   if  such  bond  or  promise  were  made  to  the  husband  alone,  he  alone 

should  sue  thereon,  the  wife  not  being  privy  to  the  new  contract 
(lb.);  or  he  should  join  with  the  wife  on  the  original  contract,  in  cases  where 
it  is  not  merged  by  a  higher  security  (lb.).  k]\  chattels  personal  of  the  wife, 
\n  possessions  are,  by  marriage,  absolutely  given  to  the  husband  ;  and  for  the 
recovery  of  them,  he  may  sue  alone  (3  T,  R.  631  ;  Co.  Lit.  351  b\  The 
wife  cannot  be  joined  in  an  action  upon  any  contract  made  with  her  during 
coverture  (2  Bla.  1239;  Cro.  Jac.  644 ;  2  Bla.  1237 ;  Ry.  &  M.  102);  un- 
less in  some  cases,  where  she  can  be  considered  as  the  meritorious  causa  of 
action,  as  in  the  case  of  a  bond,  or  other  contract  under  seal,  or  note  made 
to  her  (1  Stra.  230 ;  4  T.  R.  616 ;  1  Wils.  224 ;  2  M.  &  S.  393);  or,  in  the 
case  of  her  personal  skill  and  labour,  and  on  an  express  promise  made  to 
her  (2  M.  &  S.  393,  396;  4  T.  R.  616 ;  Cro.  Eliz.  61 ;  but  see  the  cases 
cited  Ch.  Contr.  152 ;  Howard  v.  Oakes,  3  Exch.  136).  For  rent,  or  other 
causes  of  action,  accruing  during  the  marriage,  on  a  lease  or  demise,  or  other 
contract  relating  to  the  land,  or  other  real  property  of  the  wife,  whether  such 
contract  were  made  before  or  during  the  coverture,  the  husband  and  wife 
may  join,  orhe  may  sue  alone  (4  T.  R.  617  ;  Sira.  230 ;  1  Wils.  224  ;  Bro. 
Abr.  Baron  and  Feme,  pi.  25;  Com.  Dig.  Baron  and  Feme,  X,  Y).  Where 
fifeme  covert  sues  as  executor  or  administrator,  the  husband  must  be  joined 
with  her  in  such  action  (Com.  Dig.  Baron  and  Feme,  V;  Vin.  Abr.  Baron 
and  Feme,  Q.  22).  kfeniecoverty  except  in  the  cases  which  will  be  pre- 
sently mentioned,  cannot  bring  an  action,  or  be  impleaded  as  a  feme  sole, 
while  the  relation  of  marriage  subsists,  and  she  and  her  husband  are  living 
in  this  kingdom,  even  though  the  wife  is  living  separately  from  her  husband, 
und  has  a  separate  maintenance  secured  to  her  by  deed  (Marshall  v.  Rutton, 
8  T.  R.  544 ;  which  overrules  some  older  decisions  on  the  same  point);  and 
it  seems  that  the  fact  of  her  having  declared  herself  to  be  tifeme  sole^  and, 
as  such,  executing  deeds  and  maintaining  actions,  will  not  estop  her,  if  sued 
'as  a  feme  sole,  from  setting  up  the  defence  of  coverture  (Davenport  v.  Nelson, 
4  Camp.  26;  see  also  Hatchett  v.  Baddeley,  2  Bla.  R.  1079;  and  Lewis  v. 
Lee,  3  B.  &  C.  291).  But  it  seems  that  such  representations  might  estop 
her  from  suing  as  a  feme  sole  in  certain  cases  (Langfort  v.  Foot,  2  Moo.  & 
S.  349).  She  may,  however,  be  sued  as  a  feme  sole^  divorced  d  vinculo 
matrimonii  (Lewis  v.  Lee,  3  B.  &  C.  291);  or  the  husband  be  civiliter  mor- 
tuus  (4  T.  R.  361 ;  Co.  Lit.  132 ;  2  B.  &  P.  105 ;  4  Esp.  27 ;  9  East,  472; 
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11  Elast,  301).  Thus,  a  wife,  whose  husband  is  transported,  may  plead  as 
^feme  sole,  for  it  is  a  temporary  death  (Jewson  v.  Read,  Lofll,  142  ;  and  see 
Carrol  v.  Blencow,  4  Esp.  27  ;  and  see  cases  cited,  1  Ch.  PI.  82,  33).  By 
the  custom  of  the  City  of  London  also,  ^feme  covert  being  a  sole  trader  may 
sue  or  be  sued  in  the  Oily  Courts  as  Kfeme  sole,  with  reference  to  her  trans- 
actions in  London,  but  even  there  the  husband  must  be  made  a  party  for 
conformity  (1  Selw.  N.  P.  283);  and  where  the  husband  is  an  alien,  and 
has  deserted  the  kingdom,  the  wife  may  act  as  a  feme  sole  (1  Selw.  N.  P. 
285). 

On  the  death  of  the  husband,  the  wife  is  entitled  to  sue  for  all  chattels 
real,  and  choses  in  action,  which  her  husband  had  in  her  right,  and  which 
he  did  not  reduce  into  possession  in  his  lifetime  (see  1  Roll.  Abr.  350 ;  Co. 
Lit.  351 ;  Com.  Dig.  Baron  and  Feme,  F,  1 ;  2  Bla.  1239 ;  2  P.  Wms.  496; 
2  M.  &  S.  396,  397 ;  Ch.  Contr.  151 ;  see  Hutchins  v.  Smith,  9  Sim.  137 ; 
Purdue  v.  Jackson,  1  Russ.  1).  She  is  also  entitled  to  sue  on  all  rights  of 
action  in  autre  droit,  as  executrix,  &c.  (4  T.  R.  616;  Cro.  Eliz.  114).  And 
if  goods  which  belonged  to  the  woman  are  seized  and  sold  under 
an  execution  against  *the  man,  and  it  aflerwards  turns  out  that  [  *189  ] 
the  marriage  was  void,  sihe  may  maintain  trover  against  the  sheriff 
for  the  fuU  value  of  the  goods  (Glasspool  v.  Young,  4  Moo.  &  R.  533 ;  9 
B.  &  C.  696). 

In  actions  ex  delicto,  for  injuries  to  the  wife  or  her  property,  before  mar- 
riage, when  the  cause  of  action  would  survive  to  the  wife  (Cro.  Car.  419), 
as  in  trover,  upon  a  conversion  of  the  goods  of  the  wife  before  marriage,  they 
must  join  (Com.  Dig.  Baron  and  Feme,  V;  10  Mod.  25).  So,  in  trepass, 
for  an  injury  done  to  the  properly  of  the  wife,  dum  sda  they  must  join  (Mil- 
ndt  v.  Milnes,  3.  T.  R.  627,  631).  In  trover,  by  husband  and  wife,  for 
certain  goods  assigned  to  the  wife  before  marriage,  it  was  held,  that  the  hus- 
band might  sue  alone,  or  that  the  husband  and  wife  might  join  (Ay ling  v. 
Jones,  1  Jur.  54,  norrh,  Ayling  v.  Wincher;  1  Nev.  &  P.  416  ;  6  Ad.  &  E. 
259;  W.  W.  &  D.  154).  So,  where  the  goods  were  lost  before  marriage, 
and  the  conversion  was  after,  the  husband  and  ^ife  may  join  (1  Sid.  172 ; 
1  Vent.  261 ;  2  Lev.  107) ;  or  the  husband  may  sue  alone  (per  Hale,  1 
Vent.  261 ;  2  Lev.  107  ;  1  Sid.  172).  So,  in  rescous  of  distress  for  a  rept- 
charge  due  before  coverture,  the  husband  alone  may  sue,  for  it  is  a  wrong 
to  him,  or  the  husband  and  wife  may  join  (Cro.  Eliz.  459;  Moo,  422). 
Where  the  cause  of  action  arises  during  coverture,  it  is  very,  clear  that,  for 
injuries  to  the  husband  or  his  property,  they  cannot  in  general  join  in  the 
action  (3  Bla.  Com.  143  ;  Raym.  1208 ;  Rep.  t.  Hard.  119 ;  2  Saund.  47); 
but  where  the  action  is  brought  by  the  wife  alone  for  injury  done  to  her 
property,  the  defl.  must  plead  the  coverture  in  abatement,  and  not  in  bar 
(see  Milner  v.  Milnes,  si/j^ra) ;  and  this,  although  the  pit.  marries  after  suing 
out  the  writ,  and  before  declaration  (Morgan  v.  Painter,  6  T.  R.  265) ;  but 
lor  any  injury  to  the  person  of  the  wife  during  coverture,  an  action  may  be 
brought  by  both,  for  her  personal  suffering  or  injury,  and  she  cannot  sue 
alone,  (Boggett  v.  Frier,  11  East,  301 ;  9  East,  471 ;  1  Sid.  346,  386;  ^ 
Ld.  Raym.  1208) ;  but  when  she  joins  in  the  action,  no  injury  peculiar  to 
the  husband  can  l)e  joined,  as  for  expenses  in  cure,  <&c.,  or  for  her  loss  of 
society,  &c.  (1.  Salk.  119  ;  Cro.  Jac.  501,  538 ;  1  Sid.  346).  But  the  hu3» 
band  may  sue  alone  for  the  injury  sustained  by  the  loss  of  his  wife's  society, 
&c.,  in  consequence  of  the  battery  (Hyde  v.  Scissor,  Cro.  Jac.  538) ;  and 
he  may,  in  the  same  declaration,  include  a  battery  to  himself  (Guy  v.  Live- 
sey,  Cro.  Jac.  533) ;  and  even  where  the  wife  is  joined  in  the  action  for  a 
personal  wrong  done  to  her,  the  husband  may  declare  also  for  an  injury 
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arising  solely  to  himself,  by  way  of  aggravation  of  damages  (Russell  v. 
Come,  2  Ld.  Raym.  1031 ;  Salk.  119;  6  Mod.  127).  As  to  whether  the 
doctor's  bill  can  be  recovered  in  such  an  action  see  Dewgate  v.  Gardner,  4 
M.  &  W.  7. 

In  real  actions  for  the  recovery  of  the  wife's  land,  and  in  a  writ  of  waste 
thereto,  both  must  be  joined  (Com.  Dig.  Baron  and  Feme,  V;  1  Bulst.  2i). 
But,  when  the  action  is  merely  for  the  recovery  of  damages  to  the  land,  or 
other  real  property  of  the  wife  during  coverture,  the  husband  ma^sue  alone, 
or  both  may  sue ;  as,  in  trespass  for  cutting  down  trees  belonging  to  the 
wife  during  coverture,  the  husband  and  wife  may  join  (1  Roll.  348  L  18) ;  or 
the  husband  may  sue  alone  (2  Vent  195).     So,  in  an  action  for  forcible  entry 
upon,  or  detainer  of  the  wife's  land  during  coverture,  the  husband  and  wife 
may  join  (1  Roll.  348  /.  20;  Mod.  5);  or  the  hu^and  may  sue  alone  (1 
Roll.  347  /,  27,  28).     So,  an  action  on  the  case  against  a  lessee  for  years, 
for  burning  his  house,  where  the  husband  has  it  for  the  life  of  his  wife,  may 
be  by  the  husband  alone  (Cro.  Eliz.  461,  462J,  or  by  the  husband  and  wife. 
So,  in  an  action  on  the  case  for  stopping  a  way  to  the  wife's  land,  they  may 
join  (lb.  419);  or  the  husband  may  sue  alone.     So,  for  inclosing  land  of 
*which  the  wife  has  common  (2  Bulst,  14) ;  or  for  not  grinding  at 
[  *190  ]    the  wife's  mill  (1  Wils.  224) ;  thuy  may  join,  or  the  husband  may 
sue  alone.     So,  in  debt  on  stat.  2  Edw.  VI.  c.  13) ;  for  not  setting 
out  tithes  which  the  husband  has  in  right  of  his  wife,  they  may  join  (Cro. 
Eliz.  608,  613;  1  Jac.  325;  Mod.  912);  or  the  husband  may  sue  alone 
Aleberry  v..Walby,  1  Stra.  229).     In  detinue  of  charters  of  the  wife's  in- 
heritance, husband  and  wife  may  join  (1  Roll.  347  /,  49) ;  or  the  husband, 
it  should  seem,  may  sue  alone ;  and  so  in  trespass  (lb.).     Where  a  feme  was 
living  apart  from  her  husband,  under  a  sentence  of  separation,  with  alimony 
pendente  lite  in  the  Ecclesiastical  Court,  brought  an  action  of  trespass,  in 
her  husband's  name,  against  wrong-doers,  for  breaking  and  entering  her 
house,  and  taking  her  goods;  the  court  refused  to  stay  the  proceedings  on  the 
application  of  the  defts.  although  the  husband  swore  that  the  action  was  not 
commenced  with  his  authority  (Chambers  v.  Donaldson,  4  East,  470). 
.  QiicBre,  what  would  have  been  the  result  of  the  application  if  it  appeared 
that  he  had  released  the  action,  or  required  an  indemnity. 

On  the  death  of  the  wife,  the  husband  may  sue  for  any  injury  to  the 
wife's  land  during  the  coverture  (Com.  Dig.  Baron  and  Feme,  Z) ;  but,  for 
an  injury  by  the  mere  personal  sufferings  of  the  wife,  he  cannot,  on  her 
death,  sue  (Free.  K.  B.  225 ;  Yelv.  89).  The  rule  seems  to  be  that,  where 
the  cause  of  action  would  survive  to  the  wife,  she  must  join  in  the  action; 
and  if  she  die  before  judgment  therein,  it  will  abate  (Milner  v.  Milnes,  supra; 
Mitchinson  v.  Hewson,  7  T.  R.  349,  349 ;  Com.  Dig;  Baron  and  Feme,  V ; 
Rol.  Abr.  347,  R.  pi.  3).  On  the  death  of  the  hOsband,  any  action  for  a 
tort  committed  to  the  wife  or  her  property  before  marriage,  or  to  her  person, 
or  real  property,  during  marriage,  may  be  in  her  name  (R.  T.  H.  398,  399 ; 
Palm.  313  ;  Com.  Dig.  Baron  and  Feme,  2  a).  A  feme  covert  executrix  or 
administratrix^  ought  to  be  joined  with  her  husband  in  an  action  for  an  in- 
jury to  tlie  deceased's  estate  (Salk.  114;  Bro.  Abr.  Baron  and  Feme,  pi. 
ti5).  It  seenis  that  if  lands  are  demised  to  husband  and  wife,  and  the  hus- 
band grants  an  underlease,  he  may  sue  alone  for  an  injury  done  to  his  re- 
versionary interest  (Wallis  v.  Harrison,  6  M.  &  W.  142 ;  7  Dowl,  P.  C, 
395). 

In  an  action  on  a  contract  by  the  husband  only,  and  when  the  wife  should 
have  been  joined  in  the  action,  the  objection  should  be  pleaded  in  abatement, 
and  not  in  bar,  though  the  husband  might  sustain  a  writ  of  error  (3  T.  R. 
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631) ;  and,  where  she  marries  pending  the  suit,  her  coverture  niust  be 
pleaded  on  the  first  occasion,  or  it  will  not  be  admitted  in  evidence  (Morgan 
V.  Painter,  6  T.  R.  265;  see  Bendix  v.  Wakeman,  12  M.  &  W.  97).  But, 
when  ^feme  improperly  sues  alone,  without  having  any  legal  right  of  action, 
she  will  be  nonsuited  (Candell  v.  Shaw,  4  T.  R.  361);  and  it  will  be  a 
gpound  of  demurrer,  where  she  improperly  joins  in  an  action  with  her  hus- 
band, who  ought  to  sue  alone  (1  Salk.  114),  or  the  judgment  will  be  arrested 
(Gro.  Jac.  644),  or  reversed  on  a  writ  of  error  (2  BL  R.  1236).  Where 
the  husband  sues  alone  when  the  wile  ought  to  be  joined,  either  in  her  own 
right  or  in  atUre  droit,  he  will  be  nonsuited  (1  Salk.  282).  But  according 
to  the  judgment  of  the  Court  of  Exchequer,  in  Wallis  v,  Harrison,  5  M.  & 
W.  142,  it  would  appear  that  the  objection  should  be  taken  by  plea  in  abate- 
ment ;  and^  where  it  appears  on  the  record,  it  will  be  fatal  on  demurrer,  in 
arrest  Qf  judgment,  or  on  error  (1  Stra.  229).  The  mistakes  as  to  joinder 
of  husband  and  wife  in  actions  for  torts  are  nearly  similar  to  those  on  con* 
tracts.-  Where  the  wife  is  improperly  joined  in  the  action,  and  the  objection 
appears  from  the  declaration,  it  will  be  ground  of  demurrer,  arrest  of  judg- 
ment, or  writ  of  *error  (1  Salk.  119;  though,  after  verdict,  the 
mistake  may  be  aided  by  intendment  (1  Ch.  PL  634).  The  dis-  [  *191  ] 
charge  of  the  husband  under  the  Bankrupt  or  Insolvent  Acts  is  a 
defence  to  an  action  brought  against  him  jointly  with  the  wife  for  a  debt 
due  from  the  wife  before  coverture  (Sherrington  v.  Yates,  12  M.  &  W.  856  ; 
Miles  V. Williams,  8  P.  Wms.  249 ;  Lockwood  v.  Salter,  5  B.  &  Ad.  303). 
If  the  husband  sue  alone  where  the  wife  ought  to  join,  either  in  her  own 
right  or  in  atUre  droit,  he  will  be  nonsuited ;  for,  though  in  general  the  non- 
joinder of  pits,  in  an  action  for  a  tort  can  only  be  pleaded  in  abatement  (1 
Ch.  PI.  85) ;  this,  however,  occurs  where  the  party  suing  had  a  legal  interest 
in  his  own  right  in  the  property  affected.  Independently  of  his  wife  the 
husband  has  no  legal  interest  or  cause  of  action  whatever  for  injuries  to  her 
or  her  property  in  those  instances  in  which  it  is  necessary  to  join  her  as  pit. 
(1  Ch.  Pi.  85). 

Form  of  Pleadings, 

When  the  wife  is  a  co-pit.  in  an  action  ez  contractu,  no  cause  of  action, 
can  be  included,  unless  it  be  founded  on  a  contract  with  the  wife  before 
marriage,  or  she  be  the  meritorious  cause  of  action ;  and  her  interest  must 
be  expressly  stated  in  every  count  (1  Ch.  PL  183;  2  BL  R.  1236).  Thus 
a  declaration  in  replevin  by  J.  S.  and  his  wife,  without  showing  any  cause 
for  joining  the  wife,  is  bad  on  demurrer  (Serres  v.  Dodd,  2  N.  R.  405). 
See  as  to  what  will  be  a  sufficient  averment  in  this  respect,  Nurse  v.  Wills, 
4  B.  &  Ad.  739 ;  1  Nev.  &  M.  765;  S.  C,  in  error,  1  Ad.  &  E.  65).  And, 
in  an  action  in  form  ex  delicto,  for  a  personal,  injury,  if  the  wife  be  joined, 
the  declaration  must  proceed  only  for  torts  to  her  husband,  and  not  for  such 
wrongs  as  only  affect  the  husband  (2  Bla.  1236).  And  for  torts  to  the  per- 
son, or  personal  property,  if  she  be  joined,  the  nature  of  her  interest  therein 
must  be  expressly  stated  (1  Ch.  PL  184).  And  an  action  on  the  case  can- 
not be  supported  against  the  husband  and  wife,  for  words  spoken  by  both 
(lb.;  Bac.  Abr.  Actions,  C;  2  Wil6.  227).  And,  in  an  action  against  hus- 
band and  wife,  on  her  contract  before  her  marriage,  a  count  on  a  promise 
by  the  wife,  or  of  the  husband  and  wife  after  the  marriage,  to  pay  the  debt, 
is  bad,  and  cannot  be  joined  (lb.;  1  Taunt.  212;  Palm.  313).  As  to  the 
language  of  the  breach  in  an  action  of  assumpsit,  see  3  Wils.  308 ;  1  Ld. 
Raym.  284;  1  Vent.  109.     In  the  case  of  a  note  or  bond  payable  to  the 
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wife,  it  would  sufficiently  appear  from  the  instrament  itself,  without  further 
averment  in  the  declaration,  that  she  had  a  peculiar  interest  (Bidgood  v. 
Way,  2  Bla.  R.  1236;  1  H.  Bl.  106;  2  M.  &  S.  396).  In  an  action  by 
the  husband  only,  on  a  note  payable  to  the  wife,  he  may  allege  it  to  have 
been  payable  to  him  (4  Moo.  71,  72).  In  a  declaration  by  husband  and 
wife,  concluding  to  the  damage  of  both  is  proper  (Com.  Dig.  Pleader,  2 

'*'^)- 

In  an  action  by  husband  and  wife,  the  pica  of  the  general  issue  admits 

the  marriage  (B.  N.  P.  20;  Com.  Dig.  Abr.E,  6;  Arch.  PI.  &  Ev.  274). 

As  to  the  mode  of  taking  advantage  of  a  misjoinder  or  nonjoinder,  see 

supra. 


Precedents  (see  2  Ch.  PI.  8,  21,  68,  80,  104,  and  Index). 


Evidence. 

The  evidence  in  actions  by  husband  and  wife  will,  for  the  most  part,  be 
the  same  as  in  other  cases,  except  in  proving  the  circumstances  stated  in  the 
declaration,  which  entitle  the  wife  to  join  in  *the  action ;  as  to 
[  *'192  ]  which,  see  ante^  p.  187.  As  we  have  seen,  if  the  husband  sue 
alone,  on  a  contract  made  by  the  wife  before  coverture,  he  will  be 
nonsuited,  whether  the  breach  be  before  or  after  coverture  {ante^  p.  188 ; 
Bac.  Abr.  Baron  and  Feme,  E.;  Salk.  282 ;  \M.  ^  S.  180). 

Proof  of  Marriage,']  In  an  action  by  husband  and  wife,  if  the  marriage 
is  not  specially  denied  by  the  plea,  it  is  admitted  (B.  N.  P.  20 ;  Arch.  PL 
d&  Ev.  274).  If  it  is  specially  denied,  pit.  must  prove  it,  and  this  strictly 
so,  in  an  action  for  crim.  con.,  as  anley  Vol.  I.  p.  876) ;  but,  in  other  cases, 
prima  facie  evidence,  by  reputation  or  otherwise,  will,  in  general,  suffice 
{ante,  p.  165;  1  Bla.  R.  367;  Pea.  233;  B.  N.  P.  114).  And  it  may  be 
as  well  here  to  observe,  that  even  the  declarations  of  a  deceased  person,  as 
to  the  fact  of  his  own  marriage,  are  evidence  (B.  N.  P.  112 ;  Rex  v.  Bram- 
•   ley,  6  T.  R.  330). 

As  to  the  admissibility  in  evidence  of  admissions  by  the  wife  (see  aniCj 
Vol.  I.  p.  79). 

Competency  of  Witnesses. 

Neither  the  husband  nor  the  wife  of  a  party  to  the  suit  are  competent  to 
give  evidence  for  or  against  such  party  (B.  N.  P.  286) ;  and  so,  though  not 
a  party  to  the  suit,  if  the  husband  or  wife  of  the  witness  be  interested  in  the 
event  of  the  suit  (Davis  v.  Denwoody,  4  T.  R.  673).  It  seems  that  in 
criminal  cases  the  wife  cannot  be  a  witness  against  her  husband,  even  with 
his  consent  (1  Hale,  P.  C.  47) ;  whether  the  same  rule  prevails  in  civU  cases 
^Sedley  v.  Wellesley,  3  C.  &  P.  55). .  Semble,  that  it  does  not  (per  Best, 
C.  J.);  nor  can  a  widow  be  asked  to  disclose  conversations  between  herself 
and  her  late  husband  (Doker  v;  Hunter,  R.  &  M.  198;  but  see  Beveridge 
v.  Minter,  1  C.  &  P.  364).  Sembky  contra,  per  Abbott,  J.  The  admission 
of  the  wife,  however,  of  a  debt  contracted  as  agent  for  the  husband,  has 
been  held  admissible  (Clifford  v.  Burton,  1  Bing.  200;  ante.  Vol.  I.  p.  79). 
Thus,  in  an  action  for  goods  sold  and  delivered,  a  woman  is  competent  to 
prove  that  they  were  sold,  not  on  the  credit  of  the  deft.,  but  of  her  husband 
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(Williams  V.  Johnson,  1  Stra.  504;  Henman  v.  Dickenson,  5  Bing.  183; 
R.  V,  Bathwick,  2  B.  &  Ad.  639 ;  ante^  *'  Aobnt").  In  trespass  against 
A.  and  B.,  the  trespass  being  proved  against  A.,  who  justified  as  servant  of 
B.,  A.^s  wife  was  called  as  witness  for  B.  to  prove  that  B.  had  never  author- 
ized her  husband  to  commit  the  trespass :  held,  incompetent  (Hawkesworth 
V.  Showier,  12  M.  &  W.  45).  Whether  a  woman  who  has  cohabited  with 
a  man  as  his  wile  is  thereby  rendered  an  incompetent  witness  for  him,  was 
at  one  time  a  doubtful  question  (Campbell  v.  Twemlow,  1  Pri.  81,  63;  2 
Stark.  £v.  711).  But,  in  a  late  case,  the  Court  of  Common  Pleas  held  that 
a  woman  who  had  merely  lived  with  the  def\.  as  his  wife,  and  passed  by  his 
name,  might  be  called  as  a  witness  for  him  (Batthews  v.  Gallindo,  4  Bing. 
610).  So,  of  a  woman  whose  marriage  is  void  by  reasoh  of  her  having  a 
former  husband  (Wells  v.  Fisher,  1  Moo.  &  R.  99).  The  evidence  of  a 
husband  or  wife  is  inadmissible  afler  the  death  or  divorce  of  either  party  as 
to  marriages  which  occurred  in  his  or  her  lifetime,  or  while  the  relation  of 
marriage  subsisted  (Monroe  v.  Twissleton,  Pea.  Ev.  Appendix).  Nor  can 
either  be  called  to  prove  non  access,  or  be  examined  on  any  point  tending 
to  establish  it  (Wells  v.  Fisher,  1  Moo.  &  R.  99;  see  generally  "Wit- 
WBSs;"  6  &  7  .Vict.  c.  85  ;  post,  p.  197). 


*II.  Actions  against.  [  *198  ] 

FoBM  OP  Rbmedy  p.  193. 

When  they  may  he  sued,  p.  193. 

Form  of  Pleadings,  p.  195. 

Pbecedents,  p.  195. 

Evidence,  p.  196. 

Action  against  Husband  on  Wife^s  Contract^  p.  196. 
PfO(^  of  Marriage^  p.  199. 


Form  of  Remedy. 

When  they  may  he  Sued,"]  There  is  nothing  peculiar  relating  to  the  form 
of  remedy  for  injuries  committed  by  husband  and  wife.  In  a  case  where  a 
feme  covert^  without  her  husbond's  authority,  contracted  with  a  servant  by 
deed,  it  was  held  the  servant  might  bring  assumpsit  against  the  husband  (1 
Saund.  210,  n.  1  ;  Hardr.  71). 

In  actions  on  contracts^  a  married  woman  cannot  be  sued  alone  at  law 
(Beard  v.  Webb,  2  B.  &  P.  105  ;  Com.  Dig.  Pleader,  2,  a  1 ;  3  Camp.  123) ; 
and  never  on  a  mere  personal  contract  made  during  coverture  (Ib.^  Marshall 
v.  Button,  8  T.  R.  546 ;  ante^  p.  188),  though  she  live  apart  from  her  hus- 
band, or  have  a  separate  maintenance  secured  to  her  by  deed  (lb.) ;  or  though, 
after  the  death  of  the  husband,  she  expressly  promise  to  perform  it  (I  Stra. 
94) ;  and  they  cannot  be  joined  on  a  promise  by  both  husband  and  wife,  as 
her  promise  is  void  (Palm.  313;  1  Taunt.  212).  Whether  the  defence  of 
coverture  could  be  successfully  met  by  a  replication,  stating  that  before  the 
cause  of  action  accrued  the  deft.'s  husband  became  bankrupt,  absconded 
without  appearing  to  his  commission,  continues  to  reside  abroad,  and  that 
the  promises  were  made  by  the  de(\.  as  a  feme  sole  during  his  absence,  see 
Williamson  v.  Dawes,  2  Moo.  <&  S.  352 ;  9  Bing.  292  ;  see  also  Stretton  v. 
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Busnach,  4  Moo.  &  S.  678  ;  1  Bing.  N.  C.  139  ;  Barden  v.  Keverberg,  2  M. 
&  W.  61.  As  to  the  liability  of  foreign  women  whose  husbands  are  living 
abroad,  see  Walford  v.  De  Peine  (Duchess),  2  Esp.  554 ;  Franks  v.  De  Peine^ 
ib.  587 ;  Kay  v.  De  Peine,  3  Camp.  123;  M'Namara  v.  Fisher,  3  Esp.  18  ; 
see  also  1  Selw.  N.  P.  10th  ed.  285,  where  all  the  cases  on  this  head  are 
collected  and  considered.  The  wife  of  an  Englishman  who  is  resident  abroad, 
cannot  be  sued  as  feme  sole  (Marsh  v.  Hutchinson,  2  B.  &  P.  226  ;  Stretton 
V.  Busnach,  supra;  see  Baggett  v.  Frier,  11  East,  301).  When  iifemesole^ 
who  has  entered  into  a  contract,  marries,  the  action  must,  in  general,  be 
brought  jointly  against  the  husband  and  wife,  though  they  state  an  account, 
and  expressly  promise  to  pay  the  debt  or  perform  the  contract  (7  T.  R.  348). 
And  he  cannot  be  sued  alone,  even  upon  an  express  subsequent  promise  by 
himself,  unless  there  be  some  new  consideration  for  the  same  accruing  to 
him,  or  causing  an  inconvenience  or  delay  to  the  creditor  (Ib. ;  3  P.  Wms. 
409 ;  Al.  72).  And,  where  the  wife  was  a  yearly  tenant  before  marriage, 
at  a  rent  payable  quarterly,  and  she  married  before  a  quarter's  rent  became 
payable,  it  was  held  that,  in  an  action  to  recover  the  quarter's  rent,  the  wife 
should  be  joined  (Richardson  v.  Hall,  1  B.  6c  B.  5l)).  Covenant  on  the 
warranty  in  a  fine,  or  on  a  covenant  running  with  the  land  of  the  wife, 
demised  by  her  during  the  coverture,  may  be  ^supported  against 
[  *194  ]  her  (2  Saund.  180,  n.  9).  And  it  is  said  that,  upon  a  lease  to  the 
husband  and  wife  for  her  benefit,  the  action  may  be  against  both 
(1  Rol.  Abr.  348,  350).  Real  actions  must  be  brought  against  husband  and 
wife,  when  the  husband  is  seised  in  right  of  his  wife  (Jh.  D.  1.  5,  c.  4,  s.  1 ; 
Ch,  Contr.  170) ;  or  when  he  is  seised  jointly  with  his  wife  by  purchase 
before  or  after  marriage  (lb.).  A  wife  may  be  sued  alon^  where  the  hus- 
band is  civiliter  mortuuSy  or  in  exile  (1  T.  R.  8) ;  or  has  abjured  the  realm, 
or  has  been  transported  (lb. ;  see  Williamson  v.  Dawes,  9  Bing.  292)  ;  or  if 
he  be  an  alien  enemy  out  of^  the  realm  (1  B.  &  P.  357) ;  or  if  they  have 
been  divorced  (Cro.  Eliz.  352;  see  the  cases  Ch.  Conlr.  170).  Where 
the  husband  leaves  the  kingdom  voluntarily,  the  wife  may  be  sued  alone, 
upon  a  contract  made  by  her  during  that  time  (1  B.  &  P.  358,  n,  (f)  ) ;  but 
a  woman,  an  alien  by  birth,  and  the  wife  of  an  alien,  cannot  be  sued  as  a 
feme  sole^  if  her  husband  has  lived  with  her  in  this  country,  notwithstanding 
he  has  left  her  here,  and  entered  into  the  service  of  a  foreign  state  (3  Camp. 
123).  By  the  custom  of  London,  a  feme  covert,  being  a  feme  sole  trader, 
may  sue  and  be  sued  in  the  city  courts  as  a  feme  sole,  with  reference  to  her 
transactions  in  London  (Bac.  Abr.  Baron  and  Feme,  M ;  see  Petty  v.  Ander- 
son, 2  C.  &  P.  38;  Meredith  v.  Fortner,  11  M.  &  W.  202;  Smallpiece  v. 
Dawes,  7  C.  &  P.  40) ;  but  even  there,  as  well  as  in  the  courts  at  West- 
minster, the  husband  must  be  made  a  party,  for  conformity  (4  T.  R.  361 ;  2 
B.  &  P.  9S;  see  the  cases  cited  as  to  aliens,  &c.,  antCy  Vol.  L,  p.  110 ;  Vol. 
IL,  p.  180). 

Where  there  is  a  cause  of  action  against  a  wife,  as  executrix  or  adminis- 
tratrix, the  husband  must  be  joined;  but,  in  cases  where  an  executor  may  be 
charged  in  his  own  right,  the  action  lies  against  the  husband  alone.  Thus, 
debt  lies  for  rent  upon  a  lease,  which  the  wife  has  as  executrix  or  administra- 
trix, (Th.  Ent.  117). 

On  the  death  of  the  husband,  the  wife  is  liable  on  all  her  contracts  made 
before  her  marriage  (Mitchinson  v.  Hewson,  7  T.  R.  350;  Woodman  v. 
Chapman,  1  Camp.  189;  Com.  Dig.  Bnron.and  Feme,  2  C).  Though,  if 
the  husband  had  been  a  bankrupt  during  the  marriage,  his  certificate  frees 
her  liability,  if  the  debt  could  have  been  proved  under  it  (1  P.  Wms.  249; 
and  see  Lockwood  v.  Salter,  5  B.  6c  Ad.  303).    The  moral  obligation  that 
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a  woman-  is  under  to  pay  her  debts  is-  a  sufficient  consideration  to  support  an 
express  promise  by  her  after  husband^s  death  (5  Taunt.  36).  On  the  death 
of  the  wife,  the  husband  is  not  liable  to  be  sued,  in  that  character,  for  any 
contract  of  the  wife,  entered  into  before  his  marriage,  unless  judgment  had 
been  obtained  against  him  and  his  wife,  before  her  death  (7  T.  R.  350) ;  and 
the  same  rule  prevails  in  equity  (Heard  v.  Stamford,  3  P.  Wms.  409). 

In  actions  for  torts^  where  the  tortious  act  is  jointly  done  by  the  husband 
and  wife,  as  in  trover,  and  conversion  by  both,  the  action  may  be  against 
the  husband  alone,  for  the  whole  may  be  intended  the  act  of  the  husband 
(Com.  Dig.  Baron  and  Feme,  V).  Actions  for  torts  committed  by  a  woman 
before  her  marriage,  must  be  against  husband  and  wife  jointly  (Bac.  Abr. 
Baron  and  Feme,  L).  And,  for  torts  committed  by  the  wife  during  cover- 
ture, as  for  assaults,  slander,  &c.,  or  for  a  forfeiture  under  a  penal  statute, 
they  must  also  be  jointly  sued  (lb.).  The  wife  may  be  jointly  sued  with  her 
husband,  for  enticing  away  or  harbouring  the  servant  of  another  (2  Lev.  63), 
And,  for  assaults,  or  other  wrongs,  in  which  two  persons  may  concur,  the 
husband  and  wife  may  be  sued  jointly,  for  the  act  of  both,  and  the  acquittal 
of  the  husband  will  not  preclude  pit.  from  recovering  (1  Vent.  93 ;  Rey  worth 
V.  Hill,  3  B.  &  A.  688).  So,  *they  may  be  sued  in  trespass  for 
their  joint  act  (Vine  v.  Saunders,  4  Bing.  N.  C.  96  ;  6  Sco.  359;  6  [  *195  ] 
Dow.  &C.  233;  2  Jur.  136).  "If  goods  are  delivered  to  hus- 
band and  wife,  no  action  of  detinue  lies  against  them  both  for  these,  but  ' 
against  the  husband  alone"  (per  Dodder  ridge,  1  Leon.  312). 

With  respect  to  the  consequences  of  a  misjoinder  or  nonjoinder  of  the 
husband  and  wife,  in  the  suit,  if  the  wife  be  sued  alone,  on  a  contract,  she 
must  plead  in  abatement  (ante,  p.  190),  or  by  error  coram  nobis  ;  and  the 
coverture  cannot,  in  such  case,  be  pleaded  in  bar,  or  given  in  evidence  upon 
the  trial,  as  a  ground  of  nonsuit  (2  Stra.  811).  And  the  same  rule  is  appli- 
cable to  actions  for  torts  committed  by  her  before  or  afler  marriage  (lb.). 
Formerly,  where  a  feme  covert  was  sued  upon  her  supposed  contract,  made 
during  coverture,  she  might,  in  most  cases,  plead  her  coverture  in  bar,  or 
give  it,  under  the  general  issue,  in  evidence  (12  Mod.  101)  ;  but,  since  the 
new  rules  in  pleading,  this  defence  must  be  pleaded  specially  (R.  G.  H.  T. 
4  Will.  IV.  r.  21).  Where  the  husband  and  wife  are  improperly  sued  jointly, 
on  a  contract  afler  marriage,  the  action  will  fail  as  to  both  (Palm.  312).  If 
the  husband  and  wife  be  sued  jointly  for  torts,  of  which  they  could  not  in 
law  be  jointly  guilty,  as  for  the  slander  by  both,  if  the  objection  appear  on 
the  face  of  the  declaration,  deft,  may  demur,  move  in  arrest  of  judgment, 
or  bring  error  (2  Wils.  227;  Dy.  19  a;  2  Chit.  Rep.  697).  The  defts.  may 
plead,  in  abatement,  that  they  are  not  married  (Com.  Dig.  Abatement,  B,  6 ; 
3  Inst.  69 ;  2  Chit.  Rep.  642). 

Form  of  Pleadings.  ^ 

There  is  nothing  peculiar  relating  to  the  form  of  the  pleadings,  excepting 
that  care  must  be  taken  that  the  plt.'s  interest  must  be  such  as  to  entitle  them 
to  sue  jointly  or  separately,  as  the  case  may  be.  In  an  action  on  a  contract 
against  both,  for  a  debt  due  from  the  wife  before  marriage,  the  declaration 
will  be  bad,  if  it  state  a  promise  by  both,  or  that  the  contract  was  either 
before  or  after  marriage  (1  Taunt.  212 ;  1  B.  &  C.  248 ;  S.  C.  2  D.  &  R. 
363).  In  general,  when  the  defence  is  in  its  nature  joint,  several  defb.  may 
join  in  the  same  plea,  or  they  may  sever,  and  one  defl.  may  plead  in  abate- 
ment, another  in  bar,  and  the  other  may  demur  (2  Vin.  Abr.  75),  except  in 
an  action  against  husband  and  wife,  when  the  husband  must'join  in  the  plea 
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with  his  wife  (Com.  Dig.  2  A,  3;  1  Ch.  PI.  48).     As  to  the  mode  of  taki.ig 
advaDtage  of  a  misjoinder  or  nonjoinder,  see  anUy  p.  191). 


Precedents. 

Indebitatus  against  hasband  and  wife,  for  goods  sold  to  wife  before  marriage. 


to  wit.    A.  B.  by his  attorney  complains  of  C.  D.  and  E.  his  wife  for 

that  whereas  the  said  E.  wbiliit  she  was  sole  and  unmarried  to  wit  on  &.c.  was  indebted 

to  the  pit.  in  £ for  the  price  and  value  of  goods  then  bargained  and  sold  to  the  said 

E.  at  her  request  and  in  £ {staling  any  other  cause  of  action  recoverable  under  Ute 

common  count  laying  the  came  againatlier  only)  and  thereupon  the  said  E.  in  considera- 
tion of  the  premises  afterwards  and  whilst  she  was  sole  and  unmarried  to  wit  on  the  day 
and  year  aforesaid  promised  the  pit  to  pay  him  the  said  several  moneys  respectively  on 
request,  yet  the  defU.  have  disregarded  the  said  promise  and  have  not  nor  hath  either  of 
ihero  paid  the  said  moneys  respectively  or  any  part  tliereof  to  the  damage  of  the  pit. 
of  £— ~  and  therefore  he  brings  suit  &.c. 

See  other  forms  against  husband  and  wife,  executrix,  2  Ch.  PI.  75 ;  against  husband 
and  wife,  administratrix.  Sec.  ib.  78 ;  against  them,  on  a  note  made  to  feme  whilst  sole, 
ib.  90;  against  them,  on  bond  to  wife,  before  coverture,  ib.  330;  against  administratrix 
of  testator  for  waste,  ib.  597. 


[  *196  ]  *JSvidence. 

The « evidence  of  the  cause  of  action  will  be  the  same  as  in  other  cases. 
In  an  action  against  hushand  and  wife,  pit.  must  be  prepared  to  prove  all 
the  averments  in  the  declaration,  entitling  him  to  sue  them  jointly,  or  he 
will  be  nonsuited  (antCj  p.  187) ;  and,  in  an  action  against  the  husband 
only,  if  the  contract  be  stated  to  have  been  made  by  him,  when,  in  fact,  it 
was  made  by  the  wife  before  marriage,  or  against  his  authority  afler  mar- 
riage, the  pit,  will  be  nonsuited.  If  the  wife  be  sued  alone,  on  proof  of  the 
coverture,  pit.  will  be  nonsuited.  As  to  evidence  of  coverture,  see  ante,  p. 
187. 

Evidence  in  Action  against  Husband  to  render  him  liable  for  Wifs's 
CkMracts.]  Where  husband  and  wife  live  together,  and  she  orders  goods, 
being  necessaries,  suitable  to  his  degree  and  estate  (Btherington  v.  Parrott, 
Salk.  118 ;  1  Ld.  Raym.  106;  see  also  Clifford  v.  Layton,  3  C.  &  P.  15; 
Moo.  &  M.  101),  the  prima  facie  presumption  will  be,  that  she  did  so  as 
her  husband's  agent  (B.  N.  P.  134);  particularly  where  she  has  been  per- 
mitted by  him  to  purchase  articles  fer  the  use  of  the  house  and  family  (1 
Sid.  128) ;  and  as  to  what  are  articles  suitable,  &c.,  see  Hunt  v.  De  Bla- 
guire,  5  Bing.  550 ;  and  see  Waithman  v.  Wakefield,  1  Camp.  120.  In 
these  cases,  the  authority  either  express  or  implied,  of  the  husband  (Mon- 
tague V.  Benedict,  3  B.  &  C.  631)  is  the  test  by  which  all  cases  must  be  de- 
termined,  in  regard  to  the  husband's  liability  to  answer  for  his  wife's  engage- 
ments, whilst  they  cohabit,  as  a  married  woman  cannot  make  any  contract 
to  bind  her  husband,  except  by  his  express  or  implied  authority  (8  T.  R. 
545).  Upon  this  ground,  since  the  husband  is  bound  to  supply  his  wife  and 
family  with  necessaries,  such  as  lodging,  clothes  and  subsistence ;  if  she 
contract  for,  or  purchase  necessary  food  and  apparel,  whilst  living  with  her 
husband,  or  if  she  incur  debts  for  her  own  necessaries  when  he  neglects  to 
provide  them,  whilst  they  cohabit,  his  authority  to  her,  as  his  agent,  to 
procure  them  for  her  own  use,  will  be  implied  by  the  law,  and  he  will  be 
obliged  to  pay  for  them  (1  Vent*  42),  and  the  same  presumption  will  arise 
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if  a  man  allow  a  woman  to  live  with  him,  and  pass  for  bis  wife,  even  in 
favour  of  one  who  was  aware  of  the  real  nature  of  the  cohabitation  (Watson 
V.  Threlkeld,  2  Esp.  637 ;  Robinson  v.  Mahon,  1  Camp.  245 ;  and  sec 
Blades  v.  Free,  9  B.  &  C.  167;  Mace  v.  Cammal,  Lofft.  782;  Edward  v. 
Farebrother,  8  C.  &  P.  521).  The  husband's  death  revokes  the  authority 
(Sroout  V.  Ilberry,  10  M.  &  W.  1);  and  the  husband's  executors  are  not 
liable  for  necessaries  supplied  after  his  death,  nor  is  the  widow  liable  (Blades 
V.  Free,  10  B.  &  C.  167 ;  Smout  v.  Ilberry,  svpra.  But  the  above  rule 
only  holds  during  cohabitation  (Munro  v.  Da  Chemont,  4  Cox,  215). 
But  this  implication  will  be  repelled,  if,  whilst  husband  and  wife  live  toge- 
ther, the  articles  purchased  by  the  wife  are  such  as  cannot  be  considered  ne- 
cessaries, so  that,  in  the  absence  of  the  husband's  express  authority,  it 
appears  requisite  to  prove,  that,  in  other  instances  of  the  like  kind,  the  wife 
was  in  the  habit  of  purchasing  similar  articles  with  the  concurrence  of  her 
husband  (Marten  v.  Withers,  Skin.  849);  for,  if  the  goods  are  unsuitable 
to  her  rank  in  life,  either  in  kind  or  quantity,  and  to  her  husband's  cir- 
cumstances,  *his  authority  for  the  contract  or  purchase  will  not  be 
implied  (3  B.  &  C.  631).  The  presumption  of  the  husband's  [  *197  ] 
liability  may  be  rebutted  by  proving  that  the  credit  was  given  to 
her,  and  not  to  the  husband  (Bartly  v.  Griffin,  &  Taunt.  356;  Metcalf  v. 
Shaw,  3  Camp.  22).  But  where  the  husband  supplies  the  wife  with  neces- 
saries suitable  to  her  degree,  while  she  cohabits  with  him,  he  will  not  be 
liable  for  debts  contracted  by  her  without  his  previous  authority  or  subse- 
quent sanction  (Seaton  v.  Benedict,  5  Bing.  28 ;  et  vide  Montague  v.  Bene- 
dict, 3  B.  &  C.  631 ;  S.  C.  1  C.  &  P.  356,  502 ;  Metcalfe  v.  Shaw,  3  Camp. 
12),  Cohabitation  will  not  render  him  liable  for  goods  which  are  extrava- 
gant (Emmett  v.  Norton,  8  C.  &  P.  5(»6 ;  Freestone  v.  Butcher,  9  C.  &  P. 
643;  Lane  v.  Ironmonger,  13  M.  &  W.  368;  Atkins  v.Carwood,  7  C.  &P.  . 
756).  The  presumption  of  assent  during  the  cohabitation  of  the  husband 
and  wife  is  so  strong,  that  even  ihe  adultery  of  the  wife,  during  that  period, 
does  not  destroy  it.  Thus,  where  deft.'s  wife,  having  committed  adultery, 
he  lefl  her  in  his  house,  with  two  children  bearing  his  name,  but  without 
making  any  provision  for  her  in  consequence  of  the  separation,  and  she  con- 
tinued in  a  state  of  adultery,  it  was  held,  that  the  husband  was  liable  for 
necessaries  furnished  to  her ;  it  not  appearing  that  pit.  had  notice  of  the 
adultery  (Norton  v.  Fazan,  1  B.  &  P.  226).  When,  however,  the  husband 
and  wife  are  livint;  apart  the  presumption  is  prima  facie  against  her  power 
to  bind  him,  and  unless  that  presumption  can  be  rebutted,  ex.gr,  by  proving 
some  justifiable  reason  for  her  living  apart,  the  pit.  will  be  defeated  (Main* 
waring  v.  Leslie,  M.  &  M.  18 ;  2  C.  &  P.  507  ;  see  also  Reed  v.  Moore,  5 
C.  &  P.  607 ;  see  Edwards  v.  Towels,  5  Man.  &  G.  624).  The  liability 
only  arises  in  respect  of  the  agency  of  the  wife,  and  if  the  order  be  an  ex- 
travagant one,  the  jury  may  view  that  as  rebutting  the  presumed  agency 
(Lane  v.  Ironmonger,  13  M.  &  W.  368 ;  Freestone  v.  Butcher,  9  B.  &  C. 
643;  Spreadbury  v.  Chapman,  8  C.  &  P.  371).  Where  a  wife  gave  an 
order  for  goods  to  be  delivered  to  her  mother,  stating  to  the  tradesman  that  her 
bosband  would  pay  for  them,  which  he  did,  and  the  order  was  repeated : 
held,  that  there  was  evidence  of  the  wife's  authority  to  go  to  the  jury  to 
order  the  latter  goods  (Filmer  v.  Linn,  3  Nev.  &  M.  559).  Proof  that  hus- 
band has  paid  ibr  articles  of  domestic  use  is  evidence  of  authority  to  bind 
husband  by  contracts  of  a  different  description  (M'George  v.  Egan,  7  Sco. 
112).  If  they  do  not  cohabit  the  husband  is  liable  only  for  such  necessaries 
as  from  his  situation  in  lile  it  is  his  duty  to  supply  to  her  (Waithman  v. 
Wakefield,  tMpras  Atkina  v.  Carwood,  7  C,  6^  P.  756). 
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Where  the  husband  and  wife  have  parted  by  consent,  he  will  be  liable  for 
necessaries  supplied  to  her,  unless  he  allows  and  pays  her  a  sufficient  sum 
for  maintenance  ( Hod gkinson  v.  Fletcher,  4  Camp.  70);  Hindley  v.  West- 
meath  (Marquis),  6  B.  &  C.  211);  and  unless  the  pit.  has  notice  of  such 
separate  allowance  (Rawlins  v.  Vandyke,  3  Esp.  250  ;  and  sec  Holt  v.  Brien, 
4  B.  d&  A.  252),  though  it  will  afford  sufficient  proof  of  notice  if  the  fact 
were  notorious  in  the  place  where  the  credit  was  given  (Todd  v.  Stokes,  1 
Ld.  Raym.  444).  Notice  to  a  tradesman's  servant,  is  sufficient  notice  to 
master  (Salk.  118).  And,  where  the  husband  and  wife  have  lived  separately 
for  a  length  of  time,  and  she  has  sufficient  resources  of  her  own,  of  which 
the  pit.  has  notice,  the  husband  will  not  be  liable  (Ludlow  v.  Wilmot,  2 
Stark.  88).  But  notice  is  not  now  requisite  (Clifford  v.  Laton,  M.  &  M. 
101 ;  Mizen  v.  Pick,  3  M.  &  W,  348 ;  Reg.  v.  Conyinghnm  (Marquis),  2 

C.  6i  K.  444).*   But  a  pension  revocable  at  pleasure  is  not  a  suffi- 
[  *198  ]  ciently  stable  fund  for  that  *purpose  (2  Stark.  86).     Nor  is  it 

enough  to  show  that  property  has  been  given  in  trust  for  the  wife, 
without  showing  that  the  trustees  have  acted  thereon  (Barrow  v.  Booty,  8 
Taunt.  343).  A  husband  will  be  liable  for  necessaries,  though  a  suit  for 
alimony  be  pending  in  the  Ecclesiastical  Court,  and  though  a  decree  be 
aflerwards  made,  directing  him  to  pay  alimony  from  a  time  previous  to  the 
supplying  the  necessaries  (Keegan  v.  Smith,  5  B.  6&  C.  375).  The  husband's 
liability  ceases  after  a  divorce  ab  initio  (Ansley  v.  Manners,  Gow,  10). 
Where  the  wife  is  sentenced  to  a  temporary  confinement  for  a  crime,  the 
husband  has  been  held  not  to  be  liable  for  necessaries,  if  she  be  kept  in  an 
improper  place  by  the  crime  of  the  gaoler  (Stra.  1122).  But,  where  the 
wife  is  confined  for  felony,  and  the  gaoler  provides  her  with  food,  the  hus- 
band is  liable  (Scott  v.  Manby,  1  Sid.  118).  Where  the  wife  carried  on 
'business  on  her  own  account  during  her  husband's  imprisonment,  to  whom 
with  his  knowledge  articles  were  furnished  afler  his  imprisonment,  but  the 
invoices  and  receipts  were  made  out  in  the  wife's  name :  held,  that  he  was 
liable  (Petty  v.  Anderson,  3  Bing.  170).  A  married  woman  cannot  bind 
her  husband  by  making  a  promissory  note  or  borrowing  money  (Goldstone 
v.  Tovey,  8  Sco.  394 ;  Stone  v.  Macnair,  1  Moo.  126 ;  see  West  v.  Wheeler, 
1  C.  &  K.  714  ;  Brown  v.  Macnair,  4  Pri.  48). 

Where  the  husband  expressly  warns  a  tradesman  not  to  trust  his  wife,  he 
cannot  be  charged  with  goods  subsequently  provided  (Salk.  118;  and  see  1 
Bac.  Abr.  296 ;  Seaton  v.  Benedict,  5  Bing.  28 ;  Holt  v.  Brien,  4  B.  &  Ad. 
252);  though  a  general  prohibition  will  not  rebut  the  presumed  power  of  the 
wife  to  bind  her  husband  by  her  contracts  for  actual  necessaries  (1  Sid.  127). 
It  would  seem,  that  where  husband  and  wife  are  living  apart,  the  person  who 
gives  credit  to  the  y^'ite  is  to  be  considered  as  standing  in  her  place ;  he 
ought,  therefore,  to  make  inquiry  as  to  the  cause  of  the  separation,  because 
if  she  has  forfeited  her  right  to  be  maintained  by  her  husband,  the  latter 
would  not  be  liable  even  for  necessaries  (per  Lord  Mansfield,  Ozard  v.  Darn- 
ford,  Selw.  N.  P.  269).  Where  a  husband  wrongfully  turns  away  his  wife, 
or  where  he  refuses  to  take  her  back  without  any  reason,  when  she  has  ab- 
sented herself,  and  has  not  committed  adultery,  he  cannot,  by  a  general 
advertisement  in  the  newspapers,  or  by  particular  notice  to  individuals  not 
to  trust  her,  remove  his  liability  for  necessaries  furnished  to'  her  while  so 
living  apart  from  him  (1  Ld.  Raym.  444 ;  see  also  Rawly n  v.  Vandyke,  3 
Esp.  251).  And,  if  the  husband  treat  the  wife  in  so  cruel  a  manner  as  to 
oblige  her  to  leave  her  home,  this  is  equivalent  to  expelling  her  (Hodges  v. 
Hodges,  1  Esp.  441 ;  see  further,  in  support  of  this  doctine,  Thompson  v. 
Hervey,  4  Burr.  217 ;  Houliston  v.  Smyth,  3  Bing.  127 ;  Boultan  v.  Prentice, 
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Stra.  1214).  And  it  would  seem  to  have  the  same  effect  if  he  rendered  it 
impossible  for  her  to  remain  in  her  home  by  bringing  a  woman  of  bad  cha- 
racter to  h've  there  (^Idis  v.  Chapman,  1  Selw.  N.  P.  8th  edit.  278 ;  2  Stark. 
87  ;  sedvide  Horwood  v.  Heffer,  3  Taunt.  421).  Qucere^  whether  Horwood 
V.  Heffer  can  now  be  treated  as  law;  vide  Houliston  v.  Smyth). 

Where  the  wife  is  guilty  of  adultery,  and  either  elopes  from  her  husband, 
or  is  by  him  expelled  from  his  house  on  that  account,  or  where  she  leaves 
him,  though  from  his  cruelty,  and  commits  adultery,  and  he  refuses  to  receive 
her,  he  will  not  be  liable  for  necessaries,  although  he  do  not,  either  generally 
or  specially,  notify  persons  not  to  trust  her,  and  although  he  has  himself 
committed  adultery  (Govier  v.  Hancock,  6  T.  R.  603;  Morris  v.  Martin,  1 
Stra.  647 ;  Ham  v.  Toovey,  Selw.  N.  P.  560 ;  Child  v.  Hardy- 
man,  2  Stra.  873);  *and  where  the  goods  are  delivered  to  the  wife  [  *199  ] 
after  the  adultery  the  defence  may  be  shown  under*  non  assumpsit 
(sec  Symes  v.  Goodfellow,  4  Dowl.  642).     But,  if  he  take  her  back,  he  is 
liable ;  and,  if  he  turns  her  out  again,  he  tprns  her  out  with  credit  for  her 
necessaries  (Harris  v.  Morris,  4  Esp.  41). 

It  seems  that  in  an  action  for  necessaries  supplied  to  the  wife,  where  the 
defence  rests  upon  the  wife's  having  committed  adultery,  the  record  in  an 
.action  of  crim.  con.,  brought  in  respect  of  such  adultery,  is  inadmissible  in 
evidence,  being  res  inter  alios  acta  (Hardie  v.  Grant,  8  C.  &  P.  512,  per 
Abinger,  C.  B. ;  see  Emmett  v.  Norton,  ib.  506). 

Necessaries^  exclusive  of  board  and  lodging,  consist  of  such  articles  as  com- 
port with  the  wife's  situation  in  life,  and  her  husband's  fortune,  and  which  are 
usually  worn  or  possessed  by  persons  in  similar  conditions  of  life.  Thus, 
in  Berreblock  V.  Mitchell,  Cro.  Jac.  257,  258,  it  was  objected  against  the  con- 
sideration, because  the  declaration  was  in  regard  to  Lord  Burgh  (the  hus- 
band), that  he  was  indebted  to  the  pit.  in  25/.,  for  plate  sold  and  delivered  to 
Lady  Burgh,  to  his  use;  but  that  there  was  no  averment  that  the  husband 
agreed  thereto,  or  that  it  came  to  his  use.  But,  as  the  plate  was  necessarily 
intended  to  have  come  to  the  husband's  use,  or  to  have  been  bought  with  his 
consent,  the  court  overruled  the  objection.  What  are  or  are  not  necessaries  is 
a  proper  question  for  the  jury,  and  will  of  course  vary  considerably  accord- 
ing to  the  party's  station  in  life  (Hunt  v.  Blaquere,  3  Moo.  <Sr  P.  108  ;  5  Bing. 
550);  furniture  may  be  (lb.).  In  cases  of  cruelty  to  the  wife,  the  costs  of 
exhibiting  articles  of  the  peace  are  necessaries  (Shepherd  v.  Mackoul,  3 
Camp.  26;  see  Williams  v.  Fowler,  M'CIe.  &  Yo.  269;  see  further  upon 
this  subject,  the  cases  cited  in  the  notes  to  Manby  v.  Scott,  2  Smith,  L.  C. 
282).  Where  a  person  advances  money  to  a  wife  to  defray  the  expenses  of 
a  prosecution  against  her  husband  for  illtreatment,  he  cannot  recover  it  from 
the  husband  as  money  advanced  to  procure  her  necessaries  (Grindle  v.  God- 
mond,  5  A.  &  E.  755).  But  be  would  have  to  pay  the  expense  of  exhibit- 
ing articles  of  the  peace  by  the  wife  against  him,  even  where  she  has  a  se- 
parate allowance  (Turner  v.  Rooks,  10  Ad.  &  E.  47). 

Husband's  LiaJjUity  far  Contracts  of  Wife.]  Pit.  had  supplied  goods  by 
order  of  deft,  to  a  woman  with  whom  he  was  cohabiting  at  two  different  lodg- 
ings in  succession.  After  they  had  separated,  pit.  did  work  by  her  order  at 
a  third  lodging  which  she  had  taken ;  held,  that  the  defl.  was  liable  for  the 
work  done,  not  having  revoked  the  authority  which  he  had  given  pit.  to  treat 
her  as  his  agent  (Ryan  v.  Sams,  12  Jur.  746 ;  17  Law  J.  271,  Q.  B.). 

A  married  woman  having,  by  the  authority  of  her  husband,  accepted  for 
him,  in  her  own  name,  a  bill  of  exchange  drawn  upon  him :  held,  that  the 
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husband  was  liable  to  be  sued  as  acceptor  (Lindus  v.  Bradwell,  12  Jur.  230; 
17  Law  J.  7.  121,  C.  P. ;  5  C.  B.  583). 

Proof  of  Marriage,"]  It  is  incumbent  on  the  pit.  to  show,  either  that  the 
deft,  and  the  woman  to  whom  the  goods  were  supplied  are  married,  which 
will  establish  the  deft.'s  liability,  unless  he  is  able  to  rebut  the  presumption 
on  spme  of  the  above  grounds  (Car  v.  King,  12  Mod.  372) ;  or  it  will  be  suf- 
ficient to  show,  thnt  she  and  the  defl.  cohabited,  and  lived  in  his  house,  and 
passed  ns  man  and  wife,  with  his  assent ;  and  it  will  not  avail  defl.  though 
he  prove  that  pit.  knew  her  not  to  be  so  (Watson  v.Threlkeld,  2  Esp.  637  ; 
Robinson  v.  Nahon,  1  Camp.  245).  But  defl.  will  not  be  liable  after  he  has 
separated  from  her  (Monro  v.  De  Chemont,  4  Camp.  215), 
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Pleadings  as  to.]  Illegality  in  a  transaction  is  never  presumed  ;  on  the 
contrary,  everything  is  presumed  to  have  been  legally  done,  until  the  con- 
trary is  proved  (Bennett  v.  Clough,  1  B.  A.  463).  No  mode  of  pleading 
can  enable  the  pit.  to  recover  on  a  contract,  where  part  of  an  executory  con- 
sideration is  illegal  (6  East,  570 ;  8  East,  7).  Formerly  under  the  general 
issue,  the  deft,  might  have  given  in  evidence  the  want  of  sufficient  or  legal 
consideration  for  !he  contract,  or  illegality  of  the  contract  itself,  but  now  he 
is  bound  to  plead  it  specially  (R.  G.  H.  T.  4  Will.  IV.) ;  and  this,  whether 
the  contract  is  tainted  by  illegality  inherent  in  the  transaction  itself,  or  col- 
lateral to  it  ;"It  is  not  now  competent,"  says  Mr.  Justice  Park  (in  Potts  v.  Spar- 
row, 1  Bing.  N.  C.  696  ;  1  Sco.  578),  "  to  a  defl.  in  an  action  of  assumpsit 
to  rely  on  the  illegality  of  the  transaction  without  putting  it  on  the  record, 
and  that  whether  thj  illegality  arises  on  a  statute  or  at  common  law  :*'  thus, 
where  the  plt.'s  cause  of  action  is  the  performance  of  illegal  services,  such 
as  the  preparation  of  an  agreement  which  is  void  for  maintenance  (as  in 
Potts  v.  Sparrow,  supra),  or  in  suppressing  a  prosecution  for  felony,  the  de- 
fence must  be  pleaded  (Tidd,  Pr.  324). 

The  object  of  the  new  rules  on  pleading  seems  to  have  been  to  require 
th^t  all  legal  defences  should  be  put  upon  the  record  (Barnett  v.  Glossop,  1 
Bing.  N.  C.  637  ;  see  also  Iceby  v.  Grew,  6  C.  &  P.  671 ;  and  Woodhouse 
V.  Swift,  7  C.  &  P.  310).  As  to  whether  fraud,  which  rescinds  the  contract 
ab initio,  need  be  specially  pleaded,  see  Mills  v.  Ody,  2  C.  M.  &  R.  111). 

Replication.]  If  gaming,  usury,  or  other  illegality  in  the  consideration  or 
contract,  be  pleaded,  the  pit.  may  reply  that  the  contract  was  made  upon  a 
good  and  legal  consideration,  and  not  upon  the  supposed  unlawful  considera- 
tion mentioned  in  the  plea  (Com.  Dig.  Pleader,  W,  23 ;  Hedges  v.  Sandon, 
2  T.  R.  439;  1  Saund.  103,  n.  3).  The  defence  is  not  open  on  the  general 
issue  (Fenwick  v.  Laycock,  1  Q.  B.  414;  Daintree  v.  Hutchinson,  10  M.  & 
W.  85). 

JEffict  of,]  As  to  the  object  of  all  law  is  to  repress  vice,  and  promote  the 
welfare  of  society,  it  may  be  laid  down  generally,  that  in  every  case  in  which 
either  the  consideration  or  the  promise  founded  upon  it  is  illegal  (whether  as 
contrary  to  the  express  provisions  of  law,  or  against  its  policy),  or  of  an  im- 
moral or  fraudulent  character,  the  contract  is  utterly  void,  and  of  no  effect 
(Shep.  Touch. ;  and  see  the  authorities  cited,  2  Saund  173  e. ;  Ch.  Contr. 
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570).  And  the  test,  whether  a  demand,  connected  with  an  illegal  transac- 
tion, is  capahle  of  being  enforced  at  law,  is,  whether  or  not  the  pit.  requires 
any  aid  from  the  illegal  transaction  to  establish  his  case  (Simpson  v.  Bloss, 
7  Taunt.  246 ;  Ch.  Contr.  670;  see  Fivas  v.  Nicholls,  2  C.  B.  501).  If  any 
part  of  the  entire  consideration,  or  subject-matter  of  a  contract,  be  illegal, 
ihe  whole  will  be  invalidf(  Waite  v.  Jones,  1  Sco.  730 ;  1  Bing.  N.  C.  666  ; 
Shackle  v.  Roxier,  3  Sco.  69 ;  see  also  Chit.  Contr,  572). 
I  It  would  seem  to  be  now  settled  that  tho  rules  of  R,  G.  H.  T.  4  Will.  IV. 
do  not  interfere  tcifh  the  evidence  required  to  be  proved  on  the  part  of  a  pit., 
as  a  necessary  part  of  his  case  ;  the  Statute  of  Frauds  may  therefore  be  in- 
sisted upon  as  a  defence  under  non  assumpsit  (Buttermere  v.  Hayes,  5  M.  ^ 
W.  456;  see  in  confirmation  of  this  view.l  Chit.  PL  7th  edit.  500). 

But  where  a  contract  contains  an  independent  stipulation,  void 
at  *common  law  (as  a  general  restriction  of  trade),  not  affecting  [  *20I  ] 
or  forming  part  of  the  entire  consideration  or  promise,  here  the  in- 
valid stipulation  may  be  rejected,  and  the  remainder  of  the  contract  shall 
stand  (M^AIlen  v.  Churchill,  11  Moo.  483 ;  Shackle  v.  Rozier,  supra).  So, 
where  the  condition  of  a  bond  consists  of  several  distinct  parts,  some  lawful, 
others  not  so,  it  is  good  for  so  much  as  is  lawful,  and  void  for  the  rest  (1 
Saund.  66  a,  n.  1  ;  and  Ch.  Contr.  573);  and 

There  are  instances  in  which  the  invalidity  of  part  of  a  deed,  by  virtue  of 
a  statute,  shall  not  destroy  the  whole,  but  the  remainder,  being  legal  and 
distinct,  shall  stand,  there  being  no  express  words  in  the  act  to  render  the 
whole  void  :  see  instances  of  exceptions  under  the  mortmain,  property  tax, 
and  registry  acts  (Ch.  Contr.  597,  where  the  cases  are  collected;  8  East, 
231 ;  Doe  v.  Pitcher,  6  Taunt.  369 ;  4  Taunt.  57 ;  et  vide  other  cases  cited 

1  Ch.  PI,  317,n.  («))• 

It  would  seem  that  if  part  of  an  entire  contract  be  void  for  want  of  writing, 

under  the  Statute  of  Frauds,  the  agreement  is  void  in  toto  (see  numerous 

cases  cited,  Ch.  Coptr.  67,  307,  411,  412). 

Where  the  consideration  of  a  contract  is  such  as  expressly  contravenes 
public  policy,  as  being  injurious  to  the  state,  it  is  void  on  this  ground  (Rich- 
ardson V.  Mellis,  2  Bing.  242 ;  Roche  v.  O'Brien,  1  B.  &  B.  338).  A  con- 
tract, the  effect  of  which  is  to  restrain  or  prevent  a  party  from  marrying,  is 
void.  Thus,  a  wagering  contract  for  fifty  guineas,  that  the  pit.  would  not 
marry  within  six  years,  isy  j^ima facie,  in  restraint  of  marriage,  and  there- 
fore void,  unless  circumstances  appear  to  show  that  such  restraint  was  pru- 
dent and  proper  in  the  particular  instance  (Hartley  v.  Rice,  10  East,  22). 
Thus,  where  a  bond  was  given  by  a  widow,  conditioned  to  pay  the  def^.,  A., 
100/.,  if  she  should  afterwards  marry  again,  and  A.,  at  the  same  time,  gave 
her  a  like  bond,  conditioned  to  pay  the  like  sum  to  her  executors,  if  she 
should  not  marry  again  before  she  died,  and  she  married  again  to  B.,  they 
brought  a  bill  in  chancery  to  have  her  deed  delivered  up;  the  bond  was  de- 
creed to  be  given  up,  and  cancelled,  as  being  in  general  restraint  of  marriage 
(Baker  v.  White,  2  Vern.  215 ;  Woodhouse  v.  Shepley,  2  Atk.  540 ;  Lowe 
v.  Peers,  4  Burr.  2233;  Wilm.  364;  see  Cock  v.  Richards,  10  Ves.  429). 
Bui  an  agreement  by  def^.  to  allow  pit.,  with  whom  he  cohabited,  in  case 
they  should  separate,  an  annuity  for  her  life,  provided  she  should  continue 
single,  was  held  a  valid  agreement  (Gibson  v.  Dickie,  3  M.  &  S.  463;  Ch. 
Contr.  581). 

A  contract  to  procure  a  marriage  between  two  parties,  for  reward,  is  illegal 

and  void  (Hall  v.  Potter,  3  Lev.  411 ;  Keat  v.  Allen,  2  Vern.  588;  Roberts 

v.  Roberts,  3  P.  Wms.  75,  n.  1).     So,  an  instrument  which  provides  for  the 

future  separation  of  husband  and  wife,  and  is  calculated  to  prevent  a  recon- 
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ciliation^  is  void ;  but  a  deed  which  contemplates  an  immediate  8e)yaration, 
and  secures  the  wife  a  separate  maintenance,  through  a  trustee,  is  good 
(Ch.  jun.  140 ;  Wilson  v.  Muskett,  3  B.  &  Ad.  743 ;  see  Westmeath  v.  West- 
meath,  1  Jac.  126,  per  Eldon,  C. ;  S.  C.  in  the  House  of  Lords,  1  Dow.  & 
C.  619). 

It  will  be  a  sufficient  defence,  in  the  case  of  goods  sold,  if  it  appear  that 
they  were  of  an  illegal  or  prohibited  quality;  as,  where  drugs  are  sold  to  a 
brewer,  the  vendor  knowing  they  were  to  be  used  in  the  brewery  (Langton 
V.Hughes,  1  M.  &S.  593);  or  for  the  sale  of  bricks  under  the  statutable  size 
(Law  V.  Hodgson,  11  East,  309;  Bensley  v.  Bignold,  5  B.  &  A.  335;  and 
see  Brown  v.  Duncan,  10  B.  &  C.  98). 

Where  the  consideration  of  a  contract  is  the  sale  or  transfer  of  any  public 
appointment,  though  not  expressly  prohibited  by  the  ^statutes  rela- 
[  *202  ■]  tive  to  the  sale  of  public  offices,  it  will,  however,  in  many  cases,  be 
void,  as  contrary  to  public  policy  (Waldo  v.  Martin,  4  B.  &  C. 
319;  S.C.  6  D.  &  R.  364;  and  see  Richardson  v.Mellish,  2  Ring.  236;  9 
Moo.  435 ;  Ch.  Contr.  617 ;  see  Hopkins  v.  Prescott,  4  C.  B.  578  ;  Reg.  v. 
Gharretie,  13  Jur.  415).  And  thus,  an  action  will  not  lie  upon  a  contract 
for  the  sale  by  the  owner  of  the  command  of  a  ship  in  the  East  India  Com- 
pany's service,  if  made  in  violation  of  the  company's  by-laws  (Blackford  v. 
Preston,  8  T.  R.  89;  ^e  Richardson  v.  Mellish,  2  Ring.  247,250,251 ;  Card 
V.  Hope,  2  B.  &  C.  661 ;  5  D.  &  R.  576).  But  a  contract  for  the  exchange 
of  the  command  of  the  company's  ships,  entered  into  with  their  knowledge, 
is  good  (Richardson  v.  Mellish,  2  Bing.  229).  Where  the  consideration  of 
a  contract  is  in  general  restraint  of  trade,  it  is  invalid  (2  Saund.  156;  Mit- 
chell V.  Reynolds,  1  P.  W.  181 ;  Ch.  Cont.  575,  where  the  cases  are  col- 
lected); but  a  partial  restraint  of  trade  is  not  invalid  (Pilkington  v.  Scott,  15 
M.  &  W.  667,  per  Alderson,  B.),  as,  where  a  party  binds  himself  not  to  set 
up  as  a  surgeon,  &c.  in  a  certain  town,  or  within  twenty  miles  thereof  (Hearn 
V.  Griffin,  2  Ch,  R.  407  ;  Bunn  v.  Guy,  4  East,  190 ;  and  see  generally  as 
to  contracts  in  restraint  of  trade,  Cheesman  v.  Nainby,  2  Slra.  739 ;  2  Ld. 
Raym.  1456;  Homer  v.  Ashford,  12  Moo.  91 ;  3  Bing.  322;  Wickins  v. 
Evans,  2  Y.  &  J.  318;  Young  v.  Timmins,  1  Cr.  &  J.  331 ;  Hitchcock  v. 
Coker,  8  Ad.  &  E.  438 ;  Hastings  v.  Whitley,  2  Exch.  611 ;  Mallan  v.  May, 
11  M.  &  W.  653;  Pemberton  v.  Vaughan,  10  Q.  B.  87;  Hinde  v.  Gray,  I 
Sco.N.  R.  123;  Ward  v.  Byrne,  5  M.  &  W.  548).  The  court  will  not 
look  into  the  adequacy  of  the  consideration  (Sainter  v.  Ferguson,  18 
Law  J.  217,  C.  P.  per  Coltman,  J.;  Pilkington  v.  Scott,  15  M.  &  W.  657; 
see  Hartley  v.  Cummings,  5  C.  B.  247  ;  Wallis  v.  Day,  2  M.  &  W.  273). 
The  restraint  must  not  be  larger  than  is  necessary  for  the  protection  of  the 
parly  with  whom  the  contract  is  made  (Mallan  v.  May,  11  M.  &;  W.  653; 
Horner  v.  Graves,  7  Bing.  735).  The  reasonableness  of  the  restraint  is  a 
question  of  law  (Ch.  Contr.  578,  and  cases  cited);  agreements  in  restraint  of 
trade  are  divisible  (Price  v.  Green,  16  M.  &  W.  346 ;  Mallan  v.  May,  5wpra; 
NichoUs  V.  Strettan,  lOQ.  B.  346);  agreements  to  secure  monopolies  are 
against  public  policy  (1  Ch.  Contr.  578 ;  but  see  21  Jac,  1,  c.  3,  as  to  patent 
rights ;  Duvergier  v.  Fellows,  10  B.  &  C.  826). 

Wherever  the  consideration  is  to  prevent  or  impede  the  due  course  of  pub- 
lic justice,  it  is  also  invalid.  Thus,  an  agreement  to  suppress  evidence,  to 
stifle  or  compound  a  prosecution  for  a  felony  or  misdemeanour  of  a  public 
nature,  is  void  (Roe  d.  Buxton  v.  Dunt,  2  Wils.  347;  Johnson  v.  Ogilby,  3* 
JP..Wms.  279;  Ch.  Contr;  3  Esp.  253).  But  the  substitution  of  a  bill  of 
exchange  for  one  forged  at  the  instance  of  the  forger,  is  not  illegal,  there 
being  no  stipulation  not  to  prosecute  for  the  forgery  (1  Camp.  45).     AM 
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where>  upon  a  conviction  before  justices  for  an  ofience  against  tho  excise, 
the  officer  to  whom  the  warrant  to  levy  these  penalties  was  directed,  by  way 
of  indulgence  to  the  party,  took  from  him  a  promissory  note  at  two  months 
for  the  amount,  without  previous  authority  from  his  superior,  it  was  holden  that 
the  note  so  given  was  a  valid  security  (Sugars  v.  Brinkworth,  4  Camp.  46; 
and  see  Beeley  v.  Wingfield,  11  East,  46 ;  see  cases  cited  Ch.  Contr.  583). 
Where  the  consideration  is  a  breach  of  the  peace,  or  tends  to  create  one,  it 
18  invalid  (B.  N.  P.  16 ;  Ch.  Contr.  686).  As  to  offences  of  champerty  and 
maintenance,  see  Ch.  Contr.  684.  And,  where  the  natural  effect  of  an  agree- 
ment is  to  induce  a  public  officer  to  neglect  his  duty,  it  is  invalid.  Thus,  it 
would  appear,  that  an  agreement  between  the  de(\.,  being  the  town 
clerk  and  clerk  of  the  peace  of  a  *borough,  and  the  pit ,  to  recom-  [  *203  ] 
mend  the  latter  to  clients  who  might  want  an  attorney  for  the  pur- 
pose of  conducting  prosecutions  arising  in  the  town  clerk's  office,  for  reward 
to  the  former,  is  illegal  (Hughes  v.  Statham,  4  B.  &  C.  187 ;  6  D.  &  R. 
219).  But  an  -undertaking  to  indemnify  the  sheriff  in  the  execution  of  a 
lawful,  or  apparently  legal  act,  is  valid  (Arundel  y.  Gardiner,  Cro.  Jac.  652; 
Raym.  279),  but  not  if  the  act  be  illegal  (lO  Co.  112 ;  Tidd,  221).  As  to 
contracts,  &c.  made  illegal  by  statutes,  see  "  Usury,"  "  Stock-Jobbing," 
&c.-  Contracts  affected  by  the  revenue  laws  of  this  country  cannot  be  en- 
forced, although  it  is  otherwise  of  foreign  revenue  laws  (Smith  v.  Mawhood, 
14  M.  &  W.  452 ;  Cope  v.  Rowlands,  2  M.  &  W.  157 ;  Meux  v.  Humphreys, 
3  C.  &  P.  79;  Pallecatt  v.  Angel,  2  C.  M.  &  R.  311,  per  Abinger,  C.  B.; 
Ch.  Contr.  579).  As  to  agreements  against  the  insolvent  and  bankrupt  laws, 
Ch.  Contr.  679  ;  ant£,  "  Bankruptcy  ;"  posi,  **  Insolvency." 

The  immorality  of  the  consideration  wilt  also  furnish  a  sufficient  defence. 
Thus,  the  printer  of  an  immoral  and  libellous  work  cannot  maintain  an 
action  for  his  bill  againdt  the  publisher  who  employed  him  (Poplett  v.  Stock- 
dale,  Ry.  &  M.  337);  But,  although  it  would  be  a  good  defence  to  an  action 
for  not  supplying  MSS.  to  complete  a  work  according  to  agreement,  that 
the  subject-matter  of  the  intended  publication  was  of  an  illegal  nature,  yet 
if  the  work  be  not  produced,  it  will  be  presumed  that  the  publication  was 
lawful  (Gale  v.  Scckie,  2  Stark.  107).  Where  the  pit.  washed  clothes  for 
a  prostitute,  knowing  her  to  be  such,  and  the  clothes  consisted  principally  of 
expensive  dresses,  and  some  gentlemen's  night-caps,  it  was  decided  that  he 
was  entitled  to  recover  (Loyd  v.  Johnson,  1  B.  &  P.  340).  But  a  party 
cannot  recover  for  goods  sold  to  a  prostitute,  where  he  expected  to  be  paid 
out  of  the  profits  of  her  prostitution,  and  furnished  her  the  clothes  to  enable 
her  to  carry  it  on  (Bowry  v.  Bennett,  1  Camp.  348 ;  see  VVilliams  v.  Watts, 
ib.  653).  And  where,  in  an  action  against  a  woman  of  the  town  for  board 
and  lodging,  it  appeared  that  the  pic,  the  keeper  of  a  house  of  ill-fame, 
received  a  portion  of  the  gains  of  the  unfortunate  women  in  her  house,  as 
well  as  payment  for  their  board  and  lodging.  Lord  Kenyon  refused  to  sanc- 
tion such  a  demand  (Howard  v.  Hodges,  Midd.  Sitt.  B.  R.  coram  Kenyon, 

C.  J.,  2nd  Dec.  1796 ;  1  Selw.  N.  P.  18th  ed.  63 ;  Jennings  v.  Throgmor- 
ton,  R.  &  M.,  N.  P.  C.  251,  Abbott,  C.  J.,  see  also  Girardy  v.  Richardson, 
1  Esp.  13;  Crisp  v.  Churchill,  cited  1  B.  &  P.  340,  343;  but  sec 
Appleton  V.  Campbell,  2  C.  &  P.  347);  nor  can  a  party  recover  for 
the  price  of  libellous,  immoral  or  obscene  prints  (Fores  v.  Johncs,  4  Esp. 
97).  Nor  can  the  first  publisher  of  an  immoral  and  libellous  work,  as 
**The  Amours  of  a  Courtezan,"  maintain  an  action  against  any  person 
for  publishing  a  pirated  edition  (Stockdale  v.  Onwhyn,  5  B.  &  C.  173 ;  7 

D.  it,  R.  625;  2  C.  &  P.  163).  Agrer^ments  entered  into  with  a  view  to 
future  illicit  cohabitation  aio  illegal  and  void,  as  being  against  public  mo« 
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laHty  (Walker  v.  Perkins,  3  Burr,  1568).    Past  seduction,  however,  ir  a 
valid  consideration,  as  it  is  considered  that  the  object  was  to  redress  an 
injury  inflicted  on  the  woman  (Turner  v.  Vaughan,  2  Wils.  889 ;  bot  see 
Beaumont  v.  Reeve,  8  Q.  B.  483).    Past  cohabitation  alone  is  insufficient ; 
therefore  where  a  declaration  stated  that  the  pit.  had  cohabited  with  deft,  as 
his  mistress,  and  it  was  agreed  that  no  further  immoral  connexion  should 
take  place  between  them,  and  that  the  deA.  should  allow  her  an  annuity  as 
long  as  she  should  continue  virtuous ;  and  therefore,  in  consideration  of  the 
premises,  that  the  pit.  was  the  seducer,  and  woul^  give  up  the  annuity,  defl. 
promised  to  pay  as  much  as  the  annuity  was  reasonably  worth,  it  was  held 
bad  on  general  demurrer,  as  *it  was  said  that,  where  it  wais  not 
[  *204  ]  averred  that  the  deft,  was  the  seducer,  there  is  no  authority  to  show 
that  past  cohabitation  alone,  or  the  ceasing  to  cohabit  in  future,  is 
a  good  consideration  for  a  promise  of  this  nature :  that  the  cases  Annandale 
(Marchionness  of)  v.  Herries,  2  P.  Wms.  433;  Turner  v,  Vaughan,  2  Wils. 
339 ;  and  Gibson  v.  Dickie,  3  M.  &  S.  463;  see  Beaumont  v.  ReevOy  supra; 
were  cases  of  deeds,  and  are  distinguishable  from  this,  because  they  are  all 
cases  of  deeds,  and  it  is  a  different  question  whether  a  consideration  be  suf- 
ficiently good  to  sustain  a  promise,  and  whether  it  be  so  illegal  as  to  make 
the  deed  which  required  no  consideration  void  (Binnington  v.  Wallis,  4  B. 
6l  a.  652).     Where  a  married  mnn,  living  in  the  same  house  with  his  wife, 
cohabited  for  six  years  with  another  woman,  who  knew  that  he  was  mar- 
ried, but  un^il  that  time  had  conducted  herself  with  propriety  and  morality, 
and  at  the  expiration  of  that  time  he  ceased  to  cohabit  with  her,  and  gave 
her  a  bond,  to  secure  an  annuity  to  her  for  life,  and  the  payment  of  a  sum 
of  money,  as  a  provision  for  her  children,  which  she  had  borne  to  him 
during  such  cohabitation,  it  was  held  that  an  action  at  law  might  be  main- 
tained upon  it  (Nye  v.  Moseley,  6  B.  6s  C.  133 ;  S.  C.  9  D.  6&  R.  165  ;  see 
also  Hill  V.  Spencer,  Amb.  64 L ;  Grey  v.  Matihias,  5  Yes.  jun.  286 ;  Knye 
V.  Moore,  2  fcJim.  &  S.  260;  Friend  v.  Harrison,  2  C.  &  P.  684;  see  Gib- 
son  V.  Dickie,  3  M.  &  S.  463 ;  Hich  v.  Gregory,  13  Jurist,'  1030).     Where 
the  reputed  lather  of  an  illegllimate  child  promised  to  pay  the  mother  an 
annuity  if  she  would  maintain  the  child  and  keep  secret  their  connexion : 
held,  that  the  maintenance  of  the  child  was  a  sufficient  consideration  for  the 
promise  (Jennings  v.  Brown,  9  M.  &  W.  496). 

As  to  gaming  and  horse-racing  contracts,  see  18  Geo.  II.,  c.  34 ;  8  &  0 
Vict.  c.  1U9;  and  see  Ch.  Contr.  611 — 114,  where  the  law  and  cases  are 
treated  of  and  collected.  Money  lent  for  the  purposes  of  gaming  cannot  be 
recovered  back  (M'Kenneli  v.  Robinson,  3  M.  &  W.  434);  nor  for  settling 
illegal  stock-jobbing  transactions  (Cannan  v.  Brice,  3  B.  &  A.  179).  A  per- 
son who  has  disbursed  money  for  the  purposes  of  an  unlicensed  theatre 
cannot  recover  it  back  from  the  person  at  whose  request  he  advanced  it  (De 
Bignis  V.  Armistead,  10  Bing.  107).  As  to  illegal  companies  and  associa- 
tions, see  1  Ch.  Contr.  615.  The  formation  of  joint-slock  companies  is 
regulated  by  7  &  8  Vict.  c.  100,  and  their  power  to  allot  shares  and  act  as 
corporations  depends  upon  their  being  registered  under  that  act  (sect.  23, 25). 
Railway  companies  are  within  the  exception  in  sect.  2  of  7  &  8  Vict.  c.  110 
(Lawion  v.  Hickman,  9  Q.  B.  663;  Young  v.  Smith,  15  M.  &  W.  128). 
As  to  illegal  charges  on  beneficfs,  see  Ch.  Contr.  6^1). 

In  an  action  for  money  had  and  received,  the  dc(l.  pleaded  that  a  horse- 
race being  about  to  be  run,  the  pit.  and  one  hundred  and  fifly-four  other 
persons  subscribed  1/.  a  piece,  which  was  deposited  with  the  defendant,  on 
the  terms  that  the  name  of  each  subscriber  should  be  written  on  a  card,  and 
the  name  of  each  of  the  horses  written  on  another,  and  then  the  two  sets  of 
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cards  placed  respectively  in  a  box, and  Ihe cards  should  be  drawn  by  chance* 
from  each  of  the  boxes,  and  the  person  whose  name  should  be  drawn  next 
afler  the  name  of  the  winning  horse,  should  be  entitled  to  receive  100/.  froni 
the  entire  fiind:  held,  an  illef^al  lottery  within  10  &  11  Will.  III.  c.  17,  and 
42  Geo.  III.  c.  119,  and,  therefore,  that  the  pU.,  who  was  the  winner,  could 
not  recover  the  amount  from  the  stakeholder :  also,  that  if  not  an  illegal  lot- 
tery, it  was  an  illegal  bet :  also,  that  the  f^iea  did  not  amount  to  the  general 
issue,  but  was  a  good  plea  in  confession  and  avoidance  (Allputt  v.  Nutt,  3 
D.  &  L.  233). 

The  25ih  and  26ih  sections  of  the  Excise  License  Act,  6  Geo.  IV.  c.  81, 
impose  penalties  on  any  manufacturer  of,  or  dealer  in,  or  seller  of, 
^tobacco,  who  shall  not  have  his  name  painted  on  his  premises  in  [  *205  ] 
manner  therein  directed  ;  or  who  shall  manufacture,  deal  in  retail, 
or  sell  tobacca,  without  taking  out  the  license  required  for  that  purpose: 
held,  that  the  effect  of  those  sections  was  to  impose  a  penalty  on  the  offender, 
for  the  benefit  of. the  revenue,  but  that  they  did  not  render  void  a  contract 
for  the  sale  of  tobacco  made  by  a  manufacturer  or  dealer,  who  failed  to 
comply  with  their  requisites.  If  the  legislature  had  intended  to  prohibit  the 
contract  itself,  if  only  for  the  purposes  of  revenue,  it  would  have  been  illegal, 
and  no  action  could  have  bef^  maintained  on  it  (Smith  v.  Mawhood,  15  Law 
J.  149,  Ex. ;  14  M.  &  W.  452). 

To  an  action  for  the  breach  of  an  agreement  to  make  the  pit.,  who  had 
been  governess  in  the  deR.'s  family,  an  annual  allowance  for  her  mainten- 
ance and  instruction,  until  the  pit.  should  be  required  by  the  defl.  to  resume 
her  situation,  the  deft,  pleaded  that  he  had  entered  into  the  agreement  in  the 
belief  and  on  the  representation  by  the  plaintiff  that  she  was  an  honest  and 
moral  person,  and  a  fit  and  proper  person  for  the  situation  and  employment 
in  the  declaration  mentioned  ;  and  that  before  any  breach  of  the  agreement 
he  discovered  that  the  plaintiff  had  become  and  was  an  immoral  and  dishon- 
est person,  and  wholly  unfit  and  improper  for  the  situation  and  employment 
aforesaid,  and  a  person  whom  it  would  have  been  improper  and  wrong  for 
him  to  employ  as  a  governess  and  teacher  of  his  children :  held,  that  the 
plea  was  bad,  as  being  too  general  (Burgess  v.  Beaumont,  7  Man.  dz;  Gr. 
982). 

A  count  in  assumpsit  laid  the  promise  of  the  dofl.  (he  being  an  engineer) 
to  be  not  to  give  evidence  before  the  House  of  Lords  in  relation  to  a  certain 
line  of  railway  for  or  on  behalf  of  other  persons  without  the  consent  of  cer- 
tain parties  named  in  the  declaration :  held,  that  the  count  was  bad,  as  show- 
ing an  illegal  contract.  There  was  a  second  count  for  journeys  and  attend- 
ances in  the  common  form ;  and  the  jury  gave  a  general  verdict  for  the 
plaintiff,  damages  45/. ;  whereupon  the  judge  suggested  that  the  verdict  had 
better  bo  entered  for  40/.;  on  the  first  and  5/.  on  the  second  count.  The 
court  afterwards  made  absolute  a  rule  for  altering  the  verdict  by  adding  5/. 
on  the  second  to  the  40/.  on  the  first  count,  and  for  arresting  the  judgment 
on  the  first  count ;  it  appearing  that  the  travelling  expenses  were  incurred 
in  pursuance  of  the  illegal  contract  mentioned  in  the  first  count  (Crampton 
v.  Green,  10  Law  T.  442,  Q.  B.). 

Proof  of.]  Illegal  consideration  may  be  proved  by  parol  evidence 
(Wright  v.  Cookes,  1  Sco.  N.  R.  685;  Abbott  v.  Hendricks,  2  Sco.  N.  R. 
183;  Gaslight  Company  v.  Turner,  7  Sco.  779;  Collins  v.  Blanturn,  2 
Wils.  347).  The  presumption  is  in  favour  of  its  legality,  and  if  it  be  reason: 
ably  susceptible  of  two  meanings,  the  one  legal  and  the  other  not,  it  will  be 
supported  (Miltleholzer  v.  Fullarion,  6  Q.  B.  987, 1022 ;  Lewis  v.  Dairsou, 


206  ILLEGALITY. 

4  M.  &  W.  654).  The  party  asserting  the  illegality  must  prove  it  clearly 
(WiUiama  v.  East  India  Company,  3  Esp.  192;  1  Ch.  Contr.  572;  Sissoi^s 
V,  Dixon,  6  B.  6&  C.  758).  The  evidence  must  chiefly  depend  upon  the 
nature  of  the  defence  set  up  by  the  plen,  it  is  proved  by  parol  evidence  in 
the  same  manner  as  in  the  case  of  fraud  (antCj  p.  64). 
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Pit.  had  indicted  seven  persons  for  riot  and  assault  upon  a  constable  in 
the  execution  of  his  duty,  committed  in  impeding  execution  ofafi.fa,  issued 
by  pit.  against  the  goods  of  one  of  the  persons  indicted.  Defts.  (being  third 
parties),  in  consideration  that  pit.  would,  at  their  request,  not  further  pro- 
secute,  promised  to  pay  the  balance*  in  the  original  action  remaining  un- 
satisfied, and  likewise  the  costs  of  the  prosecution.  Pit.,  with  the  assent  of 
the  judge  before  whom  the  prosecution  \Vas  tried  at  the  assizes,  forbore  to 
prosecute  further:  held,  an  illegal  contract  (Keir  v.  Lceman,  9  Q.  B.  371). 

An  agreement  reciting  that  A.  had  carrini  on  the  business  of  a  law  sta- 
tioner at  G.,  and  had  been  sub-distributor  of  stamps,  collector  of  assessed 
taxes,  &c.,  there,  and  that  ho  had  agreed  with  B.  for  the  sale  of  the  said 
business,  and  of  all  his  goodwill  and  interest  therein,  for  the  sum  of  300/.; 
that  he  had  agreed  to  sell,  and  B.  to  purchase,  the  said  business  of  law  sta- 
tioner at  G. ;  and  that  A.  should  not  at  any  time  aAer  the  1st  of  March  then' 
next  carry  on  the  business  of  a  law  stationer  at  G.,  or  within  ten  miles,  or 
collect  any  of  the  assessed  taxes,  &c.,  is  iHegnl  and  void,  as  being  a  contract 
for  the  sale  of  an  office  within  the  5  &  6  Edw.  VI.  c.  16,  and  also  within 
the  49  Geo.  III.  c.  126  (Hopkins  v.  Prescott,  4  C.  B.  678). 

A  contract  entered  into  in  contravention  of  a  statutory  provision,  whether 
the  prohibition  is  express,  or  is  implied  from  the  imposition  of  a  penalty 
will  not  support  an  action  (Cundell  v.  Dawson,  4  C.  B.  376 ;  17  Law  J., 
311,  C.  P.). 

An  agreement  entered  into  for  the  purpose  of  enabling  one  of  the  parties 
to  it  to  contravene  a  statute  passed  for  the  protection  of  public  morals  cannot 
be  enforced  in  a  court  of  law  (Ritchie  v.  Smith,  6  C.  B.  462  ;  13  Jur.  63 ; 
18  Law  J.  9,  C.  P.). 

An  agreement,  the  object  of  which  is  to  enable  an  unlicensed  person  to 
sell  excisable  liquors,  contrary  to  the  9  Geo.  IV.  c.  61,  is  on  this  ground 
illegal  (lb.). 

An  agreement  having  for  its  object  the  carrying  on  a  trade  in  contraven- 
tion of  the  excise  laws  is  illegal  (per  Maule,  J.  lb.). 

In  Rettraint  of  Trade,"]  •  In  consideration  that  the  pit.,  a  surgeon  at  M., 
would  engage  the  deH.  as  his  assistant,  the  dcA.  promised  that  he  would  not 
at  any  time  practise  at  M.,  or  within  seven  miles  of  it,  under  a  penalty  of 
500/.  Averment,  that  the  pit.  did  engage  the  defl. :  held,  that  the  declara- 
tion disclosed  a  good  consideration  for  thedeft.'s  promise,  and  that  the  agree- 
ment was  not  void,  as  being  in  restraint  of  trade  (Sainter  v.  Ferguson,  13 
Jur.  828 ;  18  Law  J.  217,  C.  P.).  Held,  also,  that  the  500/.  was  recover- 
able  as  liquidated  damages  (lb.). 

To  debt  on  bond  by  the  executors  of  the  obligee,  the  ded.,  after  setting 
out  on  oyer  the  condition,  which  was,  that  **if  the  obligor  should  practise  as 
a  surgeon  or  apothecary  at  S.,  at  any  time  without  the  consent  in  writing  of 
the  obligee,  then,  if  the  obligor  should  pay  the  obligee  1000/.,  the  bond 
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should  be  void,  otherwise  it  should  remain  in  force ;"  pleaded,  that  he  did 
ifet  practise  as  a  surgeon  or  apothecary  nt  S.  without  the  consent  in  writing 
of  the  obligee:  Held,  that  the  period  of  restraint  mentioned  in  the  condition 
was  not  confined  to  the  lifetime  of  the  obligee  (Hastings  v.  Whitley,  2£zch. 
611). 

A.  contracted  to  serve  B.  and  partner,  or  partners  for  the  time  being,  for 
seven  years  in  his  business,  and  that  he  would  not  work  for  or  serve  any 
other  person  or  persons  without  consent,  &c.,  in  consideration  of  which  ser- 
vices B.  agreed  to  pay  A.  245.  per  week  for  a  certain  amount  of  work,  and 
to  find  him  some  other  description  of  work,  provided  he  should  not  require 
that  quantity  of  specified  work,  so  that  A.'s  wages  should  not  be  less  than 
2As,  per  week,  except  when  a  furnace  should  be  out,  when  A.  agreed  to  work 
for  2l5.  per  week ;  and  it  was  agreed  that  if  A.  should  be  sick,  or  otherwise 
incapacitated  from  performing  the  service,  or,  in  case  of  misconduct,  or  if 
B.  or  his  partner  or  partners  for  the  time  being,  or  either  or  such  of  them 
as  should  carry  on  the  trade,  should  discontinue  the  trade  during  the  term, 
in  either  of  such  cases  B.  or  his  partners  should  be  at  liberty  to  retain  or 
employ  any  other  person  in  the  room  or  stead  of  A.,  without  being  obliged  to 
pay  him  any  wages  or  satisfaction ,  held,  that  this  agreement  was  not  void 
for  want  of  mutuality,  or  as  being  in  unreasonable  restraint  of  trade  (Hart- 
ley V.  Cummings,  5  C.  B.  247). 

A  deed  recited  that  pit.  had  carried  on  the  business  of  an  attorney ;  that 
defl.  had  for  four  years  been  his  salaried  clerk,  and  hati  applied  to  him  to 
accept  defl.  as  his  articled  clerk,  without  premium,  which  pit.  consented  to 
do  on  defl.'s  entering  into  the  covenants  thereinafler  contained,  and  def\. 
bound  himself  clerk  to  pit.  for  five  years  by  articles.  It  was  witnessed  that, 
in  pursuance  of  the  agreement,  &c.,  def).,  for  himself,  &c.,  covenanted  with 
pit.  &c.,  that  deft,  should  not,  during  the  term  of  five  years,  nor  aflcr  its 
expiration,  directly  or  indirectly  interfere  or  intermeddle  with  or  be  con- 
cerned as  attorney,  agent,  or  otherwise,  for  any  person  who  had  already 
been,  or  should  from  time  to  time  thereafter  become  or  be,  the  client  or  cor- 
respondent in  business  of  or  with  pit.,  or  any  partner  or  partners  he  might 
admit  to  a  share  with  him,  or  any  person  to  whom  he  might  sell  or  assign 
the  whole  or  any  part  of  his  business  as  attorney,  and  that  defl.  should  not 
act  as  partner,  clerk,  or  assistant  with  or  to  any  person  who  should  inter- 
fere or  intermeddle  as  aforesaid ;  and  in  case  of  breach  of  his  said  covenants, 
he  should  forfeit,  as  liquidated  damages,  100/.  for  every  such  breach,  &c. 
Pit.  declared  in  covenant,  assigning  breaches  in  respect  of  persons  who  had 
been  his  clients  before  and  at  the  time  of  the  making  of  deed,  and  of  persons 
who  had  been  his  clients  while  defl.  continued  under  the  articles ,  held,  that 
the  part  of  the  covenant  in  respect  of  which  the  breaches  were  assigned,  was 
good,  as  not  operating  unduly  in  restriction  of  trade,  and  might  be  separated 
from  the  rest,  and  therefore  an  action  might  be  brought  on  such  breaches 
(Nicholls  v.Siretton,  10  Q.  B.  346). 

According  to  the  common  law  of  England  (now  altered  by  slat.  8  &  9 
Vict.  c.  109),  an  action  might  be  maintained  on  a  wager,  although  the  par- 
ties had  no  previous  interest  in  the  question  on  which  it  is  laid,  if  it  be  not 
against  the  Interests  or  feelings  of  third  persons,  and  does  not  lead  to  in- 
decent evidence,  and  is  not  contrary  to  public  policy.  And  this  is  the  law 
now  in  force  in  the  East  Indies,  the  above  statute  not  extending  to  that 
country  (Ramloll  Thackoorseydass  v.  SoojumnuU  Dhondmull,  12  Jur.  315, 
Pri.  CO. 

The  mere  circumstance  that  a  wagef  refers  to  the  public  revenue  does  not 
establish  its  illegality  (lb.). 
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The  mere  (Circumstance  that  a  wnger  has  a  tendency  to  make  a  party  to 
it  do  what  is  wrong,  not  bein;;;  a  matter  of  duty,  will  not,  according  to  the 
common  law  of  England,  vitiate  the  wager.  So,  where  a  wager  in  India 
related  to  the  price  of  opium  at  a  future  day,  the  proceeds  of  which  formed 
part  of  the  government  revenue,  and  It  was  the  interest  of  one  party  to  the 
wager  to  raise,  and  of  the  other  to  depress  the  price  of  opium,  it  was  held 
that  the  wager  was  legal  (lb.). 

The  16th  section  of  the  8  &  9  Vict.  c.  109,  which  enacts  that  ''all  con- 
tracts or  agreements,  byway  of  gaming  or  wagering,  shall  be  null  and  void, 
and  (hat  no  suit  shall  be  brought  or  maintained  in  any  court  of  law  or  equity 
for  recovering  any  sum  of  money  or  valuable  thing,  alleged  to  be  won  upon 
any  wager,  or  which  shall  have  been  deposited  in  the  hands  of  any  person 
to  abide  the  event  on  which  any  wager  shall  have  been  made,"  has  not  a 
retrospective  operation,  so  as  to  prevent  a  party  from  prosecuting  an  action 
on  a  wager  which  he  had  commenced  before  the  statute  was  passed.  (Per 
Parke,  Alderson,  and  Rolfe,  B.  B. ;  dissentiente  Piatt,  B.,  Moore  or  Moon  v. 
Durden,  12  Jur.  138;  2  Exch.  Rep.  22).  Qtuere^  whether,  by  the  first  part 
of  this  section,  the  Legislature  intended  to  put  at  once  an  end  to  the  legal 
obligation  both  of  existing  and  future  contracts  of  the  nature  there  described, 
leaving  the  parties  to  all  such  wagers  to  act  thereafter  on  them  as  honour- 
able engagements  alone  (lb.). 

A  foot-race  is,  since  the  8  &  9  Vict.  c.  109,  a  lawful  game  (Batty  v.  Mar- 
riot,  12  Jur.  462 ;  17  Law  J.  216,  C.  P.;  36  B.  818). 

Where  two  persons  deposited  each  a  sum  of  money  with  a  stakeholder  to 
abide  the  event  of  a  foot-race  to  be  run  between  them  :  held,  that  the  deposit 
was  a  subscription  of  '^  a  sum  of  money  to  be  awarded  to  the  winner  of  a 
lawful  game''  within  the  meaning  of  8  &  9  Vict.  c.  109,  s.  18 ;  and  that  the 
loser  of  the  race  could  not  therefore  recover  back  the  deposit  as  money  paid 
on  an  illegal  wager  (lb.). 

After  the  passing  of  the  8  &  9  Vict.  c.  109,  s.  18,  a  sum  of  money  was 
deposited  by  two  persons  respectively  with  a  stakeholder,  to  abide  the  event 
of  a  trotting-match.  Before  the  time  fixed  for  its  determination,  one  of  the 
depositors  repudiated  the  wager,  and  demanded  his  money,  which  the  stake- 
holder refused  to  return.  In  an  action  for  money  had  and  received  :  held, 
that  the  deposit  was  recoverable  from  the  stakeholder,  notwithstanding  the 
16th  section  of  that  statute  (Varney  v.  Hickman,  17  Law  J.  102,  C.  P.). 
SemLkj  that  if  the  8  &  9  Vict.  c.  109,  be  a  bar  to  such  an  action,  it  must 
be  specially  pleaded  (lb.). 


ILLEGITIMACY. 
See  "  EjECTMBifT.'* 


[  •206  ]  «ILLITERATE  PERSON. 

See  «*  Witness,"  "  Luhacy.'' 


IMMORAL  CONTRACT. 
See  <*  Imxobal  CoitsidbsatiosCi^  antey  p.  209. 
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IMPRISONMENT. 
See  ^  Falsb  IxPBisomiBNT.'* 


INCLOSURE. 
See  "  Ejbctment,"  "  Way." 


INDEBITATUS  ASSUMPSIT. 
See  "  A8817XPSIT." 


INDEMNITY. 
See  "  Guakahtsb.*^ 


INDENTURE. 
See  "Deed." 


INDORSEMENT. 
See  "  Bills  of  Exchange." 


INDUCTION. 
See  anUy  Vol.  I.  p.  1115. 


INFAMY. 
See  "  WiTKESB." 


•INFANCY  (a.)  [  *20T  ] 

Pleadings  relalive  to.'\  An  infant  must  eilher  sue  by  guardian  or  prth 
ehein  q^my;  but  the  practice  generally  is  to  sue  by  the  latter,  though,  if  he 
be  deft,  in  a  suit,  he  must,  in  all  cases,  appear  and  defend  by  guardiab 
(Frescobaldi  v.  Kinaston,  vJ  Stra.  784;  Co.  Lit.  135  h).    Formerly,  if  he 

C«)9  U.  9.  Dig.  Tit.  ♦*  Infancy,*  p.  535 ;  2  Sopp.  U.  S.  Big.  p.  157 ;  1  Ann.  Dig.  308; 
S  Awl  Dig.  224 ;  3ld.277. 
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appeared  by  attorney,  it  was  error  (Sedburough  v.  Raunt,  Cro.  Eliz.  569 ; 
Odell  V.  Moreton,  Cro.  Jac.  2;  London  (Bishop  of)  v.  Lewis,  Jon.  (W.) 
432).  It  cannot  now  be  assigned  as  error  (21  Jac.  I.  c.  13,  s.  2;  4  &  5 
Anne,  c.  16;  Finlay  v.  Jowle,  13  East,  6;  see  Bird  v.  Pegg^  5  B.  &  Ad. 
418) ;  the  objection  may  however  be  taken  by  plea  in  abatement  (2  Saund. 
213,  n.  5;  and  in  the  case  ofseveml  def\s.,  if  they  appear  by  attorney,  and 
one  be  an  infant,  the  judgment  will  be  recovered  against  all  (Bird  v.  Orms, 
Cro.  Jac.  269;  King  v.  Marlborough,  ib.  303;  Grell  v.  Richards,  1  Lev. 
294).  Where  he  sues  or  defends  by  his  guai*dian,  the  guardian  must  have 
a  warrant ;  but  if  he  sues  by  his  prochein  amt/y  the  prochdn  amy  need  not. 
It  must,  however,  appear  that  both  guardian  and  prochein  amy  have  been 
admitted  by  the  court  (Fitzgerald  v.  Villiers,  3  Mod.  236 ;  Young  v*  Young, 
Cro.  Car.  86 ;  F.  N.  B.  63  J. ;  2  Inst.  261) ;  and  they  must  be  alleged  to  have 
been  so  in  the  declaration  (Combers  v.  Watton,  1  Lev.  224).  This  allega- 
tion must  be  made,  though,  in  fact,  there  have  been  no  admission  on  the 
roll,  (Swid  V.  Nott,  1  Sid.  173 ;  4  Rep.  53  b,  64  a) ;  for  if  the  parties  have 
been  admitted  by  the  court,  but  no  admission  have  been  entered  of  record, 
leave  may  afterwards  be  obtained  to  enter  it  (Cro.  Car.  86).  If  the  infant 
sue  by  guardian  or  prochein  amy^  he  will  not  be  permitted  to  remove  his 
guardian,  or  disavow  his  prochein  amy^  except  with  the  assistance  of  a 
court  of  equity  (Goodwin  v.  Moore,  Cro  Car.  161).  If  the  guardian  or  pro- 
chein amy^  be  removed,  pending  the  suit,  an  entry  of  the  fact,  it  seems 
should  be  made  upon  the  roll  (Daviesv.  Lockett,  4  Taunt.  765).  It  was 
formerly  considered  by  the  Queen^s  Bench,  that  a  special  admission  of  a 
guardain  for  an  infant  to  appear  in  one  cause,  would  serve  for  others  (Archer 
V.  Frowde,  1  Stra.  305).  But  now  by  rule  of  H.  T.  2  Will.  IV.  r.  2,  "  a 
s|)ecial  admission  of  prochein  amy  or  guardian,  to  prosecute  or  defend  for 
an  infant,  shall  not  be  deemed  an  authority  to  prosecute  or  defend  in  any 
but  the  particular  action  or  actions  specified."  When  infants  are  executors, 
it  has  been  held,  they  may  sue,  though  they  cannot  be  sued,  by  attorney 
(2  Saund.  213;  Rutland  v.  Rutland,  Cro.  Eliz.  378;  2  Stra.  783).  The 
38  Greo.  III.  c.  87,  s.  6,  disqualifies  an  infant  executor  from  exercising  the 
functions  of  his  appointment,  and  directs  administration  to  be  granted  to  the 
guairdian  till  such  time  as  the  infant  attains  the  age  of  twenty-one  years.  If 
deft,  have  appeared  by  attorney,  and  judgment  have  been  given  against  him, 
he  may  assign  for  error  that  defl.'s  appearance  was  by  attorney,  though  the 
ph.  will  not  be  permitted  to  take  advantage  of  the  def\.'s  appearance  by 
attorney  as  a  ground  of  error,  where  the  judgment  has  been  given  in  favour 
of  the  defl.  (Bird  v.  Pegg,  5  B.  &  A.  418). 

Formerly,  in  assumpsit,  infancy  might  have  been  given  in  evidence  under 
the  general  issue  (Seaton  v.  Gilbert,  2  Lev.  144;  Darby  v.  Boucher,  1  Salk. 
279,  1  B.  &  P.  481,  n.;  B.  N.  P.  152);  though  it  was  considered  advisable 
to  plead  it,  as  it  obliged  the  pit.  to  reply  to  one  of  several  answers,  whereas, 
if  the  general  issue  were  pleaded,  he  might,  at  his  election  at  the  trial,  rely 
upon  either  of  them  in  answer  to  that  plea  (1  Ch.  PI.  421).  But  now,  *'  in 
every  species  of  assumpsit,  all  matters  in  confession  and  avqidance, 
[*208]  including  not  only  those  by  way  of  discharge,  but  those  which 
show  the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on 
the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded,  ex,  gr.  infancy, 
coverture,  release,  payment,  performance,  and  various  other  defences"  (see 
R«  G.  H.  T.  4  Will.  IV).  In  debt  on  a  speciality,  where  the  deed  or  other 
instrument  was  merely  voidable  by  reason  of  non-age,  infancy  must,  in 
general,  have  been  pleaded  (Baylis  v.  Dineley,  3  M.  &  S.  478) :  and  so  in 
covenant  (Com*  Dig.  Pleader,  2  V,  4) ;  and  in  account  (Com.  Dig.  Accompt, 
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£.  5).  But  now  in  debt  on  specialty  or  covenant,  as  the  plea  of  non  est 
/actum  is  made  to  operate  as  a  denial  of  the  execution  of  the  deed  only, 
other  defences  must  be  specially  pleaded,  including  matters,  which  make 
the  deed  absolutely  void  as  well  as  those  which  make  it  voidable  (R.  G.  H. 
T.  4  Will.  IV.).  Where  an  infant  devisee  was  sued  by  a  specialty  creditor 
of  the  devisor,  he  could  not  pray  the  parol  to  demur  by  reason  of  his  non- 
age; such  privilege  of  an  heir  who  was  in  by  descent  not  being  extended  to 
a  devise  by  the  statute  3  W.  &  M.  c.  14,  which  charges  the  land  in  his 
hands  for  the  specialty -debts  of  his  devisor  (Flasket  v.  Bleeby,  4  East,  485). 

But  even  the  heir  is  now  precluded  in  all  cases  from  praying  that  the 
parol  might  demur  which  caused  a  delay  injurious  to  creditors  (11  Geo.  IV. 
&  1  Will.  IV.  c.  47,  8.  10;  see  ante,  p.  183). 

Where  a  deft,  waives  his  privilege  of  pleading  infancy,  and  pleads  some 
other  plea,  he  will  not  be  allowed  to  rely  upon  his  infancy  as  a  ground  of 
nonsuit  at  the  trial  (Derisley  v.  Custance,  4  T.  R.  77). 

To  a  plea  of  infancy,  pit.  may  reply  that  the  deft,  was  of  age  (Com.  Dig. 
Pleader,  2  W,  22),  or  that,  after  becoming  of  age,  he  ratified  the  contract 
(Borthwick  v.  Carruthers,  1  T.  R.  649;  Coen  v.  Armstrong,  1  M.  &  S. 
724 ;  Thornton  v.  Illingworth,  2  B.  &  C.  824 ;  4  D.  &  R.  545). 

And  now  by  stat.  9  Geo.  IV.  c.  14,  s.  6  (Liord  Tenderden's  Act)  no 
action  shall  be  maintained  whereby  to  charge  any  person  upon  any  promise 
made  after  full  age,  to  pay  any  debt  contracted  during  infancy,  or  upon  any 
ratification  after  full  age  of  any  promise  or  simple  contract,  unless  such  pro- 
mise or  ratification  be  by  some  writing  signed  by  the  party  to  be  charged 
therewith.  A  replication  of  a  new  promise  after  deft,  came  of  age,  would 
not  be  supported  by  evidence  of  payment  of  part  of  the  plt.'s  claim  (Thrupp 
V.  Fielder,  2  Esq.  628,  per  Kenyon,  C.  J.).  To  a  plea  of  infancy  pit.  may 
reply,  that  the  goods  were  necessaries,  and  suitable  to  deft's  situation  in  life 
(Truman  v..  Hurst,  1  T.  R.  40);  b^t  this  replication  will  not  be  good  in 
answer  to  a  plea  of  infancy  to  a  count  on  an  account  stated,  for  an  infant 
cannot  agree  to  any  such  account  (lb.  42  n.).  Where  in  an  assumpsit, 
deft,  plead  in  abatement  the  non-joinder  of  another  party,  and  that  other 
party  be  an  infant,  pit.  may  reply  to  that  fact;  but  the  replication  will  be 
bad  if  it  state  that  deft,  alone  promised  (Gibbs  v.  Merrill,  3  Taunt.  313.). 
Where  one  of  two  contracting  parties  is  an  infant,  he  should  not  be  joined 
as  a  deft;  for,  if  he  be,  and  his  infancy  be  pleaded,  the  pit.  cannot  enter  a 
nolle  prosequi  as  to  him,  but  the  action  must  be  discontinued,  and  the  other 
contracting  party  sued  alojge  (Burgess  v.  Merrill,  4  Taunt.  469 ;  Chandler 
y.  Parks,  3  Esq.  76 ;  Jaffray  v.  Frebain,  5  Esq.  47).  Evidence  of  a  pro- 
mise made  after  the  commencement  of  the  action  will  not  support  a  replica- 
tion to  a  plea  of  infancy,  that  the  deft,  ratified  the  contract  after  coming  of 
age  (Thornton  v.  Illingworth,  2  B.  &  C.  824;  4  D.  &  R.  545;  Cohen  v. 
Armstrong,  1  M.  &  S.  724).  Where  to  assumpsit  for  a  farrier's  bill,  deft, 
^pleaded  infancy,  and  pit.  replied  that  the  work  was  done  neces- 
sarily for  the  horses  of  the  deft.,  it  was  held  ill ;  for,  though  the  [  *209  ] 
work  might  be  necessary  for  the  horses,  non  cotistat  that  the  horses 
were  necessary  for  the  infant;  it  ought  to  have  been  a  general  replication 
of  necessaries  (Clowes  v.  Brooke,  2  Stra.  1101 ;  S.  C.  by  the  name  of 
Brooke  v.  Crouse,  And.  277).  Where  the  pit.  replies  that  the  goods  furnished 
to  deft,  were  necessaries,  and  any  part  of  the  articles  furnished  fall  within  the 
description  of  necessaries,  the  evidence  ought  to  be  left  to  the  jury  (Maddoz 
V.  Miller,  1  M.  &  S.  736). 
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PrecedenU  (see  2  Ch.  PI.  14;  3  Ch.  PL  21,  33, 170,  425). 


l^ect  of^  Generally  speaking,  no  contract  or  agreement  made  by  a 
party  under  age,  except  for  necessaries,  is  binding  on  him  ;  in  other  words, 
they  are  either  void  or  voidable.  The  rule  upon  this  subject  seems  to  be 
laid  down  with  tolerable  accuracy  in  2  Steph.  Com.  335 ;  viz.,  ^*  that  all 
contracts  which  the  court  can  pronounce  to  be  to  the  infant's  prejudice  are 
void ;  all  those  which  it  can  pronounce  to  be  for  his  benefit  are  valid ;  and 
those  which  fall  not  within  one  predicament  or  the  other,  are  voidable  at  his 
election."  Thus,  his  contract  to  pay  a  penalty  has  been  held  absolutely 
void,  being  manifestly  to  his  detriment  (Co.  Lit.  172  a;  Fisher  v.  Mowbray, 
8  East,  330';  3  M.  &  S.  482;  Corpe  v.  Overton,  10  Bing.  252).  But  he 
may,  by  writing  under  his  hand,  subsequently  to  his  attaining  his  majority, 
ratify  and  confirm  any  promise  made  by  him  during  his  minority  (see  9 
Geo.  IV.  c.  14,  s.  5;  and  ante^  p.  208);  and,  we  have  seen,  the  promise 
whereon  such  ratification  is  founded  must  have  been  made  previous  to  the 
commencement  of  the  action,  or  it  will  not  be  good :  supra.  He  may,  how. 
ever,  bind  himself  apprentice  by  indenture,  that  being  for  his  benefit ;  but  it 
seems  that  such  binding  will  not  make  him  liable  to  be  sued  on  the  covenants 
contained  in  the  indenture  (Gylbert  v.  Fletcher,  Cro.  Car.  179;  R.  v.  Wig- 
ston,  3  B.  &  C.  486  ;  Rex  v.  Arundel,  6  M.  &  S.  257;  Ashcrofl  v.  Bertles, 
6  T.  R.  652 ;  Stantere's  case.  Moo.  135 ;  Eden's  case,  2  M.  dt  S.  226;  see 
Wood  V.  Fenwick,  10  M.  &  W.  195).  But  he  cannot  bind  himself  in  a 
bond,  with  a  penalty,  for  the  payment  of  interest  (Fisher  v.  Mowbray,  8 
East,  330) ;  and  it  seems,  that  unless  he  be  estopped  by  some  act,  at  full 
age,  of  as  high  authority  as  the  bond,  he  shall  avoid  it  (Baylis  3  M.  &  S. 
477).  As  to  whether  a  bond  so  given  is  originally  void,  or  only  voidable ; 
see  cases  cited  1  Selw.  N.  P.  10th  ed.  560.  He  will  not  bo  bound  by  a 
submission  to  arbitration  (Biddle  v.  Dowse,  2  D.  &  R.  404 ;  6  B.  &  C.  255. 
See  also  Wats.  Arbit.  53,  where  the  cases  are  carefully  collected  and  dis- 
cussed) ;  he  is  not  liable  for  debts  contracted  in  a  trade  or  business  (1  Ch. 
Contr.  142);  he  cannot  state  an  account,  even  for  necessaries,  so  as  to  bind 
himself  (Trueman  v.  Hurst,  1  T.  R.  40;  Hedgley  v.  Holt,  4  C.  &  P.  104); 
Dor  can  such  an  account,  if  stated,  be  used  as  evidence  by  way  of  admis- 
sion on  the  part  of  the  ded.  to  show  that  necessaries  have  been  supplied  to 
that  amount  (Ingledew  v.  Douglas,  2  Stark.  36).  But  if  he  state  an  ac- 
count, he  may  ratify  it  on  coming  of  full  age  (Williams  v.  Moor,  11  M.  & 
W.  256).  A  cognovit  given  by  him  is  void  (Oliver  v.  WoodroofTe,  4  M. 
&  W.  650).  An  infant  will  not  be  liable  as  acceptor  of  a  bill  of  exchange, 
though  its  consideration  he  necessaries  (Williamson  v.  Watts,  1  Camp.  552); 

but  if  a  bill  be  drawn  while  a  party  is  an  infant,  and  accepted  by 
[  *210  ]  *him  ader  attaining  his  majority,  he  will  be  liable  (Stevens  v. 

Jackson,  4  Camp.  164).  An  infant  may  be  a  shareholder  in  a 
joint-stock  company  (8  &  9  Vict.  c.  16,  s.  79),  and  it  is  no  defence  to  an 
action  on  the  statutory  form  for  calls  on  railway  shares,  that  deft,  was  an 
infant  at  the  time  the  calls  were  made,  unless  it  appear  that  he  was  the  ori- 
ginal contractor  for  the  shares,  or  that  he  actually  avoided  the  contract 
(Newry  and  En.  Hail  way  Company  v.  Coombe,  18  Law  J.  325,  Ex.;  Leeds 
and  Tbirsk  Railway  Company  v.  Feornly,  ib.  380;  Cork  and  Bandon 
Railway  Company  v.  Cazenpve,  10  Q.  B.  985).  It  is  the  infant's  personal 
privilege  to  plead  his  infancy;  and  he  alone  can  avail  himself  of  it;  thus, 
the  drawer  of  a  bill  of  exchange  cannot  set  up  the  infancy  of  the  payee  and 
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Endorser  qs  a  cfefenoe  to  the  action  (Grey  y.  Cooper,  3  Doug.  65 ;  1  Selw. 
N.  P.  304).  An  infant  will  not  be  liable  to  a  party  from  whom  he  has  bor- 
rowed money,  even  though  for  the  purpose  of  providing  himself  with  neces- 
saries (Probartv.  Knoreth,  2  Esp.472,  n.;  Darby  v.  Boucher,  1  Salk.  279); 
but  he  will  be  liable  for  money  had  and  received,  if  he  embezzle  money 
(Bristow  V.  Eastman,  Pea.  223 ;  1  Esp.  172).  He  will  not  be  liable  in  an 
action  on  the  warranty  of  a  horse  ^Hewlett  v.  Flaswell,  4  Camp.  118;  Green 
V.  Greenbank,  2  Marsh.  485).  The  payment  of  money  into  court  will  not 
preclude  the  de(l.  from  taking  advantage  of  his  infancy,  if  the  proper  plea 
have  been  pleaded  (Hitchcock  v.  Tyson,  2  Esp.  481);  nor  will  he  be  liable, 
where  he  carries  on  a  particular  trade,  for  work  and  labour  done  for  him,  in 
furtherance  of  the  trade  so  carried  on,  and  by  which  ho  gains  his  livelihood 
(Dilk  V.  Keighley,  2  E^p.  480).  Where  goods  were  supplied,  to  an  infant 
to  trade  with,  and  he  consumed  them  as  necessaries  in  his  own  family,  it 
was  held,  that  an  action  might  be  maintained  against  him  for  them,  as  such 
(Tuberville  v.  Whitehouse,  1  C.  &  P.  94 ;  12  PrT  692).  But  an  infant  will 
not  be  liable  even  for  necessaries,  while  living  unmarried  under  the  roof  of 
his  father,  by  whom  he  is  provided  with  every  requisite  which  in  hid  judg- 
ment appears  to  be  proper,  and  who  gave  no  consent  to  the  purchase  (Bor- 
rinsaie  v.  Greville,  1  Selw.  N.  P.  128;  Bainbridge  v.  Pickering,  2  H.  Bl. 
1325 ;  and  see  Dalton  v.  Gib,  5  Bing.  N.  C.  198).  <*  It  is  incumbent  on  a 
tradesman,  before  he  trusts  an  infant  with  what  may  appear  necessaries,  to 
inquire  whether  he  is  provided  by  his  friends."  (Ford  v.  Foihergill,  Pea. 
229;  1  Esp.  211 ;  3  C.  &  P.  114).  Assumpsit  for  money  paid  will  lie 
against  an  infant,  if  the  sum  expended  be  to  provide .  necessaries  for  him ; 
or,  if  he  have  been  arrested  for  a  debt  incurred  for  necessaries,  and  pit.  pay 
the  debt  to  effect  his  liberation  from  prison,  the  infant  will  be  liable  (Clarke 
y.  Leslie,  5  Esp.  28 ;  Marlow  v.  Pilfield,  1  P.  Wms.  558).  A  party,  not- 
withstanding his  nonage,  will  be  liable  to  an  action  for  a  tort ;  and,  though 
an  action  be  founded  on  a  contract,  yet,  if  in  point  of  substance  it  be  of  the 
description  of  a  tort,  infancy  will  be  no  defence  (Bristow  v.  Elastman,  1  Esp. 
173).  And  an  infant  may  be  sued  fur  money  had  and  received,  if  he  wrong- 
fully embezzles  money  of  his  employers  (lb.;  1  Esp.  172).  An  infant  can- 
not be  liable  as  a  trespasser,  either  by  prior  command  or  subsequent  assent 
(Co.  Lit.  180  6,  n.  4,  357  b).  Where  a  party  has  contracted  during  his 
minority,  and,  on  that  account,  is  not  liable,  except  for  necessaries,  the  pit. 
will  not  be  permitted  to  render  him  liable,  changing  his  form  of  remedy,  and 
adopting  that  by  action  ez  delictOf  as  for  a  tort ;  as,  where  goods  have  been 
delivered  to  an  infant  on  a  contract,  knowing  him  to  be  under  age,  trover 
cannot  be  maintained  for  such  goods  (1  Sid.  129) ;  or  where  a  minor  hires 
a  horse,  and  it  is  injured  whilst  in  his  possession,  he  cannot  be  charged  in 
an  action  on  the  case  for  the  injury  (Jennings  v.  Randall,  1  T.  R.  335). 

*Wh€U  are  Necessaries.l  With  respect  to  what  are  necesso" 
rieSj  all  such  things  as  are  immediately  connected  with  the  person  [  *211  ] 
of  the  infant  are  deemed  necessaries,  as  meat,  drink,  apparel, 
lodgings,  medicine,  and  education  (Co.  Lit.  172  a ;  Com.  Dig.  Infant,  B,  5 ; 
Bac.  Abr.  Infancy,  1, 3;  1  Ch.  Conlr.  136).  It  denotes  articles  purchased  for 
real  use  as  contradistinguished  from  those  that  ate  merely  ornamental  or  are 
used  as  comforts  or  conveniences,  and  must  be  considered  with  reference  to 
the  infant's  age,  state  and  degree  (Wharton  v.  Mackenzie,  5  Q.  B.  606 ; 
Peters  y.  Fleming,  6  M.  &  W.  42).  Articles,  to  be  necessaries,  must  cor- 
respond with  the  real  rank  of  the  infant,  and  not  merely  with  his  appearance 
in  life.    *'  The  question  of  necessaries  is  a  relative  fact,  to  be  governed  by 
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the  fortune  or  circumstances  of  the  infant,  and  proof  of  such  circumstances 
lies  on  the  pit."  (per  Lord  Kenyon,  Ford  v.  Fothergill,  1  Esp.  211)-. 
Whether  articles  supplied  to  an  infant  are  nec^essaries  or  not,  is  a 
mixed  question  of  law  and  fact  (Maddox  v.  Miller,  1  M.  &  S.  786; 
Burgharl  v.  Hall,  4  M.  &  W.  727;  Peters  v.  Fleminpr,  6  M.  &  W. 
42;  Dalton  v.  Gib,  6  Bing.  N.  C.  198;  Brayshaw  v.  Eaton,' ib.  231; 
and  see  Burghart  v.  Angerstein,  6  C.  &  P.  695) ;  in  other  words,  it  is  a 
question  for  the  jury  to  say  what  are  necessaries  (Brayshaw  v.  Eaton,  7 
Sco.  185;  5  Bing.  N.  C.  231);  but  they  must  act  subject  to  the  control 
of  the  judge ;  thus,  a  jury  having  found  that  certain  things  were  neces- 
saries, contrary  to  the  opinion  of  the  judge,  expressed  at  the  trial,  the 
court  above  considered  the  verdict  perverse  and  granted  a  new  trial  (Harris 
V.  Fane,  1  Sco.  N.  R.  287 ;  1  Man.  &  G.  550).  The  term  necessaricfs 
would  seem  to  include  such  things  as  are  useful  as  well  as*  suitable  to  the 
state  and  condition  in  life  of  the  party  (Peters  v.  Fleming,  6  M.  &  W.  42 ; 
see  also  Hart  v.  Prater,  1  Jur.  623).  A  livery  for  the  servant  of  an  infant 
who  was  a  captain  in  the  army  was  considered  necessary  to  his  situation  in 
life,  and  he  was  held  liable  (Hands  v.  Slaney,  8  T.  R.  578 ;  and  see  Coates 
V.  Wilson,  5  Esp.  152).  Horses  have  been  deemed  necessaries,  and  so 
would  the  amount  of  a  farrier's  bill  relating  to  them  (Clowes  v.  Brooke,  2 
Stra.  1101 ;  Hart  v.  Prater,  1  Jur.  623).  An  infant  is  liable  for  the  rent  of 
a  necessary  dwelling  according  to  his  circumstance  (Lowe  v.  Griffith,  1  Sco. 
458).  An  infant  may  contract  for  the  burial  of  a  wife,  or  husband,  or  law- 
ful children  (Chappel.  v.  Cooper,  13  M.  &  W.  252).  Necessaries  supplied  to 
the  wife  and  children  of  an  infant  are  necessaries  to  charge  the  infant  (Turner 
V.  Trisby,  1  Stra.  168;  B.  N.  P.  155).  Articles  furnished  to  deft,  though 
apparently  necessaries,  will  not  be  deemed  so,  if  deft,  live  unmarried  m  his 
father's  house,  who  provides  everything  for  him  (ante^  p.  210);  or,  if  be 
have  incurred  a  debt  for  necessaries  with  some  other  tradesman,  in  conse- 
quence of  which  there  was  no  occasion  for  him  to  incur  the  second  debt,  he 
will  not  be  liable:  necessary  inquiry  ought  to  have  been  made  previous  to 
trusting  him;  (Pea.  229;  1  Rsp.  211;  Bainbridge  v.  Pickering,  2  Bl.  R. 
1325 ;  1  Selw.  N.  P.  128 ;  and  see  Dalton  v.  Gib,  ubi  supra ;  and  see  also, 
S.  P.  Story  V.  Pery,  4  C.  &  P.  526 ;  Cook  v.  Denton,.3  C.  &  P.  114).  The 
education  of  an  infant,  when  placed  at  a  school  by  his  parents,  is  not  deem- 
ed a  necessary  to  charge  him.(Al.  94).  A  father  is  not  legally  bound  to 
educate  his  child,  nor  is  he  liable  for  goods  supplied  to  him  it  he  does  not 
authorize  or  enter  into  the  contract  (Mortemore  v.  Wright,  6  M.  &  W,  482; 
Seaborn  v.  Maddy,  9  C.  &  P.  497).  A  chronometer  was  held  not  to  be 
necessary  for  a  lieutenant  in  the  navy,  who  was  an  infant,  he  being  out  of 
employment  at  the  time  of  its  being  furnished  (Berolles  v.  Ramsay,  Holt,  N. 
P.  77).  Articles  provided  *for  the  wife  of  an  infant,  in  order  to  the 
[  ^212  ]  marriage,  are  not  necessaries,  though  she  uses  them  (Turner  v. 
Trisby,  1  Stra.  168). 

An  infant  may,  at  all  times,  sue  on  a  contract  by  him  (Warwick  v.  Bruce, 
2  M.  &  S.  205).  An  infant  may  bring  an  action  for  a  breach  of  promise  of 
marriage  (lb.,  209). 

The  contract  of  an  infant,  made  for  his  own  benefit,  according  to  the 
general  principles  of  law,  is  not  void,  but  voidable  only  at  the  election  of  the 
infant  (per  Abbott,  C.  J.,  Rex  v.  Chillesford,  4  B.  &  C.  100 ;  1  D.  &  R.  161 ; 
ante,  p.  209).  A  lease  by  an  infant  is  voidable  only  (Cb.  Contr.  138;  see 
Poe  V.  Roberts,  16  M.  &  W.  778,  per  Parke,  B.).  Therefore,  a  subsequent 
ratification  of  a  contract  entered  into  during  a  party's  infancy,  after  he  has 
attained  his  majority,  will  render  such  contract  binding  (Co.  Lit.  3  a  ;  Bac. 
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Abr.  Infancy,  I,  8;  Soutberon  v.  Whitlock,  1  Stra.  690;  Zouch  v.  Parsons, 
3  Biirr.  1806  ;  Borthwick  v.  Carrulhers,  1  T.  R.  648 ;  Cohen  v.  Armstrong, 
I  M.  dc  S.  724) ;  .but  the  promise  or  ratification  must  be  in  writing,  and 
signed  by  the  party  to  be  charged  (see  9  Geo.  IV.  c.  14;  s.  5,  ante,  p.  208). 
The  confirmation  of  such  contract  must,  however,  be  voluntary,  and  not 
brought  about  so  as  to  be  liable  to  suspicion,  and  show  he  was  imposed  upon ; 
ns,  where  an  infant  had  contracted  a  debt,  and  two  days  after  his  coming  of 
age  was  induced,  to  give  a  bill  of  exchange  to- substantiate  it,  that  wou4d  be 
a  suspicious  circumstance  (Bro6ke  v.  Gaily,  2  Atk.  34).     In  H^irmer  v. 
Killing,  5  E^p.  103,  Lord  Alvanley  said,  '^That  the  infant  was  discharged 
by  his  nonage  (or  goods,  not  neoessarles,  if  furnished  to  him  before  his  full 
age,  but  that  he  might  bind  himself  by  a  new  promise ;  but  such  promise  must 
be.  voluntary,  and  given  with  knowledge  that  he 'then  stood  discharged  by 
law:  that  where  an  infant,  under  the  terror  of  an  arrest,  had  a  promise 
extorted  from  him,  or  where  it  was  given  ignorant  of  the  protection  which 
the  law  afforded  him,  such  promise  would  not  be  binding."     The  promise 
confirming  the  contract  must  be  express ;  a  bare  acknowledgment  of  the 
debt,  by  the  payment  of  a  sum  of  money  on  account  of  it,  will  not  be  suffi- 
cient (Thrupp  V.  Fielder,  2  Esp.  628;  see  Harris  v.  Wall,  1  Exch.   122; 
Hartly  v.  Wharton,  11  Ad.  &  E.  934).     A  replication  to  a  plea  of  infancy, 
that  since  the  making  of  the  promises  the  deA.  attained  twenty -one,  and  that 
before  exhibiting  the  bill  he  ratified  and  confirmed   the  promises,  was  held 
good  after  verdict  although  it  omitted  to  allege  that  he  ratified  and  confirm* 
ed  after  he  came  of  age  (Cohen  v.  Armstrong,  1   M.  &  S.  724).     Any 
written  instrument  signed  by  the  party  which  would  in  the  case  of  adults 
have  amounted  to  the  adoption  of  the  act  of  an  agent,  would  in  the  case  of 
an  infant  who  has  attained  his  majority  amount  to  a  ratification  (Harris  v. 
Wall,  1  IJxch.  122;  Hartly  v.  Wharton,  supra).    The  signature  of  an  agent 
will  not  suffice  (see  Hyde  v.  Johnson,  3  Sco.  289),     In  every  instance  of  a 
continuing  contract,  voidable  only  by  an  infant  on  cocning  of  age,  the  infant 
is  bound  to  give  notice  of  disaffirmance  of  such  contract  in  reasonable  time, 
and,  where  he  did  not  give  such  notice  within  four  months  after  his  attaining 
his  majority,  it  would  not  be  within  a  reasonable  time  (Holmes  v.  Blogg,  8 
Taunt.  40).     The  notice  of  disaffirmance  may,  however  be  dispensed  with 
by  the  opposite  party ;  as,  where  pit.,  an  infant,  and  another,  partners,  took 
a  lease  of  the  dell,  of  premises,  the  premium  .for  which  lease  was  paid  for, 
half  ky  the  infant  in  cash,  and  the  other  half  by  bills,  drawn  by  def).,  and 
accepted  by  the  pit.,  in  the  joint  names  of  himself  and  partner,  the  infant, 
the  day  after  he  came  of  age,  dissolved  the  partership  ;  and,  four  months 
a(\er  such  dissolution,  the  defl.  sued  the  adult  partner  alone,  on  one  of  the 
bills,  accepted  a  surrender  of  the  lease  from  him,  ^abandoned  his 
action,  and  destroyed  the  other  bills ;  held  that  the  facts  would  [  *213  ] 
be  for  a  jury  to  determine  whether  deft,  had  not  dispensed  with 
formal  notice  of  disaffirmance  (lb.  35). 

Evidence  in,]  If  the  deA.  pleads  his  infancy  as  a  defence,  he  will  have 
to  prove  the  same,  by  calling  any  party  who  can  speak  to  his  birth.  The 
register  of  bis  birth,  with  proof  of  his  identity,  is  good  evidence  of  his  infancy 
(Leader  v.  Barry,  1  Eisp.  354);  but  the  register  of  baptism  is  not  of  itself 
enough  (Wihen  v.  Shaw,  3  Stark.  63);  nor  is  a  register  of  the  christening 
(Rex  V.  North  Petherton,  6  B.  &  C.  508;  see  post,  "Register").  Thia 
delence  must  now  in  all  cases  be  pleaded  specially  (see  R.  G.  H.  T.  4  Will. 
IV.). 

If  the  pit.  raises  the  issue  of  necessaries,  the  burden  of  proof  of  that  fact 
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lie«  00  him,  the  question  as  to  which,  we  have  seen,  is  a  relative  fact,  to  bef 
governed  by  the  fortune  and  circumstances  of  the  infant  (ante^  p.  211 ;  Ford 
V.  Fothergill,  1  Esp.  211);  and  pit.  should,  therefore,  show  those  circum- 
stances. And  if  there  be  any  evidence  that  they  were  in  fact  necessaries, 
the  evidence  ought  to  be  left  to  the  jury,  subject  to  the  proper  control  of  the 
court  (Harrison  v.  Fane,  1  Sco.  N.  R,  287),  But  it  is  for  the  court  to 
decide  whether  there  be  such  evidence  or  not  (Wharton  v.  M^Kenzie,  5 
Q.  Bi  606 ;  Brookes  v.  Scott,  11  M.  &  W.  67).  The  deA.  should  be  pre- 
pared wiih  evidence,  to  rebut  the  plt.'s  evidence  that  the  goods  were  neces- 
saries, as  by  showing  that  he  had  necessaries  previously  from  another  quar- 
ter, or  that  the  goods  were  not  suitable  to  his  station  and  fortune.  If  the 
infancy  be  not  denied  by  the  replication,  it  is,  in  general,  admitted;  but 
where  the  deft,  pleads  infancy,  and  the  pit.  replies  a  ratification  of  the 
promises,  &c.,  after  twenty-one,  the  pit.  need  only,  in  the  first  instance, 
prove  a  promise,  and  it  will  bs  incumbent  on  the  deft,  to  prove  his  infancy 
(Borthwick  v.  Carruthers,  1  T.  R.  668 ;  Hartley  v.  Wharton,  3  P.  &  D. 
529 ;  11  Ad.  &  E.  934).  But  it  seems  that  a  promise  after  the  commence- 
ment of  the  action  is  not  sufficient  to  sustain  a  replication  that  he  had  rati- 
fied after  he  came  of  age  (Thornton  v.  Illingworth,  4  D.  &  R.  545 ;  2  B.  & 
C.  824). 

If  the  issue  be  that  the  goods  are  necessaries,  no  evidence  of  the  infancy 
need  be  given,  but  pit.  must  prove  the  deft.'s  rank  and  station  in  life,  and 
that  the  goods  were  suitable  to  his  means  and  station. 


INFERIOR  COURT. 
See  **  JuDOMENT,"  and  Index. 

^ect  of  Judgment  of]  It  would  seem  that  the  final  judgment  of  a  com- 
petent inferior  court,  whether  of  record  or  not,  ought  to  be  conclusive 
between  the  same  parties,  upon  the  same  subject-matter,  when  properly 
relied  upon  (Moses  v.  Macfarian,  2  Burr.  1009 ;  Galbraith  v.  Neville,  1 
Doug.  6,  n. ;  and  see  1  Stark.  Ev.  228).  It  has,  however,  been  considered 
that  inferior  courts  not  of  record  may  have  their  judgments  controverted,  in 
an  action  brought  in  a  superior  court  to  enforce  them,  they  being  only 
prima  facie  evidence  (Walker  v.  Witter,  1  Doug.  3).  A  certificate  from 
commissioners  under  an  act  for  settling  the  debts  of  the  army,  stating  the 
sum  due  from  the  deft,  to  the  pit.,  is  conclusive  in  an  action  brought  to  reco- 
ver the  money  (Moody  v.  Thursday,  1  Stra.  481 ;  see  Attorney.Geoeral  v. 
Davison,  M'CIe.  &  Yo.  160)* 

A  judgment  of  the  county  court  is  examinable,  and  the  existence 
[  *214  ]  *of  the  tacts  necessary  to  the  regularity  of  such  judgment  is  a 
question  for  the  jury,  although  a  motion  made  in  the  county  court 
to  set  aside  the  proceedings  in  the  county  court  had  been  dismissed  (Thomp- 
son V.  Blackherst,  1  Ncv.  &  M.  266).  In  trespass  for  executing  a  warrant 
to  levy  a  poor-rate,  the  pit.  was  not  permitted  to  impugn  the  appointment  of 
the  overseers  on  the  ground  of  irregularity  or  miscalculation  of  votes  at  the 
meeting  of  justices  at  which  the  appointment  was  made,  the  jury  having 
expressly  negatived  the  fraud  (Penney  v.  Slade,  6  Bing.  N.  C.  319). 

But  it  may  be  shown  to  a  judgment  of  an  inferior  court  that  the  cause  of 
action  did  not  arise  within  its  jurisdiction  (Herbert  v.  C^ck,  ii  Doug.  101 ; 
Briscoe  v.  Stephens,  2  Bing.  213).  So  that  the  deft.,  the  debtor,  against 
whom  the  inferior  court  awarded  process,  did  not  reside  within  the  district 
(Carratt  v.  Merely,  1  Q.  B.  18 ;  Huxham  v.  Smith,  2  Camp.  19). 
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Where  a  cause  ia  removed  by  h'lbeca  from  an  inferior  court  ader  a  judg- 
meut  by  default,  that  judgment  is  not  evidence  against  the  defl.  in  the  supe- 
rior court  (Botiings  v.  Firly,  9  B.  &  C.  762). 

The  judgment  of  inferior  courts  is  proved  by  production  of  the  book  or 
rolls  containing  the  proceedings  of  the  court  from  the  proper  custody,  and 
the  minutes  of  the  proceedings  will  be  evidence  if  the  book  be  not  made  up 
in  proper  form,  or  an  examined  copy  of  them  (R.  v.  Hnines,  Comb.  337  ;  R. 
V.  Smith,  8  B.  &  C.  343;  Dawson  v.  Gregory,  7  Q.  B.  766).  But  this  is 
not  applicable  to  proceedings  at  the  crown  side  of  the  Quarter  Sessions  (R. 
V.  Smith,  supra) ;  and  evidence  should  be  given  of  the  proceedino;s  previous 
to  judgment  (Com.  Dig.  Evidence,  C.  1 ;  Fisher  v.  Lane,  2  Bl.  R.  834 ; 
Thompson  v.  Blackhurst,  1  Nev.  &  M.  266). 


INFORMER. 
See  "WiTMEss." 


INHABITANT. 
See  anU^  Vol.  I.,  "  Commow,"  and  past,  «  Withess.** 

INJUNCTION. 
See  "Chancery." 


INNKEEPER,  Actiows  agaikst.  (a) 

Liahil'ty  to  and  far  Guests.']    A  higher  responsibility  attaches  to  a  com- 
mon  innkeeper  (which  term  includes  the  keeper  of  every  tavern  or  coffee* 
house  in  which  lodging  is  provided  for  travellers  (Thompson  v.  Lacy,  8  B. 
&  A.  283;  Jones  v.  Osborne,  2  Chit.  Rep.  484;  Doe  v.  Laming,  4  Camp. 
77),  than  that  which  belongs  to  bailees  in  general.    His  liability  very  closely 
resembles  that  of  a  carrier.     But  if  he  receive  goods  only  as  a  general  bailee, 
and  not  in  the  character  of  innkeeper,  he  is  only  liable  in  the  former  chanic- 
ter  (Williams  v.  Gesse,  5  Sco.  56 ;  Hyde  v.  Mersey  and  Trent  Naviga- 
tion  *Company,  5  T.  R.  389).     He  is  responsible  in  every  case 
where  his  guest's  goods  and  chattels  brought  to  his  inn  are  lost,    [*216] 
damaged,  stolen,  or  taken  by  robbery,  unless,  indeed,  the  loss  has 
been  occasioned  by  inevitable  casualty,  or  superior  force,  or  the  goods  have 
been  stolen  by  the  traveller's  own  servant  or  companion  (Burgess  v.  Cle- 
ments, 4  M.  &  S.  306 ;  8  Rep.  63  (a)  ),  or  from  his  own  person,  or  from  a 
room  which  he  occupied  otherwise  than  as  a  mere  guest  (Farnworth  v. 
Packwood,  1  Stark.  249),  or  entirely  through  his  own  gross  negligence 
(Calyc's  case,  8  Rop.  32 ;  Bennett  v.  Mellor,  6  T.  R.  273 ;  Richmond  v. 
Smith,  8  B.  &  C.  11).     He  is  liable  for  money  as  well  as  goods  (Kent  v. 

(a)  2  U.  S.  Dig.  p.  545 ;  2  Supp.  U.  S.  Dig.  p.  1 64 ;  I  Ann.  Dig.  p .  309 ;  2  Id.  p.  224 ;  3 

Id.  p.  a78. 
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Shackard,  2  B.  &  Ad.  803 ;  Doorman  v.  Jenkins,  2  Ad.  &  E.  256).  He  is 
liable,  although  the  goods  were  not  actually  within  the  inn  at  the  time,  pro- 
vided they  were  under  deft.'s  protection  as  an  innkeeper  (Jones  v.  Tyler,  1 
Ad.  &  E.  522).  But  although  a  traveller  is  entitled  to  reasonable  accom- 
modation in  an  inn,  he  is  not  entitled  to  select  a  particular  apartment,  or  to 
insist  upon  occupying  a  bedroom  for  the  purpose  of  setting  up  all  night,  so 
long  as  the  innkeeper  is  wilting  and  offers  to  furnish  him  with  a  proper  room 
for  that  purpose  (Fell  v.  Knight,  8  M.  &  W.  259 ;  5  Jur.  554 ;  Dorman  v. 
Jenkins,  4  Nev.  &  M.  170).  The  object  of  the  law  is  to  protect  travellers 
from  the  danger  of  loss  to  which  they  would  otherwise  be  subject,  in  placing 
their  property  in  charge  of  a  person  with  whose  character  they  are  pre- 
sumed to  be  unacquainted  (2  Steph.  Com.  134).  And  the  inkeeper  cannot 
exonerate  himself  from  this  responsibility,  by  refusing  to  take  charge  of  the 
goods,  because  there  are  suspected  persons  in  his  house,  for  whose  conduct 
he  cannot  be  answerable  (Jones,  Bailm.  94 ;  Moo.  78).  It  might  be  other- 
wise, if  he  refused  admittance  to  a  traveller,  having  no  room  for  him,  and 
the  latter  nevertheless  insisted  upon  entering  and  placing  his  baggage  in  a 
chamber  without  the  inkeeper^s consent  (Jones,  Bailm.  94;  Dy.  158  {b);  and 
even  if  a  guest  at  an  inn  direct  valuable  goods  to  be  placed  in  a  public  room, 
and  the  innkeeper  do  not  require  them  to  be  removed  to  a  safer  place,  he  is 
liable,  as  an  insurer  in  the  event  of  the  goods  being  stolen  (Richmond  v. 
Smith,  2  M.  &  R.  235 ;  8  B.  &  C.  9).  where  a  guest  arrived  at  an  inn 
with  a  horse  and  gig,  and  gave  directions  to  the  ostler  to  take  his  horse  in, 
but  said  nothing  about  the  gig,  a  promise  to  take  the  gig  into  the  inn  was 
implied,  and  the  gig  having  been  stolen  the  innkeeper  was  held  answerable 
(Jones  V.  Tyler,  2  Nev.  &  M.  576 ;  1  Ad.  &  E.  522).  It  seems  that  an 
innkeeper,  although  licensed  to  let  post-horses,  is  not  liable  to  an  action  for 
refusing  to  supply  them  for  a  guest  (Dicas  v.  Hides,  1  Stark.  247,  per  Le 
Blanc).  But  if  there  is  suitable  room,  the  innkeeper  is  not  at  liberty  to  refuse 
to  receive  the  guest  who  is  ready  and  able  to  pay  him  a  reasonable  compen- 
sation (which,  however,  it  would  seem,  need  not  be  tendered),  and  there  is 
no  impropriety  of  conduct  in  the  traveller  himself  (Rex  v.  Ivens,  7  C.  &  P. 
213;  Fell  v.  Knight,  8  M.  &  W.  269);  on  the  contrary,  he  is  bound  by  the 
common  law  to  receive  him,  and  if  he  refuses  upon 'false  pretences,  he  is 
liable  to  an  action  (1  Roll.  Abr.  3  F;  Bac.  Abr.  Inns  and  Innkeepers,  C; 
Bennett  v.  Mellor,  5  T.  R.  274;  Thompson  v.  Lacey,  3  B.  &  A.  285; 
Newton  v.  Trigg,  1  Show.  270  ;  1  Saund.  312)  c).  And  an  admission  by 
an  innkeeper  that  he  lefl  money,  intrusted  to  him  for  the  purpose  of  taking 
up  a  bill,  in  a  cash-book  in  his  tap-room,  together  with  a  much  larger  sum 
of  his  own,  is  evidence  to  go  to  a  jury  of  gross  negligence. 

lAen  by  Law."]  An  innkeeper  has  a  lien  upon  the  goods  of  his  guest  (the 
clothes  in  actual  wear  excepted)  for  his  compensation.  *He  can- 
[  *216  ]  not,  however,  aQer  charges  are  incurred,  detain  the  person  of  his 
guest  for  the  payment  of  them  (Sunbolf  v.  Alford,  3  M.  &  W.  248; 
Proctor  v.  Nicholson,  7  C.  &  P.  670) ;  and  this,  although  the  guest  were 
not  a  traveller,  but  had  resided  in  lodgings  in  London  (Thompson  v.  Lacy, 
8  B.  ds  A.  283).  It  would  seem  that  an  innkeeper  has  no  lien  on  a  horse 
placed  in  his  stable  for  the  amount  of  its  keep,  unless  it  be  placed  there  by  a 
gutst;  thus,  where  a  person  was  stopped  with  a  horse  under  suspicious 
circumstances,  and  the  horse  was  placed  at  an  inn  by  the  police,  it  was  held 
that  the  innkeeper^s  lien  did  not  attach  (Binns  v.  Pigott,  9  C.  &  P.  208,  per 
Parke,  B.).  U[ion  the  subject  of  the  innkeeper's  lien  see  Smith  v.  Dearlone, 
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6  C.  B,  132;  Sunbolf  v.  Alford,  3  M.  &  W.  248;  Proctor  v.  Nicholson,  7 
C.  &  P.  67  ;  Tunell  v.  Crawley,  18  Law  J.  155,  Q.  B.)- 

Where  horses,  on  which  a  livery  keeper  had  by  agreement  d  lien,  were 
fraudulently  taken  out  of  his  possession  by  the  owner,  the  stable  keeper  may 
revive  his  lien  by  retaking  the  horses  without  force  (Wallace  v.  Woodgate, 
Moo.  &  R.  1 93). 

Form  of  Remedy  and  Pleadings. 

There  is  nothing  peculiar  relating  to  the  (brm  of  remedy  or  pleadings  in 
actions  against  innkeepers.  Assumpsit  may  bo  supported  against  them  for 
any  wrong  done  by  them  in  the  character  of  innkeeper  (Bennett  v.  Mellor, 
5  T.  R.  273;  7  T.  R.  171 ;  1  T.  R.  27).  It  is,  however,  more  usual,  and 
best,  to  declare  in  case(l  Ch.  Pi.  129;  2  Ch.  PI.  667,  n.  (a)  ). 

Where  the  declaration  is  framed  in  case,  on  the  obligation  of  law,  uncon- 
nected  with  any  contract  between  the  parties,  it  is  sufficient  to  state  very 
concisely  the  circumstances  which  gave  rise  to  the  deft.'s  particular  duty  or 
liability  (5  T.  R.  149).  The  declaration  must  show  that  deft,  was  a  common 
innkeeper  (Ch.  PI.  498 ;  8  Rep.  32  b).  A  misrecital  of  the  custom  does 
not  hurt  (Lat.  127  ;  2  Cro.  224).  It  is  unnecessary,  though  usual,  to  state 
such  custom  {ante^  Vol.  I.,  "Custom";  1  Wils.  281).  In  proceeding 
against  an  hotel-keeper,  he  should  be  declared  against  as  such  (Jones  v. 
Osborn,  2  Chit.  Rep.  484;  3  B.  &  A.  283).  Formerly  the  plea  of  not 
guilty  was  sufficient,  though  the  deA.  had  matter  of  excuse,  as  that  his  inn 
was  full,  &c.  (1  And.  29 ;  Com.  Dig.  Pleader,  2  Q).  But  now  such  defences 
must  be  specially  pleaded  (R.  G.  H.  T.  4  Will.  IV.). 

Evidence  for  Plaintiff. 

An  innkeeper,  like  a  carrier,  is  in  the  nature  of  an  insurer  of  the  safety 
of  personal  property  intrusted  to  his  care  (Richmond  v.  Smith,  2  Man.  fi^ 
Ry.  235  :  8  B.  &  C.  9 ;  5  T.  R.  273 ;  1  T.  R.  27  ;  Jones,  Bailm.  104).  In 
actions  by  a  guest  against  an  innkeeper,  to  recover  damages  for  the  value 
of  things  lost,  pit.  must  prove  that  he  was  a  guest,  and  using  the  inn  as 
such,  and  had  been  so  received  (Bird  v.  Bird,  1  And.  29  ;  Bennett  v.  Miller, 
5  T.  R.  273) ;  and  it  is  not  necessary  that  the  guest  should  bo  a  traveller 
(Thompson  v.  Lacy,  3  B.  &  A.  283) ;  that  deft.'s  house  was  a  common  inn 
for  the  reception  of  travellers,  it  will  be  sufficient  for  pit.  to  prove  that  he  is 
in  the  habit  of  receiving  all  sojourners  and  travellers,  and  providing  lodging 
and  entertainment  at  reasonsonable  price ;  and  therefore  a  house  of  public 
entertainment  in  London,  where  beds,  provisions,  &c.,  are  furnished  for  all 
persons  |>aying  for  the  same,  but  which  was  merely  called  a  tavern  and 
coffee-house,  and  was  not  frequented  by  stage-coaches  and  wagons  from  the 
country,  and  which  had  no  stables  belonging  """to  it,  is  to  be  consi- 
dered an  inn,  and  the  owner  is  subject  to  the  liabilities  of  inn-  [  *217  ] 
keepers  (Thompson  v.  Lacy,  3  B.  &  A.  283).  In  one  case,  where 
words  were  spoken  of  an  innkeeper  in  the  way  of  his  trade,  proof  that  upon 
one  occasion  he  sold  spirits  out  of  his  house,  was  held  sufficient  to  entitle 
him  to  sue  in  that  capacity  (Whittington  v.  Gladwin,  2  C.  &  P.  146).  It 
must  also  be  shown  that  the  things  were  brought  to  the  inn,  that  they  were 
the  plt.'s  property,  and  that  they,  were  lost  from  the  negligence  of  the  inn- 
keeper or  his  servants  (I  R  >1.  Abr.  2  /,  35,  47 ;  8  Rep.  32).  The  prima 
facie  presumption  is  that  the  goods  were  lost  by  the  negligence  of  the  inn- 
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keeper  or  his  servants  (Dawson  v.  Cholmondeley,  5  Q.  B.  164).  The  action 
lies,  though  the  pU.'s  servant  (1  Rol.  Abr.  3  /,  40;  Lat.  127),  or  his  friend 
(Yelv.  162),  were  the  guest.  But  the  innkeeper  will  not  be  liable  if  either 
of  such  parties  can  be  shown  to  have  committed  the  larceny  (jofUe^  p.  215). 
The  value  of  the  goods  should  be  proved. 

Where  the  action  is  against  the  innkeeper  for  refusing  to  receive  a  person 
as  a  guest,  the  plt;^  must  show  that  deA.'s  house  was  a  common  inn  (anUt 
p.  216),  that  he  came  to  it,  and  required  to  be  entertained,  and  offered  to 
pay  for  what  might  be  furnished  to  him,  and  that  he  was  refused  (Keil.  50 ; 
Dy.  158). 

Evidence  for  Defendant 

Where  pit.  proceeds  for  the  loss  of  his  things,  deft,  may  show  that  his 
house  was  broken  open,  and  a  forcible  robbery  of  them  committed  by  thieves 
(1  Bla.  Com.  430) :  or  that  they  were  taken  by  the  guest's  own  servant  or 
companion  (Burgess  v.  Clements,  4  M.  &  S.  310;  8  Rep.  33  a),  or  merely 
through  his  own  negligence,  (lb. ;  Dy.  266).  And  deft,  may  prove  that  the 
guest  deposited  his  goods  in  a  room  which  he  uses  as  a  warehouse,  and  of 
which  the  guest  had  the  exclusive  posse  sslon  (Farnworth  v.  Packwood,  1 
Stark.  249).  But,  though  the  pit.  had  the  key  of  his  chamber  delivered  to 
him,  and  did  not  shut  the  door  of  his  chamber,  deft,  would  still  be  liable 
(Com.  Dig.  Action  on  the  Case  for  Negligence,  B,  1);  and  so  he  would, 
though  the  pit,  went  to  view  the  town  for  any  lime,  or  stayed  away  a  con- 
siderable time,  (lb.) ;  or  though  the  goods  were  put  by  the  deft,  out  of  the 
inn  (lb.).  Deft,  may  prove,  in  answer,  that  he  told  the  pit.  that  his  house 
was  full,  and  that  he  could  not  accommodate  him,  but  the  pit.  said  that  "he 
would  shift  to  take  his  chance ;"  and  if  his  goods  were  aftrewards  lost,  the 
deft,  would  be  discharged,  as  he  did  not  receive  the  pit.  as  a  guest  (8  Rep. 
22).  But,  where  an  inkeeper  refused  to  take  charge  of  goods  till  a  future 
day,  because  his  house  was  full  of  parcels,  and  the  owner  afterwards  stayed 
at  the  inn  as  a  guest,  and  the  goods  were  stolen  during  his  stay,  it  was  held 
that  deft,  was  liable  (Bennett  v.  Miller,  6  T.  R.  273) ;  or  he  may  prove  that 
he  desired  the  pit.  to  put  the  goods  in  a  particular  place  of  safety,  which  he 
neglected,  and  the  goods  were  thereby  lost ;  or  that  pit.  ordered  the  goods 
to  be  placed  in  some  place  out  of  the  inn  ;  as  where  he  ordered  his  horse  lo 
be  turned  out  to  grass,  which  was  lost  (8  Rep.  22).  If  the  property  lost 
were  goods,  deft,  may  show  that  they  were  things  which  pit.  kept  at  his  inn, 
where  pit.  was  not  a  guest,  and  that,  as  the  innkeeper  derived  no  benefit 
from  them,  he  was  not  bound  to  take  charge  of  them  (Cro.  Jac.  86) ;  as  he 
would  be  in  the  case  of  horses  standing  in  his  stables  (1  Salk.  388).  Deft, 
may  also  show  that  pit.  was  not  a  traveller  or  guest,  but  merely  a  neighbour 
or  friend)  who  received  his  lodgings  gratuitously,  out  of  mere  kindness  (1 
And.  29 ;  Moo.  78). 

*Where  the  action  is  not  for  receiving  deft,  as  a  guest,  deft. 
[  *218  ]  may  show  that  his  house  was  full,  and  that  he  had  no  further  ac- 
commodations (Dy.  158 ;  1  Rol.  Abr.  3  /,  45) ;  or  that  there  was 
some  impropriety  in  the  traveller  himself  (Rex  v.  Ivens,  7  C.  &  P.  213; 
Fell  V.  Knight,  8  M.  &  W.  269 ;  and  see  the  observations  on  this  action  in 
5  T.  R.  143 ;  8  Rep.  32  ;  2  Ld.  Raym.  909). 
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INQUIRY,  Writ  op,  Evidence  on. 

In  what  Cases  necessary^  When  the  judgment  is  interlocutory  merely 
(which  is  always  the  case  in  assumpsit,  covenant,  case,  trespass  and  replevin, 
the  sole  ohject  of  those  actions  being  damages,  the  plt.'s  title  to  damages  is 
thereby  established,  but  the  amount  of  damages  yet  remains  to  be  ascer- 
tained. This  is  generally  done  by  a  writ  of  inquiry.  As  the  inquest,  how- 
ever, is  merely  for  the  purpose  of  informing  the  conscience  of  the  court  the 
court  themselves  may,  in  all  causes,  if  they  please,  assess  damages,  and 
thereupon  give  final  judgment  (sec  cases  cited,  2  Arch.  Pr.  709).  It  seems 
that  even  in  debt  or  simple  contract  a  writ  of  inquiry  cannot  always  be  dis* 
pensed  with  ;  as  in  debt  for  the  value  of  foreign  money  and  other  cases  in 
which  a  judgment  by  default  is  an  admission  of  the  contract  in  the  declara- 
tion, but  not  of  the  exact  sum  mentioned  therein  (Brill  v.  Neale,  1  Chit.  Rep. 
619,  620;  3  B.  &  A.  208 ;  and  see  Doran  v.  O'Reily,  5  Dowl.  233) ;  so  in 
an  action  for  debt,  for  use  and  occupation  after  judgment  by  default  it  seems 
that  the  contrary  rule  now  prevails ;  thus  in  a  recent  case  where  the  first 
count  of  a  declaration  was  on  a  bill  of  exchange,  and  the  secopd  on  an 
account  slated,  and  two  pleas  were  pleaded,  and  there  had  been  judgment 
on  demurrer  for  the  pit.  on  the  first  plea,  and  issue  joined  on  the  second, 
which  was  not  a  plea  of  payment,  the  full  Court  of  Queen's  Bench  held,  that 
upon  a  venire  tarn  ad  triandum  quam  ad  inquirendum^  it  was  not  neces- 
sary to  produce  the  bill  (Lane  v.  Mullins,  1  Dowl.  N.  S.  562 ;  5  Jur.  1084). 
Semble^  that  defl.  cannot  insist  upon  being  allowed  for  payments  made  on 
account  of  the  note  when  there  is  no  plea  of  payment  (lb.). 

In  executing  a  writ  of  inquiry,  as  the  dell,  admits  that  pit.  has  a 
cause  of  action,  as  stated  in  the  declaration,  by  sufiering  judgment  by  de- 
fault, all  the  pit.  has  to  prove,  or  the  deft,  will  be  allowed  to  dispute,  is  the 
amount  of  damages  (De  Gaillon  v.  L'Aigle,  1  B.  &  P.  368;  Stephens  v.  Pell, 

2  Dowl.  P.  C.  629).  The  judgment  admits  something  to  be  done,  but  leaves 
the  amount  open,  therefore  in  an  action  for  work  and  labour  under  the  com- 
mon count,  though  the  defl.  admits  that  some  work  was  done  at  his  request, 
still  he  may  examine  plt.'s  witnesses,  or  perhaps  call  others,  to  prove,  that 
all  the  work  charged  for  was  not  done  at  deft.'s  request  (Williams  v.  Cooper, 

3  Dowl.  204).  And  although  the  defl.  is  generally  precluded  from  giving; 
proof  in  denial,  he  may  show  facts  in  extenuation  and  mitigation  (Black well 
V.  Green,  LoflTi,  82 ;  S.  P.  Anon.  Lofil,  372).  In  an  action  on  a  bill  of 
exchange  or  promissory  note,  it  need  not  be  proved,  although  it  was  for« 
merly  considered  that  it  must  be  produced  to  satisfy  the  jury,  that  no  money 
had  been  paid  on  it  (Greene  v.  Hearne,  3  T.  R.  301  ;  Anon.  3  Wils.  155  ; 
and  see  Eievis  v.  Lindsell,  2  Stra.  1149). 

.  And  it  cannot  be  objected  that  the  bill  is  on  a  wrong  stamp  (2  Show.  422). 
And  it  has  been  held  that  a  lease,  mentioned  in  the  condition  of  a  bond  set 
out  by  the  deft,  upon  oyer,  need  not  be  proved  (Collins  v.  Rybot,  1  Esp. 
157).  In  an  action  on  a  contract,  *the  deft,  will  not  be  allowed, 
even  in  mitigation  of  damages,  to  give  evidence  of  fraud,  or  of  any  [  ^-219  ] 
other  matter  which  would  render  the  contract  void,  as  he  admits  the 
validity  of  the  contract,  by  suffering  judgment  to  go  by  default  (East  India 
Company  v.  Glover,  Stra.  612;  1  B.  &  P.*  363;  see  also  Shepherd  v. 
Chester,  4  T.  R.  275).  Nor  can  deft.,  even  in  mitigation  of  damages,  go 
into  evidence  of  matter  which  forms  a  ground  of  set-ofiT  (Carruthers  v. 
Graham,  14  East,  578).  In  trespass,  or  in  other  actions,  where  the  damage 
actually  sustained  by  the  pit.  is  the  ineasure  of  the  damages  to  be  given  by 
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the  jury,  if  the  pit.  do  not  prove  the  nature  of  the  injury,  nnd  the  amount  of 
damage  sustained  by  him,  the  jury  are  to  imply  the  amount  of  the  damage 
from  the  nature  of  the  injury,  and  they  may  give  more  than  nominal  dam- 
ages, without  any  evidence  of  the  damages  being  given  (Tripp  v.  Thomas,  3 
B.  &  C.  427 ;  S.  C.  5  D.  &  R.  276). 

In  an  action  for  mesne  profits,  the  jury  are  not  bound  to  take  the  mere 
annual  value  of  the  premium  as  the  measure  of  damages,  but  may  give  even 
four  times  its  amount,  as  well  as  damages  for  pit.'s  trouble,  &c.  (Goodtitle 
V.  Tombs,  3  Wils.  191).  And  in  an  action  of  trover  or  trespass,  de  tonis 
asportatis,  they  may  give  damages  in  the  nature  of  interest,  over  and  above 
the  value  of  the  goods  at  the  time  of  the  conversion  or  seizure  ;  and  over 
and  above  the  money  recoverable  in  an  action  on  a  policy  of  insurance  made 
after  the  14lh  of  August,  1833  (3  &  4  Will.  IV.  c.  42,  s.  29)  ;  and  they 
may  give  interest  in  the  same  cases  in  which  it  may  be  given  by  a  jury  at 
nisi  prius  ( v.  Edmunds,  6  Taunt.  346 ;  3  dt  4  Will.  IV.  c.  42,  s.  38). 

In  an  action  on  a  policy  on  a  foreign  ship  containing  a  stipulation  that 
tlie  policy  should  be  sufficient  proof  of  interest,  it  was  held,  upon  a  judgment 
by  default,  only  necessary  to  show  the  defi.'s  subscription  tp  the  policy, 
without  giving  any  evidence  of  interest  (Thelluson  v.  Fletcher,  1  Doug.  315; 
1  Esp.  73). 

Where  some  of  plt.'s  counts  are  good  and  some  bad,  he  may,  upon  the 
•execution  of  a  writ  of  inquiry,  apply  his  evidence  to  and  take  a  verdict  only 
on  such  as  are  good  (Symons  v.  Parmenter,  1  Wils.  190).  And  if  by  mis- 
take he  take  a  verdict  on  bad  counts,  he  may,  it  seems,  set  aside  the  pro- 
ceedings himself  before  final  judgment  (Mitchell  v.  Milbank,  6  T.  R.  199). 

In  executing  a  writ  of  inquiry  under  8  &  9  Will.  III.  c.  11,  where  the 
bond  is  not  set  forth  in  the  pleadings,  the  pit.  must  prove  that  the  bond 
mentioned  in  the  suggestion  and  that  produced  to  the  jury,  is  that  on  which 
the  action  is  brought  (Hodgkinson  v.  Marsden,  2  Camp.  121). 

Tl)e  courts  will  not  look  at  the  minutes  of  what  passed  before  the  under 

sheriff,  unless  they  are  verified  by  affidavit,  and  the  mere  affidavit  of  the 

def\.  is  insufficient,  unless    corroborated  by  others   (Lath bury  v.  Brown, 

10  Moo.  106).     Such  persons  only  should  be  admitted  as  witnesses  as  arc 

.  competent  in  a  trial  at  nisi  prius,  and  they  should  be  regularly  sworn. 


INQUISITION. 

J^ect  qf,^  An  inquisition,  when  properly  made,  is  conclusive  evidence 
Dgainst  all  parties  and  privies  to  it,  but  not  as  against  ^tnmgors.  A  sheriff's 
inquisition,  to  ascertain  the  value  of  properly,  for  He  'Yiibrmation  of  the 
sheriff,  is  not  conclusive,  or,  as  it  seems,  admissiLlu  cMJoncc  against  the 
sheriff  (Luckow  v.  Eamer,  *2  H.  Bl.  437).  Nor  is  it  evidence  in 
[  *220  ]  his  favour  (Glossop  v.  Role  3  M.  &  S.  175).  An  iiiqut?»ition  of 
felodese^  taken  before  a  coroner  super  visum  corporis^  was  foraicr- 
ly  considered  conclusive  evidence  of  the  fact  against  the  executors  or  adminis- 
trators of  the  deceased,  (3  Inst.  55) ;  it  is,  however,  now  held,  lliut  such 
inquisition  may  be  removed  into  the  Queen's  Bench,  and  traversed  (per  cur. 
in  Garnett  v.  Ferrand,  6  B.  &  C.  611 ;  1  Saund.  362,  n.)  ;  and  so  on  an 
extent  (1  Y.  &  J.  249;  4  Bing.  96;  6  D.  &  R.  188).  The  inquisition  of 
JvgamfecU  is,  however,  ^till  held  (though  not,  as  it  seems,  upon  principle) 
to  be  conclusive  (lb  )  Inquisitions  post  mortem  are  evidence  of  the  facts 
^contained  in  them,  and  if  the  originals  are  lost,  the  recitals  of  them  in  a 
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proceeding  on  a  petition  of  right  in  the  coram  rege  roll  will  be  admitted 
.(Rowe  V.  Brenton,  infra;  see  Burridge  v.  Surrey  (Earl  of)  2  Ld.  Roym. 
1292).  Inquisitions  of  lunancy  are  evidence,  even  against  third  persons  who 
are  strangers  to  the  proceeding.  Thus,  where  an  inquisition  of  lunacy  was 
offered  ns  evidence  to  aflect  the  rights  of  third  persons,  and  objected  against 
as  res  inter  alios  acta,  the  objection  was  overruled  by  Lord  Hardwicke,  say- 
ing that  iuquisition  of  lunacy,  and  likewise  other  mquWiixonSj  as  post  mortem^ 
die-,  are  always  admitted  to  be  read,  but  not  conclusive  (Sergeson  v.  Sealey, 
2  Atk.  412 ;  1  Ph.  Ev.  356  ;  and  see  Faulder  v.  Silk,  3  Camp.  126 ;  Frank 
v.  Frank,  2  M.  &  Rob.  215).  And  an  inquisition  under  a  commission  from 
the  Court  of  Exchequer,  to  inquire  whether  a  prior,  or  the  crown,  after  the 
dissolution  of  the  priory,  was  seised  of  certain  lands,  was  held  to  be  admis- 
sible, but  not  conclusive  evidence,  as  to  the  facts  stated  in  the  return  (Tooker 
V.  Beaufort  (Duke  of),  1  Burr.  146  ;  Say,  297).  And  the  surveys  of  the 
commissioners  appointed  by  act  of  parliament,  during  the  time  of  the 
commonwealth,  are  admissible  in  evidence  (Underbill  v.  Durham,  2  Gwill. 
542 ;  Bullen  v.  Michel,  4  Dow.  325;  Rowe  v.  Brenton,  3  Man.  &  Ry.  319). 
An  extent  of  crown  lands  in  the  exchequer,  taken  in  pursuance  of  4  Edw.  I. 
Stat.  1,  is  evidence  (Rowe  v.  Brenton,  supra);  or  an  extent  of  lands 
purchased  of  a  subject  by  the  crown,  purporting  to  be  made  by  a  steward  of 
the  crown,  and  found  in  the  land  revenue  office  (Doe  v.  Roberts,  13  M,  & 
W.  520).  And,  in  an  action  on  a  bond  against  the  executors  of  the  obligor, 
an  inquisition  of  lunacy  has  been  admitted  under  non  est  factum,  for  the 
purpose  of  showing  that  the  obligor  had  been  a  lunatic  from  a  certain  time, 
as  found  by  the  inquisition  (Faulder  v.  Silk,  3  Camp.  126). 

The  return  of  an  inquisition  taken  in  the  time  of  Edw.  I.,  called  the  Hun- 
dred Roll,  is  admissible  (Doe  v.  Roberts,  supra).  So,  old  returns  by  a 
bishop  to  a  writ  out  of  the  excheqner,  inquiring  of  presentations  and  vacan- 
cies of  livings  in  his  diocese,  are  evidence  for  his  successors  (Irish  Society 
v.  Derry  (Bishop  of)<  12^  CI.  &  Fin,  641).  Ministers,  bailiffs,  and  receivers 
of  accounts  of  crown  lands  deposited  in  the  public  record  offices,  arc  evidence 
ibr  the  crown,  and  proveable  by  examined  copies  (Doe  v.  Roberts,  13  M.  & 
W.  520).     Domesday  book  is  admissible  in  evidence  (Gilb.  Ev.  76). 

Pope  Nicholas's  taxation  is  receivable  to  prove  the  rate  and  value  at  that 
time  of  ecclesiastical  benefices  (Bullen  v.  Mitchell,  2  Pri.  477) ;  but  not  to 
show  whether  tithes  were  then  taken  in  kind,  or  by  a  modus  (Short  v.  Lee, 
2  J.  &  W.  486).  Surveys  under  the  commissions  to  inquire  into  the  value 
of  benefices  in  26  Hen.  VIII.  are  admissible  to  prove  the  value  of  first  fruits 
and  tenths  of  ecclesiastical  promotions  at  that  time,  though  not  conclusive 
(Drake  v.  Smyth,  5  Pri.  377 ;  Bullen  v.  Mitchell,  4  Dowl.  P.  C.  324). 

A   survey  of  the  manor  of  the  Duchy  of  Lancaster,  professing  to  be 
made  in  the  time  of  Elizabeth,  by  direction  of  the  surveyor  general 
*by  the  oaths  and  presentments  of  tenents  of  the  manor,  is  not 
evidence  of  the  boundary  of  the  manor  in  behalf  of  the  owner  of  it,    [  *221  ] 
it  not  appearing  to  be  taken  under  any  sufficient  authority  (Evans 
V.  Taylor,  7  Ad.  &  E.  617). 

Proof  of]  In  cases  of  general  concern,  and  where  the  inquisition  is  of 
great  notoriety,  it  seems,  it  requires  no  proof,  such  as  the  return  to  the  inqui- 
sition in  Henry  the  Villi h's  imie  (B.  N.  B.  228).  So,  an  ancient  extent  of 
crown  lands  found  in  the  proper  office,  purporting  to  have  been  taken  by  a 
steward  of  the  King^s  ianiis,  and  following  in  its  form  the  direction  of  the 
statute  4  Edward  I.,  will  be  presumed  to  have  been  taken  under  compe- 
tent authority  though  the  commission  cannot  be  found  (Rowe  v.  Brenton,  8  B. 
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&  C.  747).  Bat,  in  other  cases,  it  must  be  shown,  the  inquiry  was  made  under 
proper  aiilhority,  as  in  the  case  of  an  inquisition  post  mortem^  and  such  pri- 
vate  offices.  The  return  cannot  be  read  without  also  reading  the  commis* 
sion,  unless,  as  it  seems,  the  inquisition  be  old  (Vin.  Abr.  £v.  A,  6,  42). 
The  inquisition,  if  filed  of  record,  should  be  proved,  as  other  records  (see 
»*  Judgment,"  "  Record").  The  inquisition  is  admissible,  though  it  has  be- 
come illegible  in  material  parts  (Anderton  v.  Magawley,  3  Bro.  P.  C.  208). 


INSOLVENCY. 

Effect  of^"]  With  respect  to  claims  against  an  insolvent  debtor,  it  is  by  the 
1  dz  2  Vict.  c.  110,  s.  75,  enacted,  that  an  insolvent  complying  with  the  re- 
quisitions of  that  act,  is  to  be  discharged  by  the  court.  **  As  to  the  several 
debts  and  sums  of  money  due,  or  claimed  to  be  due  at  the  time  of  making 
the  vesting  order  from  such  prisoner  to  the  several  persons  named  in  the 
schedule  as  creditors  or  claiming  to  be  creditors  for  the  same  respectively, 
or  for  which  such  persons  shall  have  given  credit  to  such  prisoner  before 
the  time  of  making  such  vesting  order  as  aforesaid,  and  which  were  not 
then  payable  ;  and  as  to  the  claims  of  all  other  persons  not  known  to  such 
prisoner  at  the  time  of  such  adjudication,  who  may  be  indorsers  or  holders 
of  any  negotiable  security  set  forth  in  such  schedule." 

The  effect  of  the  discharge  under  a  former  insolvent  act  (the  1  Geo.  IV.  c. 
119),  was  to  relieve  the  insolvent  only  to  the  extentof  the  specific  debts  described 
in  his  schedule  (Taylor  v.  Buchanan,  4  B.  &  C.  410;  6  D.  &  R.  491).  And,  if 
the  insolvent  omit  to  notice  a  debt  in  his  schedule,  he  was  not  discharged  from 
it,  even,  it  seems,  where  he  did  so  at  the  request  of  the  creditor  (Baker  v. 
Sydee,  7  Taunt.  179 ;  Pugh  v.  Hookham,  3  Moo.  231 ;  see  Tabram  v.  Free- 
man,  2  C.  &  M.  451  ;  Ch.  Contr.  188).  But  by  the  1  &  2  Vict.  c.  110,  s. 
93,  it  is  provided,  that  the  discharge  shall  protect  the  insolvent,  although 
there  has  been  an  error  in  the  amount  of  the  debt  specified  in  the  schedule, 
where  there  has  been  no  culpable  negligence,  fraud,'  or  evil  intention  on  the 
part  of  such  prisoner  (Hoyles  v.  Blore,  14  M.  &  W.  387  ;  Wood  v.  Jewett, 
4  B.  &  C.  20).  As  to  what  is  a  sufficient  description  of  the  debt,  dec,  in  the 
schedule,  in  the  case  of  the  holders  .of  negotiable  securities,  see  Forman  v. 
Drew,  4  B.  &.  C.  15  ;  6  D.  &  R.  75 ;  Reeves  v.  Lambert,  4  B.  &  C.  214 ; 
Nias  v.  Nicholson,  Ry.  &  M.  322 ;  2  C.  &  P.  122 ;  Levy  v.  Dolbell,  1  Moo. 
&  M.  202 ;  Pascall  v.  Brown,  3  Stark.  54 ;  Carpenter  v.  White,  3  Moo.  231  5 
see  also  1  Ch.  PI.  64 ;  see  Abbott  v.  Bruere,  7  Sco.  753,  and  cases  cited  Ch. 
Contr.  189,  as  to  the  remedy  *of  a  surety  in  such  cases.  Thead- 
[*  222  ]  judication  under  the  insolvent  act  only  discharges  as  to  the  par- 
ticular debts  mentioned  in  the  schedule  (Leonard  v.  Baker,  15 
M.  &  W.  202 ;  Bishop  v.  Polhill,  1  Man.  &  Ry.  363 ;  Tyers  v.  Stunt,  7 
Sco.  349). 

Formerly  an  insolvent  was  only  considered  to  be  discharged  as  to  his 
person,  and  he  remained  liable  to  be  sued  as  to  his  subsequently  acquired 
effects  by  the  creditors  named  in  the  schedule ;  but  it  is  now  provided,  that 
no  future  execution  shall  issue  against  the  goods  of  a  prisoner  discharged 
upon  any  judgment  for  any  debt,  in  respect  of  which  such  prisoner  shall 
have  become  entitled  to  the  benefit  of  the  act ;  nor  in  any  action  upon  any 
new  contract  or  security  for  payment  thereof,  except  upon  the  judgment 
entered  up  against  such  prisoner,  in  the  name  of  the  assignee,  or  provisional 
assignee,  according  to  the  provisions  of  the  Insolvent  Act  (1  &  2  Vict.  c. 
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i  10, 8. 91 ;  see  Wilmer  v.  White,  6  Bing.  293).  And  the  5  &  6  Vict.  c.  116, 
9.  10,  also  provides  that,  to  any  suit  or  action  brought  against  any  peti- 
tioner under  that  act  for  or  in  respect  of  any  debt  contracted  before  the  date 
of  fiUno;  his  petition,  the  final  order  of  the  court  shall  be  a  sufficient  plea  in 
bar.  The  discharge,  it  seems,  extends  to  sums  payable  by  way  of  annuity 
(see  as  to  the  construction  of  the  former  Insolvent  Acts,  Collins  v.  Lightfbot, 

5  B.  &  C.  581 ;  Freeman  v.  Burgess,  1  Moo.  &  P.  91).  An  insolvent  who 
inserts  in  his  schedule  the  name  of  the  holder  of  a  bill  of  exchange,  on  which  he 
is  liable,  or  gives  such  other  description  of  it  as  satisfies  the  act,  is  discharged 
as  to  all  the  parties  to  the  bill,  as  well  as  the  original  debt  for  which  it  was 
security  (Boydell  v.  Champneys,  2  M.  &  W.  433 ;  see  Beck  v.  Beverly,  1 1 
M.  &  W.  846 ;  1  &  2  Vict.  c.  110,  s.  75).  As  to  the  discharge  of  a  bus- 
band  in  respect  of  a  debt  of  the  wife  dum  sola,  Ch.  Contr.  189,  the  discharge 
of  the  wife  before  marriage,  Storr  v.  Lee,  9  Ad.  &  £.  868. 

The  Insolvent  Act  does  not  discharge  him  from  liability  to  actions  for 
torts,  as  for  assault,  slander,  &c. ;  and  he  is  not  discharged  from  liability  to 
an  action  for  mesne  profits,  even  though  accruing  before  the  discharge,  the 
(kunages  being  then  unliquidated  (Lloyd  v.  Neele,  3  B.  &  A.  407 ;  2  Cb. 
Rep.  222;  2  B.  &  C.  762;  4  D.  &  R.  430;  Wilmer  v.  White,  6  Bing. 
291).  The  obligor  of.  a  bastardy  bond  is  not  discharged  from  liability 
sub^quent  to  his  discharge  (Davies  v.  Arnott,  3  Bing.  157 ;  and  see  1  Ch. 
PL  79,  80).  His  discharge  is  no  bar  to  a  distress  for  rent  due  before  (Phillips 
V.  Shervill,  6  Q.  B.  944). 

With  respect  to  claims  bt  an  insolvent,  as  already  seen,  all  the  legal 
interest  of  his  contract  vests  in  the  assignee,  or  provisional  assignee,  if  no 
other  be  appointed,  infrUj  and  he  should  be  pit.  The  provisional  assignee 
may  bring  an  ejectment,  without  any  application  to  the  court  (Carne  v. 
Spence,  3  Bing.  303 ;  2  C.  &  P.  79).  The  insolvent,  therefore,  cannot  sue 
for  a  debt  due  to  him  at  the  time  of  filing  his  petition,  and  which  is  assigned 
to  the  assignee,  even  though  the  assignees  do  not  interfere,  nor  upon  any 
contract  made  with  him  prior  to  the  making  of  the  vesting  order  (Lee  v. 
Telfer,  1  C.  &  P.  146;  Yorston  v.  Fether,  14  M.  &  W.  851 ;  see  Ch. 
Contr.  190;  Williams  v.  Chambers,  10  Q.  B.  337 ;  Ford  v.  Dabbs,  5  Man. 

6  Gr.  309;  1  C.  &  P.  146;  7  Moo.  374);  nor  can  he  sue  in  trover  for 
plate  acquired  before  his  insolvency  (lb.).  But,  if  the  debt  was  not  included 
in  the  schedule,  and  was  not  due  till  afler  discharge,  he  may  sue  for  it  (2 
Doug.  472).  And  an  insolvent  may,  in  general,  sue  for  a  debt  subsequent 
to  hearing  the  petition,  and  while  in  custody  (Taylor  v.  Buchannen,  4  B.  & 
C.  419 ;  6  D.dc  R.  491 ;  sed  qitcerCy  see  Ch.  Contr.  190).  And  an  insolvent 
may  sue  for  after-acquired  property,  even  against  assignees,  unless  they 
have  ^acquired  a  property  in  it  under  the  warrant  of  attorney  and 
judgment,  on  which  the  court  is  authorized  to  issue  execution  [*223] 
Pepper  v.  Marshall,  2  Bing.  372;   see  Williams  v.  Chambers, 

sttpra ;  Ford  v.  Dabbs,  swpra ;  and  see  further,  as  to  suits  by  and  against 
bankrupts,  an^,  "Bankrupt."  As  to  a  new  contract  to  pay  old  debts,  see 
Ashley  v.  Killick,  5  M.  &  W.  509;  Evans  v.  Williams,  1  C.  dc  M.  30; 
Sheerman  v.  Thompson,  11  Ad.  &  £.  1027;  see  also  the  statutes  5^6 
Vict.  c.  116,7  &  8  Vict.  96). 

An  annuity  granted  to  a  commissioner  of  bankruptcy  under  1  &  2  Will. 
IV.  c.  56,  and  5  &  6  Vict.  c.  122,  passes  to  his  assignee  under  the  Insolvent 
Act  (Spooner  v.  Payne,  18  Law  J.  401,  Exch.). 

Pleadings  rekUive  to.]  In  actions  against  an  insolvent  debtor,  upon  any 
cause  of  action  arising  before  bis  actually  being  in  custody,  he  may  plead. 
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generally,  '*  that  he  was  duly  discharged  according  to  the  act,  by  the  order 
of  adjudication  made  in  that  behalf,  and  that  the  order  remains  in  force/* 
without  pleading  any  other  matter  specially  (1  &  2  Vici.  c  110).  The  dis- 
charge cannot  be  given  in  Qvidence  under  the  general  issue  (Com.  Dig. 
Pleader,  2  G.  16;  1  Saund.  33;  Bircham  v.  Creighton,  10  Ding.  11 ;  see 
Carpenter  v.  White,  3  Moo.  231 ;  Howard  v.  Bartnlozzi,  4  B.  &  Ad.  555). 
The  pit.  may  reply  generally  and  deny  the  matter  pleaded,  or  show  that  defl. 
was  not  entitled  to  the  benefit  of  the  act,  or  was  not  duly  discharged  (see  1 
&  2  Vict.  c.  110,  s.  91).  When  a  discharge  under  the  Insolvent  Debtors', 
or  Lords^  Act,  is  pleaded,  the  replication  may  either  deny  the  fact  (3  Went. 
200),  or  reply  that  the  discharge  was  obtained  by  fraud ;  or,  in  the  former 
case,  the  pit.  may  admit  the  plea,  and  take  judgment  for  his  demand,  to  be 
levied  of  the  future  effects  (Buxton  v.  Mardin,  1  T.  R.  80 ;  Com.  Dig. 
Pleader,  G,  16).  A  replication  that  the  pit.  was  not  duly  discharged  only 
puts  in  issue  the  discharge,  and  not  any  irregularity  in  the  proceedings,  nor 
does  it  compel  the  pit.  to  prove  the  petition  (Andrew  v.  Pleager,  4  C.  &  P. 
274).  If  one  of  several  joint  contractors  have  been  discharged,  he  need 
not  be  joined  as  a  defl.  in  an  action  against  the  others,  and  his  discharge  will 
be  an  answer  to  a  plea  in  abatement  for  such  nonjoinder  (Pascal  v.  Brown, 
3  Stark.  54).  And  there  are  cases  where  a  def\.  may  plead  the  making  of 
a  final  order  for  protection  under  5  d&  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96, 
in  bar  of  any  action  brought  for  a  debt  contracted  before  the  filing  of  a  peti- 
tion for  such  protection  (see  Wright  v.  Hutchinson,  4  Q.  B.  569 ;  Tyler  v. 
Shenton,  8  Q.  B.  610 ;  Cook  v.  Henson,  1  C.  B.  908).  The  deft,  may  plead 
the  making  of  an  ordcfr  vesting  all  the  estate  and  effects  of  the  pit.  in  provi- 
sional assignees  of  insolvent  debtor,  and  the  effect  of  such  plea  will  not  be 
defeated  by  proof  that  pit.'s  petition  was  afterwards  dismissed,  and  that  he 
was  discharged  from  custody  without  taking  the  benefit  of  the  act  (Yorston 
V.  Fether,  14  M.  &  W.  851). 

• 

Evidence.]  An  order  of  the  Insolvent  Debtors'  Court,  under  the  1  &  2 
Vict.  c.  110,  ss.  36  and  37,^105,  vesting  the  estate  of  the  insolvent  in  the 
provisional  assignee,  is  sufficiently  proved  by  a  copy  on  paper  sealed  with 
the  seal  of  the  court,  and  certified  by  the  provisional  assignee ;  and  it  is  not 
necessary  to  show  more  particularly  that  such  assignee  is  the  officer  in 
whose  custody  the  order  is  on  the  petition  on  which  it  was  granted  (see 
Hornfield  v.  Drury,  11  Ad.  6c  £.  98;  Jackson  v.  Thompson,  supra).  The 
seal  of  the  Insolvent  Debtors'  Court  proves  itself  (see  7  Geo.  IV.  c.  57,  c. 
76;  1  &  2  Vict.  c.  110,  s.  105;  Doe  d.  Duncan  v.  Edwards,  1  P.  &  D. 
400;  9  Ad.  &  E.  554;  3  Jur.  1).  And  by  the  Insolvent  Act,  7  &  8  Vict.- 
c.  96,  s.  37,  any  petition  or  proceedings  under  the  said  act,  purporting  to 
be  signed  by  a  commissioner  of  the  Court  of  Bankruptcy,  or  a  copy  of  such 
petition  or  proceedings,  purporting  to  be  so  signed,  shall  in  all  cases  be  re- 
ceivable in  evidence  of  such  proceedings  ^having  respectively 
[  *224  ]  taken  place.  Quare,  whether  it  would  be  necessary  that  the 
signature  of  the  commissioner  should  be  verified  before  the  evi- 
dence could  be  received. 

An  insolvent's  schedule  which  was  offered  in  evidence  as  containing  an 
admission  by  the  insolvent  of  a  debt,  consisted  of  several  sheets,  each  of 
which  was  signed  by  the  insolvent,  and  the  first  sheet  only  (which  was  not 
the  sheet  containing  the  admission)  was  also  signed  by  an  attesting  witness: 
held  that  the  attestation  applied  to  the  signature  of  all  the  sheets,  and  that 
the  schedule  was  not  admissible  without  the  evidence  of  the  attesting  witness 
(Streeter  v.  Bartlett,  17  Law  J.  140,  C.  P.). 
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A  plea  alleging  that  the  de(l«  obtained  a  final  order  for  protection  and  distri- 
button  under  the  7  ^  8  Vict.  c.  96,  is  not  proved  by  the  production  of  a 
mere  order  for  personal  protection  under  the  28th  section  of  that  statute 
(MUes  V.  Pope,  5  C.  B.  294). 

Under  7  Geo.  IV,  c.  57,  s.  19,  the  production  of  a  certified  copy  of  the 
assignment  is  sufficient  evidence  of  the  title  of  the  assignee  (Doe  d.  Heming 
V.  Willelts,  18  Law  J.  240,  C.  P.). 

It  has  been  held,  that  certified  copies  of  the  vesting  order,  and  of  the  ap- 
pointment of  the  assignees  bearing  the  seal  of  the  court,  and  purporting  to 
be  signed  by  "  G.  G.  deputy  for  the  provisional  assignee,"  are  sufficient,  in 
pursuance  of  the  46th  and  105th  sections  of  stat.  1  &  2  Vict.  c.  110,  and 
proving  the  appointment  of  the  deputy,  is  not  necessary  (Jackson  v.  Thomp- 
son, 6  Jur.  848).  The  recital  in  an  order  of  adjudication,  under  the  last- 
named  statute,  is  evidence  of  its  date,  and  that  the  title  of  the  assignee 
accrued  from  that  period  (York  v.  Brown,  2  Dowl.  N.  S.  283;  10  M.  & 
W.  78) ;  but  it  seems  that  the  recital  of  the  vesting  order  in  the  appoint- 
ment of  the  creditor's  assignee,  is  not  evidence  of  the  date  of  such  order 

(lb.). 

On  an  issue  of  insolvency  in  the  usual  form  the  ded,  need  not  prove  the 
filing  of  the  petition,  nor  the  affidavit  of  notice  (Andrew  v.  Pledger,  Moo. 
&  M.  508 ;  Pascall  v.  Brown,  3  Stark.  54).  The  power  given  by  the  insol- 
vent acts  of  offering  a  certified  copy  in  evidence  does  not  take  away  the 
right  to  give  the  original  order  of  adjudication  in  evidence  (Northeim  v.  La- 
touch,  4  C.  &  P.  143). 

Protection  from  Process.']  A  final  order  for  protection  under  the  stats.  5 
&  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  not  only  protects  the  person  of  the 
insolvent,  but  constitutes  an  absolute  bar  to  an  action  for  the  debt  as  to  which 
it  is  a  protection,  and  may  be  so  pleaded  (Jacobs  v.  Hyde,  2  Exch.  508 ;  6 
D.  &  L.  2 ;  S.  P.  Platel  v.  Bevill,  ib.). 

To  an  action  of  debt,  the  defl.  pleaded  that,  afler  the  passing  of  the  5  ^ 
6  Vict.  c.  116,  and  before  the  7  &  8  Vict.  c.  96,  and  before  the  commence- 
ment of  the  suit,  a  petition  for  protection  from  process  was  duly,  according 
to  the  form  of  the  statute,  presented  by  the  de(^.  to  the  Court  of  Bankruptcy, 
and  aAerwards  filed  in  that  court,  and  that  thereupon,  and  afier  the  passing 
of  the  said  secondly-mentioned  act,  to  wit,  on,  d&c,  a  final  order  for  protec- 
tion and  distribution  was  made  in  the  matter  of  the  said  petition  by  J.  E., 
Esq.,  a  commissioner  of  the  said  court,  duly  authorized,  and  that  the  said 
debts,  &c.,  accrued  before  the  issuing  of  the  said  petition.  Verification : 
held  good,  on  special  demurrer  (lb.). 

The  defl.  pleaded,  that,  after  cause  of  action,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  2'2nd  Novcrhber,  1843,  a  petition  for  the 
protection  of  the  defl.  from  prpcess  was  duly,  and  according  to  the  statute 
in  such  case  made,  presented  by  the  def\.  to  the  Court  of  Bankruptcy,  and 
thereupon,  afterwards,  and  before  the  commencement  of  the  suit,  to  wit,  on 
the  29th  January,  1844,  a  final  order  for  protection  and  distribution  was 
made,  &c. :  held,  on  special  demurrer,  that  the  plea  was  good,  and  that  the 
date  of  the  making  of  the  final  order  was  material,  and  traversable,  though 
laid  under  a  videlicet  (13  Jur.  126;  18  Law  J.  62,  C.  P.). 

By  sect.  4  of  stat.  5  &  6  Vict.  c.  116,  if  it  shall  appear  to  the  commis- 
sioner, among  other  things,  that  the  petitioner  has  made  a  full  discovery  of 
his  estate,  efR^cts,  debts,  and  credits,  and  has  not  parted  with  any  of  his  pro- 
perty since  the  presenting  of  his  petition,  it  shall  be  lawful  for  the  commis- 
sioner to  make  a  final  order:  held,  that  an  insolvent  is  entitled  to  the  benefit 
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of  this  enactment,  though  he  had  no  estates,  effects,  or  dehts,  owing- to  him 
at  the  time  of  his  presenting  his  petition  (Lawrie  v.  Bendal],  12  Jur.  959; 
17  Law  J.  348,  Q.  H,). 

The  general  plea  showing  that  such  a  final  order  was  granted  to  the  deft, 
is  good  without  setting  out  any  preliminary  averments  for  the  purpose  of 
showing  that  the  deft,  was  entitled  to  take  the  benefit  of  the  act  (lb.). 

Assumpsit  by  the  drawer  against  the  acceptor:  plea,  that  before  the  com- 
mencement of  the  suit  deft.,  not  being  a  trader  within  the  meaning  of  the 
statutes  in  force  relating  to  bankrupts  at  the  time  of  the  passing  of  sta;.  5  & 
6  Vict.  c.  116,  duly  presented  his  petition  for  protection,  &c.  That  after- 
wards and  before  the  commencement  of  the  suit,  according  to  the  form  of 
the  said  statute,  and  pursuant  thereto,  a  final  order  for  protection  and  distri- 
bution was  made  by  a  commissioner  duly  authorized  in  that  behalf,  that  is 
to  say,  &c.,  for  tlie  protection  of  the  person  of  deft.,  and  for  the  vesting  of 
the  estate  and  effects  of  deft.  \t^  T.  M.  A.,  one  of  the  ofHciai  assignees  of  the 
said  court,  and  that  the  cause  of  action  in  the  declaration  arose  before  the 
filing  of  the  petition :  held,  on  special  demurrer,  that  the  plea  was  valid 
within  sect.  10  of  stat.  5  &  6  Vict.  c.  116;  that  the  allegation  describing 
the  final  order  might  only  describe  its  effect ;  and  that  a  final  order  might 
have  the  efiect  stated  in  the  plea  (Lewis  v.  Harris,  12  Jur.  622 ;  17  Law  J. 
129,  Q.  B.). 

In  pleading  a  discharge  under  the  5  &  6  Vict,  c  116,  the  proceedings 
in  conformity  with  sect.  4,  or  the  order  for  protection  and  distribution  under 
sect.  10,  should  be  set  out  (Wright  v.  Hutcheson,  4  C.  B.  569 ;  5  D.  &  L. 
149). 

The  plea  stated  only,  that  the  action  was  (bi  a  debt,  contracted  before  the 
date  of  filing  deft.'s  petition  for  protection  from  process,  as  after  mentioned; 
that  before  the  commencement  of  the  suit  he,  under  and  by  virtue  of  and 
according  to  the  directions  of  the  statute,  presented  his  petition  for  protec- 
tion from  process  to  the  Birmingham  District  Court  of  Bankruptcy ;  that 
such  petition  was  duly  presented,  and  that  afterwards,  and  before  the  com- 
mencement, &c.,  a  final  order  for  protection  and  distribution  was  made  by 
a  commissioner  duly  authorized:  held,  on  special  demurrer,  that  the  plea  did 
not  show  enough  to  bring  it  within,  the  requisites  of  the  statute  (Tyley  v. 
Shinton,  2  Q.  B.  610). 

The  pit.  having  obtained  judgment  against  F.  in  an  action  of  assault  and 
false  imprisonment  sued  out  thereon  a  ca,  «a.,  on  which  F.  was  taken  and 
committed  to  the  Quecn*s  Prison.  F.  afterwards  petitioned  the  Court  of 
Bankruptcy  for  his  discharge  under  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c. 
96,  and  having  obtained  from  the  commissioner  an  order  for  his  discharge, 
was  in  obedience  thereto  discharged  by  the  keeper  of  the  Queen's  Prison. 
The  pit.  having  brought  an  action  against  the  keeper  for  an  escape :  held, 
in  the  Exchequer  Chamber  in  affirmance  of  the  judgment  of  the  Court  of 
Exchequer,  that,  whether  this  was  or  was  not  a  debt  from  which  the  com- 
missioner had  power  to  discharge  the  prisoner,  the  deft,  was  protected,  being 
bound  to  obey  the  order  of  the  commissioner,  who  was  acting  judicially  in 
a  matter  over  which  he  had  no  jurisdiction  (Thomas  v.  Hudson,  in  error, 
16  M.  &  W.  885). 

Plea,  under  sect.  37  of  stat.  1  6c  2  Vict.  c.  110,  stated,  that,  after  the 
accruing  of  the  debts  in  the  declaration  mentioned,  pit.,  being  a  prisoner 
upon  process  for  debt,  "  did  duly  and  according  to  the  directions  and  provi- 
sions of  the  statute,"  apply  by  petition  to  the  Insolvent  Debtors*  Court  for 
his  discharge,  whi  ih  petition  contained  all  such  matters  and  things  as  are 
required  by  the  act,  and  was  filed  in  the  court  "  pursuant  to  the  directions 
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in  the  said  act.'^  That,  afler  the  filing  of  the  petition,  the  Court  did  order 
that  all  the  real  or  personal  estate  and  effects  of  pit.  and  all  the  future  estate, 
&c.,  of  ph.  in  or  to  any  real  or  personal  estate  and  efiects,  and  all  debts  due 
or  growing  due  to  pit.,  or  to  be  due  to  him  before  such  discharge,  should  be 
vested  in  the  provisional  assignee:  held,  on  special  demurrer,  first,  that  it 
was  sufficiently  averred  that  pit.  applied  by  petition  within  the  time  required 
by  sect.  35  (Nicol  v.  Orgill,  12  Jur.  34,  Q.  B.).  Held,  secondly,  that  it 
was  not  necessary  to  state  the  contents  of  the  petition  (lb.).  Held,  thirdly, 
that  it  was  sufficiently  averred  that  the  petition  was  filed  within  the  time  re* 
quired  by  sect.  35  (IK).  Held,  fourthly,  that  it  was  sufficient  that  the  order 
showed  that  the  debt  for  which  the  action  was  brought  vested  in  the  provi- 
sional assignee  (lb.). 

Where  to  an  action  of  assumpsit  by  the  assignees  of  the  insolvent  to  reco- 
ver  a  debt  due  to  the  estate,  the  deft,  pleaded  a  traverse,  that  the  pit.  was 
assignee,  &c.,  modo  etforrndt^  and  it  appeared  on  the  trial  that  two  assignees 
were  appointed,  but  that  the  other  had  refused  to  act :  held,  that  the  action 
could  not  be  maintained ;  that  the  defence  was  properly  raised  on  the  issue, 
and  that  tlie  deft,  was  not  bound  to  plead  the  non-joinder  in  the  abatement 
(Jones  V.  Smith,  5  D.  &  L.  728 ;  1  Exch.  831 ;  18  Law  J.  831,  Exch.). 

To  debt,  for  64/.  %s.  Ad,  for  work,  &c.,  interest,  and  on  an  account  stated, 
the  deft,  pleaded,  first,  except  as  to  10/.  never  indebted;  secondly,  a  set-off 
of  a  sum  equal  to  the  amount  of  all  the  debts  in  the  declaration  mentioned, 
d&c,  except  as  aforesaid,  for  work  and  labour,  as  a  surgeon  and  apothecary, 
&c.:  thirdly,  as  to  lOZ.,  payment  into  court.  The  ph.  joined  issue  on  the 
first  plea,  took  the  10/.  out  of  court,  and  replied  to  the  second,  as  to  30/« 
12«.  (^d,y  parcel,  &c.,  that  on,  dzc,  he,  the  pit.,  being  then  an  insolvent 
debtor  in  actual  custody,  &c.,  was  duly  discharged  according  to  the  1  &  2 
Vict.  c.  110,  of  and  from  the  said  sum  of  30/.  12^.  6(2.;  and  that  the  said 
order  and  discharge  still  remained  in  full  force,  and  that  this  the  pit.  was 
ready  to  verify ;  and  that  Jie,  the  pit.,  never  was  indebted  in  the  residue  of 
the  money  alleged  in  the  second  plea  to  be  due  from  him  to  the  pit.,  con* 
eluding  to  the  country :  held,  that  the  replication  was  bad  on  special  demur- 
rer, for  not  setting  out  the  several  matters  necessary  to  show  that  the  pit. 
was  entitled  to  his  discharge  under  the  statute,  or  that  he  had  complied  with 
its  requisitions  (lb.)  Qucere^  whether  the  double  conclusion  was  good,  or 
whether  the  whole  ought  to  have  concluded  to  the  country  (lb.). 

SeUff  of  Debt  discharged.']  Although  a  discharge  under  1  &  2  Vict  c. 
110,  does  not  operate  as  a  complete  extinguishment  of  a  debt  so  scheduled, 
the  creditor  is  not  entitled  to  plead  such  debt  by  way  of  set-ofT  to  an  action 
brought  against  him  by  the  insolvent  for  a  demand  accruing  subsequently  to 
his  discharge. 

Replication,']  A  discharge  under  the  Insolvent  Debtors  Act  cannot  be 
given  in  evidence  under  a  replication  of  nil  debet  to  a  set-ofiT,  but  must  be 
specially  replied  (Ford  v.  Dornford,  8  Q.  B.  683).  Sembley  per  Patteson, 
J.,  the  Stat.  1  &  2  Vict.  c.  110,  s.  91,  which  enabled  persons,  sued  for  any 
debt  with  respect  to  which  they  are  entitled  to  the  benefit  of  the  act,  to 
plead  generally  that  they  were  duly  discharged  according  to  the  act,  by  the 
order  of  adjudication,  and  that  such  order  remains  in  force,  without  pleading 
any  other  matter  specially,  extends  to  the  replication  to  a  plea  setting  off 
any  such  debt  (lb.). 
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INSPECTION  OF  WRITINGS,  &c. 
Private  Documents. 

It  is  a  general  rule  that  a  pit.  shall  not  be  obliged  to  furnish  evidence 
against  himself,  and  the  court  will  not  in  general  oblige  a  pit.  to  discover  the 
evidence  in  support  of  his  action  before  trial  (Cocks  v.  Nash,  1  Chit.  Rep. 
476);  nor  can  a  third  person  be  obliged,  in  general,  to  give  a  copy  of  books, 
&c.,  of  a  private  nature  (1  Ld.  Raym.  705  ;  2  Ld.  Raym.  927 ;  Tidd,  Pr. 
641 ;  Cocks  v.  Nash,  3  Moo.  &  S.  166) ;  and  see  Ratcliffe  v.  Bleasby,  3 
Bing,  148,  where  the  principle  as  to  requiring  a  party  to  produce  a  written 
instrument  in  his  possession  is  fully  considered.  But,  where  the  action  is 
founded*  on  a  written  instrument,  not  under  seal,  as  a  bill  of  exchange  or 
promissory  note  (Thrclfall  v.  Webster,  1  Bing.  161),  special  agreement,  or 
undertaking  in  writing  to  pay  the  debt  of  a  third  person  (Tidd,  Pr.  639),  or 
the  action  is  founded  upon  such  an  inslrument  (Charnock  v.  Lumley,  5  Sco. 
438),  if  a  special  ground  be  laid,  as  that  the  demand  is  of  long  standing, 
and  the  defl.  has  no  copy  of  the  instrument,  or  that  there  is  reason  to  sus-. 
pect  it  has  been  forged  {seel  qucerCj  see  1  Bing.  451),  &c.,  the  court  on  mo- 
tion, or  a  judge  on  summons,  will  make  an  order  for  the  delivery  of  a  copy 
of  it  to  the  defl.,  or  his  attorney,  and  that  all  proceedings  in  the  action  be 
in  the  mean  lime  stayed  (Tidd,  Pr.  58J9,  591 ;  Threlfall  v.  Webster,  7  Moo. 
659 ;  1  Bing.  161 ;  Blogg  v,  Kent,  6  Bing.  604 ;  5  Moo.  &  P.  433).  But 
it  is  not  an  invariable  rule  with  the  courts  to  stay  the  proceedings  (Charnock 
V.  Lumley,  5  Sco,  438).  '  The  Court  of  Common  Pleas  will  not  compel  the 
defl.  to  produce  the  bill  of  exchange  on  which  the  action  is  brought,  and 
permit  pit.  to  take  a  copy  upon  an  affidavit,  contradicted  by  deft.,  that  the 
bill  has  come  into  his  hands  by  fraud,  and  has  not  been  satisfied  (1  Bing. 
161);  and  that  court  refused  to  compel  a  note  to  be  deposited  in  the  hands 
of  prolhonotary  for  del^.  to  take  a  copy,  in  order  to  see  whether  or  not  it 
wa^  a  forgery  (Hildyard  v.  Smith,  1  Bing.  451).  In  a  recent  case,  how- 
ever, the  Court  of  King's  Bench  in  Ireland,  on  a  suggestion  *that 
[  *225  ]  the  de[\.'s  signature  was  forged,  made  a  rule  absolute  to  compel  the 
pit.  to  deposit  the  bill  on  which  ihe  action  was  brought  with  the 
officer  of  the  court  for  deft.'s  inspection  (Rickey  v.  Ellis,  Ale.  &  Nap.  (Ir.) 
Ill);  and  it  would  seem  that  the  modern  prevailing  practice  is  in  con- 
formity with  this  latter  decision  (2  Ph.  Ev.  8lh  ed.  818).  In  the  Exche- 
quer, a  party  interested  in  documents  in  possession  of  his  adversary  is  enti- 
tled to  their  production  (1  Y.  &  J,  28 ;  1  M.  &  S.  75;  7  Pri.  205). 

Where  the  deft,  has  the  custody  of  a  written  instrument,  which  he  holds 
as  a  trustee,  the  courts,  in  most  cases,  will  order  him  to  give  an  inspection 
and  copy  of  it  to  the  pit.  at  his  expense,  and  to  produce  it  for  various  pur- 
poses (see  Tidd,  Pr.  639;  Barnes,  439;  Bunb.  243);  and  Ld.  Mansfield  is 
said  to  have  laid  it  down  as  a  rule,  that  whenever  a  party  was  entitled  to  a 
discovery  as  to  the  instrument,  he  should  have  it  at  law,  without  going  Into 
equity  (Tidd,  Pr,  9th  ed.  591).  Bat  the  court,  or  a  judge,  will  not  inierfere 
Mo  this  extent  at  the  present  day,  and  many  authorities  are  to  be  found  which 
restrict  the  right  of  a  party  to  a  suit  to  an  inspection  of  those  documents 
only  in  which  he  has  a  species  of  property  (per  Tindal,  C.  J.,  Jassell  v. 
Miflingen,  1  Moo.  &  S.  606 ;  Pickering  v.  Noyes,  1  B.  &  C.  262 ;  Rat- 
cliffe V.  Bleasby,  3  Bing,  150;  Lord  Portman  v.  Goring,  4  Bing.  152; 
Rowc  V.  Ilowden,  ib.  539 ;  Rundell  v.  Beaumont,  ib.  537  ;  Cocks  v.  Nash, 
0  Bing.  723).  Thus,  it  would  seem  that  if  the  party  does  not  hold  it  as  a 
trustee,  the  court  will  not  grant  the  application,  and  if  he  disputes  such 
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fact,  the  court  will  not  grant  it;  and  the  court  will  not  compel  the  party  to 
allow  the  inspection  of  his  title-deeds,  and  give  a  copy  thereof  to  a  person 
who  supposes  such  deeds  contain  a  reservation  in  his  favour  of  manorial 
rights,  unless  it  appear  that  the  party  holds  the  deeds  as  trustee  for  appli- 
cant (Pickerincr  v.  Noyes,  1  B.  &  C.  262  ;  2  D.  &  R.  386).  In  an 
action  for  freight  and  demurrage  by  shipowners  against  charterer,  the  court 
will  not  grant  the  latter  an  inspection  of  the  \ocr  book  kept  during  the  voyage 
(R'undle  v.  Beaumont,  1  Moo.  &  P.  396 ;  4  Bing.  537) ;  and,  in  ah  action 
by  the  owners  of  a  ship  against  a  broker  employed  by  them  to  procure 
a  cargo,  the  court  refused  to  order  the  latter  to  allow  the  former  to  inspect 
or  take  a  copy  of  a  letter  received  by  him  from  a  correspondent  abroad, 
although  he  acted  as  such  broker  at  the  time  (Rowe  v.  Howden,  1  Moo.  &  P. 
334 ;  4  Bing.  539).  It  is  a  general  rule,  that,  if  two  parties  execute  one 
deed  or  instrument,  the  one  who  has  it  holds  it  as  a  trustee  for  the  other,  on 
the  ground  that  they  have  both  an  interest  (see  per  Parke,  J.,  1  Moo,  &  P. 
337) ;  and  in  the  Common  Pleas,  if  one  part  only  of  an  indenture  be  exe- 
cuted, the  court  will  compel  the  party  having  the  custody  of  it  to  produce  it 
for  inspection,  upon  an  action  commenced  against  him  by  the  other  party, 
unless  he  can  show  some  sufficient  reason  to  the  contrary  (Blaker  v.  Porter, 
1  Taunt.  386 ;  1  Moo.  465  ;  Cooke  v.Tansweli,  8  Taunt.  131 ;  2  Moo.  513 
a).  But,  where  the  deft.,  after  settling  a  draft  of  articles  of  partnership  with 
the  pit.,  having  engrossed  and  executed  a  deed,  diftering  in  some  respects 
from  the  draft  of  the  articles,  the  pit.  refused  to  execute  the  deed,  but  having 
afterwards  commenced  an  action  for  breach  of  agreement  to  take  him  into 
partnership,  he  moved  to  be  at  liberty  to  inspect  and  copy  the  deed,  the  court 
reftased  an  order  for  inspection  (5  Bing.  148) ;  and  where  to  parts  of  an 
indenture  were  executed  by  both  parties,  each  keeping  one,  and  one  part 
was  lost,  the  Court  of  Common  Pleas  would  not  compel  the  other  party  to 
produce  his  part,  in  order  to  support  an  action  against  him  on  the  instru- 
ment (Brown  v.  Rose,  6  Taunt.  302;  1  Marsh,  610);  for  the  one  party 
executes  a  deed  by  which  he  binds  himself,  and  the  other  executes  a  deed 
by  which  he  *binds  himself,  and  the  one,  having  lost  his  part,  calls 
on  the  other  to  produce  his:  it  is  like  a  case  where  a  man,  having  [  *226  ] 
given  a  bond,  kept  a  copy  of  it,  and  the  other,  losing  the  bond, 
applies  for  a  copy  of  the  copy, — we  should  not  grant  that  (S.  C.  per  Gibbs, 
C.J.) ;  and,  upon  an  affidavit  that  no  copy  or  counterpart  of  a  lease  on  which 
pit.  sued  was  in  possession  or  power  of  pit.,  and  that  the  attorney  who  drew 
the  lease  and  counterpart  had  absconded,  court  refused  to  order  deft.,  who 
was  in  possession  of  lease,  to  permit  a  copy  to  be  taken  (Portman  v.  Goring 
4  Bing.  152),  In  the  Queen's  Bench,  when  the  pit.  is  entitled  to  the  inspec- 
tion of  a  lease,  &c  ,  in  the  possession  of  the  deft.,  the  court  will  grant  a  rule 
for  the  latter  to  produce  it,  and  give  a  copy  thereof  to  the  pit.,  in  order  that 
he  may  declare  thereon, (Tidd,  Pr.  494,  640),  And,  where  the  pit.,  in  an 
action  on  a  deed,  has  had  the  same  taken  from  him,  under  a  warrant  against 
him  for  felony,  the  court,  on  an  affidavit  of  demand  upon,  and  refusal  by, 
the  magistrate  and  constable,  will  direct  them  to  give  the  pit.  a  copy  to 
declare  on,  and  to  produce  the  deed  on  the  trial,  the  pit.  undertaking  to  pay 
the  expenses  (Harris  v.  Adrit,  2  Chit,  Rep.  229).  In  one  case,  in  an  action 
against  the  marshal  for  an  escape,  (he  court  compelled  him,  or  his  officer, 
to  [XTmit  tlie  pit.  to  inspect  the  writ  of  JuHxas  corpus  and  return,  and  the 
committiiur  endorsed  thereon  (Fox  v.  Jones,  7  B.  &  C,  732 ;  Moo.  &  R. 
570;  see  Cooper  v,  Jones,  2  Moo,  &  S.  202).  And  in  a  later  case  the 
assignee  of  a  bankrupt  was  compelled  to  allow  an  inspection  of  the  partner- 
ship books  in  an  action  on  a  contract  entered  into  with  the  bankrupt  (Whit- 
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bourne  v.  Pittifer,  4  Moo.  &  S.  182).  As  to  inspection  of  papers,  <fec.,  in 
actions  on  policies  of  insurance  (posty  p.  248).  By  53  Greo.  III.,  c.  141,  s. 
6,  the  grantor  of  an  annuity  is  entitled  to  a  copy  of  every  deed,  &c.,  whereby 
it  was  granted  ;  and,  if  not  delivered  within  twenty-one  days  after  notice,  a 
summons  may  be  taken  out,  and  order  obtained 'thereon,  for  the  production 
of  such  deed,  &c.,  and  for  suffering  the  complainant  to  take  copies  thereof 
and  examinethe  same. 

In  the  Queen's  Bench,  the  pit.  may  have  a  rule  for  the  defi.  to  produce  a 
deed  before  the  commissioners  of  the  stamp-office  to  be  stamped,  or  to  the  pit.'s 
attorney,  in  order  that  he  may  ascertain  the  names  of  the  witnesses,  so  as  to 
subpcena  them.  And  a  rule  for  the  production  of  a  deed  to  be  stamped  has 
been  granted  by  the  Court  of  Common  Pleas  (Bateman  v.  Phillips,  4  Taunt, 
157  ;  Cooke  v.  Stock,  Tidd,  Pr.  9th  ed,  487) ;  though,  in  a  former  case,  that 
court  refused  to  make  a  rule  on  the  pit.,  in  an  action  on  a  bond  to  allow  an 
officer  of  the  stamp  duties  to  inspect  the  bond,  because  the  dcfl ,  suspected  it 
to  be  forged  (1  B.  &  P.  271).  In  Gyner  v.  Bayley  (5  Moo.  71),  the  pit., 
having  entered  into  a  contract  with  an  auctioneer  for  the  purchase  of  land  by 
auction,  and  made  a  deposit  in  part  of  the  purchase- money,  and  afterwards 
brought  an  action  against  the  defts.  (the  vendors)  for  interest,  for  not  com- 
pleting the  purchase  according  to  the  conditions  of  sale,  the  court  ordered 
the  def\s.  to  produce  the  contract,  for  the  purpose  of  the  plts.'s  getting  it 
stamped.  But  the  court  will  not  compel  the  pit.  to  deliver  to  the  deft,  a  copy 
of  an  agreement,  in  order  to  enable  the  latter  to  plead  in  abatement  that  the 
agreement  was  signed  jointlv  by  himself  and  others  (Beale  v.  Birch,  2  D.  ds 
R.  419). 

Even  in  cases  where  the  instrument  is  not  the  direct  foundation  of  the 
action,  but  is  merely  matter  of  evidence  to  be  used  at  the  trial,  the  rule  as  to 
compelling  inspection  is  the  same,  and  the  court  will,  where  there  is  but  one 
instrument  between  the  parties,  compel  the  party  in  whose  possession  it  is  to 
allow  the  other  to  inspect  it  (Reid  v.  Coleman,  2  Cr.  dc  M.  486 ;  Rex  v. 
Winkles,  M'Cle.  33  ;  *Whitbourne  v.  Pettifer,  4  M.  &  S.  182; 
[  *227  ]  Jones  v.  Palmer,  4  Dowl.  P.  C.  447  ;  Doe  d.  Morris  v.  Roe,  1  M. 
&  W.  207), 

In  a  late  case,  where  the  defl.  had  surreptitiously  obtained  possession  of 
an  unstamped  instrument  executed  by  himself  and  the  pit.  (thereby  prevent- 
ing the  pit.  from  getting  it  stamped,  as  he  intended,  within  the  twenty-one 
days  af\er  execution),  and  then  swore  that  he  had  lost  the  agreement,  the 
Court  of  Common  Pleas  ordered  that  he  should  produce  a  copy  in  his  pos- 
session to  the  pit.  and  that  if  the  pit.  produced  that  copy  at  the  trial,  pro- 
perly stamped,  the  defl.  should  be  precluded  from  producing  the  original 
(Bousefield  v.  Godfrey,  4  Bing.  418 ;  2  Moo.  &  P.  771 ;  but  see  Travers  v. 
Collins,  2  Ch.  jun.  625,  where  the  power  of  the  court,  to  restrict  objections 
to  evidence  at  nisi  prius,  is  questioned). 

Under  the  judge's  order  to  produce  papers,  and  give  copies  of  letters,  &c., 
it  is  sufficient  to  give  extracts  of  those  points  of  them  which  are  relevant  to 
the  subject  (Clifford  v.  Taylor,  1  Taunt.  167);  and  the  court  will  confine 
their  order  for  the  inspection  of  a  deed,  d&c,  to  the  particular  parts  of  it  which 
are  necessary  to  support  the  action  (Kamsbotham  v.  Cooper,  2  Ch.  Rep. 
231).  Inspection  will  not  be  granted  where  the  agreement  is  between  par- 
ties and  persons  not  parties  to  the  action,  and  when  it  might  interfere  with 
their  rights  and  liabilities  (Lawrence  v.  Hooper,  2  Moo.  &  P.  9 ;  Tay- 
lor v.  Osborne,  4  Taunt.  159,  n.). 

Public  Documents.}    It  is  a  general  rule  that  no  order  can  be  obtained 
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for  the  inspection  of  instruments  or  books  of  a  private  nature  in  the  hands 
of  a  third  person  (Cocks  v.  Nash,  3  Moo.  &c  S.  166 ;  1  Ld.  Raym.  705 ;  1 
Ch.  R.  476) ;  but  either  of  the  parties  to  the  suit  has  a  right  to  inspect  and 
take  copies  of  such  books,  6cc.  as  are  o^  a  public  nature,  wherein  he  has  an 
interest,  so  as  they  be  material  to  the  suit,  and  the  party  in  possession  be 
not  obliged  to  furnish  evidence  against  himseif  in  a  criminal  prosecution 
(see  Pea.  Ev.  91;  King  v.  Purnell  (Dr.),  1  Wils.  239;  1  Bla.  R.  37;  R. 
V.  Hayden,  ib.  351 ;  R.  v.  Cadogan  (Earl  of),  6  B.  &  Ad.  90).  Bailey,  J., 
in  giving  judgment  in  R.  v.  Buckingham,  8  B.  &  C.  375,  lays  the  rule  down 
thus: — In  order  to  entitle  a  party  to  inspect  books  they  must  be  either  public 
books,  or  the  party  who  applies  for  such  inspection  must  have  an  interest 
in  them  (and  see  R.  v.  Antrobus,  2  Ad.  &  E.  788 ;  and  R.  v.  Gieat  Wes- 
towe,  1  Nev.  &  P.  226).  As  to  the  inspection  of  public  writings  in  general, 
and  if  they  are  not  evidence  of  themselves,  the  courts  will  order  them  to 
be  produced  at  the  trial  (I  Stra.  126;  12  Yin.  Abr.  104,  pi.  68;  Barnes, 
468 ;  3  T.  R.  234). 

By  the  8  &  9  Vict.  c.  113,  s.  1,  it  is  enacted,  that  whenever,  by  any  act 
now  in  force,  or  hereafter  to  be  in  force,  any  certificate,  official  or  public 
document  or  documents,  or  proceedings  of  any  corporation  or  joint-stock  or 
other  company,  or  any  certified  copy  of  any  document,  by-law,  entry,  or 
register,  or  other  book,  or  of  any  other  proceeding,  shall  be  receivable,  the 
same  shall  be  admitted  in  evidence,  provided  they  purport  to  be  under 
the  proper  seal  or  signature,  without  proof  of  such  seal  or  signature  being 
genuine.  By  sect.  2  of  the  same  act,  it  is  enacted,  that  the  courts,  d^c, 
shall  take  judicial  notice  of  the  signature  of  the  equity  or  common  law 
judges.  And  by  sect.  3,  that  copies  of  private  acts,  printed  by  the  Queen's 
printer,  copies  of  journals  of  parliament,  and  proclamations  purported  to  be 
printed  by  the  printers  to  the  crown,  or  by  the  printers  to  either  house  of 
parliament,  shall  be  admitted  in  evidence,  without  any  proof  being  given 
that  such  copies  were  so  printed. 

♦The  books  of  a  corporation  are  in  nature  of  public  books  (2 
Stra.  954,  955,),  and  every  member  of  the  corporation,  having  an  [  •228  ] 
interest  therein,  has  a  right  to  inspect  and  toke  copies  of  them,  for 
any  matter  that  concerns  himself,  though  it  be  in  a  dispute  with  others  (3 
Bac.  Abr.  Ev.  F. ;  May  v.  Gwynne,  4  B.  d&  A.  301 ;  R.  v.  Fraternity  of 
Hostmen  in  Newcastle,  2  Stra.  1223;  Barnes,  235 ;  Co.  Rep.  655 ;  see  the 
provisions  of  the  Municipal  Corporations  Act,  5  &  6  Will.  IV.  c.  76,  as  to 
the  documents  of  which  officers  of  the  corporation  are  obliged  to  allow  in- 
spection to  the  members,  and  see  Davis  v.  Humphrey,  3  M.  d&  S.  223,  as  to 
what  documents  are  comprehended  in  a  similar  provision  of  the  earlier  act, 
32  Geo.  III.  c.  58,  s.  4.  In  an  action  against  deft,  a  member  of  a  corpora- 
tion for  a  breach  of  a  by-law,  the  court  will  order  an  inspection  (Harrison 
v.  Williams,  3  B.  &  C.  162;  see  "  Cobpokation").  The  books  of  the 
quarter  sessions  are  public  books,  which  every  one  has  a  right  to  inspect  (1 
Wils.  297 ;  1  Bl.  R.  39 ;  1  Ch.  Rep.  477,  a  ;  Tidd,  646 ;  but  see  ib.  479, 
where  the  general  right  of  every  man  to  inspect  the  books  of  the  quarter 
sessions  was  doubted  by  Abbott,  C.  J.).  And  every  man  has  a  right  to  in- 
spect the  proceedings  to  which  he  is  himself  a  party  (see  Tidd,  647  ;  I  Stra. 
126;  1  Ch.  Rep.  476,  a;  but  see  1  Ld.  Raym.  252;  Carth.  421 ;  Gilb, 
Cas.  K.  B,  134),  for  he  has  an  interest  in  such  proceedings.  In  an  action 
for  a  malicious  prosecution,  where  it  was  necessary,  in  order  to  support  the 
actions,  that  the  pit.  should  be  put  in  possession  of  the  contents  of  examina- 
tions before  justices,  and  of  the  warrant  on  which  he  was  apprehended,  the 
court  granted  a  rule  that  they  might  be  inspected,  and  copies  taken,  and  the 
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originals  produced  on  the  trial  (Barnes,  469,  469).  The  cowrUrdh^  an 
books  of  a  manor,  are  of  public  nature;  the  tenents  have  an  interest  therein, 
and  the  lord,  who  has  the  custody  of  them,  is  considered  merely  as  a  trustee 
(2  Stra.  955;  Crew  p.  t.  v.  Saunders,  ib.  1006);  and  it  is  now  a  matter  of 
course  to  grant  a  rule  for  the  inspection  of  the  court  rolls  and  ancient  writ- 
ings of  a  manor,  on  the  applicatfon  of  a  tenant  who  has  been  refused  by 
the  lord,  and  by  the  rule  H.  T.  2  Will.  IV.  s.  102,  an  order  upon  the  lord 
of  a  manor  to  allow  the  usual  limited  inspection  of  the  court  rolls  upon  the 
application  of  a  copyhold  tenant  may  be  absolute  in  the  first  instance.  A 
freehM  tenent  of  a  manor  has  no  right  to  inspect  the  court-rolls,  unless 
there  be  some  cause  depending  on  which  his  right  may  be  involved  (7  T.  R. 
746) ;  and  see  1  Wils,  104,  where  ^freeholder  was  refused  a  rule  to  inspect 
the  rolls  of  tlie  manor,  in  case  between  himself  and  the  lord,  touching  a 
copyhxM  but  see  Barnes,  237 ;  2  Bl.  R.  1030,  semb,  anvLra ;  and  see  2  Ves. 
620;  13  East,  10;  Tidd,  648.  It  seems  clear  that  where  the  question  is 
on  ^he  custom  of  a  manor  between  the  lord  and  a  stranger y  that  an  inspiection 
of  the  roll  cannot  be  compelled  (see  Talbot  v.  Velleboys,  cited  from  MS.  by 
Buller,  J.,  3  T.  R.  142;  Smiih  v.  Davis,  1  Wils.  104;  Hereford  (Bishop 
of)  V.  Bridgewater  (Duke  of)  Bunb.  269;  Attorney  General  v.  Coventry 
(City  of),  ib.  290).  Parish  books,  and  the  books  of  the  Custom  House, 
Post  Office,  Bank,  South-Sea  House,  India  Company,  &c.,  are,  to  some  pur- 
poses, considered  as  public  books,  and  persons  who  have  an  interest  therein 
have  a  right  to  inspect  them  (Geary  v.  Hopkins,  2  Ld.  Raym.  851 ;  7  Mod. 
129;  1  Stra.  304  ;  1  Barnard,  K.  B.  455 ;  Warriner  v.  Giles,  2  Stra.  954; 
Barnes,  236 ;  Tidd,  647).  But  the  right  of  parishioners,  merely  as  such,  to 
inspect  the  books  of  churchwardens,  does  not  exist  (see  4  B.  &  C.  899). 
Some  special  reason  must  be  stated  to  ground  the  application  (Ib.)  Thus, 
where,  an  action  was  brought  against  churchwardens,  contesting  the  validity 
of  a  rate,  the  pit.  a  rate-payer,  *was  allowed  to  inspect  the  parish 
[*229]  books  (Newell  v.  Simpkin,  6'Bing.  565;  see  also  Golding  v. 
Fenn,  cited  by  Patteson,  J.,  in  R.  v.  Staffordshire,  1  Nev.  &  P. 
264).  But  access  is  not  allowed  to  parish  books  for  the  trial  of  questions 
of  a  jE?nra/c  nature,  or  in  collateral  actions  brought  by  or  against  persons 
who  have  no  interest  therein  (Tidd,  647,  and  cases  there  cited).  And 
though  the  East  India  Company  are  compellable  to  produce  their  public  books 
(7  Mod.  129;  2  Ld.  Ryam.  851),  yet  they  are  not  obliged  to  produce  their 
books  of  letters,  (1  Stra.  646,  &c.),  nor  their  private  books  relating  to  the 
appointment  of  their  servants  (2  Stra.  717 ;  see  Tidd,  647).  As  to  custom 
house  books,  see  1  Ld.  Raym.  705;  2  Stra.  1005;  A  herton  v.*  Beard,  2 
T.  R.  614,  616.  In  an  action  against  a  swornybroker  of  London,  for  negli- 
gence, he  will  be  compelled  to  produce  his  books  (Browning  v.  Alwyn,  7  B. 
<te  C.  204.  But  see  Rowe  v.  Howden,  1  Moo.  &  P.  334 ;  4  Bing.  639).  , 
And  further  upon  this  head  see  numerous  cases  x:ited  in  2  Chit.  Archb. 
1026,  7th  ed. 
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Etidsncb  for  PLAiimFF  in  Actions  on  Marine  Policy^  p.  235. — Policy^ 
p.  235. — Interest  of  Insured^  p.  237. — The  Inception  of  Risky  p.  239. — 
Shipment  of  the  Goods^  p.  239. — Compliance  with  Warranties^  p. 
2^9.— 'Proof  of  License,  p.  241.— Oi/i^r  Losses,  p.  243.— TAe  LosSy 
and  Damages^  p.  244. — Effect  of  Payment  of  Money  into  Courts  p. 
245. 

In  Actions  on  Life  Pdicy,  p.  245. — Interest  and  Right  to  sue,  p.  245.-^ 
Compliance  with  Warranties  and  Conditions,  p.  245. — Death,  246. 

In  Addons  on  Fire  Policy,  246. — Interest  and  Right  to  sue,  p.  247. — Corn^ 
pliance  with  Warranties,  ^c,  p.  247. — Loss  by  Fire,  ^c,  p.  247. 

EviDE?fCE  FOR  Defendant,  p.  245. — Inspection  of  Papers,  p.  248. — 
Fraud,  ^c,  p.  248. 

Competency  of  Witnbssbs,  p.  248. 


Form  of  Remedy. 

The  ordinary  remedy  under  a  policy  of  insurance  is  by  action  at  law ; 
but  matter  sometimes  arises,  out  of  contracts  of  this  nature,  which  requires 
the  pecyliar  investigation  and  relief  of  a  court  of  equity,  as  in  cases  of  fraud, 
or  where  a  discovery  on  oath  is  necessary,  or  a  commission  required  for  the 
examination  of  witnesses  abroad ;  recourse  is  then  had  to  chancery  (see  R. 
V.  Roper,  2  Stark.  517 ;  R.  v.  Hicks,  ib.  521).  A  commission  to  examine 
witnesses  abroad  may  be  obtained  now  from  the  superior  courts  of  common 
law  under  13  Geo.  III.  c.  63,  the  provisions  of  which  are  extended  by  1 
Will.  IV.  c.  22).  As  to  relief  in  equity,  where  there  has  been  a  mistake  in 
drawing  up  the  policy  (see  1  Ves.  sen.  318 ;  1  Atk.  545).  But  where  the 
demand  is  plainly  a  demand  at  law,  the  court  of  equity  will  not  interfere, 
because  the  loss  and  damage  sustained  are  as  much  the  object  of  proof  by 
witnesses  as  any  other  species  of  damage  whatever  (Ghettofif  and 
others  v.  The  Liondon  Assurance  *Company,  4  Bro.  P.  C.  436).  [  *230  ] 
But  where  there  is  a  suspicion  of  fraud  on  the  part  of  the  insolvent 
the  court  of  equity  will  compel  the  party  charged  to  make  a  full  disclosure 
upon  oath  of  all  the  circumstances  within  his  knowledge,  and  to  deliver  up 
all  papers  and  documents  that  are  material  to  the  question  (see  numerous 
cases  and  instances  upon  this  head.  Park.  Ins.  403,  8th  ed.). 

The  fbrm  of  remedy  by  action  on  a  policy  is  special  assumpsit,  when  it  is 
not  under  seal,  or  debt  or  covenant  when  it  is  under  seal.  A  general  form 
of  declaration  in  debt  was  given  against  the  two  public  incorporated  compa- 
nies, by  6  Geo.  I.  c.  18,  s.  4;  11  Geo.  I.  c.  30,  s.  34 ;  see  2  Marsh.  601 ; 
and  by  the  39  Geo.  IK.  c.  83,  the  Globe  Assurance  Company  was  incorpo- 
rated and  by  the  9lh  section  the  same  pleas  and  the  same  power  to  assess 
the  damages  were  given  as  in  the  cas9  of  the  other  companies  above-men- 
tioned. As  these  companies  seal  the  contracts  with  a  common  seal,  pro- 
ceedings against  them  must  be  by  action  of  covenant  or  debt.  Although 
these  companies  are  entitled  under  these  statutes  to  plead  the  general  issue, 
and  give  the  special  matters  in  evidence  (11  Geo.  I.  c.  30,  s.  43),  it  is  now 
required  by  R.  G.  T.  T.  1  Vict,  that  the  words  "  by  statute"  be  inserted  in 
the  margin  of  the  plea.  In  a  case  where  persons,  being  trustees  and  direct- 
ors of  a  fire-insurance  company,  executed  a  policy  to  indemnify  A.,  and 
others,  from  loss  by  fire;  whereby  they  ordered,  directed,  and  appointed  the 
directors  for  the  time  being  to  pay  the  loss  which  A.  and  others  should  suii- 
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taio,  ID  the  event  of  a  fire  happening;  and  the  policy,  among  other  clauses, 
went  on  to  recite  certain  provisions,  containing  the  words  ^'  conditions  and 
agreements ;''  and,  a  loss  having  happened,  it  was  held  that  the  policy  was 
not  an  instrument  or  agreement  upon  which  covenant  would  lie,  and,  conse- 
quently, that  neither  the  executing, parties,  nor  the  directors  for  the  time 
being,  were  liable  at  law  (Alchorne  v.  Saville,  6  Moo.  202,  a).  By  a  policy 
under  seal,  three  of  the  directors  of  a  fire  association  admitted  the  pit.  to  be 
a  member  of  that  society,  upon  the  terms  and  conditions  presented  by  the 
deed  of  settlement  of  the  association,  and  he  subscribed  a  certain  sum  a&the 
consideration- nrK>ney  for  one  year's  insurance ;  and  it  was  declared  that  he 
should  be  entitled  to  a  remuneration  out  of  the  society's  funds,  in  case  of  loss 
by  fire  happening  to  any  property  therein  specified,  not  exceeding  the  sums  set 
against  each  article  respectively ;  and  it  was  further  stipulated,  that  neither 
of  the  directors  who  signed  the  policy,  nor  the  pit.,  or  the  holder  of  it, 
should,  as  members  of  the  society,  be  subject  or  liable  to  any  demand  for 
loss,  except  under  the  articles  establishing  the  society,  and  as  was  provided 
by  the  same.  The  pit.,  having  sustained  a  loss  by  fire,  brought  an  action 
of  covenant  against  the  directors  who  signed  the  policy,  and  averred,  in  his 
declaration,  that  the  funds  of  the  association  were  sufficient  to  satisfy  the 
amount  of  such  loss,  and  the  jury  found  a  verdict  for  him  ;  held,  that  such 
declaration  was  sufficient,  and  that  the  deOs.  were  liable  by  the  terms  of  the 
policy,  and  the  court,  therefore,  refused  to  arrest  the  judgment  (Andrews  v. 
Ellison,  6  Moo.  199). 

The  action  at  law  may  be  brought  by  either  the  person  in  whose  name, 
or  the  person  on  whose  account  the  policy  was  effected  (Marsh  v.  Robinson, 
4  Esp.  98 ;  Parker  v.  Beasly,  2  M.  &  S.  426 ;  Hagedom  v.  Oliverson,  ib. 
485;  see  also  2  B.  &  A.  314;  16  East,  141 ;  13  East,  241 ;  2  B.  &  P. 
155,  n.).  With  reference  to  the  number  of  pits,  and  when  they  should  join 
or  sever  in  their  actions,  see  1  Ch.  PI.  7th  ed,  9,  where  the  subject  is  fully 
discussed ;  see  also  Bell  v.  Ansley,  16  East,  141 ;  and  Cohen  v.  Hannam, 

5  Taunt.  101.     Unless  an  adjustment  had  been  made,  *the  insurer* 
[  *231  ]  could  not  be  holden  to  bail,  without  a  judge's  order,  even  though 

the  policy  were  Valued  on  the  loss  total  (I^ar  v.  Heath,  5  Taunt. 
231 ;  1  Marsh.  19 ;  Lambe  v.  Dubois,  ib.  21,  n. ;  1  M.  &  S.  494,  499;  5 
M.  &  S.  439).  But  now  see  1  &  2  Vict.  c.  110,  by  which  the  power  to 
arrest  upon  mesne  process,  without  a  judge's  order,  is  altogether  abolished. 
In  actions  against  some  companies,  their  act  of  parliament  points  out  the 
parties  to  sue  and  be  sued. 

Parties  to  the  Contract,]  Since  the  6  Geo.  IV.  c.  114,  where  a  marine 
insurance  is  effected  by  an  insurance  company,  it  is  not  necessary  that  the 
name  of  each  member  of  the  company  should  be  expressed  in  the  policy 
(Reid  V.  Allan,  S.  P.;  Cross  v.  Allan,  13  Jur.  1082,  Exch,). 

The  declaration  alleged  that  the  defu  and  others,  of  whom  the  directors 
signing  the  policy  were  three,  constituted  a  firm  carrying  on  the  business  of 
marine  insurance,  and  that  the  three  directors,  on  behalf  of  the  firm  of  which 
the  deft,  was  member,  subscribed  the  policy;  that  in  consideration,  infer  a/ia, 
of  the  premium  paid  by  the  ph.,  the  deft,  promised  to  perform  all  things  on 
his  part  to  be  performed  by  virtue  of  the  policy,  by  the  terms  of  which  the 
deft.,  as  one  of  the  assuring  parties,  undertook  with  the  pit.  that  the  funds  of 
the  company  should  be  answerable  for  the  losses  insured  against,  so  never- 
theless that  he  should  not  be  personally  liable  to  an  extent  exceeding  the 
amount  of  his  own  shares.  It  then  averred  the  losses,  that  the  funds  of  the 
company  were  more  than  sufficient,  and  the  deft.'s  interest  more  than  suffi- 
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cient  to  make  them  good;  alleging  as  a  breach  the  non-payment:  held  good, 
and  that  the  pit.  was  not  bound  to  bring  his  action  against  the.  directors  by 
whom  the  policy  was  subscribed,  alleging  a  promise  by  them  that  the  funds 
of  the  company  should  pay  (lb.). 

Form  of  Pleadin-gs. 

Declaration  on  Marine  Policy,']  The  averments  in  a  declaration  in  debt, 
covenant,  and  assumpsit,  on  a  tnarine  insurance^  are  so  nearly  similar,  that 
they  may  be  considered  under  the  same  head.  The  venue  is  transitory. 
The  general  averments  in  the  declaration  relate  to. — 1,  the  policy  and  memo- 
randum annexed ;  2,  the  de[l.'s  subscription ;  3,  the  shipment  of  the  goods, 
if  the  policy  be  upon  goods,  or  the  right  to  freight,  if  upon  freight;  4,  the 
names  of  the  persons  interested ;  5,  the  sailing  on  the  voyage,  and  loss ;  6, 
the  amount  of  damages  (Hughes  on  Insurance,  483).  A  general  form  of 
declaration  in  debt  is  given  against  the  public  incorporated  companies,  by  6 
Geo.  I.  c.  18,  s.  4,  and  II  Geo.  I.  c.  30,  s.  43;  39  Geo.  III.  c.  83 ;  see  2 
Marsh.  601). 

Two  counts  upon  the  same  policy  are  not  allowed,  but  a  count  upon  a 
policy,  and  a  count  for  money  had  and  received  to  recover  back  the  premium, 
implied  by  law,  are  allowed  (R.  G.  H.  T.  4  Will.  IV.  No.  5);  and  therefore 
in  almost  all  actions  upon  policies  of  insurance,  it  is  usual  afler  the  count 
for  the  special  assumpsit,  to  add  one  or  two  general  counts,  that  if  the  policy 
should  be  set  aside,  and  the  contract  declared  void,  the  insured  may  be  at 
least  able  to  recover  the  premium  upon  which,  by  3  &  4  Will.  IV.  c.  42,  s. 
29,  interest  is  now  recoverable. 

The  policy  must  be  described  according  to  its  legal  effect,  and  is  usually 
set  forth  in  the  past  tense,  in  the  precise  terms  in  which  it  was  made  (Hughes, 
464);  and  it  must  bo  stated  that  it  was  signed  or  subscribed  with  the  name 
of  the  insurer  against  whont  the  action  is  brought,  or  his  agent.  The  regu- 
lations indorsed  on  the  policy,  and  forming  a  part  of  it,  must  be  stated 
(Strong  v.  Hervey,  3  Bing.  304).  So,  likewise,  must  all  qualifications  of 
the  contract  by  warranties  or  exceptive  stipulations  (3  Bing.  315;  11  East, 
633;  4  Camp.  20;  1  Stark.  294;  7  Taunt.  385;  2  B.  &  C.  20).  But 
clauses  which  do  not  affect  the  plt.'s  right  of  action,  as  the  enumeration  of 
perils  to  which  this  loss  is  not  attributed,  need  not  be  stated,  though  they 
usually  are  (Cotterill  v.  CuiT,  4  Taunt.  285).  In  a  valued  policy,  where  the 
goods  had  been  estimated  at  too  low  a  sum,  and  the  mistake  was  cor- 
rected by  an  increased  sum  in  the  margin,  the  policy  was  stated  according 
to  its  altered  value,  without  noticing  the  original  sum,  and  the  declaration 
was  held  sufficient  (Robinson  v.  Tobin,  1  Stark.  336).  But  where  an  altera- 
tion has  been  made  after  the  execution  of  the  instrument,  that  fact  should  in 
general  be  stated,  and  when  several  counts  were  permitted,  it  was  considered 
prudent  to  state  both  the  original  and  altered  forms  in  different  counts  (see 
2  Ch.  PI.  7th  ed.  133).  It  is  not  necessary  to  state  that  this  instrument  was 
stamped,  or  that  the  policy  contained  the  name  or  firm  of  one  of  the  persons 
interested,  or  of  the  consignor,  or  of  the  agent  in  Great  Britain,  who  gave 
orders  for  the  policy,  according  to  the  statute  28  Geo.  III.  c.  66  (Bell  v. 
Janson,  1  M.  &  S.  201 ;  2  Salk.  519;  1  Ld.  Raym.  450;  1  Saund.  276  a, 
D.  2).  If,  however,  it  bo  averred,  that  the  persons  interested  answered  a 
particular  description,  this  averment,  though  unnecessary,  *must 
be  proved  (Bell  v.  TAnson,  1  M.  «z;  S.  201,  204).  But  an  allega-  [  *232  ] 
tion  that  the  policy  was  effected  for  the  pit.,  by  A.  B.  and  C,  is 
satisfied  by  proof  that  it  was  effected  by  A.  and  B.  there  being,  in  fact,  two 
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firms,  which  had  twomemhers  in  common  (Dickson  v.  Lodge,  1  Stark.  226). 
Il  seems  that  if  the  policy  was  effected  by  an  agent,  it  may,  nevertheless,  be 
stated  as  if  made  by  the  principal  insured  (2  Burr.  1198 ;  Bell  v.  Gibson,  1 
B.  &  P.  346).  When  the  policy,  in  the  common  printed  form,  on  ship  and 
goods,  contains  a  memorandum,  declaring  the  insurance  to  be  on  goods,  a 
general  averment  is  proper,  that  the  deft,  became  an  insurer  on  the  premises 
mentioned  in  the  policy  (Haughton  v.  Ewbank,  4  Camp.  88).  If  the  goods 
were  required,  by  the  terms  of  the  policy,  to  be  laden  at  a  certain  port,  it 
must  be  averred  that  they  were  there  laden  (De  Symons  v.  Shedden,  2  B. 
&  P.  153);  or,  if  the  policy  be. upon  goods  of  a  particular  nature,  or  distin- 
guished by  certain  marks,  it  must  be  averred  that  the  goods  in  question  cor- 
responded with  such  description  (lb.;  De  Symons  v.  Johnston,  2  N.  R.  77). 
But,  if  a  declaration  state  that  the  policy  was  upon  indigo  and  bale  goods, 
and  that  divers  goods  were  shipped,  and  that  the  policy  was  on  tlie  said  goods, 
il  is  sufficient,  on  special  demurrer  (lb.).  An  averment  of  interest  is  neces- 
sary, as  well  in  cases  of  a  policy  upon  foreign  as  on  British  ships,  unless 
there  be  a  clause  making  proof  of  interest  unnecessary,  as  "  interest  or  no 
interest,"  or,  "  without  further  proof  of  interest  than  the  policy,"  or  other 
words  to  that  effect  (Cousins  v.  Nantes,  3  Taunt.  513 ;  see,  also,  2  East,  385; 

2  Saund,  200 ;  3  B.  &  P.  76 ;  2  N.  R.  269).  Any  person  who  has  an  interest 
in  the  subject-matter  of  insurance,  may  be  insured  to  the  extent  of  that  in- 
terest ;  but  the  instrument  must  be  such  as  the  law  can  take  notice  of,  and 
therefore,  though  the  profits  likely  to  be  made  on  an  expected  cargo  may  be 
insured,  yet  no  insurance  can  be  effected  on  the  expected  profits  of  a  cargo 
to  which  the  claim  of  the  party  insuring  is  founded  on  a  contract  void  by  the 
Statute  of  Frauds  (Stockdale  v.  Dunlop,  6  M.  &  W.  224).  The  parties  in 
whom  the  interest  is  vested  must  be  correctly  described.  But,  where  the 
declaration  alleged  that  Messrs.  H.  and  H.,al  the  lime  of  effecting  the  policy, 
and  at  the  time  of  the  loss,  were  interested  in  the  cargo,  to  wit,  to  the  amount 
of  all  the  money  insured,  and  it  appeared  on  tfe  trial,  that,  previous  to  the 
insurance,  they  had  admitted  others  to  a  joint  concern  in  the  cargo,  this  evi- 
dence has  been  held  to  support  the  averment  (Page  v.  Fry,  2  B.  &  P.  240 ; 

3  Esp.  185;  Perchard  v.  Whitmore,  2  B.  &  P.  165;  Hiscox  v.  Barrett,  16 
East,  145 ;  Park.  Ins.  603 ;  6  Taunt.  14  ;  1  Marsh.  416).  But  this  decision 
seems  questionable  (Hughes,  467).  If  two  are  jointly  interested,  and  one 
count  state  the  interest  in  one,  and  another  in  the  other,  the  pit.  cannot  re- 
cover upon  either  (Cohen  v.  Hannam,  6  Taunt.  101;  Bell  v.  Ansley,  16 
East,  141).  But  an  averment  that  A.,  B.,  C,  D.,  and  certain  others,  trading 
under  the  firm  of  E.  and  Co.,  were  interested,  is  sufficient,  on  motion  in 
arrest  of  judgment,  whatever  eflect  the  uncertain  description  of  the  persons 
in  the  firm  might  have  on  demurrer  (1  Chit.  Rep.  49;  Mellish  v.  Bell,  15 
East,  4),  It  is  not  necessary,  though  sometimes  advisable,  to  specify  in 
what  proportions  several  persons  are  interested  (Cnrruthers  v.  Sheddon,  6 
Taunt.  14;  1  Marsh.  416).  When  the  interest  is  averred  to  be  created  by 
certain  special  circumstances,  the  averment  must  be  accordingly  proved 
(Lucena  v.  Crawford,  2  N.  R.  209).  An  averment  of  interest,  at  the  time 
of  effecting  the  policy,  is  immaterial;  it  is  sufficient  that  the  interest  was 
vested  during  the  period  of  the  risk  (Rhind  v.  Wilkinson,  2  Taunt.  237).    A 

change  in  the  interest  after  the  policy  is  effected,  much  less  after 
[  *233  ]  *the  loss  has  happened,  cannot  be  set  up  as  an  answer  by  the  un- 
derwriters against  a  claim  for  such  loss  (Sparkes  v.  Marshall,  2 
Bing.  N.  C.  776). 

By  the  rules  of  pleading  H.  T.  4  Will.  IV.  r.  5,  it  was  ordered,  that  in 
<actioQ8  on  policies  of  insurance,  the  interest  of  the  insured  may  be  averred 
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thus : — '*  That  A.,  B.,  C,  and  D.,  or  some  one  of  them  were  or  was  inters 
ested,"  &c. ;  and  it  may  also  be  averred,  "  that  the  insurance  was  made  for 
the  use  and  benefit,  and  on  the  account  of  the  person  or  persons  so  interest- 
ed." Where  it  was  uncertain  who  were  the  parties  interested,  it  was 
formerly  the  practice  to  add  different  counts  to  meet  the  doubts  (see  2  N.  R. 
290).  But  since  the  rules  prohibiting  more  than  one  count  on  the  same 
debt,  there  can  only  be  one  count,  and  the  power  of  declaring  as  above,  in 
the  alternative,  has  now  avoided  all  risk. 

A  payment  of  money  into  court  precludes  the  ded.  from  objecting  that  the 
amount  of  interest  was  not  substantiated  (16  East,  146).  The  averment 
that  the  ship  sailed  on  her  voyage,  is  introduced  to  show  a  compliance  with 
the  requisition  of  the  policy.  But,  as  every  policy  contains  the  words,  *<  lost 
or  not  lost,"  wheiher  the  ship  sailed  before  or  ailer  it  was  made,  is  immaterial; 
and  an  averment  that  the  ship  sailed  afler,  is  satisfied  by  proof  that  she 
sailed  before  (Peppins  v.  Solomon,  5  T.  R.  490 ;  2  N.  R.  308  ;  6  Taunt. 
465,  466 ;  2  Marsh.  160  ;  Hughes,  469).  If  the  voyage  was  not  to  any  par- 
ticular port,  say,  "  during  the  continance  of  the  risk  in  the  said  writing  or 
policy  of  insurance  mentioned,  to  wit,  on,"  &c.  But,  where  the  policy  was 
al  and  from  a  place,  an  averment  that  the  ship  was  lost  afler  she  had  sailed 
on  her  voyage,  was  not  satisfied  by  proof  that  she  was  lost  before  she  sailed 
(Abilloe  V.  Briston,  6  Taunt.  462;  2  Marsh.  157).  The  cause  of  the  los^ 
must  be  stated  accurately,  and  a  variance  in  this  respect  would  be  fatal 
(CuUen  V.  Butler,  5  M.  &  S.  461 ;  4  Camp.  289  ;  Butler  v.  Wildman,  3  B. 
&  A.  398  ;  Phillips  v.  Burke,  5  B.  &  A.  161 ;  3  Taunt.  228).  A  statement 
of  the  particular  facts  which  occasioned  the  loss,  is  sometimeis  preferable 
to  ascribing  it  to  one  of  the  perils  specified  in  the  policy;  such  a  statement 
affords,  also,  the  advantage  of  being  admitted,  in  case  of  payment  of  money 
into  court,  and  of  obtaining  the  opinion  of  a  higher  court,  in  case  a  question 
of  law  is  raised  upon  the  record  (Hughes,  470). 

In  stating  the  loss  the  |frotest  usually  made  on  the  occasion  should  bQ 
consulted,  and  such  loss  should  be  stated  precisely  as  it  can  be  proved,  and 
it  must  appear  to  be  within  the  terms  of  the  policy  (see  2  Saund.  201  f,  n. 
18  ;  2  Park,  Ins.  840  ;  Marsh.  Ins.  591^596  ;  Hughes,  469 ;  3  B.  dc  P.  23). 
The  proximate  and  not  the  remote  cause  should  be  stated  (Hughes,  246 ; 
Livie  V.  Janson,  12  East,  648 ;  see  the  descriptions  of  several  losses,  2  Ch. 
PL  7th  ed.  136— 153). 

The  term  harralry^  being  a  word  of  art,  is  the  best  description,  when  the 
master's  misconduct  is  the  cause  of  the  loss  ;  but  it  is  sufficient  to  say,  that 
the  goods  were  lost  by  the  fraud  and  negligence  of  the  roaster  and  mariners 
(Knight  V.  Cambridge,  1  Stra.  581 ;  2  Ld.  Raym.  1349 ;  see  also  Boehn  v. 
Coombe,  2  M.  &  S.  172).  In  Dixon  v.  Sadler  (5  M.  &  W.  409),  Parke,  B., 
says,  "  The  rule  is  that  a  loss  by  harratry^  must  be  so  described  ;"  and  the 
usual  and  best  mode  it  would  seem,  is  to  aver  such  a  loss  to  have  happened, 
"by  the  barratry  of  the  master  or  mariners"  (2  Park,  Ins.  841).  If  the 
capture  happened  through  the  collusion  of  the  master  with  the  enemy,  the 
loss  may  be  laid  by  either  cause,  by  capture  or  by  barratry  (Arcangelo  v. 
Thompson,  2  Camp.  620 ;  see  also  Tomlinson  v.  Anderson,  1  Taunt.  227 ; 
Green  v.  Elmslie,  Pea.  212;  Hodgson  *v.  Malcolm,  2  N.  R.  336). 
The  amount  of  the  loss  should  be  stated.  A  partial  loss  may  be  [  ''^234  ] 
given  'in  evidence  under  an  averment  of  total  loss  (Gardiner  v. 
Crossdaile,  2  Burr.  904  ;  1  Bla.  336).  In  an  action  for  damages  merely,  a 
person  may  always  recover  tesSy  but  never  more  than  the  sum  he  has  laid  in 
his  declaration  (lb.).  But  he  cannot  recover  for  more  than  he  has  in  fact 
been  damnified  (Livie  v.  Janson,  12  East,  648 ;  2  Park,  Ins«  8th  ed.  845). 
Any  damage  ¥rithin  the  cause  of  action,  as  stated,  may  be  given  in  evidence. 
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without  being  specially  averred  as  salvage,  imder  an  averment  that  the  vessel 
sunk  in  the  river  (Cary  v.  King,  Hardw.  804).  When  an  adjustment  has 
taken  place,  it  need  not  be  specially  declared  upon,  but  be  given  in  evidence 
as  admission,  upon  the  usual  declaration,  or  upon  any  account  stated  (Rogers 
V.  Naylor,  1  Park.  Ins.  8th  ed.  267 ;  Christian  v.  Coomber.  2  Esp.  489  ; 
Sheriff  V.  Potts,  5  Esp.  96;  and  see  further,  Hughes,  Ins.  463 — 472).  See 
also  De  Garron  v.  Galbraith,  cited  1  Park,  Ins.  :!i67,  whereevidence  having 
been  given,  that  after  the  adjustment  doubts  had  arisen  in  the  minds  of  under- 
writers, and  that  in  consequence  they  refused  to  pay,  'the  pit.  was  compelled 
to  give  other  proof. 

Pka."]  The  action  of  assumpsit  being  the  form  of  action  which  is  most 
usually  brought  upon  policies  of  assurance,  the  defl.  may,  of  course,  plead 
any  plea  which  the  law  admits.  For  the  nature  and  use  of  the  special  pleas 
in  these  actions,  see  '<  Assumpsit."  As  to  the  Royal  Exchange  and  the 
London  Insurance  Companies,  it  is  enacted,  by  statute  11  Geo.  I.  c.  30,  s. 
48,  that  they  may  plead  generally,  in  actions  of  debt,  that  they  avced  ncihing 
in  covenant,  that  they  had  not  broke  the  covenants;  and  that  the  jury  should, 
thereupon,  give  such  parts  of  the  debt,  or  damages,  as  it  should  appear  in 
evidence  the  pit.  ought,  in  justice,  to  have  (see  39  Greo.  III.  c.  83,  which 
enables  the  Globe  Assurance  Company  to  adopt  a  similar  plea).  Formerly, 
under  the  general  issue,  in  assumpsit,  the  deft,  might  have  availed  himself 
of  any  matter  of  defence  arising  from  the  illegality  of  the  insurance :  the 
alteration  of  the  policy  after  its  execution, — non-compliance  with  some  war- 
ranty or  condition,  express  or  implied, — the  want  of  interest, — misrepre- 
sentations,— a  deviation, — release,— or  a  performance  on  his  part  (Hughes, 
473) ;  and  this  plea  was  usually  alone  sufficient,  and  comprehends  all  the 
ordinary  subjects  of  defence.  But  now,  by  R.  G,  H.  T.  4  Will.  IV.,  Plead- 
ings, 1,  in  all  actions  of  assumpsit  the  plea  of  .fzon  assumpsit  is  made  to 
operate  as  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  or  of 
the  matters  of  fact  from  which  the  contract  or  promise  alleged  may  be  implied 
by  law,  and  all  defences  must  be  specially  pleaded.  But  a  distinction  has 
been  drawn  by  the  court  as  1o  the  effect  of  this  rule  between  actions  of 
assumpsit  on  express  contracts,  and  actions  of  assumpsit  on  implied  contracts ; 
and  it  has  been  held  that,  in  the  former,  i7on  assumpsit  puts  in  issue  the  fact 
oqly  of  the  contract,  and  in  the  latter  the  matters  of  fact  from  which  the 
contract  may  be  implied  (per  Tindol,  C.  J.,  in  Martin  v.  Smith,  4  Bing.  N. 
C.  486  ;  see  also  5  Bing.  N.  C.  686).  Illegality  of  consideration,  whether 
at  common  law  or  by  statute,  must  be  specially  pleaded,  and  not  only  when 
the  express  contract,  on  which  the  pit.  sues,  is  illegal,  but  also  when  illegal 
services  having  been  rendered  no  contract  to  pay  for  them  can  be  implied 
(Potts  V.  Sparrow,  1  Bing.  N.  C.  594 ;  1  Sco.  578 ;  and  further  for  the 
decisions  which  have  occurred  since  the  new  rules,  upon  the  effect  of  the  plea 
o(non  assumpsit,  see  1  Selw,  N.  P.  10th  ed.  116).  In  Hemming  v.  Trenery 
(9  Ad.  &  E.  935 ;  1  P.  &  D.  661)  Denman,  C.  J.,  in  delivering  the  judg- 
ment of  the  court  observed,  "  That  upon  defences  which  arise  as  to  matters 
of  law,  *a  difference  of  opinion  seems  to  be  entertained  by  different 
[  *235  ]  judges,  whether  such  defences  may  be  set  up  under  the  general 
issue,  or  must  be  pleaded  specially"  (see  "  Assumpsit").  A  plea 
alleging  unseaworthiness  afler  the  commencement  of  the  risk,  and  a  neglect 
to  repair  must  also  show  knowledge,  and  an  opportunity  to  repair  (Hollings- 
worth  V.  Brodrick,  7  A.  &  E.  40). 

If  the  insured  became  an  alien  enemy  afler  effecting  the  policy  or  bringing 
the  action,  this  must  be  specially  pleaded ;  if  alien  enemy  before,  it  may  be 
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proved  under  the  general  issue  (3  Camp.  152 ;  15  Ea.  260 ;  8  T.  R.  266 ;  6  T. 
R.  24).  The  plea  of  alien  enemy  will  not  be  allowed  to  be  pleaded  with  any 
other  (Treackenhod  v.  Payne,  12  East,  206 ;  1  B.  &  P.  222).  The  Statute 
of  Limitations  cannot  be  pleaded  when  the  loss  accrued  within  six  years  before 
the  commencement  of  the  action ;  and,  if  a  master  barratriously  carries  the 
ship  out  of  her  course,  and  procures  her  to  be  condemned,  sells,  and  delivers 
her  up  to  the  purchaser,  it  is  only  from  this  last  event  that  the  statute  begins 
to  run  (Hibbert  v.  Martin,  1  Camp.  539).  The  bankruptcy  of  the  deft.,  a 
tender,  or  bankruptcy  of  the  pit.,  occurring  after  the  action  brought,  must  be 
specially  pleaded  (Page  v.  Bouer,  4  B.  &  A.  845 ;  7  T.  R.  396 ;  B.  N.  P. 
153,  V. ;  3  Camp.  236).  A  set-off  may  be  pleaded  in  case  either  of  the  par- 
ties become  bankrupt  {pcat^  '<  Set-Off").  In  other  cases  a  set-off,  is  not, 
in  general,  sustainable,  as  the  demand  upon  a  policy  is  for  unliquidated  dam- 
ages (Grant  v.  Royal  Exchange  Assurance  Company,  5  M.  &  S.  439). 

With  respect  to  the  pleadings  in  actions  on  policies  of  insurance  on  lives^ 
and  against ^re,  the  observations  already  made  will,  for  the  most  part,  be 
applicable. 

The  precedents  will  be  found  in  Ch.  PI.  by  Pearson,  141,  336. 

Evidence  for  Plaintiff. 

In  Action  on  Marine  Insurance.l  In  this  action  the  pit.  has  to  prove, 
1.  The  execution  of  the  policy;  2.  The  interest  in  the  ship  or  goods;  3.  The 
inception  of  risk ;  4.  Compliance  with  warranties,  and,  where  necessary,  the 
license ;  5.  The  loss  and  damogcs.  But,  if  the  action  be  in  covenant  or  debt, 
on  a  policy  under  seal,  the  pit.  will  have  to  prove  those  facts  only  which  are 
specially  denied  by  the  deft.'s  pleas,  except  in  an  action  against  the  corporate 
companies,  when  defts.  need  not  plead  specially  {a7Uej  p.  234);  as  to  the 
effect  of  payment  of  money  into  court,  see  post^  p.  245. 

Troofofihe  Policy, "]  The  policy,  if  the  execution  of  it  is  denied,  must  be 
produced,  impressed  with  the  proper  stamp,  and  the  deft.'s  subscription 
proved.  If  subscribed  by  an  agent,  the  handwriting  and  authority  of  that 
agent  roust  be  proved ;  and,  if  the  authority  was  in  writing,  it  should  be  pro- 
duced. Proof  that  the  agent  has  been  in  the  habit  of  subscribing  policies  in 
deft.'s  name,  and  with  his  knowledge  (Neale  v.  Irving,  1  Esp.  61),  or  that 
dei^  had  been  in  the  habit  of  paying  losses  upon  policies  so  subscribed  by 
the  agent  (Houghton  v.  Ewbank,  4  Camp.  86 ;  see  Brocklebank  v.  Sugrue, 
5  C.  &  P.  21),  is  sufficient  to  establish  his  authority;  and,  in  such  cases, 
though  the  agent  was  appointed  by  a  letter  of  attorney  under  seal,  it  need 
not  be  produced.  But,  where  a  witness  proved  the  agent's  handwriting,  and 
that  he  had  often  seen  him  sign  policies  for  the  deft.,  but  had  not  seen  any 
general  power  of  attorney  from  deft,  to  the  agent,  nor  knew  of  any  authority 
to  sign  the  policy  in  question,  nor  was  acquainted  wiih  any  instance  in  which 
deft,  had  paid  a  loss  upon  a  policy  so  subscribed.  Lord  Ellenborough  held 
that  the  *proof  of  agency  must  be  carried  further  (Courteen  v. 
Towse,  1  Camp.  43).  An  averment  that  the  policy  was  eftected  [  *236  ] 
for  the  pits,  by  A.,  B.,  and  C,  is  satisfied  by  proof  that  it  was 
efiected  by  the  firm  of  A.  and  B.,  there  being  in  fact  two  firms,  which  had 
two  members  in  common  (Dickson  v.  Lodge,  1  Stark.  226 ;  ante^  p.  233). 
Another  policy  between  the  sanne  parties  cannot  be  adduced  to  explain  the 
one  in  question  (Robertson  v.  French,  4  East,  137);  but,' as  to  the  effect  of  a 
continuation-policy,  see  16  East,  240).     Nor  is  parol  evidence  admitted  to 
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control  a  policy:  qs,  to  prov6  that  a  voyage,  stated  in  the  policy  to  begia 
from  Archangel,  was  to  begin  from  the  Downs  (Skin.  54;  2  Salk.  444);  or 
that  a  voyage  from  London  to  Berlin  was  to  begin  at  an  intermediate  place 
(5  Taunt.  462) ;  or  that  a  policy  on  ship  or  ships  was  not  to  extend  to  the 
ship  WooUon  (Weston  v.  Eames,  1  Taunt.  115;  1  Stra.  309);  or  that  a 
policy  at  and  from  A.,  on  goods,  was  to  extend  to  goods  laden  at  a  previous 
port  (Langham  V.  Hardy,  4  Taunt.  628).  Bat  usage  is  admitted  to  explain 
the  terms  of  a  mercantile  contract,  though  under  seal,  but  not  to  add  to,  or 
vary,  its  stipulations  (Gibbon  v.  Young,  8  Taunt  261 ;  and  see  the  judgment 
in  the  case  of  Young  v.  Turing,  2  Sco.  N,  R.  752).  Thus,  usage  may  show 
that  a  warranty  to  sail  with  convoy  is  satisfied  by  sailing  with  convoy  from 
the  Downs  (2  Salk.  444);  or  that  a  port  in  Finland  is,  in  mercantile  language, 
a  port  in  the  Baltic  (Uhde  v.  Waters,  3  Camp.  16;  and  see  1  Bing.  447). 
Lord  Mansfield  in  one  case,  where  the  question  was  as  to  when  the  risk  de- 
termined, stated  the  rule  on  this  head  to  be  that  insurance  brokers  and  others 
might  be  examined  as  to  the  general  opinion  and  understanding  of  persons 
concerned  in  trade,  though  they  know  no  particular  instance  in  fact  upon 
which  such  opinion  was  founded  (Campden  v.  Cowley,  1  Bl.  R.  41*7);  but 
in  Campbell  v.  Richards  (5  B.  &  Ad.  840),  it  was  held  that  the  evidence  of 
underwriters  and  brokers  was  hot  admissible  to  show  that,  iti  their  opinion, 
certain  matters  not  communicated  were  material.  Witnesses  to  prove  usage 
must  state  facts,  not  their  opinions  (Syers  v.  Bridge,  Doug.  527).  Nor  is 
usage  admitted  to  contradict  a  policy:  as,  to  show  that  a  policy  on  a  ship 
from  A.  to  B.,  and  until  moored  at  anchor  for  twenty-four  hours  at  B.,  was 
to  continue  till  the  goods  on  board  were  discharged  (Parkinson  v.  Collier, 
Park.  Ins.  416;  3  Camp.  57;  B.  N.  P.  274;  8  Taunt.  92;  1  Gow.  74;  4 
Taunt.  646 ;  4  Camp.  22).  Representations  by  an  agent,  made  at  the  time 
of  effecting  a  policy,  are  evidence  against  his  principal,  as  part  of  the  res 
gestcB.  But  letters  from  the  insured's  agent  abroad,  containing  an  account 
of  the  transactions  there,  are  not  evidence  against  the  principal  (Langhorn 
V.  Allnutt,  4  Taun^.  511,  519 ;  Kahl  v.  Janson,  ib.  565 ;  Reyner  v.  Pearson, 
ib.  662 ;  Betham  v.  Benson,  Gow,  45).  A  letter  dated  abroad,  and  addressed 
to  J.  S.,  in  England,  with  the  English  ship-letter  post-mark  upon  it,  directing 
a  policy  to  be  effected,  is  sufficient  to  prove  that  J.  S.  was  the  person  residing 
in  Great  Britain  who  received  the  order  for,  and  effected  the  policy  (A rcan- 
gelo  V.  Thompson,  2  Camp.  260 ;  see  further,  Hughes,  478). 

The  policy  not  only  proves  the  extent  and  nature  of  the  contract,  but  it 
&lso  establishes  another  allegation  in  the  declaration,  viz.  that  the  premium 
toas  paid,  for  every  policy  contains  a  clause  to  this  effett :  "  We  the  assurers 
confessing  ourselves  paid  the  consideration  due  unto  us  for  this  assurance  by 
the  assured^^  which  acknowledgment  is  conclusive  as  between  the  assured 
and  the  underwriter,  except  in  case  of  fraud  ;  and,  therefore,  in  an  action  for 
money  had  and  received,  brought  by  the  assured  against  the  underwriter, 
for  a  return  of  premium,  the  latter  will  not  be  permitted  to  say  that  the 

broker  who  effected  the  policy  on  behalf  of  the  pit.  had  not  paid 
[  *237  ]  *any  part  of  the  premium  (1  Park.  Ins.  38).    So  also  in  an  action 

by  the  underwriter  against  the  assured  (Dalzell  v.  Mair,  Camp. 
632).  But  as  between  the  underwriter  and  broker,  the  receipt  is  no  bar 
(Airy  v.  Bland,  Trin.  Sittings  at  Guildhall;  14  Geo.  III.,  cited  in  2  Park, 
Ins.  811.  But  where  it  appears  that  a  fraud  has  been  practised  on  the 
underwriters,  in  collusion  between  the  broker  and  assured,  the  receipt  upon 
the  policy  is  not  conclusive  (Foy  v.  Bell,  3  Taunt.  493 ;  Mason  v.  Simeon, 
J3  Taunt.  497). 
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iV«^  of  PhinHff^s  Interest  in  the  Ship  or  Goods.]    The  inter^l  muat 
be  proved  to  have  b?en  in  the  persons  named  in  the  declaration  (Hughes, 
461 ;  ante^  p.  232).     The  interest  in  the  ship  is  proved  by  acts  of  ownership, 
as  loading  the  ship,  paying  the  people  employed,  providing  stores,  and  the 
like  ( Amory  v.  Rogers,  1  Esp.  207  ;  Thomas  v.  Foyle,  6  Esp.  88 ;  ib.  98 ; 
4  Taunt.  652).     Thus,  when  the  insurance  was  on  a  ship  and  her  cargo, 
the  pit.  in  order  to  prove  insurance  produced  the  bill  of  lading,  and  the  cap- 
tain proved  that  it  was  his  bill  of  lading,  and  that  he  had  the  goods  specified 
in  it  on  board ;  it  was  held  sufficient  proof  of  insurance  (per  Lord  Kenyon, 
C.  J.,  M* Andrews  v.  Bell,  1  Esp.  373;  Lickbarrow  v.  Mason,  2  T.  R.  71). 
The  ordinary  mode  of  proof  is  to  call  the  captain  to  state  by  whom  he  was 
employed ;  and,  though  he  prove  that  the  pit.  claims  under  a  bill  of  sale, 
possession  is  still  sufficient  evidence^f  property,  till  the  contrary  be  shown, 
and  the  bill  of  sale  need  not  be  produced  ^Robertson  v.  French,  4  East,  134 ; 
see  also  Thomas  v.'  Foyle,  5  Esp.  88).     The  certificate  of  registry  is  not 
even  prima  fade  evidence  of  ownership  (Pirie  v.  Anderson,  4  Taunt.  652 ; 
1  Stark.  180  n.;  2  Taunt.  6;   S.  C.  2  Camp.  170);  yet  the  certificate 
affords -conclusive  evidence  that  a  person  not  named  therein  is  not  owner 
(Marsh  v.  Robinson,  4  Esp.  28;  Camden  v.  Anderson,  5  T.  R.  709;  6 
Dow,  117).     An  averment,  that  A.  was  sole  owner  of  the  ship  to  a  certain 
day,  is  not  disproved  by  evidence  that  he  executed  a  bill  of  sale  of  part 
before  that  day,  and  that  on  the  day  the  requisites  of  the  registry  acts  were 
complied  with  (Ritchen  v.  St.  Barber,  4  Taunt,  768;  vide  6  Geo.  IV.  c. 
1 10,  s.  37 ;  and  particularly  the  last  registry  act,  3  &  4  Will.  IV.  c.  65). 
Nor  is  parol  evidence  of  ownership,  arising  from  possession  at  a  certain 
period,  disproved  by  showing  a  prior  register,  in  the  name  of  another  person, 
and  a  subsequent  register  to  that  person  (4  East,  130).     When  the  interest 
in  the  ship  is  claimed,  in  pursuance  of  a  bill  of  sale,  or  other  writing,  and 
the  insured  do  not  rely  upon  possession,  the  ownership  of  the  persons  from 
whom  the  pita's  claim  must  be  proved,  and  the  derivative  title,  viz.  the  bill 
of  sale,  or  other  document,  accompanied  with  proof  of*  registration  (see  6 
Geo.  IV.  c.  110,  s.  43;  and  4  Camp.  90,  as  to  secondary  evidence).    The 
purchase  of  a  ship  in  a  foreign  country  has  been  proved  by  a  copy  of  th^ 
bill  of  sale,  issued  by  a  public  officer,  whose  duty  was  to  record  the  ori^ 
ginal,  and  authenticate  the  copy  (Woodward  v.  Larking,  3  Esp.  286 ;  R.  ^ 
M.  66 ;  6  Esp.  47 ;  1  Moo.  174).     A  letter  from  an  agent,  describing  the 
ship  as  his  ship,  is  not  conclusive,  but  is  open  to  explanation  (Tulloch  v. 
Boyd,  1  Holt,  N.  P.  487).     Evidence  of  value  must  also  be  given,  except  in 
case  of  a  valued  poKcy,  where  it  is  only  necessary  to  prove  some  interest^ 
to  obviate  the  objection  of  an  insurance  without  interest  (2  Burr.  1171). 
The  interest  in  the  goods  may  be  proved,  like  the  interest  in  the  ship,  by 
evidence  of  possession  and  acts  of  ownership.    A  bill  of  lading  is  also  fre- 
quently produced  for  this  purpose. 

In  the  case  of  Caldwell  v.  Ball,  1  T.  R.  205,  it  was  held'  that  a  bill  of 
lading  is  an  acknowledgment  under  the  hands  of  the  captain  that 
he  *bas  received  such  goods,  which  he  undertakes  to  deliver  to  the  [  *238  ] 
person  named  in  the  bill  of  lading ;  that  it  is  assignable  in  its  nature,       « 
and  by  indorsement  the  property  is  vested  in  the  assignee.    That  when 
aeveral  bills  of  lading  of  the  same  date,  but  of  different  import  have  been 
signed,  no  reference  is  to  be  bad  to  the  time  when  they  were  first  signed  by 
the  captain,  but  the  person  who  first  got  one  of  them  by  a  legal  title  from 
the  owner  or  shipper,  has  a  right  to  the  consignment.    And  when  such  bills 
of  lading,  though  different  upon  the  face  of  them,  are  constructively  the 
same,  and  the  captain  has  acted  hofnafde^  a  deliv^y  according  to  such  legal 
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title  will  discharge  him  from  them  all  (2  Park,  Ins.  p.  859 ;  and  see  Bryan 
V.  Nix,  4  M.  &  W.  776;  M»Andrew  v.  Bell,  1  Esp.  373 ;  Lickbarrow  v. 
Mason,  2  T.  R.  71).  But,  if  the  master  qualify  his  acknowledgment  by  the 
words,  "  contents. unknown,"  the  bill  of  lading  will  not  be  evidence  (Haddow 
V.  Parry,  3  Taunt.  303).  The  signature  of  the  master  must  be  proved,  and 
also  the  indorsement  of  the  party  claiming  under  that.  If  the  master  be 
dead,  proof  of  his  death  and  handwriting  is  sufficient  evidence  of  interest 
(lb.).  So,  the  master's  handwriting  is  evidence  of  property,  though  he  be 
alive,  but  not  evidence  of  the  shipment  of  the  goods  (Dickson  v.  Lodge,  1 
Stark.  226).  In  order  to  prove  the  shipment,  the  captain,  if  he  be  living,  or 
the  mate,  or  some  one  acquainted  with  the  fact  should  be  called  (lb.).  By 
Stat.  6  Geo.  IV.  c.  94,  s.  2,  any  person  f  after  1st  October,  1826)  intrusted 
with,  and  in  possession  of,  any  bill  of  lading,  dock -warrant,  6cc.,  shall  be 
deemed  and  taken  to  be  the  true  owner  of  the  goods,  so  as  to  give  validity  to 
any  contract  for  the  sale  or  pledge  thereof,  provided  there  be  no  notice,  by 
the  documents  themselves,  that  the  person  intrusted  therewith  is  not  the  true 
owner  (Wright  v.  Cambell,  4  Burr.  2047).  Where  the  pits,  averred  that 
they  were  interested  in  the  profits  arising  from  the  sale  of  goods  which  H. 
&  Co.  had  sold  to  them,  a  verbal  agreement  for  the  sale  to  the  pits.,  which 
was  not  capable  of  being  enforced  against  H.  and  Co.,  will  not  be  evidence 
of  such  averment  (Stockdale  v.  Dunlop,  6M.  &  W.  224).  A  bill  of  lading, 
though  a  usual,  is  not  a  necessary  document  on  the  shipment  of  the  goods ; 
and,  though  it  be  unstamped,  other  evidence  of  the  title  is  admissible  (Davis 
V.  Reynolds,  1  Stark.  116;  2  Stark.  277;  7  T.  R.  241;  1  East,  68;  3 
Esp.  213 ;  6  T.  R.  46 ;  2  B.  &  P.  118).  A  copy  of  an  official  paper,  con- 
taining an  account  of  the  cargo  of  a  ship  (the  original  having  been  made  in 
pursuance  of  an  act  of  parliament  by  an  officer  of  the  Customs,  and  lodged 
there  as  an  official  document),  appears  to  be  good  proof  that  the  property 
insured  was  put  on  board  (Johnson  v.  Ward,  6  Esp.  47 ;  1  R.  &  M.  66). 
When  the  policy  is  on  freight,  evidence  must  be  given  that  the  right  to 
freight  had  attached  by  reason  of  some  goods  having  been  put  on  board,  or 
that  there  was  an  inception  of  the  right  to  freight  under  the  charter-party, 
or  some  other  express  or  implied  contract  (1  M.  &  S.  313).  When  it  is 
averred  that  the  interest  is  in  a  single  person,  and-  the  policy  on  his  account, 
and  it  is  proved  that  the  interest  is  in  several,  and  the  policy  on  their  joint 
account,  the  variance  is  fatal  (Bell  v.  Ansley,  16  East,  141 ;  see  Carru- 
thers  V.  Sheddon,  1  Marsh.  41 ;  6  Taunt.  14).  Where  a  policy  staled  the 
interest  to  be  in  A.  B.,  who  was  interested  at  the  time,  and  on  whose  account 
the  policy  was  effected  by  another  person,  not  the  agent  of  A.  B.,  it  is  suffi- 
cient to  prove  an  adoption  of  the  policy  by  A.  B.  after  the  loss  (Hagedom 
V.  Oliverson,  2  M.  &  S.  486 ;  see  also  Rhind  v.  Wilkinson,  2  Taunt.  237 ; 
see  Abethol  v.  Bristow,  6  Taunt.  464;  Powles  v.  Innes,  11  M.  &  W.  10; 
Sutherland  v^  Pratt,  11  M.  6z;  W.  296).  A.  lets  his  ship  to  freight  and 
charter  to  B.  for  a  voyage,  the  probable  duration  of  *which  is  eight 
[  *239  ]  months,  at  100/.  per  month ;  and,  by  the  charter-party,  B.  is  to 
make  the  advances  for  sailing  charges  on  account  of  the  money 
payable  for  the  hire  of  the  ship,  miscalled  freight.  B.  insures  800/.  with  C. 
for  money  advanced  on  sailing  charges ;  and  A.  at  the  same  time  insures 
with  C.  400/.  on  freight.  Upon  a  total  loss,  C.  is  not  entitled  to  consider 
A.'s  policy  as  effected  on  gross  freight,  and  that,  the  amount  being  800/.,  A. 
is  his  own  insurer  for  a  moiety  of  the  risk  (Etches  v.  Alden,  1  Moo.  6z;  R. 
167  ;  see  further,  Hughes,  483).  By  the  new  rules,  interest  may  be  averred 
in  A.,  B.,  C,  and  D.,  or  some  or  one  of  them. 
^  A  shipowner  who  has  paid  a  sum  of  money  under  9  &  10  Vict.  c«  99,  in 
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order  to  release  the  ship  and  cargo  from  a  claim  for  salvage,  has  a  lien  on 
the  cargo  for  the  proportion  of  those  expenses  payable  to  him  by  the  owners 
of  the  goods,  and  an  insurable  interest  in  the  cargo  in  respect  of  such  lien 
(Briggs  V.  Merchant  Traders'  Ship  Loan  and  Assurance  Association,  13  Jur. 
787 ;  18  Law  J.  178,  Q.  B.). 

Where  there  is  a  legal  certainty  that  profit  will  be  made  on  goods  expected 
to  arrive  by  a  special  time,  and  they  are  ready  to  be  shipped  under  a  valid 
contract,  the  party  entitled  to  such  profit  has  an  insurable  interest  in  respect 
of  which  he  may  recover  (M^Swiney  v.  Royal  Exchange  Assurance,  13  Jur. 
489;  18  Law  J.  193,  Q.B.). 

The  pit.  having  contracted  for  the  purchase  of  6000  bags  of  rice,  to  arrive 
by  the  ship,  *^  Edward  Bilton,"  from  Madras,  to  be  delivered  in  London,  in 
May,  at  19^.  per  cwt.,  to  be  paid  on  the  weight  being  ascertained,  and  also 
entered  into  another  contract  to  sell  6000  bags  of  rice,  ez  "  Edward  Bilton," 
to  be  delivered  in  May,  at  20«.  6(/.  per  cwt.,  payment  as  before,  entered  into 
a  policy  *'  at  and  from  Madras"  to  London,  *'  on  profits  on  rice,"  loaden  or 
to  be  loaden  on  board  the  "  Edward  Bilton,"  beginning  the  adventure  from 
and  immediately  following  the  loading  on  board  the  said  ship  at  Madras. 
When  the  ship  was  at  Madras,  ready,  according  to  her  charter-party,  to 
receive  the  6000  bags  on  board,  which  were  lying  ready  to  be  shipped,  and 
when  she  had  only  taken  1200  bags  on  board,  she  was  blown  out  to  sea, 
and  so  damaged  as  not  to  be  able  to  bring  any  of  the  rice  to  England :  held, 
that  the  pit.  had  a  good  insurable  interest  in  the  profit,  which,  under  the 
terms  of  the  second  contract,  he  was  certain  to  make,  if  the  ship  and  rice 
arrived  safe  in  England  in  May ;  and  that  he  might  insure  that  interest  under 
the  Dame  of  profits  (lb.).  Held,  also,  that  the  risk  attached  when  the  ship 
was  at  Madras,  ready  to  receive  the  cargo,  and  when  the  cargo  was  at 
Madras  ready  to  be  loaded  on  board,  under  the  stipulations  of  a  binding  con* 
tract  (lb.). 

Proof  of  Inception  of  the  Risk,"]  In  case  of  loss,  there  must  be  some  evi- 
dence of  the  ship's  sailing  upon  the  voyage  mentioned  in  the  policy  (Kostei 
V.  Jones,  1  .R.  &  M.  333 ;  Hughes,  484).  This  may  probably  be  proved 
by  some  of  the  crew;  or  proof  of  a  particular  destination  by  charter-party 
would  afford  a  presumption  that  she  sailed  on  the  chartered  voyage ;  so, 
proof  that  she  cleared  out  for  a  particular  port,  is  evidence  that  she  set  sail 
for  that  port  when  she  dropped  from  her  moorings  (per  Lord  Ellenborough, 
Cohen  v.  Hinckley,  2  Camp.  62 ;  Marsh.  Ins.  715).  Proof  of  a  convoy- 
bond  for  a  particular  port,  signed  by  the  captain,  coupled  with  the  evidence 
of  custom-house  officers,  that  a  certificate,  and  other  papers  for  such  voyage, 
would,  in  the  regular  course  of  office,  be  delivered  to  the  captain  before  he 
sailed,  together  with  proof  of  the  sailing,  has  been  held  evidence  of  the  ship 
having  so  sailed  on  such  voyage  (Cohen  v.  Hinckley,  Camp.  51).  A  license, 
for  the  port  mentioned  in  the  policy  is  evidence  to  the  efiect.?Marshall  v. 
Parker,  2  Camp.  69).  If  the  declaration  aver  that  the  ship  sailed  afler  the 
making  of  the  policy,  but  in  proof  she  is  found  to  have  sailed  before,  the 
variance  is  not  material  (Peppin  v.  Solomons,  5  T.  R.  496).  A  policy  on  a 
ship,  "  at  and  from"  a  place  attaches  during  her  stay  before  she  sails  (Palmer 
V,  Marshall,  8  Bing.  79);  but  where  the  policy  is  on  freight,  "at  and  from," 
&c.,  it  attaches  only  when  the  ship  is  at  the  place  in  a  condition  to  begin  to 
take  in  her  cargo  (Williamson  v.  Jones,  ib.  81,  u.;  1  Moo.  &  R.  86). 

The  Shipment  of  the  Goodsi]  This  is  usually  proved  by  the  captain,  and, 

if  he  be  dead,  the  production  oi  the  bill  of  lading,  and  proof  of  his  hand- 

« 
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writing,  will  be  evidence  of  the  shipping,  as  well  as  of  the  interest  (Haddow 
V.  Parry,  3  Taunt.  305).  But,  where  the  bill  of  lading  was  offered  in  evi- 
dence, to  prove  that  the  goods  were  shipped  on  the  plt.'s  account,  Lord  Ellen- 
borough  rejected  it,  as  being  nothing  more  than  the  declaration  of  the  captain 
(Dickson  v.  Lodge,  1  Stark.  226).  So,  the  copy  of  an  official  paper,  made 
in  pursuance  of  an  act  of  parliament,  by  an  officer  of  the  customs,  contain- 
ing an  account  of  the  cargo,  and  a  report  of  the  goods  on  hand,  is  evidence 
to  prove  the  shipping  (Johnson  y.  Ward,  6  Esp,  49 ,-  Hughes,  484). 

In  an  action  upon  a  policy  on  freight,  the  assured  must  show  that  some 
freight  would  have  been  earned,  either  by  proving  that  some  goods  were  put 
on  board,  or  that  there  was  some  contract  capable  of  being  enforced  fordoing 
80  (Flint  v.  Fleming,  1  B.  &  Ad.  48).  And  the  assured  cannot  recover  for 
the  whole  freight  even  under  a  valued  policy,  where  only  part  has  been  put 
on  board,  and  no  inchoate  risht  to  freight  had  arisen  under  a  charter-party 
or  other  contract  (Devaux  v.  I'Anson,  7  Sco.  507 ;  5  Bing.  N.  C.  519). 

Proof  of  Compliance  unth  Warranties,']  Where  a  policy  contains  a  war- 
ranty, a  strict  and  liberal  compliance  with  it  must  be  proved ;  and 
[  *240  ]  it  is  not  sufficient  to  show  something  taittamount  to  a  performance 
*(Pawson  V.  Watson,  Cowp.  785;  2  Saund.  200  c,  n.;  Weir  v. 
Aberdeen,  2  B.  &  Ad.  320).  Where  a  broker  proposes  a  policy  to  an  under- 
writer, in  a  ship  at  and  from  a  certain  place,  it  imports  either  that  the  ship 
is  there  at  the  time,  or  shortly  will  be  there.  A  delay  in  the  arrival  of  the 
vessel  at  the  place  where  the  risk  is  to  attach  alters  the  risk  (per  Ellen- 
borough,  C.  J.,  Hull  V.  Cooper,  14  East,  479;  cited  by  Tindal,  C.  J.,  Mount 
v.  Larkins,  8  Bing.  123 ;  recognised  in  Freeman  v.  Taylor,  8  Bing.  139). 
To  prove  compliance  with  a  warranty,  that  a  ship  was  of  a  particular  nation, 
proof  of  her  carrying  the  flag  of  that  nation  when  she  was  free  from  all  dan- 
ger of  capture,  and  that  the  captain  addressed  himself  to  a  consul  of  that 
nation  in  a  foreign  port,  is  prima  facie  evidence  (Arcangelo  v.  Thompson,  2 
Camp.  262).  Under  a  warrant  of  neutrality  it  is  sufficient  to  show  that  the 
ships  were  neutral  when  the  risk  commenced  (Eden  v.  Parkinson,  2  Doug. 
732,  a).  When  the  warranty  was  to  sail  with  convoy,  compliance  will  be 
presumed,  if  convoy  was  required  by  law  (Thornton  v.  Lance,  4  Camp.  231). 
The  official  letter  of  a  commander  of  the  convoy  to  the  Admiralty ,  at  the  end 
of  the  voyage,  seems  good  evidence  of  the  facts  therein  stated  respecting  the 
convoy  (Watson  v.  King,  4  Camp.  275).  The  log-book  of  a  ship  of  war 
seems,  also,  evidence  of  the  time  a  ship  under  convoy  sailed  (D'lsraeli  v. 
Jamete,  1  Esp.  427);  see  as  to  inspection  of  log-book,  anU^  "Inspection." 
In  a  policy  at  and  from  Hsimburgh,  the  warranty  that  the  ship  was  in  port 
on  a  certain  day  antecedent,  means  in  the  port  of  Hamburg ;  and  evidence 
that  she  was  in  any  other  port  will  not  satisfy  the  warranty  (Colly  v.  Hun- 
ter, 1  M.  dz^  S.  81).  A  warranty  Xo  depart  before  a  certain  day  means  to  be 
out  of  port ;  a  warranty  to  sail  is  satisfied  by  getting  under  weigh  (Moir  v. 
R.  A.  Comp.,  3  M.  &  S.  461 ;  6  Taunt.  241 ;  and  see  Long  v.  Anderdon,  3 
B.  &  C.  495).  But  unless  she  is  removed  it  will  not  be  sufficient  (Nelson 
V.  Salvador,  Moo.  &  M.  309).  So,  sailing  before  the  clearances  are  obtained 
will  not  be  a  sufficient  con^pliance  (Ridsdale  v.  Newman,  3  M.  6z;  S.  456). 
Nor  would  such  a  warranty  be  satisfied  by  the  ship  leaving  the  harbour  with- 
out her  full  crew,  though  the  remainder  were  engaged,  and  ready  to  sail 
(Graham  v.  Barras,  6  B.  <fc  Ad.  1011 ;  3  Nev.  &  M.  125 ;  Pettigrew  v.  Prin- 
gle,  3  B.  dz^  Ad.  520).  As  to  what  would  be  a  sufficient  compliance;  see 
(Bond  V.  Mitt,  Cowp.  601 ;  Thelluson  v.  Fergusson,  1  Doug.  361 ;  Cochrane 
¥•  Fisher,  1  C.  M.  &  R.  808 ;  5  Tyrw.  501,  502).    There  are  also  implied 
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warranties,  the  breach  of  which  will  prevent  the  pits,  recovering ;  as,  that 
the  vessel  is  sea-worthy ;  but  it  is  sufficient  if  she  is  sea- worthy  at  the  time 
of  sailing  (Annen  v.  Woodman,  3  Taunt.  299  ;  Hollingworth  v.  Brodrick,  7 
Ad.  &  R.  40).  A  ship  is  presumed  to  be  sea-worthy  (Parker  v.  Potts,  3 
Dow,  31);  but,  where  the  inability  of  the  ship  to  perform  the  voyage  becomes 
evident  soon  after  the  commencemenr,  the  presumption  is  that  the  ship  was 
not  sea-worthy  when  she  sailed  (Watson  v.  Clark,  1  Dow,  344 ;  Douglass 
V.  Scougall,  4  Dow,  269).  There  is  also  f>n  implied  warranty  that  the  ship 
is  equipped  and  manned  in  a  proper  manner  for  the  voyage ;  i.  e.  with  a 
crew  competent  for  the  voyage  considering  its  length,  and  the  circumstances 
under  which  it  is  undertaken.  Lord  Tenterden  (Law  v.  Hollingworth,  7  T. 
R.  161 ;  Forsham  v.  Chabert,  3  B.  &  B.  166  ;  Tait  v.  Levi,  14  East,  481); 
but,  if  the  crew  were  once  sufficient,  their  negligenpe  at  the  time  of  the  loss 
is  no  breach  (Bush  v.  Royal  Exchange  Assurance  Company,  2  B.  &  A.  73), 
It  seems  there  is  no  implied  warranty  on  the  part  of  the  owner  of  goods  in- 
sured that  the  ship  shall  be  in  all  respects  properly  documented  (Carruthers 
V.  Gray,  3  Camp.  142).  Goods  must  be  properly  stowed,  but  lading  them 
on  deck  is  not  necessarily  improper  (Millard  v.  Hibbert,  3  Q.  B. 
130).  A  warranty  may  be  annulled  *by  a  memorandum  on  the  [  *241  ] 
policy  without  a  new  stamp  (Hubbard  v.  Jackson,  4  Taunt.  174 ; 
Wein  v.  Aberdeen,  2  B.  &  A.  325).  It  is  immaterial  whether  the  warranty 
itself  is  expressed  in  the  margin  or  the  body  of  the  policy  (Bevan  v.  Stupart, 

1  Doug.  1 1 ;  De  Hahn  v.  Hartley,  1  T.  R.  343).  But  a  memorandum  con- 
tained on  a  separate  piece  of  paper,  and  inclosed  in  the  policy,  cannot  bo 
considered  a  warranty  (Pawson  v.  Barnevelt,  Doug.  12,  n.).  Ship-builders, 
who  have  never  seen  the  ship,  may  state  their  opinion  of  sea- worthiness,  on 
examining  a  survey  taken  by  others  (Beckwith  v.  Sydcbotham,  1  Camp.  117; 
Thornton  v.  Royal  Exchange  Assurance  Company,  Pea.  26).  It  may  be 
assumed  to  be  now  a  settled  rule  of  English  law,  that  all  sentences  of  foreign 
courts  of  competent  jurisdiction  to  decide  questions  of  prize,  are  to  be  received 
here  as  conclusive  evidence,  in  actions  upon  policies  of  insurance,  upon  every 
subject  immediately  and  properly  within  the  jurisdiction  of  such  foreign 
courts,  and  upon  which  they  have  professed  to  decide  judicially  (Lothian  v. 
Henderson,  B.  &  P.  499 ;  Bolton  v.  Gladstone,  6  East,  155 ;  Skiffin  v.  Lee, 

2  N.  R.  489 ;  and  see  2  Selw.  N.  P.  10th  ed.  1001 ;  anUy  p.  54).  Where 
the  warranty  is  dispensed  with,  by  an  admission  of  the  sea-worthiness  in  the 
policy,  the  deft,  cannot  dispute  it  (Parfitt  v.  Thompson,  13  M.  &  W.  392). 

Proof  of  LicenseJ]  When  it  is  necessary  to  prove  a  license,  the  original 
document  must  be  produced,  if  in  existence ;  if  proved  to  be  lost,  secondary 
evidence  may  be  given  (Kensington  v.  Inglis,  8  East,  273 ;  Brewster  v. 
Sewell,  3  B.  &  A.  296).  The  secondary  evidence  may  be  by  an  examined 
copy,  if  there  be  one;  if  none,  by  parol  testimony  (2  Atk.  71 ;  1  Esp.  409; 
1  Camp.  192,  601 ;  1  Star.  167).  But,  if  the  license  be  granted  in  this 
country,  pursuant  to  the  Stat.  48  Geo.  III.  c.  126,  the  next  best  evidence,  in 
case  of  loss,  is  the  register,  or  examined  copies  thereof,  together  with  copies 
of  the  order  in  council  from  the  Secretary  of  State's  office  (Rhind  v.  Wil- 
kinson, 2  Taunt.  243 ;  Eyre  v.  Palsgrave,  2  Camp.  605).  Proof  that  a 
vessel  warranted  to  carry  a  French  license  remained  at  Bordeaux  a  month 
after  the  inspection  of  the  document  purporting  to  be  a  French  license,  and 
of  other  documents,  by  the  officers  of  the  French  government,  is  prima 
facie  evidence  that  the  document  is  genuine  (Evereth  v.  Tunno,  1  Stark. 
508).  The  license  must  be  shown  to  apply  to  the  voyage  in  qucstiob  (Bar- 
low v.  M*Intosh,  12  East,  311).     If  the  license  be  not  granted  to  the  pit., 
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some  evidence  is  necessary  to  connect  him  therewith  (Robinson  v.  Morris,  5 
Taunt.  720;  1  Stark.  222;  and  see  Hagedom  v.  Reid,  3  Camp.  379).  But, 
with  regard  to  goods  prohibited  to  be  exported  without  license,  upon  proof 
that  they  were  entered  for  exportation  at  the  custom-house,  it  will  be  pre- 
sumed that  they  were  duly  licensed  (Van  Omerson  v.  Berwick,  2  Camp. 
44 ;  sec,  further,  Hughes,  485;. 

Froof  of  Xo5S.]  The  proof  of  loss,  if  traversed,  must  correspond  with 
the  averments  in  the  declaration  \  and  evidence  of  a  loss  of  one  nature  can- 
not be  given  in  evidence  under  a  count  upon  a  loss  of  another  description 
(see  Hughes,  48 1;  Kuien  Kempt  v.  Vigne,  1  T.  R.  304;  Abithol  v.  Bristow, 
2  Marsh.  157,  6  Taunt.  464).  The  captain's  protest  is  not  evidence,  nor 
will  the  deft,  be  permitted  to  read  it  in  evidence,  though  shown  to  him  by 
the  pit.'s  agent,  upon  demanding  payment  (Senet  v.  Porter,  7  T.  R.  158). 
A  loss  occasioned  by  the  expense  of  salvage  may  be  given  in  evidence, 
under  a  general  allegation  that  the  ship  sunk,  and  the  goods  were  spoiled 
(Carey  v.  King,  Rep.  t.  Hard.  304) ;  but  salvage,  payable  *under 
[*242]  the  decree  of  a  court  of  Admiralty  must  be  proved  by  regular 
evidence  of  the  judgment  of  that  court  (Thelluson  v.  Sheddon,  2 
N.  R.  229).  In  case  the  ship  is  not  heard  of  for  a  considerable  time,  loss 
may  be  presumed  (Koster  v.  Innes,  1  R.  &  M.  333 ;  Koster  v.  Reid,  6  B. 
<St  C.  19). 

To  constitute  a  loss  by  capture,  it  is  not  necessary  that  the  ship  should 
be  condemned,  and  carried  into  any  port  or  fleet  of  the  enemy  (per  Lord 
Mansfield,  C.  J.  in  Goss  v.  Withers,  2  Burr.  694).     In  every  case  of  cap- 
ture the  insurer  is  answerable  to  the  extent  of  the  sum  insured  for  the  loss 
actually  sustained  (Marsh.  422).     An  entry  in  Lloyd's  books,  stating  the 
capture,  is  evidence  of  that  fact  against  subscribers  at  Lloyd's,  but  is  not 
notice,  within  the  meaning  of  the  clause,  requiring  payment  within  a  certain 
time  after  notice  (Abel  v.  Potts,  9  Esp.  242).     As  to  how  far  the  sentence 
of  a  foreign  court  of  Admiralty  is  evidence  of  capture,  see  Lothian  v.  Hen- 
derson, 3  B.  &  P.  49,  cited  awte,  Vol.  I.,  p.  54;  also,  Marshall  v.  Parker,  2 
Camp.  69.     A  vessel  driven  on  the  enemy's  coast,  and  then  taken,  is  lost 
by  capture  (Green  v.  Elmsie,  Pea.  202).     Proof  of  capture  by  collusion 
will  support  an  averment  of  loss  either  by  capture  or  barratry  (2  Camp. 
621).     If,  after  capture,  a  ship  is  restored  in  a  condition  to  pursue  the  voy- 
age insured,  and  is  afterwards  lost  on  another  voyage,  it  is  not  a  loss  by 
capture  (Kulen  Kempt  v.  Vigne,  1  T.  R.  304).     To  support  an  averment 
that  the  ship,  with  the  goods  on  board,  was  arrested  by  persons  exercising 
the  powers  of  government,  and  the  goods  detained,  seized,  and  confiscated, 
it  is  sufficient  to  show  that  the  goods  were  forcibly  taken  from  on  board  the 
ship  by  persons  exercising  the  powers  of  government,  without  putting  in  any 
sentence  of  condemnation  (Carruthers  v.  Gray,  3  Camp.  142;  15  East,  35). 
As  to  proof  of  the  decree  of  a  foreign  court  (see  arde^  p.  55).    The  copy 
of  a  sentence  of  condemnation  of  a  foreign  court  is  not  made  evidence  for 
the  underwriters,  by  being  handed  over  to  them  by  the  insured  as  proof 
(Flindt  V.  Atkins,  2  Camp.  215). 

Loss  by  barratry  includes  all  loss  occasioned  to  the  owner  by  fraud  or 
knavery  of  the  master  of  the  ship ;  and  smuggling  by  the  captain  on  his 
own  account  will  be  evidence  of  barratry  (Lockyer  v.  Offleg,  1  T.  R.  252  ; 
see  numerous  instances  given,  and  cases  cited  2  Selw.  N.  P.  10th  ed.  960); 
but  if,  .by  the  gross  negligence  of  the  owner,  the  mariners  barratriliously 
carry  goods  on  board,  the  underwriters  are  not  liable  (Pisson  v.  Cape,  1 
Camp.  434).     Where  prisoners  of  war  rise,  and  confine  ail  the  crew  except 
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one,  who  is  heard  on  deck  conversing  with  them,  it  is  evidence  of  barratry 
to  go  to  the  jury  (Hucks  v.  Thornton,  Holt,  20).  Where  the  whole  ship 
is  let,  the  freighter  is  owner  pro  hac  vice  and  barratry  may  be  committed 
by  the  general  owner  (Vallys  v.  Wheeler,  Cowp.  143).  It  need  not  be 
proved  that  the  master  was  not  the  owner,  in  cases  of  barratry,  it  lying 
upon  the  underwriters  to  prove  that  he  was  (Ross  v.  Hunter,  4  T.  R.  99). 

It  has  been  held  to  be  a  loss  by  the  perils  of  the  sea,  when  the  insurance 
was  on  living  cattle,  warranted  free  from  mortality,  which  in  the  course  of 
the  voyage  were  killed  by  the  rolh'ng  of  the  ship,  and  others,  from  the  same 
cause,  received  such  injury  that  they  died  before  the  termination  of  the  voy- 
age (Lawrence  v.  Aberdeen,  5  B.  &  A.  107;  Gabay  v.  Lloyd,  3  B.  &  C. 
793 ;  5  D.  &  R.  641).  If  one  vessel  run  foul  of  another  (Buller  v.  Fisher, 
3  Esp.  67) ;  or  be"  run  down  through  gross  negligence  (Smith  v.  Scott,  4 
Taunt.  126);  or  be  wrecked  through  the  barratry  of  the  master  (Hcyman  v. 
Parish,  2  Camp.  149);  or  if  a  transport,  insured  for  twelve  months,  be,  in 
a  dry  harbour,  damaged  by  taking  ground  at  ebb-tide  (Fletcher  v. 
*Inglis,  2  B.  &  Ad.  315),  So,  in  an  insurance  on  goods,  if  the  [*243] 
ship  be  stranded  and  lost,  but,  while  lying  on  the  shoal,  be  seized, 
and  the  goods  confiscated  (Hahn  v.  Corbett,  2  Bing.  205);  so  where  a  por- 
tion of  the  goods  was  saved  from  the  wreck,  but  never  came  to  the  hands 
of  the  owners  (Bondiett  v.  Hentig,  Holt,  149).  But,  where  a  ship  was  hove 
down  for  repairs  on  a  beach  within  the  tide-way,  and,  the  tide  rising,  was 
bilged,  it  was  held  not  a  loss  by  the  perils  of  the  sea  (Thompson  v.  Whit- 
more,  3  Taunt.  227;  and  see  Phillips  v.  Barber,  5  B.  &  A.  161);  neither 
where  the  destruction  of  a  vessel  is  by  worms  at  sea  (Rohl  v.  Parr,  1  Esp. 
445) ;  nor  where  the  ship  is  mistaken  for  an  enemy,  and  sunk  by  the  firing 
of  another  English  ship  (Cullen  v.  Butler,  5  Moo.  dc  S.  461);  are  these 
losses  by  perils  of  the  sea ;  and  the  loss  may  be  within  the  policy  where  it 
was  remotely  occasioned  by  the  negligence  of  the  crew  (Walker  v.  Mait- 
land,  5  B.  &  A.  171 ;  and  see  Bishop  v.  Penlland,  7  B.  &  C.  219;  Shore 
V.  Bental,  ib.  798  n.);  or  by  negligent  loading  (Redman  v.  Wilson,  14"  M. 
&  W.  476);  or  the  mistake  of  the  jnaster,  he  being  a  person  of  competent 
skill  (Phillips  v.  Hcadlam,  2  B.  &  Ad.  380).  Where  a  ship  agreed  to  be 
sea- worthy  is  so  damaged  by  a  storm  that  her  value  when  repaired  would 
be  less  than  the  expenses  of  repairing  her,  it  is  a  total  loss  by  perils  of  the 
sea  (Phillips  v.  Nairne,  4  C.  B.  343).  It  is  the  province  of  the  jury  to  de- 
termine whether  the  cause  of  the  loss  be  a  peril  of  the  sea  or  not  (per  Ken- 
yon,  C.  J.,  in  Buller  v,  Fisher,  Ab.  Sh.  236).  A  ship  never  heard  of  is 
presumed  to  have  foundered  at  sea  (Green  v.  Brown,  2  Stra.  1199).  It  is 
sufficient  if  the  ship  has  never  been  heard  of  in  this  country,  without  calling 
witnesses  from  the  port  of  her  destination  (Irvemlow  v.  Oswin,  2  Camp. 
85).  In  Haustman  v.  Thornton,  Holt,  242,  a  ship  which  sailed  on  a  seven 
weeks'  voyage,  and  had  not  been  heard  of  for  eight  or  nine  months,  was 
presumed  to  be  lost. 

As  to  evidence  of  stranding,  see  M*Dougle  v.  Royal  Exchange  Assurance 
CJompany,  4  M.  &  S.  rj03;  Baker  v.  Toury,  1  Stark.  436;  Harman  v. 
Vaux,  3  Camp.  431 ;  HofTman  v.  Marshall,  2  Bing.  N.  C.  383 ;  Bishop  v. 
Pcntland,  7  B.  &  C.  224 ;  Rayner  v.  Godmena,  5  B.  &  A.  225 ;  Barrow  v. 
Bell,  4  B.  &  C.  736 ;  Hearns  v.  Edmunds,  1  B.  &  B.  388 ;  Wells  v.  Hop- 
wood,  3  B.  &  A.  34 ;  Kingsford  v.  Marshall,  8  Bing.  458 ;  Roux  v.  Salvader, 
1  Bing.  N.  C.  526;  see  ib.  3  Bing.  N.  C.  266. 

If  the  ship  is  destroyed  by  fire,  it  is  immaterial  whether  it  is  occasioned 
by  a  common  accident,  or  by  lightning,  or  by  an  act  done  in  duty  to  the 
state.    Proof,  therefore,  that  the  ship  was  burned,  to  prevent  her  falling  into 
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the  hands  of  the  enemy,  is  proof  of  a  loss  hy  fire  (Gordon  v.  Rimmington,  1 
Camp.  023) ;  so,  if  the  ship  be  burned  by  the  negligence  of  the  master  and 
mariners  (Bush  v.  Ray,  Ex.  As.  Co. ;  2  B.  &  A.  72) ;  but,  if  the  goods  be 
burned  in  consequence  of  being  put  on  board  in  bad  condition,  it  is  not  a  loss 
by  fire  (Boyd  v.  Dubois,  3  Camp.  133). 

Notwithstanding  a  policy  of  insurance  is  a  contract  of  indemnity,  it  is  to 
be  taken  with  this  qualification,  that  the  parties  may  agree  beforehand  in 
estimating  the  value  of  the  subject  insured,  by  way  of  liquidated  damages 
(Irving  V.  Manning,  6  C.  B.  391). 

A  policy  was  effected  on  a  ship  valued  at  17,500/.  Upon  a  special  verdict 
it  was  found,  that  during  the  voyage  the  ship  was  so  much  damaged  by  perils 
of  the  sea,  as  to  be  incompetent  to  proceed  without  repair ;  that  the  neces- 
sary expenditure  in  order  to  make  her  seaworthy  would  have  amounted  to 
10,500/.,  and  that  the  ship,  when  repaired,  would  have  been  worth  9000/. 
only,  which  was  her  marketable  value,  as  well  at  the  period  of  effecting  the 
policy,  as  also  immediately  before  the  damage;  that  under  the  circumstances, 
a  prudent  owner,  uninsured,  would  not  have  repaired ;  and  that  Xhe  vessel 
was  duly  abandoned  to  the  underwriters:  held,  by  the  House  of  Lords, 
affirming  the  judgment  of  the  Court  below,  and  in  conformity  with  the  doc- 
trine laid  down  in  Allen  v.  Sugrue,  8  B.  C.  561,  and  Young  v.  Turing,  2 
M.  &  G.  593 ;  2  Scott,  N.  R.  752,  that  the  assured  were  entitled  to  recover, 
as  for  a  total  loss,  the  value  stated  in  the  policy  (fb.). 

A  declaration  stated,  that  the  pit.  insured  the  goods,  body,  tackle,  &c.,  of 
the  ship  C,  valued  at  5,000/;  that  the  ship  and  freight  were  warranted  free 
from  average  under  three  per  cent.,  unless  general,  or  the  ships  were  strand- 
ed;  that  the  6.  M.  Insurance  Company  became  insurers  for  the  sum  of  1,500/. 
upon  a  policy,  which  provided  that  the  capital  stock  of  the  said  company 
should  alone  be  liable  to  make  good  all  claims  under  that  policy,  and  that 
no  proprietor  should  be  charged  beyond  the  amount  of  his  shares  in  the 
stock  of  the  company;  that  the  de(\s.  were  directors,  who  executed  the 
policy,  and  in  consideration  of  the  payment  of  the  premium,  at  their  request 
undertook  that  the  company  should  perform  the  policy.  The  declaration 
then  alleged  that  the  bower-anchor  and  kedge-anchor  were  lefl  in  the  sea 
and  lost  to  the  ph.,  whereby  he  sustained  a  general  average  loss ;  and,  as  a 
second  breach,  that  the  ship,  being  strained  and  damaged,  the  pit.  sustained 
a  general  average  loss  on  the  said  ship,  her  masts,  ropes,  and  cables,  to  a 
larger  amount  than  3/.  per  cent,  on  all  the  moneys  insured  thereon,  to  wit, 
to  the  amount  of  50/.  upon  the  sum  ins  : red,  whereby  the  said  company 
became  liable  to  pay  the  pit.,  to  wit,  200/.,  being  their  proportion  of  the  said 
average  loss  in  respect  of  the  said  sum  of  1500/.,  and  that  the  company's 
funds  were  sufficient.  Third  plea,  that  the  said  anchors  and  cables  were  not 
lefl  in  the  sea  and  lost.  Fourth  plea,  that  the  pit.  had  not  suffered  an  average 
loss  OQthe  said  ship  or  vessel,  her  masts,  ropes,  and  cables,  to  the  amount  of 
3/.  per  cent,  on  all  the  moneys  insured :  held,  first,  that  the  pleas  were  bad, 
the  traverses  being  too  large  (Dawson  v.  Wrench,  18  L.  J.,  Exch.,  229). 
Held,  secondly,  that  the  declaration  showed  a  personal  responsibility  of  the 
defts.,  the  funds  of  the  company  being  sufficient  (lb.).  Held,  thirdly,  that 
the  second  breach  was  bad,  as  it  did  not  sufficiently  aver  that  the  loss  ex- 
ceeded 3/.  percent,  on  the  value  of  the  articles  insured  (lb.).  Held,  fourthly, 
that  upon  demurrer  to  the  plea  to  the  second  breach,  although  the  plea  was 
bud,  the  defl.,  on  that  demurrer,  was  entitled  to  judgment  (lb.). 

Goods  were  received  on  board  a  ship  at  P.,  on  freight  for  L. ;  whilst  pro- 
ceeding out  of  the  harbour  of  P.,  she,  by  perils  of  the  sea,  struck  on  a  rock 
and  a  bank,  which  rendered  it  necessary  for  her  to  put  back  for  repair. 
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The  cargo  was  accordingly  landed,  and  the  ship  hove  down  and  surveyed, 
and  ultimately  the  master,  with  the  concurrence  of  the  merchants  to  whom 
whom  he  had  been  directed  by  the  owner  to  apply  for  a  cargo,  caused  her  to 
be  repaired ;  the  costs  of  the  repairs  exceeded  7,000/.,  which  was  more  than 
the  value  of  the  ship  when  repaired ;  being  so  repaired,  the  ship  took  on 
board  the  same  cargo,  and  duly  arrived  at  Liverpool.  The  master,  unable 
otherwise  to  raise  money  for  the  repairs,  pledged  the  ship,  freight  and  cargo, 
for  the  sum  expended,  with  bottomry  premium  of  20  per  cent.  As  soon  as 
the  owner  received  information  that  the  repairs  were  likely  to  exceed  the 
value  of  the  ship  when  repaired,  he  gave  notice  of  abandonment  to  the  several 
underwriters  on  ship  and  freight.  Upon  the  arrival  of  the  ship  at  L.,  she 
was  seized,  and  sold  under  process  of  the  Court  of  Admiralty,  at  the  instance 
of  the  obligees  of  the  bottomry  bond,  to  whom  the  proceeds  of  the  ship 
(1,675/.),  and  the  freight  (2,200/.)  were  paid  over.  These  facts  appearing 
upon  a  special  verdict,  upon  which  it  was  found  that,  in  respect  of  the  pre* 
mises,  the  owner  and  the  several  other  parties  acted  hona  Jide^  and  that,  the 
owner  acted  without  laches,  and  as  a  prudent  owner  of  ship  and  freight,  If 
uiTinsured,  would  have  acted :  held,  that  under  the  circumstances,  the  adven- 
ture was  not  in  point  of  fact  abandoned;  and  that  it  was  not  found,  and 
could  not  be  inferred  that  a  prudent  owner,  if  uninsured,  would  not  have 
repaired,  the  underwriters _pn  freight  were  not  liable  as  for  a  total  loss  (Chap- 
man V.  Benson,* 5  C.  B.  330).  Held,  also,  that  the  Court  was  not  at  liberty 
to  refer  to  the  finding  of  the  jury  upon  another  issue,  that  the  ship  was 
wholly  lost,  and  to  take  the  fact  as  found,  in  deciding  whether  the  freight 
was  wholly  lost,  and  lost  by  peril  insured  against  (lb.). 

A  vessel  was  insured  *'  at  and  from  Liverpool  to  Quebec,  during  her  stay 
there,  and  from  thence  back  to  her  discharging  port  in  the  United  Kingdom, 
and  until  she  had  moored  at  anchor  twenty^four  hours  in  good  safety.^'  The 
vessel  was  to  take  timber  at  Quebec,  and  to  proceed  therewith  to  Wallasey 
Pool,  in  the  Mersey,  or  as  near  thereto  as  she  could  safely  get,  and  thero 
discharge  her  cargo.  The  vessel  sailed  on  the  23d  July,  and  arrived  in  the 
Mersey  on  the  4th  September,  and  anchored  at  the  Bell  Buoy.  The  next 
morning  she  was  towed  up  by  a  steam-boat  and  came  abreast  of  Wallasey 
Pool ;  but  being  unable  to  enter  the  pool  by  reason  of  her  too  great  drafl  of 
water,  the  captain  anchored,  and  proceeded  to  Liverpool  to  report  the  vessel, 
and  engaged  lumpers  to  discharge  the  cargo  at  a  fixed  rate  of  payment,  and 
to  raft  the  timber  into  Wallasey  Pool,  and  discharged  his  crew  as  was  usual 
on  a  ship's  arrival  at  Liverpool.  He  then  proceeded  to  discharge  the  deck 
cargo,  and  afterwards  a  considerable  portion  of  the  other  cargo  by  the  usual 
mode  at  the  stem  port;  and  after  occupying  in  this  way  several  days,  the 
ship,  on  tho  14lh  of  September,  fell  over  and  sustained  damage.  The  cap- 
tain always  intended  to  take  the  vessel  into  Wallasey  Pool,  with  as  much  of 
the  cargo  on  board  as  he  could  carry  with  safety :  held,  that,  under  the 
above  circumstances,  the  underwriters  were  not  liable,  the  vessel  having 
been  moored  in  safety  twenty-four  hours  after  her  arrival  at  the  port  of  dis- 
charge (Whitwell  V.  Harrison,  2  Exch.  127). 

Insurance  on  ship  at  and  from  Liverpool  to  ports  and  places  in  China  and 
Manilla,  all  or  any,  during  tho  ship's  stay  thero  for  any  purposes,  and  from 
thence  to  her  port  or  ports  of  calling  and  discharge  in  the  United  Kingdom, 
with  liberty  to  call  and  stay  at  all  or  any  ports  or  places  on  either  side  of 
and  at  the  Cape  of  Good  Hope.  The  ship  sailed  from  Liverpool  direct  to  a 
port  in  China,  hiving  on  board  a  cargo  for  that  port  and  Manilla  ;  and  from 
thence  she  proceeded  to  Manilla,  and  there  discharged  tho  remainder  of  her 
outward  cargo.   At  MaDiUa  the  captain  took  on  board,  on  freight,  230  chetts 
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of  opium,  for  Tongkoo,  another  port  in  China,  (not  being  thereby  a  tenth 
part  laden,)  and  sailed  for  Tongkoo,  there  to  seek  a  freight  for  the  United 
Kingdom,  and  on  her  voyage  thither  was  lost  by  perils  of  the  sea.  Tongkoo 
is  quite  out  of  the  direct  course  from  Manilla  to  the  United  Kingdom:  held, 
on  error  in  the  Exchequer  Chamber,  (affirming  the  judgnnu&nt  of  the  Court 
o(  Exchequer,)  that  the  words  "  from  thence,"  in  the  policy,  meant  not 
*^from  Manilla"  only,  but ''  from  ports  or  places  in  China  and  Manilla,  all  or 
any,"  and  that  the  sailing  from  Manilla  to  Tongkoo  for  the  purpose  of  seek- 
ing a  homeward  cargo  was  not  a  deviation  (Pratt  v.  Ashley,  1  Exch.  Rep. 
267;  Ashley  v.  Pratt,  16  M.  &  W.  471,  in  the  Court  below;  17  L.  J., 
Exch.,  135). 

A  policy  contained  a  clause,  that  the  ship  was  to  be  "  allowed  to  be  sea- 
worthy for  the  voyage."  In  the  course  of  the  voyage  she  met  with  a  violent 
storm,  by  which  she* was  much  damaged,  and  obliged  to  put  into  the  Mauri- 
tius. On  .examination  there,  it  was  found  that  the  ship  would  require  very 
extensive  repairs  to  majce  her  seaworthy,  the  cost  of  which  would  exceed 
her  value  when  repaired,  that  many  of  the  beams  were  broken,  and  many  of 
thebolisand  fastenings  loosened;  and  that,  the  vessel  being  old  and  in  many 
parts  decayed,  the  decayed  parts  could  not  be  again  made  use  of,  as  they 
would  not  bear  re-bolting,  but  would  require  to  be  replaced  with  new  timbers. 
In  an  action  upon  the  policy,  averring  the  total  loss  by  a  peril  insured 
against,  the  judge  left  it  to  the  jury  to  say,  whether  the  costs  of  the  repair 
of  the  damage  arising  from  the  perils  insured  against  would  have  been 
greater  than  the  value  of  the  ship  when  jepaired ;  telling  them,  that,  if  they 
were  of  that  opinion,  they  should  tind*  for  the  plaintiff;  which  they  did :  held, 
that  this  was  a  correct  direction,  and  the  verdict  warranted  by  the  evidence ; 
for  that  the  judge  was  not  bound  to  tell  the  jury,  that,  in  considering  the 
repairs  that  were  necessary,  they  must  exclude  from  their  estimate  all  such 
repairs  as  were  rendered  necessary  by  the  decayed  state  of  the  ship  (Phillips  ^ 
v.  Nairne,  4  C.  B.  343). 

OtJier  Losses,'\  Where  the  master  and  crew  of  a  British  ship  believing 
the  ship  insured  to  be  an  enemy's  ship  about  to  attack  them,  fired  at  and 
sunk  her  with  the  goods  on  board :  it  was  held,  that  this  loss  iell  within  the 
general  and  comprehensive  words  contained  in  the  policy  : — "  All  other 
perils,  losses  and  misfortunes  which  had  or  could  come  to  the  damage  of  the 
goods  and  ship,  or  part  thereof"  (Cullen  v.  Butler,  5  M.  &  S.  461).  So, 
where  an  English  ship,  having  dollars  on  board,  was  on  her  voyage,  an 
armed  vessel  proceeded  from  an  enemy's  ship  in  order  to  attack  her,  and  the 

master,  for  the  purpose  of  preventing  the  dollars  from  falling  *'into 
[  *244  ]  their  hands,  threw  them  overboard :  it  was  holden  to  be  a  loss 

within  the  general  words  of  the  policy  (Butler  v.  Welchman,  3  B. 
d(  A.  398 ;  see  also  Pliillips  v.  Barber,  5  B.  &  A.  161 ;  Devaux  v.  Tansou, 
5  Bing.  N.  C.  619). 

Proof  of  Amount  of  Loss  and  Damage,']  A  partial  loss  may  be  proved 
under  a  count  for  a  total  loss  (Gardiner  v.  Grosedale,  1  Bl.  R.  198 ;  Ruckcr 
v.  Palsgrave,  1  Camp.  557;  1  Taunt  419).  An  adjustnient  is  proved  by 
the  signature  of  the  underwriter,  or  of  his  agent,  and  authority  to  subscribe 
a  policy,  seems  evidence  of  authority  to  sign  an  adjustment  (Richardson  v. 
Anderson,  1  Camp.  43,  n.).  The  production  of  a  policy  of  insurance,  by 
the  assured,  with  the  adjustment  on  it,  and  the  natne  of  the  duft.  struck  olT 
tlie.  policy,  is  not  evidence  of  the  payment  to  the  assured  of  the  sum  adjusted 
(Adams  v.  Saunders,  Moo«  6c  M.  373 ;  4  C.  &  P.  75).    An  adjustment  i^ 
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only  prima  facie  evidence  against  the  underwriter,  and  does  not.  bind  him 
unless  there  was  a  full  disclosure  of  the  circumstances  of  the  case  (Sheppard 
▼.  Charter,  1  Camp.  274;  Rodgers  v.  Mayly,  1  Saund.  191);  and  fraud 
opens  an  adjustment  (Christian  v.  Comler,  2  Bsp.  469) ;  an  adjustment  does 
not  require  a  stamp  (Wilde  v.  Simpson,  2  Selw.  N.  P.  979).  Salvage,  upon 
recapture,  must  be  proved  by  producing  the  proceedings  of  the  Admiralty 
Court,  ascertaining  the  amount  (Thelluson  v.  Shedden,  2  N.  R.  229).  In  open 
policies,  the  assured  must  prove  to  the  extent  of  his  loss ;  but,  in  valued  poli- 
cies, if  the  loss  be  a  total  one,  he  need  only  show  some  interest ;  if  partial, 
he  must  show  the  amount  of  loss,  as  in  an  open  policy  (2  Saund.  201,  n. 
Stat.  19  Geo.  II.  c.  37).  The  certificate  of  an  agent  of  Lloyd's  resident 
abroad,  is  not  admissible  to  prove  the  amount  of  the  damage,  though  the 
deft,  is  a  subscriber  at  Lloyd's  (Drake  v.  Marryatt,  1  B.  &  C.  473 ;  2  D.  & 
R.  696). 

Capture  or  the  necessary  desertion  of  the  ship  constitutes  a  total  loss  (per 
Bayley  J.,  Holdsworth  v.  Wise,  7  B.  &  C.  799).  Before  the  pit.  can  recover 
for  a  total  loss,  it  is  necessary,  in  some  cases,  to  prove  an  abandonment. 
''The  late  cases  show  that,  a  mere  loss  of  the  adventure  by  retardation  of 
the  voyage,  without  loss  of  the  other  by  its  being  actually  taken  from  the 
ship  or  spoiled,  does  not  constitute  a  total  loss  under  a  policy,  unless  by  the 
aid  and  effect  of  an  abandonment  (per  Lord  Tenterden,  Naylor  v,  Taylor,  9 
B.  &  C.  723;  citing  Anderson  v.  Wallis,  2  M.  &  S.  240;  and  Holdworth 
V.  Wise,  7  B.  6z;  C.  794).  As  to  the  law  respecting  &  constructive  total  loss 
see  Rouxv.  Salvador,  1  Bing.  N.  C. ;  overruled  in  the  Exchequer  Chamber, 
8  Bing.  N.  C.  266 ;  and  see  Cambridge  v.  Anderdon,  1  C.  &;  P.  215  ;  2  B. 
&C.  691. 

The  notice  of  abandonment  may  be  by  parol,  but  it  must  be  certain,  and 
not  left  to  inference  (Parmater  v.  Todhunter,  1  Camp.  541) ;  and  it  must 
be  given  in  a  reasonable  time  (Hudson  v.  Harrison,  3  B.  &  B.  106;  Read 
V.  Bonham,  3  B.  6z;  B.  147;  Hunt  v.  Royal  Exchange  Assurance  Com- 
pany, 5  M.  6z;  S.  47).  So,  the  underwriter  is  bound  to  say,  within  a 
reasonable  time  afler  receiving  notice  of  abandonment,  whether  he  will  accept 
it  or  not  (Hudson  v.  Harrison,  3  B.  &  B.  106).  A  party  jointly  interested 
in  the  subject-matter  of  the  insurance,  and  who  has  affected  the  insurance, 
may  give  notice  of  abandonment  for  all  (Hunt  v.  Royal  Exchange  Assurance 
Company,  5  M.  &  S.  47).  Where  the  policy  is  on  the  ship  and  freight,  and  ' 
there  is  such  a  constructive  total  loss  of  the  ship  as  warrants  ofi  abandonment, 
the  insured  may  recover  as  for  a  total  loss  of  freight,  although  the  ship  in  fact 
completes  the  voyage  and  earns  freight(Banson  v.Chapman,6  Man.  &G.782). 

*  Effect  of  Payment  of  Money  into  Court."]  If  money  be  paid 
into  court  generally,  it  is  an  admission  of  the  policy  stated  in  the  [  *245  ] 
special  counts,  and  deA.  may  not  show  a  subsequent'  alteration, 
though  without  his  knowledge  (Andrews  v.  Palsgrove,  2  East,  325 ;  2  T.  R. 
276,  288 ;  3  B.  &  B.  657;  Dye  v.  Ashlon,  1  B.  &  C.  3  ;  2  D.  &  R.  19). 
But,  where  the  pit.  had  led  the  del\.  to  suppose  the  question  to  be  tried  was 
fraud,  and  allowed  him  to  prepare  his  evidence  accordingly,  the  Court  of 
Common  Pleas  have  refused  to  suffer  the  pit.  to  avail  himself  of  payment  of 
money  into  court  as  an  admission  (Muller  v.  Hartshorne,  3  B.  &  P.  556). 
Nor  will  such  payment  preclude  the  insurer  from  showing,  in  a  policy  upon 
the  goods,  from  the  loading  thereof  at  A.  that  the  goods  were  not  laden  at 
the  place  mentioned  in  the  policy  (Mellish  v.  Allnut,  2  M.  &  S.  106).  Nor 
does  it  admit  beyond  the  sum  p^id  in,  as  where  a  total  loss  is  averred  (Ruchen 
V.  Palsgrave,  1  Taunt.  419;  1  Camp.  567)«    If  a  total  loss  and  a  stranding 
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be  averrod,  the  payment  does  not  admit  .the  various  causes  stated ;  but  the 
pit.  must  still  prove  to  which  of  them  the  loss  was  owing  (Everett  v.  Bell,  7 
Taunt.  450  ;  Stafford  v.  Clark,  2  Bing.  377).  The  deft,  is  not  precluded, 
by  such  payment,  from  setting  up  the  Statuteof  Limitations,  or  the  illegality 
of  the  contract,  to  bar  the  residue  of  the  sum  claimed  (Long  v.  Greville,  3 
B.  &  C.  10 ;  4  D.  &  R.  632  ;  Cox  v.  Parry,  1  T.  R.  464  ;  Ribbans  v.  Cricket, 
1  B.  &  P.  264,  post). 

In  Action  on  Life  Policy  J]  The  evidence  in  an  action  on  a  life  policy 
will  consist,  in  general,  in  proof  of  the  policy,  the  interest  of  the  insurer,  the 
plt.'s  right  to  sue,  the  compliance  with  the  warranties  and  conditions  on  the 
policy,  and  the  death  of  the  person  whose  life  was  insured;  but,  on  an  action 
on  a  policy  under  seal,  as  the  deA.  must,  in  general,  plead  all  defences 
specially,  pit.  will  have  to  prove  only  the  isisues  raised  by  the  pleas,  except 
in  action  against  the  two  incorporated  companies  (ante^  p.  234).  As  to 
efiect  of  payment  of  money  into  court,  see  supra. 

Tfoof  of  TdLilcyI\  What  hns  been  already  said  as  to  the  proof  of  the 
policy  in  actions  on  marine  insurances  will  here  apply  («n^,  p.  235). 

Proof  of  Interest  and  RigJit  to  Sue.'\  The  pit.  must  prove  an  interest  in 
the  life  insured  within  the  14  Geo.  111.  c.  48,  s.  1,  3,  &  4;  as,  that  the  pit. 
was  a  legal  creditor  (Park.  Ins.  639,  640 ;  9  East,  344 ;  5  M.  &  S.  423) ;  or 
a  trustee  (Pea.  151).  Marine  insurances  are  expressly  excepted  from  tliis 
Stat. ;  see  the  provision  in  the  4th  sect.  The  word  interest  in  the  foregoing 
statute  menn9 pecuniary  interest  in  the  life  or  event  insured;  hence  a  policy 
affected  by  a  father  in  his  own  name  on  the  life  of  his  son,  the  father  not 
having  any  pecuniary  interest  therein  is  void  (Halford  v.  Kymcr,  10  B.  6c 
C  724).  If  the  action  be  by  the  party  to  the  policy,  the  pit.'s  right  to  sue 
will  be  proved  by  the  policy  and  other  facts.  If  the  action  be  by  nn  assignee 
or  executor,  his  title  must  be  proved,  as  in  other  cases  (see  '^  Bankkuft,^* 
"  Execctor"). 

Proof  of  Compliance  tcith  Warranties  and  Conditioris.]  Evidence  of 
this  must  be  adduced  according  to  the  averments  in  the  declaration.  The 
conditions  must  be  performed  according  to  the  terms  used,  and  the  apparent 
ntent  of  the  parlies;  and  they  are  not  satisfied  by  n  performance  ct/  pres 
see  Want  v.  Blunt,  12  East,  183 ;  3  Camp.  137  ;  5  T.  R.  695.)  Where  a 
policy  contained   an  express  s'ipulation,  that  the  declaration  as  to  health 

should  be  true,  and  *  where  this  is  denied  by  the  plea,  the  proof 
[  *246  ]  lies  on  the  ph.,  and  he  must  bi'gin  (Rawlins  v.  Desborough,  2  Moo. 

&  R.  70;  Geach  v.  Jngall,  14  M.  &  VV.  95,  sedqucere).  A  war- 
ranty that  a  person  is  in  good  health,  means  that  he  is  in  a  reasonable  good 
stale  of  health ;  it  cannot  mean  that  he  is  free  from  the  seeds  of  disorder ; 
and,  though  he  may  have  laboured  under  a  particular  infirmity,  yet  if  it  be 
proved  by  medical  men,  that  it  did  not,  in  their  judgment  contribute  to  his 
death,  this  warranty  is  complied  with.  Thus,  the  warranty  of  good  health,  is 
complied  with,  though  the  party  was  snhjrci  to  various  fits  of  the  gout,  accora* 

e anted  whh  spasms  and  convufsions  (Willis  v.  Poole,  Park,  Ins.  650;  and  see 
Loss  v.  Bradshaw,  1  Bl.  R.  312).  And,  if  the  disorder  under  which  a  party 
labours  does  not  have  n  natural  tendency  to  shorten  life,  it  is  no  breach  of  the 
warranty  (Watson  v.  Manwanng,4  Taunt.  763);  though,  indeed,  if  particular 
question  be  asked,  which  are  not  fairly  answered,  this  avoids  the  policy » 
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if  materia],  though  the  death  happened  from  another  disorder,  and  the 
creditor,  for  whose  benefit  the  policy  wns  made,  was  in  no  wise  privy  to 
the  fraud  (Watson  v.  Bevern,  1  C.  &  P.  363 ;  Morrison  v.  Muspratt,  3  Bing. 
60). 

It  is  the  duty  of  the  assured  to  disclose  all  material  facts  within  their 
knowledge,  and  the  proper  question  for  the  jury  is  whether  in  their  opinion 
the  facts  be  materia],  and  not  wlietlier  the  party  believed  them  to  be  so  (Von 
Lindeneau  v.  Desborough,  8  B.  &  C.  566,  cited  by  Parke,  B.,  in  Wainwright 
▼.  Bland,  1  Tyrw.  &  G.  420;  see  also  Morrison  v.  Muspratt,  4  Bing.  60; 
Williams  ▼.  Duckett,  cited  6  C.  &  P.  3 ;  Rawlins  v.  Desborough,  2  Moo.  & 
R.  328).  In  an  assurance  upon  the  life  of  another,  the  life  insured  if  applied 
to  for  information,  is  in  giving  such  information  implied  by  the  agent  of  the 
party  insuring,  who  is  bound  by  his  statements,  and  must  suffer  if  they  are 
false,  although  he  is  not  acquainted  with  the  life  insured,  and  although  the 
agent  of  the  insurance  office  undertakes  to  do  all  that  is  required  by  his 
office  (Everett  v.  Desborough,  5  Bing.  503) ;  as  to  non-communication  of 
former  insanity  (see  Swete  v.  Fairlie,  6  C.  &  P.  1);  intemperate  habits 
(Craig  V.  Fenn,  1  C.  &  M.  43;  Southcombe  v.  Merrimmi,  1  C.  &  M. 
286). 

The  statements  of  a  wife  made  to  an  acquaintance,  concerning  her  state 
of  health,  are  good  evidence  to  show  her  state  of  health  (Aveson  v.  Lord 
Kinnaird,  6  Bast,  188).  A  misrepresentation  or  concealment  does  not,  in 
general,  invalidate  a  policy,  unless  a  jury  can  find  it  to  have  l)een  made 
with  a  fraudulent  design;  and,  at  all  events,  a  concealrr.ent  of  an  immaieral 
fact  cannot  invalidate  it  (see  Hughes,  501 ;  Stackpole  v.  Simeon,  Park,  Ins, 
648  ;  6  Taunt.  186). 

The  clause  avoiding  a  policy  on  the  ground  of  suicide,  includes  all  volun- 
tary self-destruction,  therefore  the  unsoundness  of  the  party's  mind  is  not 
material  (C  lift  v.  Schwade,  3  C.  B.  437  ;  see  Borradaile  v.  Hunter,  5  Man. 
&  G.  639). 

Troof  of  DeathJ]  The  death  should  be  proved  to  have  taken  place  with* 
in  the  period  mentioned  in  the  policy  (see  ante,  *'  Dkath)".  When  a 
question  arises  whether  a  loss  took  place  within  the  time  specified,  this  is  to 
be  determined  by  the  jury,  upon  the  evidence  (Park,  644;  2  Salk.  625 ;  1 
Ld.  Raym.  480). 

In  Action  on  Fire  Policy.']  In  this  action,  the  pit.  must  prove,  if  raised 
by  deA.'s  pleas  {ante,  p.  234),  the  policy,  pit.'s  interest  and  title  to  sue,  the 
compliance  with  the  warranties  as  to  df*scription  of  property,  &c.,  and  condi- 
tions  precedent ;  the  loss  within  the  limited  time,  the  amount  of  such  loss, 
and  other  ^subsequent  acts,  to  entitle  pit.  to  the  sum  insured.  As 
to  effect  of  payment  of  money  into  court,  see  anUy  p.  245.  [  *247  ] 

Proof  of  PoUicy^  What  has  l)een  already  said  in  actions  on  policies  of 
marine  insurance  will,  for  the  most  part,  here  apply  {ante,  p.  235).  The 
amount  of  the  stamp  duty  on  insurances  against  fire,  is  fixed  by  55  Geo.  HI. 
e.  84,  schedule,  part  1 ;  see  also  9  Geo.  IV.  c.  13,  s.  1.  By  3  &  4  Will. 
IV.  c.  28,  insurances  on  farming  stock  were  exempted  from  stamp  duties,  and 
the  duties  on  certain  marine  insurances  were  reduced. 

Proof  of  Plaintiff '*$  Interest  and  Title  to  «/e.]  It  is  necessary  to  proVe 
that  the  pit.  was  interested  in  the  property  insured  (14  Geo.  HI.  c.  48).  An 
assignee  of  a  policy  cannot  sue  unless  the  assignment  took  place  with  the 
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consent  of  the  office  or  underwriters,  within  the  terms  of  the  policy;  there- 
fore such  consent  must  be  proved  (per  Lord  King,  C.  in  Lynch  v.  Dazell,  3 
Bro.  C.  C.  467,  but  see  Tomlin's  ed. ;  see  4  Bro.  P.  C.  431 ;  The  Sadlers' 
Company  v.  Badcock,  2  Atk.  664). 

Proof  of  Compliance  toilk  Warranties^  as  to  Description  of  Property^  tfc, 
and  Conditions  Precedent.]  These  must  be  strictly  proved.  A  misrepre- 
sentation or  concealment  of  material  facts,  for  the  purpose  of  procuring  an 
insurance  to  be  effected  at  a  low  premium,  will  vitiate  the  policy.  Where  the 
pit.  concealed  the  fiict  of  a  fire  having,  just  before  entering  into  the  policy, 
taken  place  close  to  the  premises  insured,  and  the  fire  broke  out  again,  and  con- 
sumed such  premises,  the  policy  was  held  void  (2  Marsh.  46 ;  6  Taunt.  338). 
A  misdescription  avoids  the  policy ;  as,  if  a  building  be  described  as  of  tlM 
first  class  instead  of  the  second,  where  a  higher  premium  would  have  been 
required  for  the  second  than  the  first  (3  Dow,  266).  A  substantial  descrip- 
tion of  the  property  insured  will  suffice  (1  R.  &  M.  92).  A  coffee-house  is 
not  an  inn  (4  Camp.  70).  Where  a  policy  was  effected  on  stock  in  trade, 
household  furniture,  linen,  wearing-apparel,  and  plate,  the  party  insured  not 
being  a  linendraper,  this  was  held  not  to  protect  linendrapery  goods  sub- 
sequently purchased  on  speculation;  the  word  linen  evidently  meaning  house- 
hold linen,  or  linen  used  as  apparel  (Watchorne  v.  Langford,  3  Camp.  422)« 
In  a  stipulation  for  a  certain  rate  of  premium  for  premises  where  no  fire  is  kept, 
nor  hazardous  goods  deposited,  this  condition  must  be  understood  only  as  for- 
bidding the  habitual  use  of  fire  or  the  ordinary  deposit  of  hazardous  goods, 
not  their  occasional  introduction  for  a  purpose  connected  with  the  occupation 
of  the  premises  (Dobson  v.  Sotheby,  1  Ry.  dc  M.  90;  Hughes,  607,  611). 
All  the  other  proposals  and  conditions  of  the  policy  must  be  proved  to  have 
been  strictly  complied  with ;  and  a  condition  requiring  the  churchwarden, 
&c.,  to  grant  a  certificate  that  the  fire  did  not  take  pl^ce  by  fraud,  ^cc, 
must  be  shown  to  have  been  fulfilled,  even  though  the  churchwarden,  &c., 
wrongfully  refuse  to  sign  such  certificate  (Worsley  v.  Wood,  6  T,  R.  110; 
Oldman  v.  Bewicke,  2  H.  Bl.  264,  674,  677). 

Pto(f  of  Loss  vfithin  the  Time  limited  by  the* Policy. 1  The  pit.  must 
establish  a  loss  by  fire  within  the  meaning  of  the  policy.  If  the  loss  was 
attributable  to  some  other  cause  than  fire,  as  from  heat  arising  from  the 
mismanagement  of  a  register-stove,  or  the  like,  pit.  cannot  recover  (Austin 
V.  Drew,  6  Taunt.  436 ;  2  Marsh,  130 ;  4  Camp.  300).  As  to  the  meaning 
of  the  terms  '*  usurped  power,  see  Drinkwater  v.  London  Assur- 
[  ♦248  ]  ance  Company,  2  Wiis.  363 ;  Park,  Ins.  667.  *The  loss  must  be 
proved  to  have  taken  place  within  the  time  limited  by  the  policy ; 
as  to  which,  see  Tarleton  v.  Stainforth,  6  T.  R.  696 ;  1  B.  &  P.  471 ;  S.  C. 
affirmed  in  Exchequer  Chamber,  1  Dow,  263 ;  Park,  Ins.  661 ;  Hughes, 
608 ;  Salom  v.  James,  6  East,  671. 

It  seems  that  the  user  of  a  corn-kiln  (or  a  diflfercnt  purpose  from  that 
intended  at  the  time  of  making  the  policy,  would  not  avoid  the  policy,  nor 
would  the  office  be  entitled  to  notice,  although  such  user  might  increase  the 
risk  ;  and  the  fact  of  the  fire  having  been  occasioned  by  the  negligence  of 
the  assured  himself,  he  not  having  been  guilty  of  fraud,  would  not  prevent 
his  recovering  against  the  insurance  company  (Shaw  v.  Kobberds,  1  Nev.  de 
P.  279 ;  6  Ad.  6i  E.  76).  The  profits  of  a  business  may  be  insured,  quA 
but  not  under  a  general  description,  as  <<  interest  in  the  inn  and  offices"  (In 
re  Wright  &  Pole,  1  Ad.  &  E.  621 ;  3  Nev.  &  M.  819). 
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Evidence  for  Defendant. 

The  matters  of  defence  are  numerous :  as,  evidence  of  misrepresentation, 
fraud,  or  undue  concealment;  of  the  illegality  of  the  voyage,  of  the  want  of 
interest,  of  the  non-compliance  with  representations  or  with  warranties,  un- 
seaworthiness, and  deviation.  The  general  issue  shall  operate  as  a  denial 
only  of  the  subscription  to  the  alleged  policy  by  the  dei\.,  and  not  of  the 
interest,  or  the  amount  of  the  risk,  or  the  loss,  or  of  the  alleged  compliance 
with  the  warranties  (R.  G.  H.  T.  4  Will.  IV.) ;  where  the  policy  contains 
the  usual  stipulations  against  capture,  deft,  under  non  assumpsit  may  show 
a  temporary  agreement  that  it  should  extend  only  to  captures  in  war  THeath 
V.  Durant,  1 2  M.  &  W.  43S).  But  not  if  the  policy  had  been  varied  by  a 
subsequent  stipulation  (lb.).  This  plea  puts  in  issue  the  fact  of  the  defl.'s 
having  underwritten  or  granted  the  policy  as  well  as  whether  the  policy  was 
effected  on  plt.'s  behalf,  and  the  payment  of  tfie  premiums  by  him  (Suther- 
land v.  Pratt,  11  M.  &  W.  296;  Redmond  v.  Smith,  7  Man.  &  G.  457  ;  see 
ante^  p.  234;  Hughes,  400). 

To  assist  the  insurer  in  making  his  defence,  it  is  enacted  by  the  19  Geo. 
II.  c.  37,  s.  4,  that,  in  all  actions  or  suits  brought  by  the  assured  upon  any 
policy  of  insurance,  the  pit.  or  his  attorney  shall,  within  fifteen  days  ailer 
he  shall  be  required  so  to  do  in  writing  by  the  deft,  or  his  attorney,  declare 
in  writing  what  sum  or  sums  he  hath  assured,  or  caused  to  be  assured  in 
the  whole,  and  what  sums  he  hath  borrowed  at  respondentia  or  boUomry  for 
the  voyage,  or  any  part  of*  the  voyage  in  question,  in  such  suit  or  action. 
By  sect.  7  of  this  statute,  the  insurer  might  pay  money  into  court,  but  in  one 
case  it  was  objected  that  this  statute  did  not  extend  to  insurances  against  loss  by 
fire ;  but  the  court  overruled  the  objection  on  the  ground  that  the  statute  was 
not  necessarily  confined  to  marine  insurances;  that  it  ought  to  be  construed 
as  extensively  as  the  mischief,  and  that  there  was  as  much  reason  to  have 
money  paid  into  court  upon  a  fire  insurance  as  on  any  other  (Solomon  v. 
Bewicke,  2  Taunt.  817).  And,  in  actions  of  this  nature^  a  judge  will  order 
the  insured  to  produce,  upon  affidavit,  for  the  inspection  of  the  underwriters, 
all  papers  in  possession  of  the  former,  relative  to  the  matters  in  issue  (1 
Camp.  562;  see  ante,  ''Inspkction"). 

Frai4dj  Concealmenty  and  Misrepresentation.']  Where  the  assured  con- 
ceals any  material  fact  which  relates  to  the  ship,  it  will  vacate  the  policy 
(Carter  v,  Bochm,  3  Burr,  1005;  see  also  De  Costa  v.  Scandrett,2  P.  Wms. 
170 ;  Hodgson  v.  Richardson,  1  Bla.  463 ;  RatclifT  v.  Shoolbred, 
Park,  180;  Willes  v.  Glover,  1  N.  R.  14);  *and  this  whether  the  [  *249  ] 
insurance  was  effected  by  the  assured  himself  or  his  agent  (Fitz- 
herbert  v.  Mathew,  1  T.  R.  12).  On  a  question  respecting  the  materiality 
of  concealment,  it  was  held,  by  Gibbs,  Ld.  C.  J.,  that  the  evidence  of  un- 
derwriters, who  were  called  to  give  their  opinion  of  the  materiality  of  certain 
rumours,  and  the  effect  which  they  would  have  had  upon  \\\e  premium^  ought 
not  to  be  admitted ;  and  he  conceived  it  the  province  of  the  jury,  and  not  of 
individual  underwriters,  to  decide  what  facts  ought  to  be  communicated  (Dur- 
rell  v.  Bedesley,  1  Holt,  N.  P.  283).  In  the  case  of  (Berthan  v.  Longham, 
2  Stark.  258),  a  witness  was  examined  as  to  whether  particular  facts,  if  dis- 
closed to  the  underwriter,  would,  in  his  opinion,  as  a  matter  of  judgment, 
make  a  difference  as  to  the  amount  of  the  premium,  though  he  was  not 
allowed  to  dispose  as  to  what  would  be  the  probable  course  of  his  conduct  in  a 
particular  case.    (See  also  Richards  v«  Murdocki  10  B.  &  C.  540 ;  Chapman 
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▼•  WaltOD,  10  Bing.  67).  It  is  a  question  for  the  jury  whether  any  particular 
fact  is  or  is  not  material  (Lindonau  v.  Desborough,  6  B.  &  C.  656  ;  West- 
bury  V.  Aberdein,  2  M.  &  W.  267). 

The  assured  is  bound  to  communicate  all  the  information  he  has  received, 
though  he  is  not  certain  of  its  truth,  and  it  may  afterwards  turn  out  to  be 
(alse  (Lynch  v.  Hamilton, :)  Taunt.  37 ;  see  ante^  pp.  240,  245).  The  un- 
seaworthiness of  the  vessel  may  a^ord  a  sufficient  objection  to  the  plt.'s  claim: 
this  should  be  proved  by  persons  who  have  examined  her  condition ;  but 
experienced  shipwrights  may  be  called  upon  to  say  whether,  upon  the  facts 
sworn  to,  she  was,  in  their  opinion,  unscn worthy  or  not  (Bock with  v.  Syde* 
botham,  1  Camp.  117).  It  is  sufficient  if  a  representation  be  substantially 
performed,  and  it  difiers  from  a  warranty,  which  must  be  strictly  and  literally 
complied  with  (Pawson  v.  Watson,  Cowp.  785 ;  ante^  pp.  240,  245).  ia 
actions  on  marine  insurances,  where  the  proceeding  is  against  the  second, 
or  subsequent  underwriter,  it  is  customory  to  admit  evidence  of  representa- 
tions to  the  first  underwriter,  as  it  will  be  presumed  that  credit  was  given  to 
such  representations  by  the  subsequent  underwriters  (Puwson  v.  Watson, 
Cowp.  769 ;  Marsden  v.  Reid,  3  East,  573).  But  th&time  and  circumstances 
under  which  the  communication  was  made,  are  to  be  taken  into  consideration 
(1  M.  &  S.  9).  For  other  instances  relating  to  concealment,  see  numerous 
cases  cited  2  Selw.  N.  P.  1 0th  cd.  992,  n.  38. 

The  allegation  of  a  falsehood  (Skin.  327 ;  Roberts  v.  Fonnereau,  Park, 
Ins.  28),  or  misrepresentation,  though  by  mistake  (M'Dowall  v.  Fraser, 
Doug.  260),  will  vacate  the  policy. 

On  de  injurid  to  a  plea  of  concealment  of  a  material  fact,  the  aeit.  must 
prove  the  fact,  the  piL's  knowledge,  and  that  he  did  not  communicate  it ;  but 
slight  evidence  will  suffice,  even  the  subscription  of  the  policy,  where  the 
suppressed  fact  would  have  prevented  a  reasonable  man  from  subscribing  it 
(Eikin  V.  Janson,  13  M.  &  W.  655). 

As  to  deviation,  see  Hare  v.  Travis,  7  B.  &  C.  67. 

An  unreasonable  and  unjustifiable  delay  on  the  part  of  the  insured  before  the 
risk  attaches,  in  beginning  the  voyage,  is  in  the  nature  of  a  deviation  and 
amounts  to  such  an  alteration  of  the  ri&tk,  as  to  discharge  the  underwritera 
(Mount  v.  Larkins,  8  Bing.  108).  In  the  case  of  a  seeking-ship,  time  for 
seeking  adventure  must  be  allowed  (Phillips  v.  Irving,  7  Man.  &  G.  325). 
Unreasonable  delay  is  a  question  for  jury  (Palmer  v.  Marshall,  8  Bing.  318; 
Hamilton  v.  Sheddon,  3  M.  &  W.  49). 

Defl.  may  show  a  custom  that  credit  taken  between  the  insurance  broker 

and  underwriter  should  be  considered  as  payment  after  adjustment 

[  *250  ]  (Stewart  v.  Aberdein,  4  M.  &  W.  211 );  and  thedeO.  cannot  *prove 

that  the  adjusted  amount  has  been  paid  by  showing  an  indorsement 

on  the  policy  of  such  adjustment,  with  de(l.'8  namojstruck  out  of  it  (Adams 

T.  Sanders,  Moo.  &  M.  373). 

Competency  of  Witnesses, 

The  competency  of  witnesses  is  now  determined  by  the  situation  of  the 
parties  on  the  record  (6  &  7  Vict.  c.  85).  Formerly  mony  considerations, 
and  points  of  great  nicety,  arose  as  to  the  competency  or  incompetency  of 
witnesses. 

Thus  an  underwriter  was  held  to  be  a  competent  witness  for  the  defl. 
against  another,  though  he  had  subscribed  the  same  policy,  because  the  wit- 
ness could  not  receive  either  benefit  or  prejudice  from  tlie  verdict  in  the 
acUoQ  (Bent  y.  Buker,  3  T.  R.  27  i  Wimer  v.  King,  4  B,  &  A.  909;  1  Bin^, 
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958 ;  6  B.  di  C.  388 ;  8  D.  ds  R.  142) ;  unless  he  had  entered  into  the  con- 
soUdation-rule,  or  had  paid  the  loss,  upon  an  agreement  to  be  repaid  in  case 
the  pit.  fails  (Forrester  v.  Pym,  1  M.  &  S.  14);  and  the  6  &  7  Vict.  c.  86, 
does  not  seem  to  efiect  this  objection ;  but  see  3  &  4  Will.  IV.  c.  42.  The 
owner  of  a  ship  was  incompetent,  in  an  action  on  a  policy  on  goods,  to  prove, 
on  behalf  of  the  insured,  that  the  ship  Was  seaworthy  (Prothero  v.  Elton, 
Pea.  117;  Morish  v.  Forte,  8  Taunt.  457),.as  he  was  interested  in  the  result 
of  the  action ;  and,  (or  the  same  reason,  a  master  or  part*owner  is  incom- 
petent (De  Symonds  v.  De  La  Cour,  2  N.  R.  374).  The  master  could  not 
be  examined,  on  the  part  of  the  underwriter,  to  disprove  the  commission  of 
barratry,  by  showing  that  he  acted  with  the  owner^s  consent ;  for,  if  he  were 
guilty  of  barratry,  the  underwriters  woiitd  have  a  remedy  over  against  him 
lor  the  damages  sustained  (Bird  v.  Thompson,  1  £sp.  339),  A  release  to 
the  captain  and  rest  of  the  crew  of  a  vessel  was  sufficient  in  one  stamp,  and, 
in  the  case  of  a  joint  tort,  the  captain's  name  standing  first,  and  the  release 
being  first  tendered  to  him  (Perry  v.  Bouchier,  4  Camp.  60).  And  the  cap- 
tain's protest  was  not  admissible  evidence  of  the  facts  there  stated,  but  might 
be  read,  for  the  purpose  of  contradicting  his  testimony  (Senat  v.  Potter,  7 
T.  R.  158).  The  3  &  4  Will.  IV.  c.  42,  provided  a  means  by  which  the 
incompetency  of  certain  witnesses  on  the  ground  of  interest  could  be  removed ; 
i.  e.,  by  indorsing  the  name  of  the  witness  on  the  record,  in  which  case  the 
same  could  not  be  used  for  or  against  the  witness  in  any  other  prooeediugs. 
The  object  of  this  proceeding  was  to  supersede  the  necessity  and  save  the 
expense  of  a  release  (Yeomans  v.  Leigh,  2  M.  &  W.  419 ;  see  also  Creevy 
T.  Bowman,  1  Moo.  ^  R.  496  ;  Bowman  v.  Willes,  3  N.  C.  659,  and  other 
cases  upon  this  statute,  cited  in  Rose.  Ev.  See  6  &  7  Vict.  c.  85,  poU^ 
"  Witnesses"). 

Insurance  against  Fire,]  The  declaration  stated  the  insurance  of  lOO/,  to 
have  been  on  the  stock  in  trade  in  the  oil  store  room  marked  No.  7,  and 
50Z.  on  the  stock  in  trade  in  the  open  part  of  the  yard,  and  that  the  policy 
was  subject  to  a  condition,  that  if  any  alteration  or  addition  were  made  to 
any  building  insured,  by  which  the  risk  of  fire  to  the  building  or  any  insured 
property  was  increased,  such  alteration  or  addition  must  be  immediately  noti- 
fied to  the  society,  in  order  to  its  being  allowed  by  indorsement  on  the  policy, 
otherwise  the  policy  would  be  void.  The  declaration  then  stated  a  waiver  by  the 
defts.  of  the  warranty  of  the  oil  store  room.  No.  7,  having  no  manufacturing 
process  carried  on  therein.  Plea,  first,  that  an  alteration  had  been  made  in 
the  oil  store  room,  by  which  alteration  the  risk  of  fire  to  the  building,  and  the 
stock  in  trade,  was  increased,  and  that  the  alteration  was  not  notified  to  the 
society.  Second  plea,  that  the  pits,  erected  the  two  boilers,  in  the  policies 
mentioned,  in  the  oil  store  room.  No.  7,  and  used  the  same  therein,  by  which 
said  premises  the  risk  of  fire  to  the  room  and  stock  in  trade  was  increased, 
and  that  the  increase  of  risk  was  not  notified  to  the  society.  Third  plea  to 
the  whole  declaration,  that  the  pit  carried  on  in  the  oil  store  room.  No.  7, 
the  hazardous  trade  of  a  varnish-maker,  whereby  the  risk  of  fire  to  the  room 
and  stock  in  trade  was  increased.  Averment  of  want  of  notice  to  the  society. 
Replication  de  ivjuriA:  held,  that  the  judge  misdirected  the  jury  in  desiring 
them  to  consider  whether  the  addition  and  alteration  increased  the  risk  of 
fire  in  the  case  of  the  oil  store  room.  No.  7,  the  question  being  whether  the 
use  of  the  boilers  in  the  ordinary  way  as  boilers,  and  not  for  boiling  varnish, 
would  have  increased  the  risk  (Barrett  v.  Jermy,  18  Law  J.,  Exch.  215). 
Semble^  that  in  the  second  and  third  pleas  were  b«iiid  (ib.). 
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On  Lives.']  To  an  action  upon  a  policy  of  insurance  ejected  by  S.  on  his 
own  life,  subject  to  a  condition  that  the  policy  should  be  void  if  the  assured 
should  conomit  suicide,  or  die  by  duelling  or  the  hands  of  justice,  the  defls. 
pleaded,  that  S.  did  commit  suicide.  It  was  proved  that  S.  died  by  reason 
of  having  taken  sulphuric  acid  voluntarily,  and  for  the  purpose  of  killing 
himself,  being  at  the  time  of  unsound  mind.  The  judge  directed  the  jury, 
that,  to  find  for  the  defts.,  the  jury  must  be  satisfied  that  S.  died  by  his  own 
voluntary  act,  being  then  able  to  distinguish  between  right  and  wrong,  and 
to  appreciate  the  nature  and  quality  of  the  act,  so  as  to  be  a  responsible 
moral  agent.  On  a  bill  of  exceptions,  it  was  held,  in  the  Exchequer  Cham- 
ber (by  Parke,  B.,  Alderson,  B.,  Patteson,  J.,  and  Rolfe,  B.),  that  the  direc- 
tion,  as  to  the  necessity  of  S.  being  a  responsible  moral  agent,  and  capable 
of  distinguishing  between  right  and  wrong,  was  erroneous,  the  terms  in  the 
policy,  "  commit  suicide,"  including  all  cases  of  voluntary  self-destruction, 
whether  felonious  or  not,  dissentientibus  Pollock,  C.  B.,  and  Wightman,  J. 
(Clifl  V.  Schawbe,  17  Law  J.,  C.  P.  2). 


INTEREST.(a) 

Form  of  Memedyfor^  and  Pleading$, 

AsstTMPsrr  lies  to  recover  interest  (1  Ch.  PI.  88;  Cro.Eliz.654);  so  does 
debt,  where  the  interest  is  for  the  loan,  or  forbearance  of  money  (5  T.  R. 
553).  It  may,  in  general,  be  recovered  under  the  common  indebitatus  counit 
(13  East,  98);  but,  in  some  cases,  the  pit.  must  declare  specially:  thus,  in 
an  action  against  the  vendor  of  an  estate,  for  not  making  a  good  title  to,  or 
conveying  the  same,  if  the  purchaser  proceed  for  interest  and  expenses,  he 
must  declare  specially,  stating  such  expenses,  and  the  loss  arising  from  not 

having  *the  use  of  the  deposit-money  (4  Esp.  223 ;  1  B.  6^  P. 
[  •261  ]  306;  3  Taunt.  157;  Gordon  v.  Swan,  12  East,  419;  2  Bing. 

4);  but,  if  the  jury  give  interest  and  expenses,  the  defect  is  cured 
(2  Bing.  4). 


Evidence, 


When  recoverable^  The  general  rule  of  the  common  law  is  that  interest 
is  not  recoverable  unless  there  is  an  express  stipulation  that  interest  should 
be  paid,  except  such  be  the  usage  of  trade  (De  Havilland  v.  Bowerbank,  1 
Camp.  50 ;  and  see  Foster  v.  Wagton,  4  Moo.  &  P.  589 ;  6  Bing.  709). 
To  this  rule,  however,  bills  and  notes  always  formed  an  exception,  and  in 
most  cases  carried  interest ;  and  now,  by  a  statute  for  the  amendment  of  the 
law  (3  &  4  Will.  IV.  c.  42,  ss.  28,  29),  interest  is  recoverable  on  all  debts 
payable  by  virtue  of  a  written  instrument,  and  on  all  other  debts  afler  a 
written  demand,  and  notice  that  interest  will  be  claimed  from  the  date  of  the 
demand ;  but,  even  before  this  statute,  after  a  considerable  lapse  of  time,  and 
repeated  demands,  and  wrongfully  withholding  the  debt,  a  jury  might  give 

(a)  2  U.S.  Dig.  p.  615;  2  Sapp.  U.  S.  Dig.  p.  207;  1  Ann.  Dig.  p.  314;  2  Id.  p. 
226;  3  Id.  p.  286. 
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ioierest  upon  it  in  the  shape  of  damages  (Arnott  v.  Redfern,  11  Moo.  209; 
3  Bing.  353 ;  2  C.  dr.  P.  88).  The  statute,  sect.  28,  provides  that  interest 
shall  be  payable  in  all  cases  in  which  it  is  now  payable  by  law,  and  interest 
is  recoverable  in  cases  where  the  party  has  used  the  money ;  as,  where 
an  agent  pays  the  money  of  his  principal  into  his  banker^s  hands,  and  uses, 
it  as  his  own  (Rogers  v.  Boehm,  2  Esp.  702;  9  Moo.  28;  2  Bing.  4).  In- 
terest may  be  recovered  whenever  it  appears,  from  the  circumstances,  that 
it  was  the  intention  of  the  parties  that  it  should  be  paid  (see  Higgins  v.  Sar- 
gent, 2  B.  &  C.  349 ;  Page  v.  Newman,  9  B.  &  C.  381 ;  see  ante,  p.  499); 
as,  where  it  can  be  shown  that  it  was  allowed  on  former  balances  of  account 
(Nichol  V.  Thomson,  1  Camp.  52,  n.),  or  where  it  has  been  frequently 
charged  and  paid  without  objection  (Carlton  v.  Bragg,  15  East,  223;  3 
Camp.  476,  n.;  S.  P.  Shaw  v.  Picton,  7  D.  &  R.  201 ;  4  B.  «Sz;  C.  715). 
And  even  compound  interest  is  allowed,  when  in  conformity  to  the  known 
and  established  course  of  dealing  between  the  parties  (Dawes  v.  Pinner,  2 
Camp.  486,  n. ;  2  Moo.  206).  Interest  is  recoverable  on  written  securities ; 
as,  where  a  bond,  bill  of  exchange,  or  note  has  been  given  (see  Orr  v. 
Churchill,  1  H.  Bl.  227;  Roffey  v.  Greenwell,  10  Ad.  ^  E.  222;  see  those 
titles);  it  is  not  recoverable,  however,  on  a  foreign  judgment  (Atkinson  v. 
Braybrook  (Lord),  4  Camp.  480 ;  and  see  Doran  v.  O'Reilly,  3  Pri.  260, 
nom.  Anon.  7  Taunt.  244;  Hillhouse  v.  Davis,  1  M.  6z;  S.  173);  or  on  a 
replevin-bond  (Anon.  4  Taunt.  30) ;  or  on  a  recognizance  of  bail  in  the  K. 
B.  (lb.  722).  And  even  on  a  bill  or  note,  where  the  delay  has  been  occa- 
sioned by  pit.,  a  jury  may  sometimes  refuse  it  (Du  Bellois  v.  Waterpark,  1 
D.  &  R.  Itj).  To  entitle  the  pit.  to  interest  on  a  bill,  or  note,  the  pit.  should 
declare  on  it,  and  produce  the  instrument  itself  (Fryer  v.  Brown,  R.  dc  M. 
145).  Thus,  where  a  sum  of  money  had  been  deposited  by  a  servant  with 
his  master,  and  on  an  action  being  brought  to  recover  the  balance  of  the 
deposit,  the  case  was  referred  to  arbitration  by  consent;  it  was  held  that  the 
arbitrators  were  at  liberty  to  allow  interest  on  the  balance  (Beahorn  v.  Wolfe, 
1  Ale.  &  Nap.(Ir.)  233).  And  an  award  for  even  compound  interest  would 
not  be  impeachable,  for  it  may  be  allowed  in  case  of  a  contract  for  it,  either 
express  or  to  be  inferred  from  the  nature  of  the  dealings  between  the  parties 
(Morgan  v.  Mather,  2  Ves.  jun.  15).  On  an  award  directing  payment  of 
money  at  a  certain  time,  interest  from  that  time  till  payment  may 
be  ^recovered  by  action,  but  not  by  motion  for  an  attachment  [  *252  ] 

iChurcher  v.  Stringer,  2  B.  &  Ad*.  777;  nom.  In  re  Churcher,  1 
)owl.  P.  C.  32;  S.  P.  Johnson  v.  Durrant,  4  C.  &  P.  327  ;  2  B.  &  Ad.  295). 
Money  awarded  to  be  paid  on  a  particular  day  carries  interest  from  that  day, 
if  duly  demanded  thereon  (3  Camp.  468).  On  a  demand  for  goods,  interest 
is  not  recoverable,  though  the  price  were  to  have  been  paid  on  a  certain  day 
(Gordon  v.  Swan,  12  Ea.  419;  13  East,  99);  nor  unless  under  the  3  &  4 
Will.  IV.  c.  45,  on  a  balance  struck  on  an  account  for  goods  sold  (Chalie  v. 
York  (Duke  of),  6  Esp.  46).  So,  on  a  debt  for  money  lent  (Calton  v. 
Bragg,  15  East,  223),  or  paid  for  the  deft.  (Carr  v.  Edwards,  3  Stark.  132), 
or  had  and  received  by  him  (De  Bernales  v.  Fuller,  3  Camp.  426)  for  work 
and  labour  (1  H.  Bl.  305;  see  9  Pri.  134).  Interest  has  been  allowed  in 
trover  for  a  bill,  though  no  mention  of  it  has  been  made  in  the  declaration 
(Paine  v.  Pritchard,  2  C.  &  P.  558).  By  3  &  4  Will.  IV.  c.  42,  s.  29,  the 
jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if 
they  think  fit,  give  damages  in  the  nature  of  interest  over  and  above  the  value 
of  the  goods  at  the  time  of  the  conversion  or  seizure  in  actions  of  trover  or 
trespass  de  bonis  asportatisj  and  over  and  above  the  money  recoverable  in 
actions  on  policies  of  insurance  made  aAer  the  passing  of  the  act ;  and,  by 
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sect.  30,  it  IS  ennctcd,  that  if  any  person  shall  sue  out  any  writ  of  error  upon 
any  judgment  whatever  given  in  any  court  in  any  action  personal,  and  the 
court  of  error  shall  give  judgment  for  the  deO.  thereon,  then  interest  shall 
he  allowed  by  the  court  of  error  for  such  time  as  execution  has  been  delayed 
by  such  writ  of  error  for  ihe  delaying  thereof.  See  also  s.  29  of  the  same 
statute  which  empowers  the  jury  to  give  damages  in  the  nature  of  interest  in  . 
certain  actions  respecting  goods,  dec,  and  on  policies  of  assurance;  and  by 
the  1  &  2  Vict.  c.  110,8.  17,  every  judgment  debt  is  made  to  carry  interest 
at  the  rate  of  four  per  cent,  per  annum,  from  the  time  of  entering  up  the 
judgment,  or  from  the  time  of  the  commencement  of  the  act,  in  cases  of 
judgment  then  entered  up  and  not  carrying  interest  until  the  same  shall  be 
satisfied,  and  such  interest  may  be  levied  under  a  writ  of  error  on  such  judg- 
ment. 

Ammtnt  of  Interest,  ^c]  The  rate  of  interest  allowed  in  this  country  is 
Ave  per  cent.  (5  Ves.  803;  Ch.  Bills,  76).  The  general  practice  of  the 
associates  in  taking  do  mages,  in  cases  where  the  debt  carries  interest,  used 
to  be  to  stop  at  the  commencement  of  the  action  (see  Robinson  v.  Poland,  2 
Burr.  1085) ;  but  now  it  is  carried  down  to  the  time  when  final  judgment  is 
signed  (lb.;  Jarold  v.  Howe,  8  Taunt.  582 ;  3 Camp.  477),  After  a  tender 
and  wrongful  refusal,  interest  sometimes  ceases  thereon  (Dent  v.  Dunn,  3 
Camp.  296).  The  interest  is  calculated  from  the  time  it  was  agreed  to  be 
paid.  In  some  cases,  it  is  payable  from  the  date  of  a  note ;  as,  where  it 
appeared  on  the  face  of  it  to  be  for  money  lent  (Bayl.  B.  158) ;  or  is  payable 
with  interest  (Kennerley  v.  Nash,  1  Stark.  452;  R.  &  M.  381 ;  Ch.  Bills, 
422);  in  other  cases,  it  is  recoverable  only  from  the  time  when  the  bill  or 
note  became  due  (Borough  v.  White,  4  B.  &  C.  327;  3  Ves.  184;  5  Ves. 
803 ;  Lowndes  v.  Collins,  17  Ves.  27).  On  a  bill  or  note  payable  on  de« 
mand,  it  runs  from  the  date  (lb. ;  Blaney  v.  Bradley,  2  Bl.  R.  761 ;  Cotton 
V.  Horsman,  Prac.  Reg.  857).  But  the  drawer  or  indorser  of  a  bill,  or 
indorser  of  a  note,  is  only  liable  from  the  time  he  receives  notice  of  the  dis- 
honour (Walker  v.  Barnes,  5  Taunt.  240 ;  1  Marsh.  86).  If,  at  the  time  a 
bill  fall  due,  there  be  no  person  legally  authorized  to  receive  it;  as,  if  the 

holder  be.  dead,  intestate,  and  administration  be  not  taken  out,  even 
[  *253  ]  the  *acceptor  shall  be  charged  with  interest  only  from  the  time  the 

administrator  demands  payment  of  the  principal  (Murray  v.  East 
India  Company,  5  B.  &  A.  204).  Where  there  has  been  no  demand  except 
the  action,  interest  may  be  given  from  the  service  of  the  writ  of  summons 
(Pierce  v.  Fothergill,  2  Bing.  N.  C..167;  see  further,  ante,  Vol.  I.,  p.  601). 


INTOXICATION. 
See  '*Dri;kkbkitbss.V 


INVOICE. 
See  c«te,  Vol.  I.,  p.  703, 
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IRELAND. 
As  to  "  Irish  Marriage,"  see  "  Cbim.  Con,"  "  Irish  Judgment,"  '*  Forbioh 

JUDOaiBNT." 


JOINT  TENANTS. 
Se3  "  Partners,"  and  "  Ejectment." 


JUDGMENT,  Action  on. 
Form  of  Remedy,  and  Pleadings  on. 

The  peculiar  remedy  in  an  action  on  a  judgment  in  the  superior  coxxxis  of 
(his  country,  is  by  an  action  of  debt,  and  it  may  be  brought  within  or  afler 
the  year  afler  the  recovery  (43  Edw.  HI.  2  b,).     It  lies  {generally  against 
an  executor  or  administrator,  suggesting  a  devastavit  (1  Saund.  216,  218, 
219);  and,  though  the  judgment  were  erroneous,  yet  debt  lies  until  it  has 
been  reversed;  and  the  circumstance  of  the  deft,  having  been  rendered 
makes  no  diflerence,  unless  the  pit.  has  made  his  election,  by  charging  the 
def\.  in  execution  (1  Ch.  PI.  100;  6  Yes.  446).     Debt  at  common  law  wa«^ 
the  only  remedy  after  a  year  and  a  day  had  elapsed  from  the  time  when  tlie 
judgment  was  recovered,  though  sci.fa,  is  now  sustainable  (Gilb.  Debt.  393). 
Debt  lies  for  damages  in  a  real  action,  fur  by  the  judgment  the  damages  are 
reduced  to  personalty  as  for  damages  recovered  iu  an  action  of  waste  (43 
E.  III.  2.     But  see  3  &  4  Will.  IV.  c.  27,  s.  36).     Debt  on  judgment 
is,  however,  only  sustainable,  where  the  judgment  remains  unsatisfied.     It 
cannot  be  supported  where  the  deft,  has  been  taken  in  execution  on  the  judg« 
ment,  and  discharged  with  the  concurrence  of  the  pit.  (Vigors  v.  Aldir,  4 
Burr.  2482;  7  T.  R.  420;  recognised  in  Jaques  v.  Wiihy,  1  T.  R.  657; 
see  M*Cornish  or  M'Cormick  v.  Melton,  3  Dowl.  P.  C.  216;  1  C.  M.  &  R. 
626;  5  Tyrw.  147);  "and  the  taking  of  the  body  in  execution  does  not  ex- 
tinguish the  debt ;  it  bars  the  remedy  against  the  debtor*'  |)er  Lord  Ellen- 
borough,  Taylor  v.  Waters,  ^5  M.  ^  S.  103,  104);  and  debt  is 
not  sustainable  on  the  judgment,  if  deft,    has  been   discharged  [  ''^264  ] 
under  the  Lords'  Act.     Debt  also  lies  on  the  judgmen:s  of  inferior 
courts  of  record,  and  that  although  the  original  action  could  not  have  been 
brought  in  the  superior  courts ;  but  the  declaration  must  allege  that  the  cause 
of  action  in  the  original  suit  arose  within  the  jurisdiction  of  the  inferior 
court ;  and  it  is  not  enough  to  allege  that  the  pit.  recovered  his  damages 
within  that  jurisdiction  (Read  v.  Pope,  1  C.  M.  &  R.  302;  4  Tyrw.  403). 
It  lies  also  upon  a  judgment  recovered  in  one  of  the  courts  of  the  city  of 
London,  by  special  custom  (M.ison  v.  Nicholis,  1  Rol.  Abr.  600).     Debt 
also  lies  upon  a  judgment  of  nonsuit  for  costs  in  an  inferior  court. 

Since  43  Geo.  III.  c.  46,  s.  4,  which  deprives  the  pit.  of  costs  in  an  action  on 
a  judgment,  unless  the  court,  or  one  of  the  judges,  shall  othervvise  direct,  ac- 
tions on  judgments  are  less  frequent  ly  resorted  to  (6  Taimt.  26  i }.  The  venu  3 
in  thia  action  should  be  laid  in  the  county  where  the  judgment  was  given,  anJ 
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not  iD  the  county  where  the  original  cause  of  action  arose  (lb.  106;  Tidd, 
Pr.  1 175 ;  5  Bast,  461 ;  Hall  v.  Winchfield,  Hob.  196).  In  pleading  a  judg. 
ment,  it  is  unnecessary  and  improper  to  set  forth  all  the  proceedings  in  the 

cause ;  it  should  be  shortly  stated,  that  the  pit.  in term,  impleaded  the 

de(t.  in  the  court  of,  &c.,  and  that  such  proceedings  were  thereupon  had ; 

that  aAerwards,  in  term,  the  pit.,  by  the  consideration  of  the  said 

court,  recovered  his  said  debt  (1  Saund.  02  a,  2).  In  debt,  upon  a  judg- 
ment in  the  courts  at  Westminister,  it  is  necessary  to  show  with  certRinty 
the  term  and  parties,  and  the  sum  recovered;  and,  where  the  judgment  is  in 
C.  P.,  it  is  said  that  it  is  proper  to  state  before  what  judges  it  was  recovered 
(Com.  Dig.  Pleader,  2  W,  12);  and  this  is  frequently  necessary  in  debt,  on 
a  judgment  in.  an  inferior  court ;  but  the  omission  is  aided  by  verdict  (lb. ; 
Carth.  86).  In  setting  out  the  judgment,  attention  must  be  paid  to  avoid  a 
variance,  as  it  will  be  fatal  (11  East,  516;  1  Moo.  19;  post,  "Records*'). 
Where  the  judgment  was  on  a  bill  of  exchange,  and  obtaiued  on  only  one  of 
the  counts,  stating  it  to  be  concerning  certain  "  promises  and  undertakings'' 
in  the  plural  number,  would  be  a  variance  (Stra.  892;  2  Stark.  7).  So,  if 
the  names  of  the  parties  be  misplaced  (7  Taunt.  271).  Where  there  was  a 
judgment  for  388/.  Os,  Id,,  and  debt  was  brought  on  it  as  for  d88Z.  re* 
covered,  omitting  to  state  the  penny,  it  was  held  to  be  a  variance,  and  that 
it  could  not  be  cured  by  a  reniiUilur  of  the  penny  (2  Stra.  1171) ;  and  so, 
where  it  was  stated,  in  a  plea  of  judgment  recovered,  to  be  in  an  action  on 
the  case  on  promises  to  the  damage  of  the  deft.,  it  was  held  bad  on  general 
demurrer  (Mill  v.  Poller,  7  Taunt.  271).  In  debt  on  judgment,  as  in  other 
matters  of  record,  declarations  should  state  a  prout  patet  per  recordum 
(Co.  Lit.  803  a;  1  Ld.  Raym.  35;  3  Salk.  565).  However,  the  omission 
is  only  cause  of  special  demurrer  (11  East,  565).  Pit.  usually  alleges 
that  the  judgment  remains  in  force,  and  that  he  has  not  obtained  execution  ; 
but  these .  allegations  are  not  essential  (1  Saund.  330,  n.  4).  But  the  judg- 
ment must  be  an  actual  subsisting  judgment  at  the  time  of  the  action 
brought ;  for  if  by  any  means  discharged  this  action  will  not  lie  (Fish  v. 
Horner,  7  Mod.  62 ;  Adamson  v.  Tomlinson,  Sid.  236). 

As  to  the  power  of  the  judge  at  nisi  prius  to  amend  the  record,  the  amend- 
ment does  not  aflect  the  merits  of  the  cause  (see  9  Geo.  IV.  c.  15,  and  3  & 
4  Will.  IV.  c.  47). 

The  defl.  cannot  plead  nil  debit,  because  the  judgment  is  conclusive  evi- 
dence of  the  debt  (Glib.,  Debt;  and  see  new  rules,  H.  T.  4  Will.  IV.).  A 
plea  of  judgment  is  not  good  at  rnmmon  law,  as  *'such  payment 
[  *255  ]  is  matter  mpais,  and  not  of  rec<j;il ;  but,  where  the  whole  of  the 
judgment  has  been  satisfied,  the  debtor  may,  by  4  Anne,  c.  16,  s. 
12,  plead  juagment  to  actions  on  records ;  but,  to  come  within  the  statute, 
he  must  have  paid  all  the  money  due  on  the  judgment,  or  the  plea  will  be 
b£id  (4  Moo.  165) ;  but  accord  and  satisfaction  cannot  be  pleaded  under 
this  act  (lb.).  Where  there  is  no  such  judgment  as  the  pit.  hath  declared 
on,  the  del),  must  plead  nul  tiel  record  also,  if  there  be  a  variance  in  the 
statement  of  it  (Com,  Dig.  Pleader,  2  W,  13),  which  issue  is  tried  by  pro- 
ducing the  record  itself,  if  it  be  a  record  of  that  court  where  the  action  is 
brought  (Tidd,  Pr.  801).  But  by  the  new  rule  H.  T.  4  Will.  IV.  R.  G.  8, 
where  a  deft,  should  plead  a  plea  of  judgment  recovered  in  another  court,  he 
shall  in  the  margin  of  such  plea  state  the  date  of  such  judgment,  and  if  such 
judgment  shall  be  in  a  court  of  record,  the  number  of  the  roll  on  which  such 
proceedings  are  entered,  if  any ;  and  in  default  of  his  so  doing,  the  pit.  shall 
be  at  liberty  to  sign  judgment  as  for  want  of  a  plea ;  and  in  case  the  some 
be  falsely  stated  by  the  dei^.,  the  pit.  on  producing  a  certificate  from  the 
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proper  officer  or  person,  having  the  custody  of  the  records  or  proceedings  of 
the  court  where  such  judgment  is  alleged  to  have  been  recovered,  that  there 
is  no  such  record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at 
liberty  to  sign  judgment  as  for  want  of  a  plea  by  leave  of  the  court  or  a 
judge.  This  rule  does  not  apply  to  a  plea  by  an  executor  of  a  judgment 
against  himself  in  an  action  by  another,  creditor,  which  is  in  effect  only  a 
plea  that  he  has  not  assets  sufficient  to  answer  the  plt/s  demands  (Pown  v. 
Izod,  1  Bing.  N.  C.  304;  1  Sco.  119;  nom.  Pown  v.  Fry,  3  Dowl.  P.  C. 
140);  and  it  would  seem  that  the  new  rules  of  pleading  do  not  apply  to 
debt  on  record,  as  they  relate  only  to  such  actions  of  debt  in  which  the  plea 
oCnil  debit  had  been  prior  to  their  promulgation  allowed  (R.  G.  4  Will.  IV. 
r.  4 ;  post  *'  Records").  As  it  is  a  maxim  ia  law,  that  there  can  be  no 
averment  in  pleading  against  the  validity  of  a  record,  though  there  may  be 
against  its  operation,  therefore,  no  matter  of  defence  can  be  pleaded  which 
existed  anterior  to  the  recovery  of  the  judgment,  and  the  original  deft,  him- 
self, or  his  bail  or  sureties,  cannot  plead  that  the  judgment  was  obtained 
against  him  by  fraud  (Moore  v.  Bowmaker,  4  Taunt.  379 ;  2  Marsh.  392) ; 
though  it  may  be  pleaded,  that  a  judgment  against  a  third  person  was  so  ob- 
tained (lb. ;  1  Ch.  PI.  427). 

To  a  plea  of  nul  tiel  record^  in  a  debt  on  a  judgment,  the  replication  must 
state  that  there  is  such  record,  and  conclude  prout  patet  per  recorduniy  with 
a  prayer  that  it  may  be  inspected,  &c.  (Com.  Dig.  Pleader,  2  W.  13) ;  and, 
if  it  should  appear  that  the  judgment  was  recovered  in  a  term  different  from 
that  stated,  the  variance  will  be  fatal,  because  the  judgment  is  the  gist  of  the 
action  (Rastall  v.  Straton,  1  H.  Bl.  49).  As  the  pica  of  nul  tiel  record 
only  traverses  the  existence  of  the  record,  the  def\.  must  plead  payment,  or 
any  other  matter  in  discharge  of  the  action  specially^  and  a  plea  of  ntd  tiel 
record  pleaded  to  an  action  of  debt  on  an  Irish  judgment  ought,  it  would 
seem,  to  conclude  to  the  country,  for  it  is  only  provable  by  an  examined 
copy  on  oath,  the  veracity  of  which  is  only  triable  by  a  jury  (Collins  v. 
Matthew  (Lord),  5  East,  473;  but  see  Harris  v.  Saunders,  4  B.  &  C.  411). 

Debt  will  lie  upon  a  judgment  of  a  foreign  court,  such  as  a  judgment  by 
the  Supreme  Court  of  Jamacia,  but  it  cannot  be  declarad  on  a  matter  of  re- 
cord, as  in  England ;  it  is  but  in  the  nature  of  a  simple  contract  debt 
(Walker  v.  Witter,  Doug.  1);  and  it  seems  that  assumpsit  would  lie  upon  it 
(Crawford  v.  Whittal,  and  Sinclair  v.  Fraser,  Doug.  4 ;  Duplein  v.  De  Rovcn, 
2  Vern.  640).  *But,  where  an  action  was  brought  on  a  judgment 
from  Tobago,  where  deft,  had  not  appeared,  and  the  judgment  was  [  *250  ] 
given  after  a  summons  to  appear  had  been  nailed  up  on  the  court- 
house door  of  the  island,  and  it  did  not  appear  that  the  deA.  was  then  in  the 
island,  or  subject  to  the  jurisdiction  of  that  court,  k  was  decided  that  the 
judgment  gave  no  legal  cause  of  action  (Buchanan  v.  Rucker,  9  Enst,  102). 

To  debt  on  a  decree  of  the  Supreme  CourX  of  Newfoundland,  deft,  pleaded 
that  the  decree  was  made  in  respect  of  an  amended  bill ;  and  that  before  the 
filing  thereof  deA.  was  out  of  the  jurisdiction  of  the  court,  and  has  so  con- 
tinued ;  that  he  was  not  served  with  a  copy  of  such  bill,  and  had  no  notice 
of  any  process  therein,  and  that  the  proceedings  were  taken  in  his  absence 
and  ez  parte.  Replication,  that  at  the  commencement  of  the  suit  defl.  was 
within  the  jurisdiction,  and  was  duly  served  with  process  in  respect  of  the 
original  bill  in  the  suit,  and  appeared  and  appointed  H.  E.  to  be  attorney  for 
him,  thedefl.  in  the  suit,  who  became  his  attorney  and  conducted  the  defence 
in  the  suit,  and  had  notice  of  the  amended  bill.  Rejoinder  traversed  that  H. 
E.  had  notice  of  the  amended  bill  in  manner  and  form,  &c.  Issue  thereon  : 
held,  after  verdict  for  the  plaintiff,  that  defendant,  by  merely  traversing  the 
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notice,  admitted  that  H.  E.  had  authority  from  defl.  to  act  as  attorney  for 
him,  as  well  in  respect  of  the  amended  as  of  the  original  bill :  and  that  such 
authority  given  by  def).  about  to  leave  the  jurisdiction  would  support  the 
decree  (Henderson  v.  Hendfrsonj  12  Jur.  773;  17  Law  J.  209,  Q.  B.). 

To  an  action  upon  a  foreign  judgment  obtained  in  France,  the  ded.  pleaded 
that  he  was  not  during  the  accruing  of  the  cause  of  action  resident  in  France 
or  within  the  jurisdiction  of  tho  court,  or  subject  to  thQ  laws  of  France;  that 
he  had  not  any  notice  of  the  proceedings,  which  were  taken  behind  his  back, 
without  his  knowledge,  6ic*  Replication,  that  the  defl.  had  bought  shares 
in  a  company  in  France,  and  that  it  became  necessary,  by  the  laws  of  France 
for  him  to  elect  a  domicile  in  France,  where  the  directors  might  notify  to 
him  the  proceedings  of  the  company;  that  the  defl.  elected  a  domicile  in 
Paris;  that  the  assets  of  the  company  being  insufficient  to  discharge  the  debts, 
the  defl.  as  one  of  the  shareholders  became  liable  to  be  sued  by  the  pits,  for 
his  share;  that  a  summons  for  that  purpose  was  lefl  at  his  elected  domicile, 
but  that  he  did  not  appear,  but  made  default,  and  that  by  the  law  of  France 
the  pits,  recovered  judgment  against  him :  held,  that  the  word  "  notice**  in 
the  plea  meant  actual  notice,  and  that  the  replication  did  no^  amount  to  aa 
argumentative  denial  of  the  notice  stated  in  the  plea  (Vallie  v.  Dumergue, 
18  Law  J.  696,  Ex.).  QucRrCy  whether  the  pica  was  bad  in  omitting  to  state 
that  the  defl.  was  not  a  native  of  France  and  had  no  property  there  (lb.). 

Evidence  in. 

The  evidence  in  an  action  on  a  judgment  must  necessarily  depend  on  the 
plea  pleaded.  On  nul  tiel  record  pleaded,  tho  pit.  will  only  have  to  prove 
the  judgment;  as  to  which,  sec  fully,  ^tos^,  '^Record."  A  judgment,  like 
other  matters  of  record,  mny  be  proved,  by  giving  in  evidence  an  examined 
copy  {post,  "  Record").  The  judgment-book  in  tlie  Court  of  Common  Pleas 
is  not  evidence  of  a  judgment  therein  entered,  though  the  record  have  been 
made  up,  and  the  person  interested  in  proving  the  judgment  be  no  party  to 
it  (Ayrcy  v.  Davenport,  2  N.  R.  474).  A  judgment  of  the  House  of  Lords 
may  be  proved  by  means  of  a  copy  of  the  minute-book  of  the  House  of 
Lords,  for  the  minutes  of  the  judgment  are  the  solemn  judgment  itself  (Jones 
v.  Randall,  Cowp.  17;  1  Stark.  Ev.  245).  To  prove  a  verdict,  an  examined 
copy  of  the  whole  record,  including  the  judgment,  must  be  given  in  evidence 
(B.  N.  P.  234);  for  otherwise  it  would  not  appear  but  that  judgment  had  been 
arrested,  or  a  new  trial  granted  (lb.;  1  Str.  162).  This  is  not,  however, 
applicable  in  the  case  of  a  verdict  on  on  issue  out  of  chancery,  as  it  is  not 
usual  to. enter  up  judgment  in  such  a  case,  and  the  decree  of  the  Court  of 
Chancery  is  equally  proof  that  the  verdict  was  conclusive  (Ih).  If  it  be  re- 
quired merely  to  prove  what  was  had  between  the  parties  (Barnes,  449),  or 
the  amount  of  damages  given,  the  nisi  prius  record,  with  the  postea  indorsed 
on  it,  and  regularly  stamped  and  marked,  is  sufficient  evidence  for  that  pur- 
pose (Foster  v.  Compton,  2  Stark.  364). 
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Pleadings  as  to."]  A  judgment  before  recovered  by  tho  pit.  for  the  cause 
might  formerly  have  Le;*n  given  in  evidence  under  the  general  issue  in  as- 
sumpsit, debt  on  a  8iin;)le  coniract,  trespass,  or  case,  £c.  (2  Stra.  733 ;  1 
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Saund.  92,  n. ;  1  Ch.  PI.  482) ;  but  unless  pleaded,  it  was  not  an  estoppel  (Out- 
ran! V.  Morewood,  3  East,  365 ;  Stafford  v.  Clarke,  881 ;  Vooght  v.  Waich,  2 
B.  6?  Ad.  662 ;  per  cur.  in  Doe  v.  Huddart  (Sir  James),  2  C.  M.  &  R.  316, 
320 ;  see  also  Magrath  v.  Hardy,  4  B.  &  C.  782).  In  debt  on  a  specialty, 
or  record,  or  in  covenant,  it  was  always  required  to  be  pleaded  specially; 
and  now,  by  the  new  rules  of  pleading,  any  defence  which  goes  in  discharge 
of  the  action,  in  ordeibto  be  made  fivailable  must  be  put  upon  the  record  (U. 
G.  H.  T.  4  Will.  IV.).  We  have  already  seen  how  to  state  the  judgment 
(ante,  p.  254).  The  usual  replication  to  a  plea  of  judgment  recovered,  is 
nidtiel record^  under  which  pit.  may  dispute  theobtainingjudgment,or  take 
advantage  of  a  variance ;  as  to  which  see  ante^  p.  254.  The  ordinary  repli- 
cation of  fit//  tielrecordj  to  a  plea  of  a  former  judgment  recovered,  in  respect 
of  the  same  causes  of  action  against  joint  contractor  with  the  deA.  is  a  proper 
form  of  pleading,  where  such  judgment  has  been  reversed  in  error,  although 
the  former  action  and  judgment  were  against  a  different  deft.,  and 
it  appears  from  the  record  that  such  *reversal  had  been  by  consent  [  *257  ] 
of  the  parties  (Bailey  v.  Turner,  18  Law  J.  282,  Q.  B.).  If  there 
was  a  judgment  really  recovered  in  assumpsit,  the  pit.  may  new  assign  that 
his  action  is  for  the  breach  of  difi^rent  promises  (see  3Ch.PI.  503);  or  reply 
that  the  promises,  &c.,  were  not  the  same  (6  T.  iR.  607  ;  3  B.  &  C.  235;. 
If  the  deft,  plead  a  judgment  recovered  in  an  inferior  court,  not  stating  that 
the  contract  arose  within  the  jurisdiction  of  that  court,  the  pit.  may  reply 
that  the  cause  of  action  arose  out  of  the  jurisdiction  (Briscoe  v.  Stephens,  2 
Bing.  218). 

By  R.  G.  H.  T.  4  Will.  IV.  r.  8,  where  a  deft,  shall  plead  a  plea  of  judg- 
ment recovered  in  another  court,  he  shall,  in  the  margin  of  such  plea,  state 
the  date  of  such  judgment ;  and  if  such  judgment  shall  be  in  a  court  of 
record,  the  number  of  the  roll  on  which  such  proceedings  are  entered,  if 
any,  and  in  default  of  his  so  doing,  the  pit.  shall  be  at  liberty  to  sign  judg- 
ment as  (or  want  of  a  plea ;  and  in  case  the  same  be  falsely  stated  by  the 
deft.,  the  pit.,  on  producing  a  certificate  from  the  proper  officer  or  person 
having  the  custody  of  the  records  or  proceedings  of  the  court  where  such 
judgment  is  alleged  to  have  been  recovered,  that  there  is  no  such  record  or 
entry  of  judgment  as  therein  stated,  shall  be  at  liberty  to  sign  judgment  as 
for  want  of  a  plea  by  leave  of  the  court  or  a  judge.  The  rule  does  not 
apply  to  a  plea  by  an  executor  or  administrator  of  a  judgment  recovered 
against  him  by  another  creditor  (Power  v.  Izod,  1  Bing.  N.  C.  304 ;  Power 
v.  Fry,  3  Dowl.  P.  C.  140).  Nor  where,  to  an  action  of  assumpsit  for 
money  lent,  the  deft,  pleads  that  in  an  action  in  which  the  now  deft,  was 
pit.,  and  the  now  pit.  was  deft.,  the  now  pit.  set  off  the  same  debt  for  which 
the  present  action  was  brought,  and  in  that  action  the  now  deft,  obtained  a 
verdict  (Brokenshir  v.  Morgan,  9  M.  &  W.  111). 

Effect  of  Judgments  in  Superior  Courts  unth  respect  to  Parties  to  Judg^ 
ment,]  Transactions  between  two  parties  in  a  suit  are  not  binding  upon  a 
third;  and,  therefore,  the  judgment  of  a  court  on  facts  found,  although  evi- 
dence against  the  parties,  and  all  claiming  under  them,  will  not  be  generally 
admifi||ible  against  strangers  (Kingston's  (Duke  of)  case,  20  St.  Tr.  538 ; 
see  ante^  Vol.  I.,  p.  60,  61).  And,  in  order  to  bind  the  party  to  a  judg- 
ment, he  must  have  sued  or  been  sued  in  the  same  character  in  both  suits. 
Thus,  in  an  action  by  an  executor  on  a  bond,  he  will  not  be  estopped  by  a 
judgment  in  an  action  brought  by  him  (Robinson's  case,  5  Rep.  32  6), 
When  a  judgment  has  already  been  obtained  by  the  pU.  against  the  deft,  for 
a  demand,  the  simple  contract,  or  other  obligation,  upon  which  such  demand 

Vol.  II.  18 


967  JUDGMENT  RECOVERED,  DEFENCE  OF. 

accrued,  is  merged  by  the  saperiority  of  such  judgment :  trandt  in  remju* 
dijcatam^  A  fid,  if  the  pit  sue  oq  the  ortginal  promise  deft,  may  plead  the 
judgment  in  bar  (3  Ch,  Pl«  6th  ed^  929),  Where  the  party  gives  a  collate* 
ral  and  concurre0|  security,  which  in  itself  would,  not  operate  as  an  eztin« 
guishment  of  the  origmi4  denfiand,  it  oe^nnot  operale  as  such  by  bdng  pur- 
sued to  judgment  (3  £aft|  2dl); 

A  former  judgement  in  ejectment  is:  evidence  on  another  ejectment  when 
the  lessor  of  the  pit.  and  the  deft,  are  the  same  (Doe  v.  Seaton,  2  C.  M.  dc 
R.  728;  a  N.  P.  282;  4  Bae.  Abr.  Bvidence,  F;  see  c^so  Doe  d.  Tatham  v. 
Wright).  So,  a  verdict  against  <Hie  deft,  in  case  on  a  nuisance  is  evidence 
of  the  plt.'s  right  in  a  second  ^tion  agaizist  the  same  and  other  defts.  if  the 
latter  claim  under  th^  first  dell.  (Strutt  v^  Bovington,  5  Esp.  68).  On  a  plea 
of  usury  to  an  action  on  a  bond,  a  verdict  of  acquittal  in  an  action  for  pen- 
attics  for  usury  upon  the  same  bond  between  the  same  parties  is  admissible 
for  the  pit.  (Cleve  v.  Powell,  1  Moo.  d&  R.  228).  In  ejectment  by  mortga- 
gee a  verdict  and  recovery  in  a  former  ejectment  brought  by  *the 
[  *25d  ]  deft,  against  mortgagor,  sinoe  mortgagee,  is  not  evidence  against 
the  pit.  (Doe  v.  Webber»  1  Ad.  &  B.  119). 

Prmes  are  similariy  situated  as  those  to  whom  they  are  privy,  whether 
they  be  privies  by. estate  or  in.  Ibw  (ante.  Vol.  I.,  p.  60,  61).  A  judgment 
against  an  ancestor  will,  be  evidenee  in  an  action  against  his  heir  (Locke  v. 
Norborne,  3  Mod.  141 ;  Outram  v.  Morewood,  3  £<ut,  355).  So,  of  privies 
in  estate.  Where  several  remainders  are  limited  by  the  same  deed,  a  vcr- 
diet  for  one  in  remainder  may  be  evidence  for  the  next  in  remainder  (Pyke 
V.  Crouch,  1  Ld.  Raym.  780;  B.  N»  P.  282 ;' Doe  v.  Tyler,  6  Bing.  390  ; 
Doe  V.  Harlow,  12  Ad.  de  E^  42, n.  {d))\  and  it  has  been  considered  that  a 
verdict,  for  or  against  a  lessee,  will  be  evidence  in  like  manner  as  to  him  in 
reversion  (Com.  Dig.  Evidence,  A,  6;  B^  N.  P.  232;  1  Ph.  Ev.  8th  ed.  519). 
Bi^t  on  the  other  hand  it  has  been  held,  that  a  verdict  against  a  tenant  for  lifo 
wUl  not  bind  a  reversioner,  unless  where  the  reversioner  in  certain  ancient 
f^ms  of  suit  had  been  made  a  party  to  the  proceeding  upon  aicUprayer  (B. 
N.  P,  232 1  Hardr,  436;  Bac.  Abr.  Evidence,  617;  12  Vin.  Abr.  132). 
And  it  seems  that  a  verdict  for  or  against  A.  is  admissible  against  a  party 
claiming  under  A.  only  where  the  <;laim  originated  since  the  verdict  (per  Lit- 
tledale,  J«,  in  Doe  v.  Derby  (Earl  of),  1  Ad.  &  E.  790).  A.  and  B.  sued 
deft,  for  diverting  water  from  the  works ;  they  were  allowed  a  former  reco- 
very by  A.  alone  against  the  same  deft,  for  a  similar  injury,  although  B.  had 
been  a  witness  for  A.  in  the  first  action ;  and  it  was  held  that  the  possession 
by  A.  and  B.  of  the  same  works  was  evidence  of  privity  of  estate  (Blake- 
nyore  v.  Glamorgan  Canal  Company,  2  C.  M,  dc  R.  133). 

Privity  in  law  is  sufficient,  thus  a  representative  will  be  bound  by  a  verdict 
against  his  testator  or  intestate  (Rex  v..  Hebden^  And.  389) ;  and  a  judgment 
against  the  schoolmaster  of  an  hospital  has  been  held  to  be  evidence  against 
1m  successor,  when  the  point  in  issue  concerned  the  rights  of  his  office 

S^ravis  v«  Chaloner,  3  Gwilk  1237).  On  a  quo  warranto  against  deft.,  as 
iliif,  where  he  made  title  under  the  bailifiship  of  two  parties,  a  record  of 
a  judgment  of  ouster  against  them  was  admitted  as  evidence  (Rex  v.  Hebden, 
2  Stra.  1109 ;  B.  N.  P.  231 ;  Rex  v.  Grimes,  5  Burr.  2601).  See  thi%  sub- 
ject fully  discussed,  2  Selw.  N.  P.  lOthied^  1168. 

J^eets  cf  Judgments  4is  retpecU  Strcutgers,]  There  are  exceptions  to  the 
g^qeral  rule,  that  judgments  bind  only  parties  or  privies.  Thus,  in  the  case 
jof  customs  or  tolte,  verdicts,  whether  recent  or  ancient,  respecting  the  sanie 
QUatom  or  toll,  are  admissible  when  other  parties  are  concerned  (London 
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(City  of)  V.  Clerk,  Carth.  16t ;  B.  N.  P.  238).    So,  in  the  case  of  custom*, 
ary  commoDers  (antej  Vol.  I.,  p.  800);  and  thus,  a  verdict  with  regard  to  a 
public  right  of  way  is  evidence  for  or  against  another  claiming  in  the  same 
right ;  and  it  seems  that  in  all  cases  where  general  reputaticm  is  evidence,  a 
verdict  upon  the  right  claimed  will  also  be  evidence,  even  as  between  stran* 
gers  to  the  former  record  ^Reed  v.  Jackson,  1  East,  367  ;  Richards  v.  Bas* 
sett,  10  B.  &  C.  603).    The  verdict,  however,  in  such  case  is  not  conclu- 
sive (Biddulph  V.  Ather,  2  Wils.  23).    The  decree  of  an  incompetent  court 
unknown  to  the  law  of  the  realm  is  inadmissible,  except  where  the  voluntary 
submission  of  the  parties  gives  it  the  effect  of  an  award  (Rogers  v.  Wood, 
2  B.  &  Ad.  245).    And  a  prosecution  by  the  crown  for  usurping  tolls,  which 
was  resisted  and  not  carried  on  to  judgment,  is  not  admissible  on  a. trial  of 
the  same  right  (per  Tindal,  C.  J.,  Laucum  v.  Lovell,  6  C.  &  P.  437).  Where 
a  judgment  is  offered  in  evidence,  merely  for  the  purpose  of  ptoving  the  fact 
that  such  judgment  has  been  obtained  *and  not  with  a  view  to 
prove  the  facts  upon  which  the  judgment  was  founded,  it  may  he   [  *259  ] 
evidence  for  or  against  a  stranger.  Thus,  a  verdict  against  a  mas* 
ter,  in  an  action  for  the  negligence  of  his  servant,  is  evidence,  in  an  action 
by  a  master  against  the  servant,  to  prove  the  amount  of  damages  (Green  v. 
New  River  Company,  4  T.  R.  590).    A  recovery  against  one  of  several 
parties  to  a  joint  tort  frequently  precludes  the  pit.  from  proceeding  against 
any  other  party  not  included  in  such  action  (Cro.  Jac.  74 ;  Yelv.  68 ;  B.  N. 
P.  20).    But,  where  the  evidence  and  the  damages  in  the  two  actions  might 
be  different,  as  where  two  persons,  on  difierent  occasions,  have  published 
the  same  libel,  separate  actions  may  be  supported  against  each  (2  B.  &  P. 
69) ;  and  the  recovery  against  one  party  in  an  action  for  criminal  conversa- 
tion is  no  bar  to  an  action  against  another  party  for  a  similar  injury  (1 
Camp.  415).    In  an  action  for  (kbt  on  the  statute  for  fishing  in  plt.'s  fishery, 
a  judgment  in  an  action  of  trespass  against  a  difierent  party  by  the  same 
pit.  was  allowed  in  evidence,  the  defls.  in  the  two  actions  being  both  ser- 
vants, and  acting  under  the  authority  of  a  third  party,  one  of  whom,  in  the 
action  of  trespass,  had  justified  as  his  servant  (Kinnersley  v.  Orpe,  2  Doug. 
517 ;  but  see  Outram  v.  Morewood,  3  Bast,  366,  where  such  a  judgment 
viras  held  not  to  be  conclusive) ;  where,  however,  it  was  also  held,  an  action 
against  husband  and  wife  was  sufficiently  barred  by  a  judgment  in  a  former 
action  on  the  same  point,  in  which  the  wifo  was  defi.  (lb.).    A  judgment  for 
a  brd  of  a  manor  on  a  quo  tparranto  for  usurping  a  franchise  is  evidence  of 
the  right,  even  against  copyhold  tenants  (Carnarvon  v.  Villebois,  13  M«  & 
W.  313).    In  trespass  quare  dausum  fregit^  plea,  ^.  ten,  in  P.,  and  it 
appeared  that  P.  had  sold  to  pit.  and  afterwards  conveyed,  without  a  cove- 
nant of  title  to  defl.,  who  had  mortgaged  to  P.:  held,  that  P.  was  competent 
for  the  deft  because  the  verdict  would  not  be  evidence  for  him  as  between 
him  and  the  pit.  (Simpson  v.  Pickering,  1  C.  M.  &  R.  527).    The  effect  of 
a  judgment  will  be  the  same,  though  one  only  of  the  defts.  in  the  suit  was 
a  party  in  the  former  action ;  as,  where  a  question  of  right  of  water  has 
been  tried,  the  record  of  that  trial  was  held  to  be  evidence  in  a  second  action 
against  the  same  def^.  joined  with  others,  if  they  all  claim  under  him  (Strutt 
V.  Barringdon,  5  Esp.  58 ;  see  further,  ante^  Vol.  I.,  p.  62 — 65).     A  reccnrd 
of  a  former  action  in  the  common  form  for  work  and  labour  by  an  officer, 
coupled  with  parol  proof  of  the  point  in  issue,  is  evidence  of  the  right  to  a 
public  office  (Layburn  v.  Crisp,  4  M.  dc  W.  320). 

A  judgment  of  condemnation  of  goods  in  the  Exchequer,  upon  a  proceed- 
ing in  rem^  is  conclusive  as  to  all  the  world ;  and  therefore,  aAer  such 
judgmeixt  trespass  will  not  lie  against  the  officer  who  seized  the  goods  to  try 
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the  point  again  (Scott  v.  Shearman,  2  B1.  R.  977). '  But  if  the  proceedings 
were  in  personam  onlji  as  a  conviction  for  penalties;  the  judgment  is  only 
evidence  of  the  conviction  in  any  case  in  which  the  parties  are  different 
(Hart  V.  Macnamara,  4  Pri.  154,  n.).  It  has  heen  said  that  an  acquittal  in 
the  Exchequer,  upon  a  seizure  made  for  want  of  a  permit,  is  conclusive  evi- 
dence in  an  action  of  trespass  that  the  permit  was  regular  (Cooke  y.  Shell, 
2  T.  R.  256 ;  Vin.  Abr.  Evidence,  A  b,  23 ;  but  see  1  Ph.  Ev.  338). 
Where  this  ruling  is  questioned,  the  judgment  of  the  Commissioners  of  Ex- 
cise on  an  information  for  an  offence  against  the  excise  laws  is  conclusive 
and  binds  a  stranger  (Fuller  v.  Fetch,  Carth.  346 ;  Roberts  v.  Fortune, 
Harg.  L.  Tracts,  468,  n. ;  but  see  Henshaw  v.  Pleasance,  2  Bi.  R.  1174). 
A  conviction  in  rem  is  evidence  as  between  strangers,  though  obtained 
by  the  evidence  of  the  very  party  who  uses  it  (Davis  v.  Nest,  6  C.  &  P. 
167). 

*^ect  of  Judgments  as  to  Subject-maiter  of  the  Suit,]  Where 
[  *260  ]  the  cause  of  action  is  the  same,  a  judgment  between. the  same  par- 
ties is  binding  on  each,  and  it  is  immaterial  that  the  form  of  action  is 
difierent,  if  the  cause  of  action  be  the  same  (Hitchin  v.  Campbell,  2  BI.  R. 
827).  Thus,  a  judgment  in  debt  is  a  bar  in  an  action  of  assumpsit,  on  the 
same  contract  (4  Rep.  94).  So,  a  judgment  in  trespass,  in  which  the  right 
of  property  is  determined,  is  a  Imr  in  trover  for  the  same  taking  (Com.  Dig. 
Action,  K.  3).  As  to  the  necessity  of  pleading  the  judgment  by  way  of 
estoppel,  see  antey  p.  256.  Where  the  party  mistakes  his  form  of  action, 
and  thereby  fails,  he  will  not  be  concluded  in  such  case  by  the  judgment 
(Ferrars  v.  Arden,  Cro.  Eliz.  668 ;  2  Saund.  47  i?,  n. ; .  Godson  v.  Smith, 
2  Moo.  167).  So,  where  he  omittCKl  to  give  any  evidence  of  a  demand 
which  he  might  have  received  in  a  former  action  (Sedden  v.  Tutop,  6  T.  R. 
607 ;  see  Eastmore  v.  Laws,  5  Bing.  N.  C.  526).  Although  an  order  of 
removal  quashed  at  the  sessions  is  evidence  between  the  same  parishes  thai 
there  is  no  settlement  in  the  appellant  parish,  yet  a  subsequent  cause  of 
removal  may  be  shown  (R.  v.  Wick  (St.  Lawrence),  6  B.  &  Ad.  626). 
Where,  in  a  second  action,  the  declaration  is  framed  in  such  a  manner,  that 
the  causes  of  action  may  be  the  same  as  those  in  the  first  suit,  the  party  who 
brings  the  second  action  is  bound  to  show  that  they  are  different  (Bagot 
(Lord)  y.  Williams,  3  B.  &  C.  239 ;  5  D.  &  R.  87). 

But  a  judgment  is  merely  evidence  where  it  is  directly  upon  the  point  in 
question,  and  is  not  evidence  of  any  matter  which  comes  collaterally  in  ques- 
tion, nor  of  any  matter  incidentally  cognizable,  nor  of  matter  of  inference 
n  Salk.  290 ;  Kingston's  (Duke  of)  case,  20 ;  St.  Tr.  633),  nor  is  a  ver- 
dict with  judgment  evidence  of  an  immaterial  allegation,  although  included 
in  a  general  traverse  (Shearm  v.  Barnard,  10  Ad.  &  E^  593). 

Proof  qf  a  Judgment  recovered.]  Under  a  plea  of  judgment  recovered, 
the  defl.  mdst  give  in  evidence  an  examined  copy  of  the  judgment  in  the 
first  action  {ante^  p.  256,  and  posty  *'  Record")  ;  and  he  must  then  proceed 
to  show  that  the  cause  of  action  was  the  same.  This  may  be  done  by  call- 
ing persons  as  witnesses  who  were  present  at  the  first  trial  and  heard  the 
evidence  given  at  the  second  trial  (Hitchin  v.  Campbell,  3  Wils.  240;  2  BL 
R.  827) ;  also,  by  producing  and  proving  the  particulars  of  demand,  if  any 
(see  posty  **  Pabticulars  of  Dbhand"). 

The  judgment  was  alleged  to  have  been  recovered  '^  in  the  Court  of  our 
Lady  the  Queen  of  the  Bench  here  at  Westminster,  in  the  county  of  Middle- 
sex."   The  deft  pleaded,  *'  that  there  was  not  any  record  of  the  said  sup- 
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posed  recovery  remainini;  in  the  said  Court  of  our  Lady  the  Queea  before 
the  Queen  herself  at  Westminster  (named  in  the  declaration  ihe  Court  of  our 
Lady  the  Queen  of  the  Bench  at  Westminster),  in  manner,"  &c.  The  pit. 
replied,  *'  that  there  was  such  a  record  of  the  said  recovery  remaining  in 
the  said  Court  of  our  Lady  the. Queen  of  the  Bench  here  in  manner,"  &c. : 
held,  that  the  pit.  proved  the  affirmative  of  the  issue  by  the  production  of  a 
record  of  a  judgment  recovered  in  this  court  (Bradley  v.  Gray,  3  C.  B.  726), 

It  is  necessary,  in  order  to  try  the  issue  joined  on  a  plea  ofnultiel  record^ 
that  the  issue  roll  should  be  made  up  and  carried  in,  notwithstanding  the 
R.  G.  H.  T.  4  W.  IV.  pt.  2,  r.  15  (Jackson  v,  Oates,  6  D.  &  L.  231,  B. 
C,  Patteson).  Quare^  whether  a  party  may  proceed  by  plaint  in  a  county 
court  under  the  9  dz;  10  Vict.  c.  95,  founded  on  a  judgment  obtained  in  one 
of  the  superior  courts  at  Westminster  (Ranee  v.  James,  12  Jur.  62). 

Debt  for  400/. ;  viz.,  200/.  for  goods  sold  and  delivered,  and  200/.'  on  an 
account  stated.  Fleas,  as  to  the  residue  of  the  cause  of  action  (after  pleas 
as  to  43/.  6^.  9i.,  parcel,  dz;c.)»  first,  that  pit.  impleaded  deA.  in  respect  of 
the  said  residue  in  assumpsit  to  plt.'s  damage  of  400/.,  and  pit.  recovered 
314/.  8«.,  as  well  for  his  damages,  and  in  respect  whereof  plaintiff  had 
imp.'eaded  de(^.,  as  for  his  costs  and  charges,  whereof  defl.  was  convicted,  as 
by  the  record,  &c.,  and  which  judgment  had  not  been  reversed.  Secondly, 
as  before,  adding  that  defl.  before  pit.  had  declared  in  the  present  action, 
paid  and  satisfied  pit.  the  amount  recovered,  and  pit.  acknowledged  himself 
to  be  satisfied  the  damages,,  costs  and  charges  so  recovered  as  by  the 
record,  &c.  Replication,  to  each  plea,  that  the  said  residue  was  not,  nor 
was  any  part  thereof,  the  causes  of  action  in  respect  of  which  the  judgment 
was  recovered.  Verdict  on  these  issues  for  defl. :  held,  by  the  Exchequer 
Chamber,  reversing  the  jugdment  in  Queen's  Bench,  that  the  pleas  were 
good  after  verdict,  and  defl.  entitled  to  judgment.  That,  assuming  the  pleas 
to  mean  that  as  to  part  of  the  claim  in  the  first  action  pit.  recovered,  and  as 
to  the  residue  of  such  claim  it  was  found  no  more  was  due,  the  objection 
that  this  should  have  been  pleaded  by  way  of  estoppel  was  formal  only,  and 
could  not  be  made  aAer  verdict.  But  assuming  the  meaning  to  bo  be  (and 
semble  this  was  so)  that  pit.  having  once  had  a  judgment,  could  not  have  a 
judgment  again  for  the  same  debt,  the  pleas  were  substantially  good ;  and 
that,  after  the  finding  of  the  jury,  the  pit.  could  not  contend  that  the  part 
now  claimed  of  the  debt  might  have  become  due  since  the  recovery  in  the 
first  action  (Todd  v.  Stewart,  9  Q.  B.  759).  Sembie^  that,  on  special 
demurrer,  the  pleas  would  have  been  bad,  for  not  averring  that  the  recovery, 
as  well  as  the  impleading,  was  in  respeot  of  the  residue  (lb.). 

A  declaration  on  a  replevin  bond  for  not  prosecuting  a  suit  with  eflTecti 
according  to  the  condition,  stated  (after  setting  out  the  bond)  that  pit.  made 
his  plaint  at  the  Whitechapel  county  court,  and  that  it  was  adjudged  by  the 
said  Court  that  pit.  should  take  nothing  by  his  said  plaint.  Plea,  nid  tiel 
record.  Replication,  there  is  such  a  record.  The  order  made  in  the  minute 
book  of  the  county  court  was  struck  out  for  want  of  jurisdiction,  a  disputed 
title  having  been  sworn  to :  held,  that  the  above  entry  did  not  support  the 
allegation  in  the  declaration  of  a  judgment  against  pit.  in  the  county  court, 
and  that  def\.  was  entitled  to  judgment  (Tubby  v.  Stanhope,  17  Law  J.  190, 
C.  P. ;  12  Jur.  857). 
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Form  of  Remedy i  and  when  UabU. 

In  general,  no  action  can  be  supported  against  a  judge  or  justioe  of  the 
peace,  acting  jfWtda%,  and  who  has  not  exceeded  his  Jurisdiction^  however 
erroneous  his  decision  or  malicious  his  motive  (1  Salk.  306 ;  Morgan  v. 
Hughes,  2  T.  R.  226  ;  6  T.  R.  186 ;  Ld.  Raym.  466 ;  6  T.  R.  44j9 ;  3  M.  dc 
S.  825) ;  and  no  action  lies,  although  the  magistrate  was  not  duly  qualified 
to  act  (Margate  Pier  Company  v.  Hannam,  3  B.  &  A.  266) ;  and  there  must 
have  been  an  entire  want  of  jurisdiction  to  render  a  ma^strate  liable  under  a 
conviction  (Fawcett  v.  Foulis  (Bt.),  7  B.  &  C.  394 ;  1  M.  4^  R.  102).  And, 
before  any  action  can  be  brought  against  a  justice  of  the  peace  for  anything 
done  in  the  discharge  of  his  duty,  it  must  be  proved  that  his  attention  was 
called  to  all  the  facts  necessary  to  enable  him  to  form  a  judgment  as  to  the 
course  he  ought  to  have  pursued  (Pike  v.  Carter,  3  Bing.  85  ;  liowther  v. 
Radnor  (Earl),  8  East,  113).  And,  in  the  case  last  cited,  it  was  held,  that 
magistrates  would  not  be  a^cted  as  trespassers,  if  facts  stated  to  them  on 
oath,  by  a  complainant,  were  such  whereof  they  had  jurisdiction  to  inquire,  and 
nothing  appeared  in  answer  to  contradict  the  first  statement.  But  they 
would  be  liable  in  trespass  if  they  committed  a  person  for  disobedience  to  an 
order  which  turns  out  to  be  invalid  (Wilkins  v.  Hemsworth,  3  Nev.  &  P. 
55;  2  Jur.  94,  301) ;  and  in  general,  where  there  has  been  an  excess  of 
jurisdiction,  trespass  may  be  supported  for  anything  done  thereunder ;  and, 
therefore,  where  a  justice  of  the  peace  maliciously  and  irregularly  granted 
a  warrant  to  apprehend  a  person  for  felony,  without  any  information  on  oath, 
it  was  held,  that  the  party  had  a  remedy  against  the  justice,  by  action  of 
trespass  (Morgan  v.  Hughes,  2  T.  R.  225 ;  2  Chit.  Rep.  304 ;  1  D.  ds  R. 
97).  Even  in  cases  where  justices  have  the  jurisdiction,  if  their  proceedings 
are  bad  upon  the  face  of  them,  they  cannot  justify  under  them  (Cripps  v. 

(a)  3  U.  a  Dig.  699 ;  2  Siipp.  U.  S.  Dig.  264 ;  1  Ano.  Dig.  329;  2  Ann.  Dig.  240 ;  3  Id. 
988. 
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Durden,  Cowp.  640),    Therefore,  where  the  conviction  and  committneM 
thus  appeared  on  the  face  of  them  not  to  be  warranted  by  the  act  of  parlia- 
ment on  which  they  were  framed,  they  were  hblden  to  be  no  justification  for  . 
the  magistrate  in  an  action  for  trespass  and  false  imprisonment  against  him 
by  the  party  convicted  and  committed  (HaTdy  v.  Ryie,  9  B.  &  C.  603 ;  and 
see  Goss  v.  Jackson,  3  Esp.  198).    And  the  same  where  the  conviction, 
&c.,  is  bad  in  part  (Groom  v.  Forrester,  6  M.  ^  S.  320).    So,  where  a 
distress  warrant  is  founded  on  a  bad  conviction,  and  a  levy  has  been  made 
under  it,  the  justice  is  liable  to  ai)  action  of  trespass  (Newman  v.  Hardwick 
(Earl),  8  Ad.  &  E.  124).    So,  where  a  commitment  is  bad  on  the  face. of 
it,  a  good  conviction  Will  not  it  seems  aid  it  (Wickes  v.  Clutterbuck,  2  Bing. 
483),  unless  there  be  a  provision  to  that  effect  in  the  stattite  on  which  it  is 
framed.    See  further,  fully  on  *this  subject,  2  Arch.  Pr.  2nd.  ed. 
36  et  seq.    Although  a  magistrate  who  commits  a  party  in  a  case  [  *262  ] 
where  he  has  kio  jurisdiction,  is  liable  to  an  action  of  trespass,  yet, 
when  supposing  the  facts  alleged  to  be  true,  the  magistrate  would  have  juris- 
diction,  his  liability  to  foe  sued,  or  his  exemptions  from  such  liability,  on  the 
ground  of  jurisdiction,  cannot  be  affected  by  the  truth  or  falsehood  of  those 
facts,  or  by  the  sufficiency  or  insufficiency  of  the  evidence  adduced  for  the 
purpose  of  establishing  them  (Cave  v.  Mouataito,  1  Man.  &  G.  257.    N.  Br. 
This  case  may  be  referred  to  usefully  for  the  general  law  upon  this  subject). 
Where  a  magistrate  commiCs  a  person  for  re-examination  for  an  unreasonable 
time,  he  is  answerable  in  trespass,  the  con^nuance  of  a  person  in  custody 
after  a  reasonable  time  being  a  new  trespass  (Davis  v.  Capper,  10  B.  &  C. 
28).    But  in  a  case  where  the  period  for  which  a  party  had  been  committed 
for  further  examination  appeared  to  the  court  above  to  be  too  long,  yet  the 
jurors  having,  to  the  satisfaction  of  the  judges  at  nisi  prius,  found  that  the 
detention  was  not  excessive,  a  rule  nisi  for  a  new  trial  was  redised  (Cave  v. 
Mountain,  1  Man.  &  G«  367).  An  action  for  false  imprisonment  lies  againdt 
a  justice  who  imprisons  a  party  on  a  conviction  founded  on  a  commitment 
difiering  therefrom  in  stating  the  offence  (Rogers  v.  Jones,  3  B.  &  C,  409 ; 
5  D.  &  R.  484).   And,  when  the  justice  has  no  jurisdiction  over  the  subject- 
matter,  trespass  or  trover,  where  goods  have  been  taken,  is  the  proper  form  - 
of  remedy  against  him  (Hardr.  483 ;  1  B.  &  B.  432).    But  it  has  been  held 
that  if  a  magistrate  has  reasonable  grounds  for  what  he  does,  although  the 
act  may  be  illegal,  he  is  justified  in  law,  and  trespass  will  not  lie  (Wedge  v. 
Berkley,  1  Nev.  &  P.  665  ;  see  post^  '*  'Dkbsi^ass").    If  a  justice  improperly 
refuse  to  act  when  he  should  do  so^  an  action  on  the  case  for  a  nonfeasance 
lies  against  him  (3  B.  &  P.  551 ;  1  Leon.  323 ;  Cro.  Eliz.  196;  3  Wils. 
342). 

Every  action  (after  2nd  October,  1848),  to  be  brought  against  any  justice 
of  the  peace,  for  any  act  done  by  him  in  the  execution  of  his  duty  as  such 
justice,  with  respect  to  any  matter  within  his  jurisdiction  as  such  justice,  shall 
be  an  action  on  the  case  as  for  a  tort  (11  &  12  Vict.  c.  44,  s.  1),  and  the 
declaration  shall  expressly  allege  that  such  act  was  done  maliciously,  and 
without  reasonable  and  probable  cause  (lb.).  For  any  act  done  by  a  justice 
of  the  peace  in  a  matter  of  which  by  law  he  has  not  jurisdiction,  or  in  which 
he  shall  have  exceeded  his  jurisdiction,  any  person  injured  thereby,  or  by 
an  act  done  under  any  conviction,  or  order  made,  or  warrant  issued  by  such 
justice  in  any  such  matter,  may  maintain  an  action  against  such  justice  in 
the  same  form,  and  in  the  same  case  as  he  might  have  done  before  the  pass- 
ing of  this  act,  without  any  allegation  that  the  act  complained  of  was  doAe 
maliciously,  or  without  reasonable  or  probable  cause*    But,  before  bringing 
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the  action,  such  conviction  or  order  must  be  quashed,  either  upon  an  appeal, 
or  application  to  the  Queen's  Bench;  and  where  the  action  is  broug^ht  for 
anything  done  under  such  warrant,  which  shall  have  been  issued  by  such 
justice,  to  procure  the  appearance  of  such  party,  and  which  shall  have  been 
followed  by  a  conviction,  or  order  in  the  same  matter,  the  conviction  or  order 
must  first  be  quashed  as  aforesaid,  and  if  such  warrant  shall  not  have  been 
followed  by  such  conviction  or  order,  or  if  it  be  a  warrant  upon  an  informa- 
tion for  an  alleged  indictable  oflfence,  nevertheless,  if  a  summons  were  issued 
previously  to  such  warrant,  and  was  served  personally,  or  by  leaving  the 
same  for  such  person  with  some  one  at  his  last  or  most  usual  place  of  abode, 
and  he  did  not  appear  in  such  case,  no  action  shall  be  maintained  against 
such. justice  for  anything  done  under  such  warrant  (11  dz;  12  Vict.  c.  44,  s. 
2) ;  where  a  conviction  or  order  is  made  by  one  or  more  justice  or  justices, 
and  a  warrant  of  distresss  or  of  commitment  shall  ''^be  granted 
[  *263  ]  thereon  by  some,  other  justice  of  the  peace,  bona  fide^  and  without 
collusion.  No  action  shall  be  brought  against  the  justice  who  so 
granted  such  warrant  by  4%ason  of  any  defect  in  such  conviction  or  order, 
or  for  any  want  of  jurisdiction  in  the  justice  or  justices  who  made  the  same; 
but  the  action  (if  any)  shall  be  brought  against  the  justice  or  justices  who 
made  such  conviction  or  order  (see  11  &  12  Vict.  c.  44,  s.  3).  Where  any 
poor-rnte  shall  be  made,  allowed,  and  published,  and  a  warrant  of  distress 
shall  issue  against  any  person  named  and  rated  therein,  no  action  shall  be 
brought  against  the  justice  or  justices  who  shall  have  granted  such  warrant 
by  reason  of  any  irregularity  or  defect  in  the  said  rate,  or  by  reason  of  such 
person  not  being  liable  to  be  rated  therein ;  and  that  in  all  cases  where  a 
discretionary  power  shall  be  given  to  a  justice  of  the  peace  by  any  act  or 
acts  of  parliament,  no  action  shall  be  brought  against  any  such  justice  for 
or  by  reason  of  the  manner  in  which  he  shall  have  exercised  his  discretion 
in  the  execution  of  any  such  power  (11  &  12  Vict.  c.  44,  s.  4).  If  a  justice 
refilse  to  do  an  act  the  Court  of  Queen's  Bench  may,  by  rule,  order  him  to 
do  it,  and  no  action  shall  be  brought  against  him  for  doing  it  (11  &  12  Vict. 
c.  44,  8.  6;  see  R.  v.  Oxfordshire,  18  Law  J.;  M'Cle.  222).  Where  a  war- 
rant of  distress  or  commitment  is  granted  upon  any  conviction  or  order  which 
shall  be  confirmed  upon  appeal,  no  action  shall  be  brought  against  the  justice 
of  the  peace  granting  such  warrant  for  any  thing  done  under  it  by  reason  of 
any  defect  in  the  order  or  conviction  (11  6s  12  Vict.  c.  44,  s.  6).  If  any 
action  be  brought  where  by  this  act  it  is  prohibited,  a  judge  may  set  aside 
the  proceedings  (11  &  12  Vict.  c.  44,  s.  7), 

The  duty  of  a  magistrate  in  respect  of  admitting  to  bail  is  judicial,  he  is 
not  liable  therefore  for  refusing  to  admit  to  bail  a  person  charged  with  a  mis- 
derAeanor,  and  entitled  to  be  bailed  without  proof  of  malice  (Lawford  v. 
Fiizroy,  13  Jur.  803 ;  18  Law  J.  108,  M.  C). 

Where  a  person  had  been  convicted  under  stat.  7  &  8  Geo.  IV.  c.  29,  s. 
34,  and  committed  to  prison  by  justices  of  the  peace,  and  they  had  drawn  up 
two  convictions,  one  of  which  had  been  returned  to  the  sessions  but  the  other 
not:  held,  that  in  an  action  of  trespass  and  false  imprisonment  brought 
against  them  by  such  person,  they  might  rely  on  both  the  convictions  (Ful- 
ler v.  Brown,  3  New  Sess.  Cas.  603,  Q,  B.). 

The  first  conviction  negatived  that  the  water  ran  through  land  adjoining 
or  belonging  to  the  dwelling  house  of  the  complainant :  held  sufficient,  and 
that  it  need  not  negative  that  the  water  ran  through  land  adjoining  or  belong- 
ing to  the  dwelling  house  of  any  other  person,  being  the  owner  or  having  tho 
right  of  fishing  therein  (lb.). 

Where  a  woman  was  committed  to  prison  by  a  warrant  of  commitment, 
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• 

dated  20th  February,  1847,  and  was  brought  up  by  habeas  corpus  on  the 
17th  of  March,  l^ut  remanded,  and  one  conviction  was  filed  at  the  next 
Baster  sessions,  and  another  at  the  Midsummer  sessions  following:  held, 
that,  in  an  action  of  trespass  and  false  imprisonment  brought  by  her  against 
the  justices,  they  might  give  in  evidence  the  conviction  which  was  filed  at 
the  Midsummer  sessions  as  well  as  ttiat  filed  at  the  Bnster  sessions  (Charter 
V.  Greame,  3  New  Sess.  Cas.  382;  13  Jur.  2U8;  18  Law  J.  73,  M.  C, 
Q.B.) 

■ 

Costs^l  If  the  pit.  shall  recover  a  verdict,  or  the  deft,  shall  allow  judg- 
ment to  pass  by  default,  ph.  shall  be  entitled  to  costs  in  such  manner  as  if 
this  act  had  not  been  passed ;  or  if,  in  such  case,  it  be  stated  in  the  declara- 
tion, or  in  the  summons  or  particulars  in  the  county  court,  if  he  sue  in  that, 
court,  that  the  act  complained  of  was  done  maliciously  and  without  reason- 
able and  probible  cause,  the  ph.,  if  he  recover  a  verdict  for  any  damages,  or 
if  the  deft,  allow  judgment  to  pass  against  him  by  default,  shall  be  entitled 
to  his  full  costs  of  suit,  to  be  taxed  as  between  attorney  and  client;  and  in 
every  action  against  a  justice  of  the  peace  for  any  thing  done  by  him  in  the 
executifm  of  his  office,  the  defl.,  if  he  obtain  judgment  upon  verdict  or  other- 
wise, shall,  in  all  cases,  be  entitled  to  his  full  costs  in  that  behalf,  to  be  taxed 
as  between  attorney  and  client  (11  &  12  Vict.  c.  44,  s.  14). 

Form  of  Pleadings. 

There  is  nothing,  in  general,  peculiarly  relating  to  the  form  of  the  plead- 
ings in  actions  against  justices.  The  venue  shall  be  laid  in  the  county  where 
the  act  complained  of  was  committed  (11  &  12  Vict.  c.  44,  s.  10),  and  in 
the  county  court  the  action  must  be  brought  in  the  court  within  the  district 
of  which  the  act  complained  of  was  a)mmitted  (11  ds  12  Vict.  c.  44,  s.  10) ; 
but  the  deft,  may  object  to  be  sued  in  a  coiinty  court  (lb.). 

In  an  action  against  a  magistrate  for  acts  done  under  a  quashed  convic- 
tion, it  must  be  averred,  that  such  acts  were  done  maliciously,  and  without 
probable  cause,  or  pit.  will  not  get  more  than  2iL  damages  {posty  p.  268). 

By  21  Jac.  I.  c.  12,  s.  5,  in  actions  against  justices,  for  any  thing  done 
by  them  by  virtue  or  reason  of  their  office,  the  general  issue  may  be  pleaded, 
and  the  special  matter  given  in  evidence.  And  this  is  not  affected  by  the 
recent  rules  as  to  pleading  framed  under  3  dz;  4  Will.  IV.  c.  42,  s.  1 ,  except  that 
the  words  "  By  Statute,"  *must  be  inserted  in  the  margin  of  the 
plea  (R.  G.  T.  T.  1  Vict. ;  see  post,  11  &  12  Vict.  c.  44,  s.  10).    [  *264  ] 


Precedents. 
See  plea  of  tender  of  amends  by  a  justice  of  the  peace,  3  Ch.  Pi.  316. 


JEvidenee  for  Plaintiff. 

In  general,]  We  have  already  seen  as  to  when  an  action  lies,  or  not, 
against  a  justice  of  the  peace,  and  the  plt.'s  evidence  must  be  formed  accord- 
ingly, and  according  to  the  cause  of  action  stated  in  the  notice  of  action. 
Where  the  deft,  committed  his  servant  for  insolent  disobedience,  it  was  held 
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that  the  venue  should  have  been  laid  in  the  county  where  the  wrong  was 
committed,  because  he  supposed  he  had  a  right  to  commit  as  justice  (Holton 
▼•  Boldero,  cited  per  cur.  5  Bing.  839).  Independently  of  the  cause  of 
action,  it  is  also  necessary  to  prove  such  notice  of  action,  and  the  service 
thereof,  the  time  of  the  commencement  of  the  action,  and  that  it  is  within 
the  time  limited,  and  that  the  act  complained  of  took  place  within  the  county 
laid  in  the  declaration ;  and  the  pit  is  restricted  in  his  proof  of  a  cause  of 
action  by  this  notice,  in  the  same  manner  as  he  is  by  a  bill  of  particulars 
(Stringer  v.  Martyr,  6  Esp.  134).  It  must  also  be  proved,  in  an  action 
against  a  magistrate,  for  an  act. done  under  a  quashed  conviction,  that  he 
acted  maliciously,  and  with  a  want  of  probable  cause,  or  pit  will  get  only 
2d.  damages  (see  pogt^  p.  268). 

Where  there  is  an  imprisonment  under  a  justice^s  warrant,  in  order  to 
connect  the  justice  with  the  act,  pit  should  serve  a  notioe  on  the  deft,  to 
produce  the  warrant,  if  the  warrant  be  in  his  possession,  so  as  to  enable  the 
pit  to  give  secondary  evidence  of  its  <»ntents.  But,  where  the  warrant 
remains  in  the  hands  of  the  officer.,  the  latter  must  be  served  with  a  subpama 
duces  tecum.  The  connection  between  the  justice  and  the  officer  may  like- 
wise be  proved,  by  showing  that  the  former  has  recognised  the  acts  of  the 
latter. 

If  at  the  trial  the  pit.  shall  not  prove  that  the  action  was  brought  within 
six  calendar  months  after  the  act  complained  of,  or  that  such  notice  as  in 
sect  1,  was  given,  or  if  he  shall  not  prove  the  cause  of  action  stated  in  the 
notice,  or  that  it  arose  in  the  county  or  place  laid  as  venue,  then  the  pit. 
shall  be  nonsuited,  or  the  jury  shall  give  a  verdict  for  the  deft.  (11  de  12 
Vict  c.  44,  8.  12). 

The  Hi^way  Act,  6^6  Will.  IV.  c  50,  requires  twenty«one  days' 
notice  of  action,  yet,  if  a  justice  act  under  it  as  such,  he  is  entitled  to  a 
month's  notice  (Riac  v.  Borton,  12  A.  dc  E.  470). 

Notice^  token  necestary  to  prow  U^  By  24  Geo.  II.  c  44,  s.  1,  it  is 
enacted,  that  "No  writ  shall  be  sued  against,  nor  any  copy  of  any  process, 
at  the  suit  of  a  subject,  shall  be  served  on  any  justice  of  the  peace,  for  any 
thing  by  him  done  in  the  execution  of  his  office,  until  notice  in  writing  of 
such  intended  writ  shall  have  been  delivered  to  him,  or  left  at  the  usual  place 
of  his  abode,  by  the  attorney  or  agent  of  the  party  who  intends  to  sue,  or 
cause  the  same  to  be  sued  out  Kut  served,  al  hast  one  calendar  month  before 
the  suing-out  or  serving  the  same ;  in  yrhkh  notice  shall  be  clearly  and 
explicitly  contained  the  cause  (^  action  which  such  party  hath,  or  claimeth 
to  have,  against  such  justice  of  the  peace:  on  the  back  of  which  notice  shall 

'  be  indorsed  the  name  of  such  attorney  or  *agent,  together  with  the 

[  *265  ]  place  of  his  abode ;  who  shall  be  entiiled  to  have  the  fee  of  twenty 
shillings  for  the  preparing  and  serving  such  notioe,  and  no  more." 
See  also  7  &  8  Geo.  IV.  c.  29,  and  7  dz;  8  Geo.  IV.  c.  30. 

The  above  act  is  repealed  by  11  &  12  Vict  c.  44,  s.  9,  by  which  no 
action  shall  be  commenced  against  any  justice  for  anything  done  by  him  in 
the  execution  of  his  office  until  one  calendar  month  at  least  after  notice  in 
writing  of  the  intended  action  shall  have  been  delivered  to  him,  or  left  for 
him  at  his  usual  place  of  abode  by  the  party  intending  to  bring  it,  or  by  his 
attorney  or  agent,  in  which  the  cause  of  action  and  the  court  in  which  the 
action  will  be  brought  shall  be  stated.  On  the  back  of  it  shall  be  indorsed 
the  name  and  place  of  abode  of  the  party  suing,  and  also  the  name  and  place 
of  abode  or  business  of  tlie  attorney  or  agent,  if  served  by  such  attorney  or 
agent 
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It  is.  neceflsary  to  prove  this  iiotice  in  all  cases  where  a  justice  of  the 
peace  acted  in  the  character  of  a  magistrate,  though  erroneously,  and  though 
he  exceed  his  jurudidion  (Prestridge  y.  Woodman,  1  B.  4c  C.  12) :  and  even 
vhen  not  in  the  r^ular  execution  of  his  office,  if  he  conceived  himself  to  be 
80  (Wheller  v.  Toke,  9  East,  364 ;  3  Camp.  242 ;  3  M.  dc  S.  680 ;  2  Pri. 
126 ;  2  Chit.  Rep.  459;  fieechey  v.  Sides,  9  B.  &  C.  e09);  and,  where  a 
lord  of  the  manor,  being  a  justice  of  the  peace,  took  away  an  unqualified 

Eirson's  gun,  he  was  presumed  to  have  acted  quasi  justice  of  the  peace  (2 
.  Bl.  114);  and  so,  if  a  justice  of  the  peace  acts  alone  in  a  case  where  two 
ought  to  act  (2  Caesp.  199,  n.;  Wheller  v.  Toke,  9  East,  364);  as  he  in- 
tended to  act  as  a  magistrate  at  the  time,  however  erroneously  (lb.).  Where 
a  statute  justifies  the  making  of  an  order  upon  complaint^  the  absence  of  such 
previous  complaint  does  not  disentitle  the  deft,  to  notice  (Norris  v.  Smith,  10 
Ad.  &  E.  188^.  And,  where  a  justice  does  an  act  under  the  colour  of  his 
office,  though  ne  exceed  his  jurisdiction,  he  is  entitled  to  notice  before  action 
brought  (Prestridge  v.  Woodman,  1  B.  &  C.  12;  2  D.  d&  R.  43).  But, 
where  a  disturbance  having  taken  place  on  the  liberation  of  a  prisoner,  the 
defl.,  a  magistrate,  seized  the  pit.,  saying  *'  you  are  «ne  of  the  rascals,"  the 
pit  being  in  no  way  connected  with  the  disturbance,  and  the  place  where  he 
was  seissed  being  out  of  sight  of  the  disturbance,  the  deft,  was  held  not  en- 
titled to  notice  (James  v.  Saunders,  1^  Bjng.  429);  if  the  act  complained  of 
has  not  been  done  in  the  capacity  of  a  justice,  notice  is  not  requisite.  And 
thns,  where  a  ju^ice  took  a  fee  for  grantii^  a  license  to  a  publican,  it  was 
held  tliat  such  fee  could  not  have  beSa  taken  by  him  in  his  character  of  jus- 
tice, and  that  he  was  not  within  the  benefit  of  tfae.  act,  thoagh  he  had  been 
in  the  habit  of  taking  a  &s  for  many  years  (Moig(Hi  v.  Palmer,  2  B.  &  C. 
729 ;  4  D.  &  R.  28^-  And  no  notice  is  necessary  in  an  action  for  the 
penaky  given  by  18  Geo.  II.  c  10,  for  acting  as  a  justice  of  the  peace  with- 
out a  proper  qualification  (Wright  v.  Norton,  Holt,N.  P.  458 ;  Cbarlesworth 
V.  Rudgatd,  1  C.  M.  &  R.  505).  It  seems  the  statute  extended  lo  an  action 
brought  for  a  supposed  libel  in  a  notice  givqn  by  the  deft,  under  a  statute 
(Norris  V.  Smith,  10  Ad.  &  E.  188), 

Whether  deft,  acted  in  the  belief  that  he  was  executing  his  offioe4b  a  ques- 
tion for  the  jury  (Wedge  v.  Berkely,  6  Ad.  ^  E.  663).  But  if  the  judge 
decide  it,  and  nonsuit  the  pit.,  the  plt.'s  counsel  must  request  him  to  leave  it 
to  the  jury,  otherwise  he  cannot  set  aside  the  nonsuit  unless  the  evidence 
shows  that  bis  direction  was  not  warranted  (HazeUine  v.  Grove,  3  Q.  B. 
997). 

In  an  action  of  trespass  for  breaking  and  entering,  and  seizing  plt.'s  goods, 
it  appeared  that  the  notice  stated  that  a  writ  would  he  issued  against  the  deft., 
for  that  he  had  on,  ^c,  at  d^c,  caused  a  distress  to  be  levied  at  pit's  office 
of  business,  is  sufticient  (HoUingworth  v.  Palmer,  18  Law  J.  409,  Exch.). 
It  is  no  objection  that  the  notice  was  indorsed  by  the  attorneys  in  their  part- 
nership name,  which  was  dissolved  before  the  action  was  commenced  (lb.). 

NsLicBy  Service  qf,'\  It  must  be  shown  that  a  copy,  or  dupUeaie  original^ 
of  the  requisite  notice  of  action  has  been  delivered  to  the  ^justice, 
or  left  at  the  usual  place  of  his  abode,  at  least  one  calendar  month  [  *266  ] 
before  the  suing  out  or  serving  of  the  writ*  The  month  begins 
with  and  includes  the  day  on  which  notice  was  served  (Castle  v.  Burdett,  3 
T.  R.  623);  but  in  Young  v.  Higgin,  it  was  held  to  exclude  the  day  of  ser- 
vice,  and  of  issuing  the  writ  (Young  v.  Hi^in,  6  M.  &  W.  49 ;  see  the  new 
act,  11  de  12  Vict.  c.  44,  s.  9).  The  notice  may  be  proved  by  a  duplicate 
original  without  giving  a  notice  to  produce*    If  notice  be  ^ven  by  the  attor* 
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ney,  service  of  his  clerk  suffices  (Morgan  v.  Lamb,  10  M.  &  W,  558);  and 
the  justice  of  the  peELce  shoulfi  have  notice  to  produce  the  original,  if  there  is 
no  duplicate,  at  the  trial ;  and  it  will  be  necessary  for  the  party  to  prove  the 
precise  day  on  which  he  served  such  duplicate  original. 

Nbf.icej  Fomi  of^  A  defect  in  the  notice  will  be  a  fatal  ground  of  nonsuit 
on  the  trial,  as  no  cause  of  action  not  therein  expressed  can  be  given  in  evi- 
dence (Stringer  v.  Martyr,  6  Esp.  134).  As  to  the  requisites  of  the  notice: 
first,  it  must  be  in  writing,  and  express  the  nature  of  the  writ  or  process  in- 
tended to  be  sued  out,  as  well  as  the  cause  of  action ;  if,  therefore,  notice  of 
an  action  on  the  case  for  false  imprisonment  be  given,  and  trespass  for  an 
assault  be  afterwards  brought,  it  will  be  fatal  (Lovelace  v.  Currie,  7  T.  R. 
631 ;  Strickland  y.  Ward,  ib.  n.;  Breese  v.  Jerdein,  4  Q.  B.  585).  But  it 
seems  unnecessary  to  name  all  the  parties  to  be  included  in  the  action,  or  to 
express  whether  it  will  bo  joint  or  several  (Box  v.  Jones,  5  Pri.  178).  So, 
a  notice  to  a  magistrate  is  sufficient  to  warrant  a  writ  and  proceedings  against 
the  magistrate  and  a  eonstabie  conjointly;  and  where  such  a  notice  was 
given,  and  the  ph.,  after  a  month  had  expired^  sued  out  a  writ  against  the 
magistrate  alone,  and  aflerwards  abandoned  that  writ,  and  sued  out  another 
against  the  magistrate  and  constable  jointly,  the  notice  was  held  sufficient 
(Jones  V.  Simpson,  1  Cr.  &  J.  174).  Secondly,  it  must  be  indorsed  with  the 
Christian  and  surname  of  plt.'s  attorney,  and  his  place  of  abode;  but  the 
attorney  need  not  set  out  his  Christian  name  at  length,  his  initials  will  be 
sufficient,  as,  "T.  &  W.  A.  Williams"  (James  v.  Swift,  4  B.  &  C.  681 ;  6 
D.  &  R.  625;  Mayhew  v.  Locke,  7  Taunt.  63).  As  to  the  abode,  it  is  suffi- 
cient for  the  attorney  to  describe  himself  of  such  a  place,  as,  *'  of  Birming- 
ham" (Osborn  v.  Gough,  3  B.  &  P.  550);  but  it  was  said  by  Thompson,  B., 
that  to  sny  of  London,  Manchester,  or  such  other  large  town,  would  be  in- 
sufficient (Cooke  V.  Currie,  Tidd,  Pr.  28,  n.);  and  it  is  bad  to  say,  "given 
under  my  hand  at  Durham,"  as  it  does  not  indicate  that  his  place  of  abode 
is  there  (Taylor  v.  Fenwick,  7  T.  R.  635;  3  B.  &  P.  551);  it  must  not  be 
vague  oMncorrect,  «:.  gr.  where  the  attorney  was  described  of  "  New  Inn, 
London  ,*1nstead  of  Westminster,  it  being,  in  fact,  in  that  place:  it  was  held 
to  be  insufficient  (Stears  v.  Smith,  6  Esp.  138 ;  9ed  qiuere^  the  soundness  of 
this  decision,  see  Mills  v.  Collett,  6  Bing.  00).  It  is  enough  to  indorse  the 
attorney's  place  of  business,  though  he  does  not  reside  there,  and  the  attorney 
employed  to  give  the  proper  notice  need  not  be  the  attorney  on  the  record 
(Roberts  v.  Williams,  2  C.  M.  &  R.  561 ;  but  see  Johnson  v.  Lord,  1  Moo. 
&  M.  444).  Where  the  attorney's  name  and  place  of  abode  is  stated  in  the 
body,  instead  of  the  back  of  the  notice,  it  is  immaterial  (Crooke  v.  Curry, 
Tidd,  Pr.  27,  n.).  A  notice  indorsed  by  the  attorney,  though  signed  by  the 
party,  is  sufficient  (Morgan  v.  Leach,  10  M.  &  W.  558).  ll  appears  not  to 
be  essential  that  the  notice  should  specify  the  form  of  action,  but  that  it  is 
sufficient  if  it  state  the  writ  and  process,  and  the  cause  of  action  (Jabin 
v.De  Burgh,  2  Camp.  196).  The  11  &  12  Vict.  c.  44,  does  not  require 
notice  of  the  writ  or  process,  but  only  of  the  intended  action  (sect. 
[  *267  ]  9).  It  would  seem,  however,  •that  if  it  is  specified,  the  declara- 
tion must  agree  with  it  (Strickland  v.  Ward,  7  T.  R.  683,  n.;  see 
also  4  Bing.  511,  512).  And,  where  the  notice  stated  that  a  latitat  would 
be  issued  against  the  deft.  "  for  the  said  imprisonment  and  sum  of  money," 
and  the  declaration  was  for  assault,  battery,  and  imprisonment,  the  notice 
was  held  good,  being  sufficient  to  apprize  the  magistrate  of  the  nature  of  the 
action  about  lo  be  brought  against  him,  so  as  to  enable  him  to  tender  amends; 
and  that  the  only  effect  which  the  omission  of  any  mention  of  battery  in  the 
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notice  could  produce,  would  be  to  exclude  evidence  of  a  battery  at  the  trial 
(Robson  V.  Spearman,  8  B.  &  A.  493).  The  notice  must  state  substantially 
the  ground  of  complaint,  but  it  need  not  state  the  mode  or  manner  in  which 
the  injury  has  been  sustained  (Jones  v.  Bird,  5  B.  &  A.  844).  It  seems  that 
the  time  and  place  of  doing  the  act  complained  of  should  be  stated  (Martins 
V.  Upcher,  3  Q.  B.  662;  Jacklin  v.  Fytche,  14  M.  &  W.  386;  Breese  v. 
Jerdein,  4  Q.  B.  585;  Jones  v.  Nicholls,  13  M.  &  W.  381 ;  Pritchett  v. 
Gratrex,  8  Q.  B.  1020.  The  notice  must  not  be  in  the  name  of  a  party 
who  is  dead  (Pilkington  v.  Riley,  18  Law  J.  823,  Exch.)  In  an  action 
against  two  justices  of  the  peace,  for  illegally  convicting  the  pit.,  and  issuing 
a  warrant  of  distress  against  his  goods,  the  notice  of  action  stated  the  war- 
rant to  be  directed  to  A.  B.,  and,  when  produced  at  the  trial,  it  was  found  to 
have  been  directed  to  C.  D.,  constable  of  U. ;  it  was  held  to  be  a  fatal  vari- 
ance, although  A.  B.  executed  the  warrant  (Aked  v.  Stocks,  1  Moo.  &  P. 
846).  Nor  will  the  notice  be  defective,  though  it  is  drawn  up  in  the  form 
of  a  declaration,  if  otherwise  sufficient  (Brown  v.  Tanner,  M^Cle.  ^  Yo.  469). 
As  to  notice  of  action  by  an  attorney  for  an  infant,  see  DeGouboin  v.  Lewis, 
2P.  &D.  283. 

Where  the  action  is  brought  against  a  magistrate,  under  43  Geo.  III.  c. 
141,  under  a  conviction  that  has  been  quashed,  the  notice  must  state  that  it 
was  done  maliciously. 

A  threat  to  "  take  proceedings"  unless  the  justice  complies  with  a  request 
of  the  pit.  to  give  certain  names,  is  not  a  notice  (Norris  y.  Smith,  10 
Ad.  ds  E.  188).  The  notice  is  not  dispensed  with  by  a  tender  of  amends, 
nor  by  a  plea  of  tender  (Martins  v.  Upcher,  1  Dowl.  N.  S.  555 ;  3  Q.  B. 
662). 

Proof  of  CommencemetU  of  Action.]  By  24  Geo.  II.  c.  44,  s.  8,  it  is 
enacted,  that  "No  action  shall  be  brought  against  any  justice  of  peace  for 
anything  done  in  the  execution  of  his  office,  or  against  any  constable,  head- 
borough,  or  other  officer,  or  person  acting  as  aforesaid,  unless  commenced 
within  six  calendar  months  ader  the  act  committed"  (11  &  12  Vict.  c.  44, 
8.  8).  It  will,  therefore,  be  incumbent  on  the  pit.  to  show  that  his  action 
has  been  commenced  within  the  time  above  prescribed.  The  six  months 
are  to  be  calculated  inclusive  of  the  day  of  committing  the  act  (Clarke  v. 
Davey,  4  Moo.  465).  Where  there  is  a  continuing  imprisonment,  a  justice 
is  liable  to  answer  for  such  part  of  it,  suffered  under  his  warrant,  as  was 
within  six  calendar  months  before  action  commenced  (Massey  v.  Johnson, 
12  East,  67).  If  the  imprisonment  ends  on  the  14th  of  December,  it  is  a 
sufficient  commencement  of  the  action  if  the  writ  issues  on  the  14th  of  Juno 
(Hardy  v.  Ry le,  9  B.  &  C.  603 ;  and  post,  *'  Officer").  It  must  be  shown 
the  action  was  not  commenced  within  the  month  ader  notice  given  (aTUCf  p. 
264).  The  time  begins  on  the  day  on  which  the  notice  is  given  (Uastle  v. 
Burdett,  3  T.  R.  623).  As  to  proof  of  commencement  of  action,  see  ante^ 
Vol.  I.,  p.  260. 

The  pit.  must  show  that  he  proceeded  on  a  writ  sued  out  within  six 
months  aAer  the  notice,  though  there  be  a  continuing  cause  of  action ;  for 
the  notice  fixes  him  to  the  trespass  of  which  he  complains;  *there- 
fore  a  second  writ  issued  out  of  time  must  be  connected  by  con-    [  *268  ] 
tinuance  with  one  within  time  (Weston  v.  Fournier,  14  East, 
491). 

The  suing  out  the  process  is  the  commencement  of  the  action  (Willes, 
257 ;  2  Bt.  R.  925 ;  Johnson  v.  Smith,  2  Burr.  964) ;  and,  by  producing 
the  writ  at  the  trial,  it  will  obviate  any  dispute  as  to  its  commencement.  By 
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the  UDifbrniitj  of  Pixtcess  Acl,  2  Will.  IV.  c.  89,  s.  12,  every  writ  is  to 
bear  date  on  the  day  on  which  the  same  shall  be  issued,  and  the  nisi  prios 
record  now  specifies  the  date  of  the  issuing  of  the  writ.  When  it  is  mate- 
rial to  distinguish  the  day  the  writ  was  taken  out,  that  fact  may  be  proved, 
in  opposition  to  the  taibt  (2-  Burr^  962), 

The  8  dt  9  Vict.  c.  21,  empowers  justices  of  the  county  of  Lancaster  to 
make  rates  on  the  division  of  Manchester  /br  the  purposes  of  the  act ;  and 
sect.  21  enacts,  that  all  the  provisi<Mis  of  any  subsisting  act,  relating  to  the 
enforcing  of  county  rates,  should  be  taken  to  apply  to  rates  made  under  this 
act  The  55  Geo.  III.  c.  51  (a  county  rate  act),  by  sect.  23,  enacts,  that 
all  actions  against  any  person,  for  anything  done  by  virtue  of  that  act,  shall 
be  brought  within  three  months  after  the  fact  committed.  The  5  &  6  Vict. 
c.  97,  s.  5,  provides,  that  actions  for  anything  done  under  the  authority  of 
any  local  or  personal  act  shall  be  brought  within  two  years :  held,  that  an 
action  of  trespass  against  the  justices,  for  issuing  a  warrant  of  distress 
against  the  goods  of  an  overseer  for  not  collecting  and  paying  over  a  rate 
made  under  the  provisions  of  the  8  dc  9  Vict.  c.  21,  ought  to  have  been 
brought  within  three  months,  as  sect.  21  of  the  latter  act  incorporates  sect. 
^  23  of  55  Geo.  III.,  c.  51  (Boden  v.  Smith,  13  Jur.  428;  18  Law  J.  121,  C. 
P.) :  held,  also,  that  even  supposing  the  8  &  9  Vict.  c.  21,  to  be  a  local  act, 
it  repealed  the  5  &  6  Vict.  c.  97,  so  far  as  regarded  the  period  of  lin^itation 
for  bringing  this  action  (lb.). 

The  time  limited  for  bringing  actions  against  justices  of  a  metropolitan 
police  district,  in  respect  of  a  conviction  under  stat.  2  dc  3  Vict  c.  47,  s.  18, 
made  in  exercise  of  the  jurisdiction  given  them  by  stat.  3  dc  4  Vict.  c.  84, 
s.  6,  is  three  calendar  months,  the  period  prescribed  by  stat.  2  &  3  Vict,  c 
71,  s.  53,  and  not  six  calendar  months,  the  period  given  by  stat.  10  Geo.  IV. 
c.  44,  s.  41  (Barnett  v.  Cox,  9  Q.  B.  617). 

A.  being  indebted  in  17/.  19«.  6dL  for  poor  rate,  application  was  made  to 
B«  and  C,  two  justices  of  Sussex,  who  issued  a  warrant  to  levy  that  sum 
and  6«.  for  costs,  making  in  all  18/.  55.  ^.  No  goods  being  found  in  Sus- 
sex, and  A.  having  removed  to  London,  B.  and  D.  issued  their  warrant,  re- 
citing the  former  warrant,  and  the  fact  that  it  was  impossible  to  levy  '<  the 
said  sum,''  and  commanding  E.,  the  constable  of  Sussex,  to  apprehend  A. 
and  take  him  to  Petworth  gaol,  there  to  remain,  without  bail  or  mainprise, 
till  he  should  pay  the  said  sum.  This  warrant  was  backed  by  the  Lord 
Mayor,  and  A.  being  thereupon  taken  by  E.  in  London,  was  detained  till  he 
paid  the  said  sum  of  18/.  5^.  6^.  While  he  was  in  custody,  the  clerk  of  his 
attorney  requested  a  copy  of  the  warrant,  and,  afler  some  demur,  he  obtained 
it.  After  the  discharge  of  A.,  the  clerk  served  on  E.  a  formal  written  de- 
mand for  a  copy  of  the  warrant,  which  was  signed  by  the  attorney  of  A., 
but  no  copy  was  given.  In  an  action  of  trespass  against  B.,  D.,  and  E. 
jointly :  held,  first,  that  the  warrant  was  bad  in  respect  of  the  costs  \  and 
was,  therefore,  bad  in  toto^  being  indivisible  (Clark  v.  Woods,  3  New  Sess. 
Cas.  253 ;  17  Law  J.  189,  M.  C,  Exch. ;  2  Exch.  355) :  held,  secondly, 
that  B.  and  D.  were  liable  on  it  af)er  it  was  backed,  the  act  of  backing  being 
purely  ministerial  (lb.) :  held,  thirdly,  that  the  damages  could  not  be  reduced 
to  the  amount  of  the  costs  merely,  but  that  the  pit.  was  entitled  to  recover 
the  rate,  which,  though  a  just  debt,  had  been  extorted  for  him  by  illegal 
means  (lb.) :  held,  fourthly,  that  the  formal  written  demand  must  be  com- 
plied with,  though  a  copy  may  have  been  previously  given  on  a  parol  demand 
oy  the  clerk  of  the  plt.'s  attorney  (lb.) :  held,  fifthly,  that  a  demand  signed 
by  the  pit.,  his  attorney  or  agent,  and  served  or  led  by  any  person,  is  a  good 
demand,  within  the  24  Geo.  II.  c.  44,  s.  6  (lb.). 
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Proof  thai  Cause  of  Action  accnied  in  County  where  the  Venue  is  laid.] 
This  must  be  established  as  required  by  11  &  12  Vict.  c.  44,  s.  10,  as  ante. 
Vol.  I.  p.  614,  which  may  be  done  by  calling  parties  well  acquainted  with 
the  place  and  county. 

Proof  of  Mahoe^  where  Action  is  brought  after  Conviction  gputshed.}  If 
on  the  general  issue  the  pit.  shall  fail  to  prove  that  the  act  was  done  mali* 
ciously,  and  without  reasonable  or  probable  cause  he  shall  be  nonsuited,  or 
a  verdict  shall  be  given  for  defl.  (11  6s  12  Vict.  c.  44,  s.  1 ;  see  the  cases 
where  such  evidence  is  not  required,  ante^  p.  262 ;  ib,  sect.  2).  It  is  not 
sufficient  for  the  pit.  to  show,  under  this  act,  that  he  was  innocent  of  the 
offence  of  which  he  was  convicted,  but  he  must  also  prove,  from  what  passed 
before  the  magistrate,  that  there  was  malice  and  a  want  of  probable  cause. 
The  magistrate  has  nothing  to  do  with  the  guilt  or  innocence  of  the  offender, 
except  as  they  appear  from  the  evidence  laid  before  him  (per  Gibbs,  C.  J., 
Burley  v.  Bethune,  5  Taunt.  588 ;  1  Marsh.  220).  As  to  proof  of  malice, 
postj  '<  Malicious  Arrest.'*  This  statute  extends  only  to  those  cases 
where  the  conviction  has  been  quashed;  but  an  informal  one  is  enough, 
as  where  the  warrant  of  commitment  falsely  recited  an  information  on 
oath  by  T.  S.,  which  was  in  fact  laid  by  T.  O.  (Massey  v.  Johnson,  12 
East,  67).  ; 

And,  in  an  action  against  a  magistrate  for  false  imprisonment,  the  pit. 
proved  a  commitment  for  a  certain  alleged  offence,  the  deft,  proved  a  con- 
viction of  the  pit,  for  an  offence  differing  from  that  recited  in  the  commit- 
ment ;  it  was  held  that  this  conviction  was  no  justification  of  the  imprison- 
ment. The  deft.,  in  order  to  deprive  pit.  of  his  costs  under  43  Geo.  III.  c. 
141,  tendered  evidence  to  show  that  the  ofience  mentioned  in  the  conviction 
had  actually  been  committed  by  the  pit. ;  it  was  held,  however,  that  that 
statute  applied  only  to  cases  where  convictions  had  been  quashed ;  and, 
therefore,  that  the  evidence  was  not  admissible  for  that  purpose  (Rogers  v. 
Jones,  3  B.  &  C.  409).  This  statute  does  not  extend  to  protect  justices 
ia  the  execution  of  their  office,  against  actions  for  acts  of  trespass  or 
imprisonment,  unless  done  on  account  of  some  conviction  made  by  them 
of  the  pits,  in  such  actions,  by  virtue  of  any  statute  (Massey  v.  John- 
son, 12  East,  67).  It  also  seems  that,  if  a  conviction  be  good  upon  the 
face  of  it,  the  production  and  proof  of  it  at  the  trial  will  justify  the  con- 
victing magistrate  under  the  general  issue,  in  an  action  of  trespass,  as  well 
as  in  respect  of  such  facts  stated  therein  as  are  necessary  to  give  them 
jurisdiction,  as  upon  the  merits  of  the  question  (Brittain  v.  Kinnaird,  1  B. 
&  B.  432). 

Dtunages."]  Where  the  pit.  shall  be  entitled  to  recover,  and  he  shall 
prove  the  levying  or  payment  of  a  penalty  or  sum  of  money,  under  a  con* 
viction  or  order,  as  part  of  the  damages  he  seeks  to  recover,  or  proves  an 
imprisonment  under  it,  and  seeks  to  recover  ^damages  for  it,  he 
shall  not  recover  the  amount  of  such  penalty  or  sum,  or  more  [  ''^260  ] 
than  iid.  as  damages  for  the  imprisonment,  or  any  costs,  if  it  shall 
be  proved  that  he  was  guilty  of  the  ofience  for  which  he  was  convicted,  or 
liable  to  pay  the  sum  which  he  was  ordered  to  pay,  and  had  undergone  no 
greater  punishment  by  imprisonment  than  that  assigned  by  law  for  the  said 
oflfence,  or  for  the  non-payment  of  the  sum.  so  ordered  to  be  paid  (11  &  12 
Vict.  c.  44,  s.  1 3). 
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Evidence  for  Defendant. 

A 

We  have  already  seen  as  to  when  a  justice  of  the  peace  is  liable ;  and 
deft,  should  be  prepared  to  rebut  the  pit's  proofs  accordingly. 

The  deA.  shall  be  allowed  to  plead  the  general  issue,  and  give  any  special 
matter  of  defence,  excuse,  or  justification  in  evidence  (11  dz;  12  Vic.  c.  44, 
s.  10). 

When  protected  by  Evidence  of  Conviction!]  Where  there  is  a  subsisting 
conviction,  and  the  defl.  has  been  convicted  under  a  statute,  before  the  deil. 
as  a  justice,  and  the  punishment  is  imprisonment,  the  production  of  that 
conviciion  is  sufficient  evidence  for  such  justice,  when  good  on  the  face  of  it 
(Gray  v.  Cookson,  16  East,  13);  or  whether  the  action  be  for  imprisoning 
the  pit.,  under  5  Geo.  IV.  c.  18,  for  not  paying  a  penalty  given  by  statute 
(Briltain  v.  Kinnard,  1  B.  &  B.  432 ;  anU,  Vol.  I.,  p.  828).  Where,  how- 
ever, the  subject-matter  of  the  conviction  is  not  within  the  justice's  jurisdic- 
tion, the  cx>nviction  will  afibrd  him  no  defence,  as  it  is  void  (Crepps  v.  Dur- 
den,  Cowp,  640;  Gray  v,  Cookson,  16  East,  21).  Thus,  where  the  deft, 
had  convicted  the  pit.  in  destroying  game,  and  though  the  pit.  had  efiects 
sufficient  to  answer  the  penalty,  which  might  have  been  distrained,  yet  he 
sent  him  to  Bridewell,  it  was  held  that  trespass  could  not  be  supported,  and 
that  the  conviction  could  not  avail  deft.  (Hill  v.  Bateman,  2  Stra.  710). 

And  when  the  conviction  and  commitment  appear  upon  the  face  of  them 
not  to  be  warranted  by  the  act  of  parliament  on  which  they  were  framed, 
they  were  holden  to  be  no  justification  to  the  magistrate  in  an  action  of  tres- 
pass and  false  imprisonment  by  the  party  convicted  and  committed  (Hardy 
v.  Ryle,  9  B.  &  C.  603).  But  ic  seems,  that  mere  irregularity  in  the  process 
will  not  make  the  magistrate  a  trespasser  (Goss  v.  Jackson,  3  Esp.  198. 
But  see  upon  this  point,  Painter  v.  Liverpool  Gas  Company,  3  Ad.  &  E. 
433). 

And  where  the  commitment  made  in  pursuance  of  an  adjudication,  as  well 
as  the  adjudication  in  respect  to  the  imprisonment  of  the  pit.,  was  an  excess 
of  jurisdiction,  and  the  imprisonment  thereunder  a  trespass,  it  was  held,  that 
the  justices  were  liable,  although  the  conviction  had  not  been  quashed 
(Groome  v.  Forrester,  5  M.  6^  S.  3  14).  Where,  in  trespass  against  two 
magistrates,  for  giving  plt.'s  landlord  possession  of  a  farm  as  a  deserted  farm, 
they  produced  in  evidence  a  record  of  their  proceedings  under  that  act, 
which  set  forth  all  such  circumstances  as  were  necessary  to  give  them  juris- 
diction, and  by  which  it  appeared  that  they  had  pursued  the  directions  of  the 
statute,  it  was  held  conclusive,  as  an  answer  to  the  action  (Basten  v. 
Carew,  3  B.  6s  C.  649).  Where,  in  trespass  again^  magistrates,  for  break- 
ing, entering,  &c.,  the  plt.'s  close,  in  the  parish  of,  &c.,  and  seizing  his 
sheep,  it  appeared  that  the  deHs.,  upon  the  complaint  of  the  surveyor  of  the 
highways,  appointed  for  the  whole  parish,  convicted  the  pit.  of  neglecting  to 
do  statute-duty,  and  issued  a  warrant  to  levy  the  penalty  under  which  the 
act  complained  of  was  done,  it  was  held,  that  the  conviction  being  good  upon 
the  face  of  it  was  a  sufficient  defence,  and  that  the  pit.  could  not,  in  this 
action,  try  the  question  whether  the  land  which  he  occupied 
[  *270  ]  *was  exempt  from  the  burden  of  repairing  the  road  in  other  parts 
of  the  parish  (Fawcett  v.  Fowlis,  7  B.  &  C.  394).  The  want  of 
jurisdiction  must  appear  from  the  conviction  itself,  as  pit.  cannot  show,  by 
extrinsic  evidence,  that  the  subject- ipatter  of  the  conviction  was  not  within 
deft.'s  jurisdiction  (Gray  v.  Cookson,  16  East,  23  ;  1  B.  &  B.  432),  though 
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this  was  formerly  doubted  (Terry  v.  Huntingdon,  Hardr.  480  ;  1  Stra.  710). 
But  as  observed  by  Lord  Ellenborough,  with  regard  to  an  order  of  justices 
for  diverting  a  highway,  justices  cannot  make  facts  by  their  determination) 
in  order  to  give  themselves  jurisdiction  contrary  to  the  truth  of  the  case 
(Welsh  V.  Nash,  8  East,  402;  1  B.  6s  B.  439).  To  render  the  conviction  a 
sufficient  defence,  it  must  be  connected  with  the  commitment,  and,  if  it  be  a 
conviction  for  an  offence  differing  from  that  recited  in  the  commitment,  it 
will  afford  no  defence  (Rogers  v.  Jones,  3  B.  &  C.  409 ;  5  D.  &  R.  464)« 
And,  if  the  warrant  of  commitment  does  not  show  an  offence  over  which  the 
justices  had  no  jurisdiction,  a  previous  regular  conviction  will  be  no  defence 
(Wickes  V.  Clutterbuck,  2  Bing.  483).  But  the  warrant  of  commitment  must 
be  substantially  defective,  and  not  merely  in  stating  some  immaterial  fact, 
which  may  be  rejected  (Massey  v.  Johnson,  12  East,  67).  It  is  not  essen- 
tial to  the  validity  of  the  conviction,  that  it  should  actually  have  been  drawn 
up  at  the  time  when  it  takes  place.  It  may  be  drawn  up  in  regular  form  at 
any  time  before  it  is  returned  to  the  sessions  (R.  v.  Barker,  I  East,  186  ;  R. 
V.  Allen,  15  East,  332 ;  Gray  v.  Cookson,  16  East,  20;  M'Cle.  ds  Yo.  478). 
But  an  order  (R.  v.  Cheshire,  (Justices  of),  5  B.  &  Ad.  439) ;  or  warrant  of 
commitment  (Hutchinson  v.  Lowndes,  4  B.  &  Ad.  118),  cannot.  See  further, 
as  to  the  effect  and  proof  of  con  Viction,  ante^  "  Coiiviction." 

The  above  cases  and  numerous  others,  collected  in  Rose.  Ev.  639,  641, 
were  decided  before  11  &  12  Vict.  c.  44,  by  the  second  section  of  which, 
anUy  p.  262,  the  conviction  or  order  would  seem  to  be  a  protection  until 
quashed.  So,  by  sect.  6,  if  the  conviction  be  defective,  but  is  confirmed  on 
appeal,  no  action  lies  against  a  justice  for  granting  a  warrant  on  it. 

Tender  of  Amends^l  AAer  notice  and  before  action  commenced,  the  deft, 
may  tender  to  the  pit.  or  to  his  attorney  or  agent  amends,  and  after  action 
commenced  and  before  issue  joined  he  may  pay  money  into  court,  and  may 
give  such  tender  and  payment  or  either  of  them,  in  issue  under  not  guilty, 
and  if  the  jury  shall  be  of  opinion  that  he  is  entitled  to  damages  beyond  the 
sum  so  tendered  or  paid  or  tendered  and  paid  into  court,  the  verdict  shall  be 
for  the  deft.,  and  the  pit.  shall  not  be  allowed  to  elect  to  be  nonsuited,  and 
the  money  paid  into  court  shall  be  applied  to  the  discharge  of  plt.'s  costs, 
and  if  pit.  shall  elect  to  take  such  amends,  he  may  obtain  an  order  for  the 
money  being  paid  out  to  him,  and  that  defl.  shall  pay  his  costs,  and  such 
order  shall  be  a  bar  to  any  other  action  for  the  same  cause  (11  6c  12 
Yict.  c.  44,  s.  11).  Where  the  defl.  pleaded  a  tender  of  amends  to  the 
amount  of  forty  shillings,  which  was  admitted  by  the  replication,  and  the 
notice  of  action  was  for  seizing  and  carrying  away  goods  to  the  value  of 
forty  shillings,  it  was  held  that  the  pit.  could  claim  no  more  than  forty  shil- 
lings, which,  being  covered  by  the  tender,  he  was  nonsuited  (Strini^er  v. 
Martyr,  6  Esp.  134).  It  should  always  be  borne  in  mind,  that  when  a 
magistrate,  acting  within  his  jurisdiction,  docs  an  act  which,  under  thecircum* 
stances  is  not  justifiable,  still,  as  he  is  bound  to  exercise  a  judgment  on  the 
case,  a  mere  error  of  judgment  is  excusable  (Mills  v.  Collett,  6  Bing.  85). 

Limitation  qfAction*]  See  ante^  p.  267. 
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See  "DisTBKss,"  "Lease,"  "Use  and  Occofaticw,"  "Ndieakge.'' 
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PoBH  OF  Rbksdy  on,  p.  271. 

FoBM  OF  Pleadings,  p.  274. — Declaration^  p.  27 A,^-State?nent  of  Titky 
p.  275. — 0/  Lease^  p.  276. — Of  Premiaesy  p.  276. — Of  Covettants,  p. 
277. — Rtference  to  Lease^  p.  277 j^- Statement  of  Lessee^*  Entryy  p. 
277  .—Of  DefendanCs  Title  tahen  he  Assigned.i^.  27S.— Of  Plaintiff 's 
Performance  of  Covenants  Precedent^  p.  278. — Breach^  p.  278. — Plea^ 
p.  279. 

PSECEDEim,  p.  260. 

Evidence. — Under  non  est  factum^  p.  280.— ITmfer  nil  delete  p.  281. — 
Under  Plea  traversing  Plaintiff* s  TUle^  p.  281. — Under  Plea  denying 
Assignment^  4*^.,  to  Defendant^  p.  282. — Undar  Plea  that  Defendant 
assigned  his  interest  before  Breach^  p.  283. — Under  Plea  denying  Per^ 
formance  of  Conditions  Precedent,  p.  283. — Denying  Rent  in  Arrear^ 
p.  284.— jDenytwg  Breach  of  Kepairs,  p.  284. — Denying  Breach  of 
Quiet  Enjoyment^  p.  286. — Denying  Breach  of  Defendant's  having 
assigned  Premises,  p.  2&7, -^Denying  Breach  <f  excusing  a  Particular 
Trade,  p.  288. 


Form  of  Remedy. 

Covenant  lies,  and  is  the  most  usual  remedy,  on  leases,  at  the  suit  of  the 
lessor,  or  his  assignee,  or  against  the  lessee,  or  his  assignee  (1  Saund.  241, 
c ;  3  Rep.  22  b ;  Stevenson  v.  Lambard,  2  East,  580) ;  and  it  is  the  only 
remedy  where  the  action  is  not  for  a  liquidated  demand.  An  action  of  cove- 
nant lies  for  rent  accruing  before  a  re-entry  for  a  forfeiture,  although  the 
indenture  of  lease  provides  that  the  lessor  is  to  have  the  premises  again, 
"  as  if  the  indenture  had  never  been  made"  (Hartshorne  v.  Watson,  4  Biug. 
N.  C.  178 ;  5  Sco.  506).  It  is  a  general  rule  that  assumpsit  will  not  lie 
where  there  is  a  remedy  of  a  higher  nature  (Bulstrode  v.  Gilburn,  Stra. 
1027 ;  Baber  v.  Harmer,  0  Ad.  &  E.  532;  1  P.  &  D.  369).  But  there  are 
some  exceptions  to  this  rule  (Foster  v.  AUanson,  2  T.  R.  479 ;  Rackstraw 
V.  Imfer,  Holt>  N.  P.  368 ;  Fromont  v.  Coupland,  2  Bing.  170 ;  and  see 
particularly.  Nurse  v.  Craig,  2  N.  R.  148).  An  assignee  of  part  of  the 
premises  may  be  sued  in  covenant  (Jon.  (W.)  215 ;  Stevenson  v.  Lambard, 
2  East,  580) ;  and  covenant  lies  for  an  apportionment  against  the  assignee 
of  the  lessee,  in  case  of  a  partial  eviction  by  a  stranger,  though  it  does  not 
in  such  case  lie  against  the  lessee  (Stevenson  v.  Lambard,  2  East,  575). 
Covenant  alone  lies  against  the  lessee,  after  he  has  assigned  the  lease,  and 
the  lessor  has  accepted  the  assignee  as  his  tenant,  and  then  only  on  an 
express  covenant,  and  not  upon  a  covenant  in  law  (1  Saund.  241,  n.  5  ;  I^d- 
ford  V.  Barber,  1  T.  R.  92 ;  Brett  v.  Cumberland,  Cro.  Jac.  523 ;  Cullen, 
392,  393 ;  see  Adams  v.  Tapling,  4  Mod.  88).  Covenant  does 
[  *272  ]  *not  lie  against  the  lessee  for  rent,  aAer  there  has  been  an  eviction 
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from  a  part  of  the  land,  even  by  a  stranger ;  the  only  remedy  in  that  case 
being  by  debt  or  distress  (Stevenson  v.  Lambard,  2  East,  575 ;  Doe  v.  Mey- 
ler,  2  M .  &  S.  77).    It  seems  that  covenant  does  not  lie  by  the  lessee  against 
his  assignee  (by  deed-poll,  where  there  was  no  covenant  to  repair)  for  not 
repairing  (Burnett  v.  Lynch,  5  B.  &  C.  ^89  ;  8  D.  &  R.  368 ;  recognized 
by  Parke  and  Gaselee,  JJ.,  in  Hancock  v.  Cafiyn,  8  Bing.  868).    An  action 
on  the  case  would  lie  against  the  assignee  upon  his  implied  duty  to  perform 
the  covenant  in  the  original  lease,  although  the  assignor  had  by  the  assign- 
ment parted  with  all  his  interest    Assumpsit  might  also  lie,  but  the  former 
would  seem  to  be  the  better  form  of  action  (lb.).    By  the  common  law,  upon 
the  death  of  a  lessor  seised  in  fee,  his  heir,  though  not  named  in  the  lease, 
might  maintain  an  action  for  the  breach  of  any  covenant  running  with  the 
land  (Lougher  v.  Williams,  2  Lev.  92;  see  King  v.  Marsh,  5  Taunt.  418. 
But  see  Raymond  v.  Fitch,  1  C.  M.  dc  R.  588;  Ricketts  v.  Weaver,  12  M. 
&  W.  718).    No  person,  however,  except  the  original  parties  to  the  cove- 
nants,  were  capable  of  suing  on  the  lease,  and  of  course  no  grantee  or 
assignee  of  any  reversion  or  rent  (lb.).    To  remedy  which,  82  Hen.  VIII.  c. 
34,  gives  the  assignee  of  a  reversion  the  same  remedies  against  the  lessee 
or  his  assignee,  or  their  personal  representatives,  upon  covenants  running 
with  the  land,  as  the  lessor  or  his  heir,  or  their  successors,  had  at  common 
law ;  and  it  also,  on  the  other  hand,  renders  such  assignee  liable  to  an  action 
for  a  breach  of  covenant  running  with  the  land,  as  the  lessor,  &c.,  was  at 
common  law  (3  Bla.  Com.  158).     An  assignee  of  part  of  the  reversion 
(Doe  v.  Hawthorn,  2  B.  &  A.  103),  and  a  remainderman  are  included 
in  the  statute  (Isherwood  v.  Oldknow,  3  M.  &  S.  382).    It  does  not  apply  to 
assignees  of  a  lessor,  where  the  demise  is  not  by  deed  (Standen  v.  Christmas, 
11  Jur.  694).    A  lease  was  made  by  A.,  and  B.  his  wife,  who  were  seised 
of  an  undivided  moiety  in  right  of  the  wife,  and  also  by  C,  who  was  seised 
of  the  other  moiety,  with  covenant  by  the  lessee,  to  A.  and  C.  only,  to  re- 
pair ;  held,  not  a  covenant  running  with  the  land,  on  which  the  assignee  of 
the  reversion  could  sue  (Woolton  v.  Steffenoni,  12  M.  &  W.  129).    Where 
a  mortgagor  made  a  lease  for  a  term,  reciting  the  mortgage,  and  lessee  cove- 
nanted to  pay  a  certain  sum  annually,  in  part  of  the  interest  on  the  mort- 
gage, at  a  certain  place,  it  was  held  a  covenant  in  gross,  and  did  not  run 
with  the  land  (Pargeter  v.  Harris,  7  Q.  B.  708).     Covenant  will  lie  by 
assignee  of  the  reversion  of  part  of  the  demised  premises  against  the  lessee 
for  not  repairing  (Twynam  v.  Pickard,  2  B.  &  A.  105);  but  he  cannot  take 
advantage  of  a  condition  broken,  though  an  assignee  of  part  only  of  the 
reversion,  but  of  the  whole  property,  may  (Wright  v.  Burroughs,  8  C.  B. 
685;  see  further,  Woodfall,  626).     Covenant  lies  against  the  lessee  or 
patentee  of  the  crown,  although  he  did  not  seal  any  counterpart  of  the 
lease,  it  being  matter  of  record,  and  the  lessee's  acceptance  of  the  devisee 
being  in  such  case  as  obligatory  as  an  express  covenant  (Cro.  Jac.  399, 
521 ;  Com.  Dig.  Covenant,  A,  1 ;  Burnett  v.  Lynch,  5  B.  &  C.  589).    So, 
if  a  lease  be  made  to  A.  and  B.,  and  A.  only  execute,  but  B.  agree  thereto, 
he  may,  it  is  said,  be  sued  jointly  with  A.  upon  a  covenant  running  with 
the  land  (Co.  Lit.  231  a;  2  Rol.  Abr.  63;  Com.  Dig.  Covenant,  A,  1). 
Where  the  words  of  a  covenant  are  expressly  joint,  it  will  be  so  construed, 
although  the  interest  be  several,  and  vice  versh ;  but  where  the  words  are 
ambiguous,  they  may  be  construed  to  be  joint  and  several,  according  to  the 
interest  (Sorsbie  v.  Park,  12  M.  &  W.  146 ;  and  see  cases  collecteaon  this 
subject,  Woodf.  619).     Covenant  lies,  though  the  covenantee  did  not  execute 
(Lut.  306). 
*Debt  is  sustainable  on  a  lease  against  the  lessee  (1  Saund.  2,  [  *273  ] 
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41,  n.  5);  or  the  assignee  of  the  lease  (lb.;  Allen  v.  Bryan,  5  B. 
&  C.  512 ;  Robins  v.  Uox,  1  Lev.  22),  for  rent  or  penalties,  as  for 
ploughing  up  meadow,  &c.,  or  for  rent-charges  against  the  pernor  of  the 
profits  of  the  estate  (Cro.  Eliz,  288,  895) ;  it  does  not  lie,  however,  for  the 
arrears  of  a  yearly  rent,  devised  payable  out  of  lands  to  A.  during  the  life 
of  B.,  to  whom  the  lands  are  devised  for  life,  B.  paying  the  same  thereout, 
80  long  as  the  estate  of  freehold  continues  (Webb  v.  Figgs,  4  M.  &  S.  113  ; 

2  Saund.  304,  n.  8;  1  Ch.  PI.  100;  see  also  Kelly  v.  Clubbe,  3  B.  &  B. 
130).  Debt,  as  we  have  before  seen,  does  not  lie  against  the  lessee,  where 
he  has  assigned  his  interest,  and  the  lessor  has  accepted  the  lessee  as  his 
tenant  (ante^  p.  271). 

At  the  common  law  the  devisee  (Ord  v.  Watkins,  Cro.  Eliz.  637 — 651 ; 
cited  per  cur.  in  Rivis  v.  Watson,  5  M.  &  W.  266),  or  assignee  (Robins  v. 
Cox,  1  Lev.  22),  of  rent  reserved  on  a  lease  for  years  might  maintain  debt 
for  the  rent  in  cases  where  the  tenant  had  attorned ;  for  that  transferred  the 
privity  of  contract.  By  the  stat.  4  Anne,  c.  16,  s.  9,  attornment  is  no  longer 
necessary  (see  Allen  v.  Bryan,  5  B.  &  C.  512). 

By  stat.  Hen.  YIH.  c.  37,  s.  1,  the  executor  or  administrator  of  any  person 
seised  of  rent  service,  rent  charge,  or  rent  seek,  or  a  fee-farm  rent ;  in  fee, 
in  tail,  or  for  life,  might  maintain  debt  against  the  person  who  ought  to  pay 
the  same,  and  his  personal  representative.  The  venue  in  such  action  is 
local,  and  must  be  laid  where  the  land  lies  (B.  N.  P.  177) ;  but  under  stat. 

3  6c  4  Will.  IV.  c.  42,  s.  22,  it  may,  by  the  leave  of  the  court,  or  a  judge, 
be  tried  in  any  county. 

Where  there  has  been  a  lease,  containing  covenants  of  any  description, 
which  has  expired,  and  the  tenant  continues  to  hold  as  before,  he  holds  sub- 
ject to  all  the  covenants  contained  in  the  lease ;  but,  during  the  continuance 
of  the  lease,  the  pit.  must  declare  in  covenant :  when  it  has  expired,  how- 
ever, and  the  tenant  continues  to  hold  over,  the  law  raises  an  assumpsit  that 
he  shall  continue  to  hold  on  the  same  terms  as  the  covenants  in  the  lease, 
when  subsisting,  would  have  subjected  him  to ;  and  for  any  breach  of  these 
the  lessor  may  recover  by  a  special  action  of  assumpsit  (1  Esp.  7). 

In  some  cases,  where  the  breach  of  a  covenant  amounts  to  a  misfeasance, 
the  party  may  proceed  by  action  of  covenant,  or  by  action  on  the  case,  as 
against  a  lessee,  either  during  his  term  or  afterwards,  for  waste  (2  Bla.  848, 
1111;  arUe,Yol  I.,  p.  165). 

With  respect  to  which  is  the  most  advisable  form  of  remedy^  in  an  action 
for  rent,  where  it  is  doubtful  whether  the  devise  were  by  deed,  it  is  advisable 
to  declare  in  debt  on  the  lease,  stating  the  substance  of  the  terms  of  the 
demise,  and  adding  a  count  for  use  and  occupation  (2  Ch.  PI.  430,  n.  a). 
It  is  frequently  more  advisable  to  proceed  in  covenant  on  a  lease,  &c.,  for 
general   damages,  than  to  declare   in  debt  for   a  penalty  securing  the 
performance  of  a  covenant,  because  if  the  pit.  elect  to  proceed  for  the 
penalty,  he  is  precluded  from  afterwards  suing  for  general  damages,  and 
he  cannot  in  case  of  further  breaches  recover  more  than  the  amount  of 
the  penalty ;  and  in  many  cases,  before  he  can  issue  execution,  he  must 
proceed   under  the  stat.    8   &   9  Will.   Ill,  c.  11;  whereas,  if  he  pro- 
ceed in  covenant  for  every  repeated  breach,  he  may  ultimately  recover 
beyond  the  amount  of  the  penalty  (antCj  Vol.  I.,  pp.  239,  649 ;  Robinson  v. 
Bland,  2  Burr.  1087 ;  Bird  v.  Randall,  3  Burr.  1351 ;  Ingledew  v.  Cripps,  2 
Ld.  Raym.  814;  1  Ch.  PI.  7th  ed.  132);  and,  where  rent  is  due  upon  a 
lease,  and  there  has  been  another  breach  for  not  repairing,  for 
[  *274  ]  which  the  pit.  claims  unliquidated  damages,  *covenant  is  prefer- 
able to  debt  (lb.).     Covenant  is  the  peculiar  remedy  on  a  col- 
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lateral  and  independent  covenant  to  pay  the  debt  of  another  person  on  non- 
performance by  him  (Randall  v.  Rigby,  6  M.  &  W.  130;  6  Dowl.  650; 
Harrison  v.  Matthews,  10  M.  &  W.  768 ;  2  Dowl.  N.  S.  318). 

As  to  whether  covenant  will  lie  on  a  void  or  voidable  lease,  see  Woodfall, 
L.  &  T.  616.  Covenant  cannot  be  maintained  for  breaches  committed  by 
a  lessee  subsequent  to  the  service  of  the  declaration  in  ejectment,  for  a  for- 
feiture on  a  clause  that  for  any  breach  of  covenant  the  lease  should  deter- 
mine, would  be  utterly  void  (Jones  v.  Carter,  15  M.  &  W.  718). 

With  regard  to  the  parties  to  sue  and  be  sued  in  covenant,  where  the 
breaches  arise  in  the  testator's  lifetime,  see  Woodfall,  619;  Raymond  v. 
Fitch,  2  C.  M.  &  R.  588  ;  Ricketts  v.  Weaver,  12  M.  &  W.  718. 

An  action  of  covenant  will  lie  on  an  express  covenant  against  an  executor, 
but  not  on  a  covenant  in  law.  It  will  lie  by  an  executor  of  an  assignee  of  a 
lessee  on  a  covenant  for  quiet  enjoyment,  and  breach  after  lessor's  death 
(Woodfall,  620).  Where  there  has  been  a  breach  of  the  lessee's  covenant, 
running  with  the  land,  afier  covenantor's  death,  and  his  executors  have 
entered  into  possession,  and  created  a  privity  of  estate,  the  lessor  may  charge 
them  as  executors  or  assignees  (Woodfall,  621).^  When  they  are  sued  as 
assignees  they  are  chargeable  for  such  part  of  the  rent  as  the  occupation  of 
the  premises  is  worth  (Rubeny  v.  Stevens,  1  Nev.  &  M.  182;  as  to  heirs 
and  devisees,  see  11  Geo.  IV.  &  1  Will.  IV,  c.  47,  extended  by  11  &  12 
Vict.  c.  87 ;  see  generally  "  Covenant").  ^ 

Form  of  Pleadings. 

Declaration — Venue.']  In  an  action  on  a  lease,  for  non-payment  of  rent, 
or  other  breach  of  covenant,  when  the  action  is  founded  on  the  privity  of 
contract^  it  is  transitory,  and  the  venue  may  be  laid  in  any  county ;  but, 
when  the  action  is  founded^  on  the  privity  of  the  estate,  it  is  local,  and  the 
venue  must  be  laid  in  the  county  where  the  estate  lies  (Webb  v.  Russell,  3 
T.  R.  394),  In  an  action  of  debt  or  covenant,  the  lessor  against  the  lessee, 
or  by  the  lessee  against  the  lessor,  the  action,  being  founded  on  the  mere 
privity  of  contract,  is  transitory,  and,  though  the  land  be  abroad,  the  action 
may  be  brought  in  England  (1  Saund.  241  5,  n.  6 ;  Patterson  v.  Scott, 
2  Stra.  776 ;  Stevenson  v.  Lambard,  2  East,  579 ;  see  further,  Woodfall, 
626). 

And  debt  for  use  and  occupation  in  the  detinet  only  by  the  lessor  against 
the  executor  of  the  lessee  is  transitory  (Gilb.  Debt,  403 ;  Gilb.  C.  P.  91) ; 
but  if  the  action  against  the  executor  be  in  the  debet  and  detinet,  he  being 
charged  as  assignee,  the  venue  is  local  (lb.) ;  Connell  v.  Lessett,  2  Lev.  80 ; 
Vin.  Abr,,  Trial,  H,  a,  2,  pi,  22).  The  venue  in  an  action  of  assumpsit 
against  a  party  who  succeeds  an  original  tenant,  and  impliedly  engages  to 
observe  the  original  terms  of  tenancy  is  transitory,  and  not  local  (Buck- 
worth  V,  Simpson,  1  C.  M.  &  R.  834). 

An  action  of  covenant  by  the  assignee  of  the  reversion  against  the  lessee, 
or  by  the  lessee  against  the  assignee  of  the  reversion,  upon  an  express 
covenant  contained  in  the  lease,  and  running  with  the  estate  in  the  land,  is 
transitory,  by  the  operation  of  32  Hen.  Vlll.  c.  34  (1  Saund.  237,  141  b,  n. 
6).  But,  in  debt  by  the  assignee  or  devisee,  ib.  238,  of  the  lessor  against 
the  lessee,  which  is  sustainable  at  common  law,  and  is  founded  on  the  privity 
of  estate,  the  action  is  local  ^1  Ch.  PI.  7th  ed.  283).  If  an  action  of  debt  or 
•covenant  be  brought  by  the  lessor  (Stevenson  v.  Lambard,  2  East, 
580),  or  his  personal  representatives  (Lutw.  197),  or  by  the  [*276J 
grantee  of  the  reversion  (1  Saund.  241  c,  n.  6)  against  the 
assignee  of  the  lessee,  or  in  an  action  of  debt  against  the  executor  of  the 
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lessee  in  the  debet  and  detinet  (lb.  244),  the  venue  is  local,  and  must  be  laid 
in  the  county  where  the  property  lies  (2  East,  680).  For  the  same  reason, 
covenant  by  the  assignee  of  the  lessee,  against  the  lessor,  or  the  grantee  of 
the  reversion,  is  local,  for  it  lies  at  common  law,  in  respect  of  privity  of  the 
estate,  which  is  always  local  (1  Saund.  241  c,  n.  6).  Where,  however,  the 
action  is  local  (London  (Mayor  of)  v.  Cole,  7  T.  R.  683),  although  it  be 
brought  and  tried  in  a  wrong  county,  yet  the  defect  will  be  aided  afler  ver- 
dict by  Stat.  16  &  17  Car.  11.  c.  8 ;  and  by  stat.  8  &  4  Will.  IV.  c.  42,  s. 
22,  reciting  that  unnecessary  delay  and  expense  is  sometimes  occasioned  by 
the  trial  of  local  actions  in  the  county  where  the  cause  of  action  has  arisen, 
it  is  enacted,  that  in  any  action  depending  in  any  of  the  superior  courts,  the 
venue  in  which  is  by  law  local,  the  court  in  which  such  action  shall  be 
depending,  or  any  judge  of  the  court  may,  on  the  application  of  either  party, 
order  the  issue  to  be  tried,  or  writ  of  inquiry  to  be  executed  in  any  other 
county  or  place  than  that  in  which  the  venue  is  laid  |  and  for  that  purpose, 
any  such  court  or  judge  may  order  a  suggestion  to  be  entered  on  the  record, 
that  the  trial  may  be  more  conveniently  had,  or  writ  of  inquiry  entered  in 
the  county  or  place  where  the  same  is  ordered  to  take  place.  The  court 
will  not  change  the  venue  before  plea  (see  cases  cited  in  Woodfall,  627). 
See,  generally,  observations  on  covenant,  anU^  Vol.  L,  p.  869: 

Statement  of  TWe.]  In  debt  or  covenant  upon  a  lease,  by  the  lessor 
against  the  lessee,  for  the  non-payment  of  rent,  it  is  not  necessary  to  set 
forth  the  lessor's  title  to  the  lands  demised ;  but  the  declaration  merely  states, 
that  the  pit.,  on,  &c.,  at,  &c.,  by  a  certain  indenture,  made  between  him 
and  the  defl.,  with  a  profert  thereof,  demised,  and,  if  the  title  be  unnecessa- 
rily set  forth,  it  will  generally  be  considered  as  surplusage  (  1  Stra.  230 ;  1 
Saund.  233).  But  in  an  action  by  an  assignee  of  the  reversion,  or  by  the 
heir  of  the  lessor,  he  must  set  out  the  title  of  the  lessor  to  the  demised  pre- 
mises, that  it  may  appear  he  had  such  an  estate  in  the  reversion  as  might 
be  legally  assigned  to  the  pit.  (Cliff.  Ent.  213,  pi.  7 ;  1  Saund.  231 ;  Wood- 
fall,  630).  Such  title  is  traversable  (see  4  Moo.  303;  1  Dow.  &  Ry.  1) ; 
it  is  usually  stated  as  inducement,  and  precedes  the  statement  of  the  lease ; 
as,  when  the  estate  demised  is  copyhold,  by  alleging  that  fact,  and  that  the 
lessoir  was  seised  at  the  will  of  the  lord,  according  to  the  custom  of  the 
manor,  or  where  the  plC  claims  as  assignee  of  a  term,  or  as  executor,  or 
lessor,  for  rent,  &c.,  due  since  his  death,  by  stating  that  the  lessor,  at  the 
time  of  making  the  lease,  was  possessed  of  the  demised  premises  for  the  resi- 
due of  a  certain  term  of  years  (7  T.  R.  638);  see  the  various  modes  and 
forms  of  stating  title  (2  Ch.  Pi.  660—592).  In  actions  brought  by  an 
assignee  of  a  term,  all  the  mesne  assignments  of  the  term,  down  to  himself, 
should  be  stated,  for  he,  being  privy  to  them  all,  shall  not  be  allowed  to  plead, 
generally,  that  the  estate  of  the  lessee,  of  and  in  the  demised  premises,  came 
to  him  by  assignment ;  when  the  action,  however,  is  against  the  assignee 
of  a  leased  such  general  form  of  pleading  is  sufficient,  as  pit.  is  a  stranger  to 
the  defl.'s  title  {post,  p.  278 ;  see  Woodfall,  630).  If  the  declaration  unne- 
cessarily state  the  plt.'s  title  to  property  demised,  it  seems  this  does  not  ena- 
ble the  lessee  to  deny  that  title,  he  being  estopped  by  his  deed  (Beckett  v. 

Bradley,  7  M.  &  6r.  994).  A  declaration  for  rent  by  assignee 
[  *276  ]  of  a  ^reversion,  for  the  life  of  another,  must  state  that  the  cestui 

que  vie  was  living  when  the  rent  became  due  (Fryer  v.  Coombes, 
11  Ad.  &  E.  403). 

Statement  of  Lease.]    In  covenant  on  a  lease,  such  lease  must  be  pro- 
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perly  set  forth,  and  it  must  be  stated  to  be  under  seal  (Moore  t.  Jones,  2  Ld. 
Raym.  1536;  Com.  Dig.  Pleader,  2  V,  2;  see  Piatt  on  Cov.  6;  ante^ 
"  Covknakt"). 

And  in  an  action  of  covenant  by  lessor  against  the  lessee  on  an  indenture 
of  lease  it  is  no  variance  if  pit.,  in  his  declaration,  makes  profert  of  the  said 
indenture,  and  at  the  trial  produces  the  counterpart  executed  by  the  lessee 
(Clark  V.  Morrice,  3  R  &  Ad.  396). 

In  debty  however,  ^r  rent  reserved  by  a  lease,  though  pit.  may  declare 
without  stating  the  deed,  unless  in  the  case  of  incorporeal  hereditaments,  as 
tithes,  &c.  (1  Saund.  276,  n.  1,  202,  325,  n.  4;  Raym.  1503;  2  Saund. 
297,  n.  1),  it  is  usual  to  state  the  time  of  making,  and  the  date  of  the  lease. 
The  lease  however,  may  be  stated  to  have  been  made  on  a  day  differing  from 
its  date,  but  it  must  not  in  that  case  be  stated  to  bear  date  on  that  day  (Hall 
V.  Cazenove ;  and  see  Mayelstone  v.  Palmerston  (Viscount),  1  Moo.  &  M. 
6 ;  2  C.  &  P.  474 ;  4  East,  477 ;  see  also  Stone  v.  Ball,  8  Lev.  348). 
The  parties  to  the  lease  must  be  correctly  described,  ante^  pp.  272,  273 ;  it 
is  best  to  leave  out  their  additions.  If  a  tenant  for  life  and  the  remainder- 
man join  in  a  lease,  it  must  not  be  described  as  the  lease  of  both,  but  as  the 
lease  for  the  tenant  for  life,  and  the  confirmation  of  the  remainderman 
(Southampton  (Lord)  v.  Drummond,  6  B.  &  C.  718).  A  profert  of  the 
lease,  or  an  excuse  ft)r  not  making  it,  must  be  stated  (Smith  v.  Woodward, 
4  East,  585 ;  poU^  '<  Pbofbbt") 

In  a  plea  in  bar  to  an  avowry,  pit,  instead  of  making  profert,  pleaded 
that  the  deed  was  lost  by  time  and  accident;  on  special  demurr^  this  aver- 
ment was  holden  good  (Read  v.  Brookman,  3  T.  R.  151) ;  but,  in  pleading 
.a  lost  deed,  it  is  necessary  to  set  forth  the  names  of  the  supposed  parties  to 
the  deed,  and  the  date  (Hardy  v.  Stephenson,  10  East,  55).  If  the  deed 
has  been  destroyed  by  fire,  it  may  be  so  alleged,  as  an  excuse  for  the  non- 
production  of  it,  as  in  Routledge  v.  Burrell,  where  the  pit.  declared,  that  by 
a  certain  deed  poll,  made  6z;c.,  which  said  deed  poll  was  casually  burnt  and 
destroyed  by  the  fire  thereinafter  mentioned. 

No  part  of  the  recitals  need  nor  should  they  be  stated,  if  they  do  not 
materially  affect  and  explain  the  sense  of  the  subsequent  part  of  the  lease 
set  forth  in  the  declaration.  No  part  of  the  consideration  need  be  stated, 
unless  the  performance  of  it  constitutes  a  condition  precedent  when  perform- 
ance must  be  averred;  or  unless  a  consideration  be  by  law  necessary, 
and  even  in  that  case  an  averment  that  the  deft.,  for  the  consideration  men- 
tioned in  the  deed,  thereby  covenanted,  &c.,  the  deft,  not  craving  oyer,  &c., 
and  setting  out  d^  showing  no  consideration,  dsc.  (Homer  v.  Ash  ford,  S 
Bing.  322);  but,  if  the  pit.  states  any  part  of  it,  he  should  state  the  whole 
(2  B.  &  A.  765 ;  1  Chit.  Rep.  508). 

The  demise  itself  should  be  stated  in  the  past  tense,  and  according  to  the 
legal  effect.  In  a  declaration,  it  is  sufficient  to  say,  "  it  is  witnessed  that  A. 
B.  demised,''  d^c,  though  not  so  in  a  plea  (1  Saund.  274,  n.  1 ;  1  Ld.  Raym. 
1539 ;  1  B.  &  C.  358 ;  2  D.  &  R.  662). 

Statement  of  Fremise^^  The  premises  should  be  set  forth  shortly ;  and 
it  is  not  necessary  nor  advisable  to  set  forth  their  local  situation  (1 
Saund.  233,  n.  2 ;  2  Saund.  366,  n.  1 ;  4  Taunt.  700).  *When  [  *277  ] 
the  description  of  the  premises  is  very  long,  these  general  words 
will  be  sufficient — ''certain  tenements,  hereditaments,  and  premises,  with 
the  appurtenances  particularly  mentioned  and  described  in  the  said  inden- 
ture." 

If  the  name  of  the  premises  be  stated,  it  must  be  proved  accordingly,  and 
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f tating  tbem  to  be  Celler  lyeeT^  instead  of  Cller  beer,  has  been  held  a  iatal 
variance  (9  East,  168)«  So,  if  the  premises  be  described  as  storehouses, 
and  in  the  deed  only  as  a  storehouse,  it  would  be  fatal  (4  M.  &  S.  470);  so, 
if  the  local  situation  be  misstated  (1  Marsh.  214);  or  if  the  name  of  the  late 
tenant  be  misstated  (1  Camp.  195;  15  East,  161 ;  1  Stark.  100).  And  so, 
in  covenant  on  a  lease  of  veins  of  coal  under  certain  farms  and  lands  therein 
described,  d&c,  with  liberty  to  dig  pits,  soughs,  d&c,  where  the  declaration 
varied  from  the  deed,  in  stating  that  the  land  was  set  out  by  admeasurement, 
instead  of  reputation,  and  in  changing  the  word  soughs  to  sloughs,  it  was 
held  these  were  fatal  variances  (2  Marsh.  296  ;  6  Taunt.  394).  A  declara- 
tion, stating  a  demise  of  '<  a  farm,  lands,  and  buildings,"  supports  a  demise 
of  ^^  a  farm,  land,  and  buildings''  (Wilson  (Knt.)  v.  Bramhall,  1  Y.  &  J.  2); 
and  a  declaration  on  a  demise  of  lands,  where  only  one  piece  of  land  was 
demised,  is  no  variance  (6  M.  dz;  S.  115).  If  fixtures,  or  other  personalty, 
be  demised,  and  they  constitute  a  part  of  the  consideration  for  the  covenant, 
they  should  be  stated  (see  11  Pri.  19).  As  to  stating  an  exception  and  re- 
servation, out  of  part  of  the  premises,  see  Vavasour  v.  Ormerod,  6  B.  &  C.  431. 

Statement  of  Covenants.]  The  words  of  the  lease  and  covenant  should,  in 
general,  be  set  forth  verbatim.  No .  unnecessary  covenant,  or  other  irrele- 
vant  parts  of  the  lease,  should  be  stated  (1  Saund.  233,  n.  2;  2  Saund.  366, 
D.  1).  The  court  will  censure  and  visit  with  the  penalty  of  costs,  the  state- 
ment of  any  superfluous  matter  (Dundas  v.  Weymouth  (Lord),  Cowp.  665 ; 
Price  V.  Fletcher,  ib.  727 ;  see  1  Wms.  Saund.  233,  n.  2,  where  see  a  con- 
cise form  in  covenant  for  non-payment  of  rent ;  Doug.  667).  Any  matter 
which  qualifies  the  contract  must  be  stated,  or  the  pit.  will  be  nonsuited  on 
non  est  factum.  Thus,  in  stating  a  covenant  for  not  repairing,  &c.,  if  tlie 
covenant  to  repair  contains  an  exception  of  fire,  and  all  other  casualties,  it 
should  be  stated  (Tenpenny  v.  Burnand,  4  Camp.  20 ;  4  Moo.  164;  1  Moo. 
89;  Brown  v.  Knill,  2  B.  dc  B.  895;  Howell  v.  Richards,  11  East,  640; 
Beech  v.  White;  12  Ad.  &  E.  668 ;  4  P.  &  D.  399 ;  and,  as  to  conditional 
covenants,  see  Sicklemore  v.  Thistleton,  6  M.  &  S.  9 ;  Vavasour  v.  Ormerod, 

6  B.  &  C.  431 ;  2  Saund.  352 ;  9  D.  &  R.  597).  If  the  declaration  profess 
to  set  out  the  terms  of  the  reservation  of  rent,  it  is  a  variance  to  omit  an  ex- 
ception referring  to  a  subsequent  proviso,  by  which  a  deduction  is  to  be 
made,  if  a  certain  event  happen,  although  that  event  have  not  happened 
(Vavasour  v.  Ormerod,  6  B.  &  C.  430). 

Where  an  indenture  of  lease  contained  a  proviso  that,  if  a  certain  event 
should  happen  after  the  execution  of  the  lease,  the  rent  reserved  should  be 
reduced  :  it  was  held,  that  in  an  action  of  covenant  for  non-payment  of  rent, 
the  covenant  might  be  declared  upon,  as  in  Grogan  v.  Magan,  1  Ale.  d&Nap. 
(Ir.)  366;  and  see  2  Stepb.  N.  P.  1064,  1065. 

Reference  to  Lease,]  This  is  usual,  though  unnecessary  (post^  ^'Pbo- 
fekt"). 

Statement  of  Lessee^s  Entry,]  If  the  lease  be  a  lease  for  years,  it  is  not 
necessary,  though  usual,  to  state  an  entry  or  occupation  by  the  lessee ;  for, 
though  he  neither  enter  nor  occupy,  he  is  liable  *to  pay  the  rent, 
[  *278  ]  it  being  due  by  virtue  of  the  lease  or  contract,  and  not  by  the  oc- 
cupation (Bellasis  v.  Burbuck,  1  Salk.  209);  and  even  in  an  action 
by  the  assignee  of  the  reversion  (1  Sauj^d.  5th  ed.  233  a,  n.  (6)),  or  against 
the  assignee  of  the  lessee  (1  Ld.  Raym.  367 ;  3  Moo.  527 ;  1  B.  &  B.  238 ; 

7  East,  340,  n.  (a)).    But,  in  debt  for  rent  upon  a  lease  at  will,  it  is  other- 
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wise,  as  the  rent  becomes  due  in  consequence  of  thd  occupation  (Bellasis  i, 
Burbuck,  1  Salk.  209).  The  time  of  entry,  though  often  inserted,  is  unne- 
cessary,  as  it  is  generally  sufficient  to  state  it,  without  showing  the  time 
(Cro.  Jac.  649;  1  Saund.  203,  n.  1). 

Statement  of  Defendanfs  Title  tohen  he  is  Assignee^  <^c,]  In  an  action 
against  the  assignee  of  the  lessee,  &c.,  it  suffices  to  state  concisely  the  as- 
signment to  deft.,  as  will  be  found  in  the  precedent,  2  Ch.  PI.  295,  and  this 
though  there  have  been  intermediate  assignments,  and  though  the  deft,  be 
assignee  of  part  only  (Merceron  v.  Dowson,  5  B.  &  C.  482 ;  1  Saund.  519 
6,  n.  1 ;  6  Mod.  72),  or  though  the  deft,  be  an  heir  (4  T.  R.  75),  or  execu- 
tor, if  he  took  to  the  premises  (Buckery  v,  Pirk,  1  Salk.  317  ;  Derisley  v. 
Custance,  4  T.  R.  75).  But  as  debt  is  not  sustainable  against  an  assignee 
oipart  (Curtis  v.  Shirley,  1  Bing.  N.  C.  756),  covenant  is  the  safer  remedy 
against  a  supposed  assignee.  It  is  not  sufficient  to  allege  that  the  tenement 
came  to  the  deft,  by  assignment ;  it  must  be  shown  that  he  is  assignee  of  the 
terTn^  as  it  would  otherwise  be  an  assignment  of  another  estate,  through  the 
term  of  the  lessee  (1  Saund.  112  by  n.  1)^  If  the  pit.  unnecessarily  profess 
to  state  the  deft.'s  title,  and  deft,  traverse  it  as  stated,  it  must  be  proved  as 
stated  (3  B.  &  P.  461).  As  to  mode  of  pleading  an  assignment- of  a  term 
to  commence  in  future,  1  Saund.  253.  And  it  seems  that  this  form  will 
suffice,  even  against  an  heir,  when  declared  against  after  a  breach,  after  he 
becomes  heir  (4  T.  R.  75;. 

By  an  assignment  over,  the  assignee  may  free  himself  from  future  liability 
connected  with  the  estate,  even  without  the  necessity  of  furnishing  the  lessor 
with  notice  of  his  intention  to  dispose  of  the  property  (Tongue  v.  Pitcher,  8 
Lev,  295,  nom.  Tovey  v.  Pitcher,  2  Veni.  234 ;  1  Salk.  81 ;  4  Mod.  71 ;  1 
Show.  316). 

Statement  of  FlaintiJPs  Performance  of  Covenants,']  The  averment  of 
general  performance  by  the  pit.  seems  to  be  unnecessary  (1  Saund.  235,  n. 
5),  although  generally  inserted ;  but  if  the  plt.'<i  covenant  constitute  a  con- 
dition precedent,  he  must  aver,  and  (if  traversed)  prove  a  previous  perform^ 
ance,  or  he  cannot  maintain  his  action.  Its  fulfilment  must  be  averred,  or 
an  excuse  for  its  non-performance ;  and  if  the  averment  of  performance  be 
omitted,  or  inaccurately  stated,  the  deft,  can,  on  demurrer,  take  advantage 
of  it.  And  where  the  covenants  are  to  be  performed  eo  instanti^  neither  can 
maintain  an  action  without  showing  a  performance  of,  or  an  offer  to  perform, 
or,^  at  least,  a  readiness  to  perform,  his  part,  though  it  be  not  certain  which 
of  the  parties  is  to  perform  the  first  act  (Glazebrook  v.  Woodrow,  8  T.  R. 
368,  cited  in  2  N.  R.  236,  and  in  Rose  v.  Poulton,  2  B.  &  Ad.  832 ;  Jones 
V.  Barkley,  2  Doug.  684 ;  see  Laird  v.  Pim,  7  M.  &  W.  474 ;  De  Medina  v. 
Norman,  9  M.  &  W.  820).  But  if  the  covenants  are  mutual  and  independent 
DO  averment  of  non-performance  is  requisite  (Dawson  v.  Myer,  Stra.  762 ; 
and  see  2  Steph.  N.  P.  1152,  1153.  If  there  be  any  condition  precedent, 
then,  as  we  have  seen,  the  same  must  be  specially  averred  to  have  been  ful- 
filled {ante,  Vol.  I.,  p.  202 ;  post,  Vol.  II.,  p,  865). 

Breach.'}  There  is  no  implied  contract  to  use  demised  premises  in  a  tenant- 
like manner,  where  the  tenant  has  expressly  contracted  *to  repair 
(Standen  v.  Christmas,  10  Q.  B.  135).    The  breach  may  be  in  the  [  *279  ] 
negative  of  the  covenant  generally,  ^r  according  to  the  legal  effisct 
(Com.  Dig.  Pleader,  6;  2  Saund.  181 ;  Falmouth  (Earl  of)  v.  Thomas,  1 
C.  &  M.  89).    See  further,  a3  to  this,  ante,  p.  218.    If  the  breach  be  for 
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non-payment  of  rent,  it  must  be  shown  when  the  rent  became  due  (Gilb. 
Debt,  407 ;  Show.  8 ;  Yin.  Abr.  Covenant,  L,  a,  pi.  12).  Stating  it  became 
due  for  so  many  quarters  on  such  a  day,  *'  dien  elapsed,"  will  suffice,  with- 
out stating  it  was  *<  the  last  elapsed"  (4  B.  &  C.  157).  How  to  describe 
rent  due  to  tenant  in  common  (lb.).  The  new  rules  of  pleading  (H.  T.  4 
Will.  IV.  r.  6),  although  they  prolubit  several  counts  for  the  same  subject- 
matter  of  complaint,  expressly  permit  several  breaches  to  be  alleged.  The 
amount  of  the  damages  stated  at  the  conclusion  should  be  enough  to  cover 
the  full  amount  claimed ;  andevenaclcdm  for  interest,  when  claimable  under 
3  &  4  Will.  rV.  c.  42,  s.  28  (Watkins  v.  Morgan,  6  Cr.  &  J.  661 ;  see  fur- 
ther,  anie^  '<  Covbnakt").  As  to  what  amounts  to  a  variance  and  the  mode 
of  taking  advantage  of  it,  see  Woodfall,  624-629.  Where  the  breach  nega- 
tived the  covenant  to  repair,  and  yield  up  in  repair,  but  added,  "  and  on  the 
contrary  thereof  suffered  and  permitted  the  premises  to  be  ruinous  for  want 
of  repair,"  the  pit.  cannot  prove  voluntary  waste  (Edge  v.  Pemberton,  12  M. 
&  W.  187 ;  see  further,  Woodfall,  683). 
As  to  damages,  see  Woodfall,  644. 

Plea.]  The  general  rules  as  to  ple&s  in  covenant,  and  debt  in  general, 
here  apply  (ante^  **  Covenant").  There  is  no  general  issue  in  covenant, 
and  non  in/regit  convetUianem  and  nil  debet  are  bad  pleas  (2  Saund.  278 ; 
1  Stark.  311) ;  so  is  rien  in  arrere  (Cowp.  688 ;  see  Woodfall,  638) ;  even 
in  debt,  R.  G.  H.  T.,  4  Will.  IV.  Accord  and  satisfaction,  after  breach,  is 
a  good  plea  (see  Woodfall,  637).  In  Show  v.  Franklin,  Lut.  358,  to  cove- 
nant for  non-payment  of  rent,  the  defl.  pleaded  accord  with  satisfaction  of 
the  covenant  before  any  breach,  the  plea  was  holden  bad  on  demurrer  (see 
also  Kaye  v.  Waghorn,  1  Taunt.  428 ;  S.  P.  Com.  Dig.  Pleader,  2  V,  8). 
A  lessee  or  assignee  cannot  plead  nU  habuity  or  a  general  traverse  of  the  lessor's 
estate,  or  that  he  had  only  an  eguitable  interest ;  but  he  may  show  and  plead, 
in  an  action  by  an  assignee,  &c.,  that  the  lessor  was  entitled  to  a  different 
estate  (Palmer  v.  Elkins,  2  Stra.  817 ;  Blake  v.  Foster,  8  T.  R.  487 ;  2  Saund. 
207 ;  4  Moo.  303;  2  Bing.  54).  A  lessee  cannot  plead  he  was  not  lessee 
(4  Taunt.  642).  In  an  action  by  lessor  against  lessee  for  not  using  the 
premises  in  a  tenant-like  manner  during  the  tenancy,  the  defl.  pleaded,  1st, 
that  before  the  breach  pit.  evicted  him  from  part  of  the  premises,  and  that 
he  had  relinquished  possession  of  the  residue ;  2nd,  that  before  breach  defl.'a 
interest  was  surrendered  by  operation  of  law,  by  deft,  relinquishing  and  pit. 
accepting  possession  of  the  premises ;  held  bad,  for  although  the  eviction 
from  part  created  a  suspension  of  the  entire  rent  during  its  continuance,  it 
did  not,  even  along  with  the  relinquishment  of  the  residue,  put  an  end  to  the 
tenancy  or  relieve  the  tenant  from  other  covenants  besides  that  of  the  pay- 
ment of  rent ;  that  the  plea  did  not  shew  a  surrender  in  law,  but  that  if  it  did  Jt 
was  bad,  being  an  argumentative  denial  that  there  was  any  breach  during 
the  tenancy  (Morrison  v.  Chadwick,  18  Law  J.  189,  C.  P.).  In  debt  for 
rent,  an  eviction  may  be  given  in  evidence  under  the  general  issue ;  but  in 
covenant  it  must  be  pleaded  (1  Saund.  204,  n.  2).  In  a  plea  by  an  assignee 
in  debt,  that  he  assigned  over  all  his  interest  before  any  breach  took  place,  it 
is  not  necessary  to  aver  a  notice  of  that  assignment  (Bac.  Abr.  Covenant,  E, 
4 ;  2  Vent.  234 ;  Sid.  339).  The  plea  to  action  for  not  repairing  should  be 
conformable  to  the  *breach,  and  may  be  either  that  the  defl.  did 
[  *280  ]  repair,  &c.,  in  the  words  of  the  covenant,  or  that  the  premises 
were  not  out  of  repair,  in  the  negative  of  the.  breach  usually  assign- 
ed in  the  declaration.  It  seems  preferable  to  plead  that  defl.  did  re{)air,  and 
that  the  premises  were  not  dilapidated,  negativing  the  breach,  as  assigned  in 
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the  declaration  (3  Oh.  PI.  7th.  ed.  236).  A  general  plea  of  performance  is 
a  good  plea  where  the  coveAants  sued  on  are  affirmative  (Woodfall,  634). 
As  to  plea  offender,  see  Woodfall,  638. 

See  plea  that  the  state  and  condition  of  the  premises  was  occasioned  by  a 
sudden  and  unibrseen  act,  and  that  a  reasonable  time  for  the  defl.  to  repair 
had  not  elapsed ;  and  a  similar  plea,  alleging  that  the  plt^  had  commenced  to 
repair  before  the  expiration  of  a  reasonable  time,  and  so  prevented  the  def^. 
£rom  repairing  (Green  y.  Eales,  1  Gal.  &  Day.  468).  As  to  a  condition 
precedent,  Combe  v.  Green,  11  M.  &  W.  480.  As  to  plea  of  covenant  in 
bar  and  set-ofiT,  see  Woodfall,  636,  663.  As  to  plea  of  release,  see  ib.  636. 
Infancy  and  bankruptcy,  ib.  638.  Payment  of  money  into  court,  ib.  639* 
See  other  defences,  Woodfall,  639. 

How  misjoinder  is  taken  advantage  of,  see  Woodfall,  619. 


Precedents  (See  2  Ch.  PI.  391-404 ;  Ch.  jun.  by  Pearson,  473-486). 

See  Ibrm  of  plea  offender  of  rent  on  land  before  sunset,  3  Gh.  PI.  235  ;  that  lessor  was 
seised  for  li^-and  not  in  fte,  Ib. ;  that  premises  were  not  out  of  repair,  Ib. ;  bankruptcj, 
lb.;  sdt-aff^  port,  **SiT.OFr**;  accord  and  satisfaction,  anle^  Vol.  I.,  p*  24 ;  other  pleas,  ib. 
S35, 237. 


Evidence  for  Plaintiff. 

The  evidence  on  the  part  of  the  pit.  will  depend  on  the  issue  taken  by  the 
plea,  which,  we  have  seen,  must,  in  covenant,  be  generally  special. 

Under  Non  est  Factum,]    This  plea  puts  in  issue  the  execution  of  the 
deed  in  fact  only,  which  it  is  incumbent  on  the  pit.  to  prove.    If  there  be  a 
subscribing  witness  to  the  deed,  the  execution  must  be  proved  by  such 
witness  (Manners  q.  t.  v.  Postan,  4  Esp.  240 ;  Harrison  v.  Blades,  3  Camp. 
457 ;  see  aTUe^  '<  Dsed'^).  See  the  exceptions  to  this  rule  fully  enumerated,  1 
Selw.  N.  P*  10th  ed.  538.    Payment  of  money  into  court  on  one  of  the 
breaches  assigned  in  the  declaration  disp^ases  with  proof  of  the  execution  of 
the  deed,  although  one  of  the  pleas  be  the  plea  of  non  est  factum.    By  R. 
6.  H.  T.  4  Will.  IV»    (Pleadings  in  Particular  Actions,  I.),  it  is  declared 
that  in  covenant  the  plea  of  non  est  factum  shall  operate  as  a  denial  of  the 
execution  of  the  deed  in  point  of  fact  only,  and  all  other  defences  shall  be 
specially  pleaded,  including  matters  which  make  the  deed  absolutely  void, 
as  well  as  those  which  make  it  voidable ;  and  this  although  defl.  has  agreed 
to  admit  on  the  trial  the  due  execution  of  the  deed(6oldie  v.  Shuttleworth,  1 
Camp.  70).    It  would,  however,  seem  that  deft,  may  still  avail  himself  of  a 
variance  in  the  deed,  either  in  respect  of  a  maUrici  mistake,  or  on  account 
of  the  omission  of  a  covenant  qualifying  the  contract  (1  Ch.  PI.  7th  ed.  514) ; 
or  an  alteration  afler  the  execution  (per  Gurney,  B.,  Cock  v.  Coxwell,  2  C. 
M.  4Se  R.  292;  per  Parke,  B.,  Calvert  v.  Baker,  4  M.  &  W.  418 ;  but  see 
Hemmering  v.  Trenery,  9  Ad.  &  B.  926).  As  to  the  power  of  the 
^judges  at  nisi  prius  to  amend,  see  9  Geo.  IV.  c.  15,  and  3  &  4  [  *28I  ] 
Will.  IV.  c.  42,  s,  23.    It  is  no  objection,  under  non  est  factum^ 
that  the  deed  contains  material  qualifications  of  the  covenants  set  forth, 
which  are  not  noticed  in  the  declaration ;  defl.  should  set  out  the  deed  on  oyer, 
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and  demur  (Gordon  v.  Gordon,  1  Stark.  294 ;  see  Tempest  v.  Rawlins,  13 
East,  8).  The  pits,  declared  that  four  persons  by  indenture  demised  to 
def\.  and  made  profert  of  the  counterpart,  to  which  there  was  a  plea  oCnon 
est  factum;  held,  that  afler  proof  of  counterpart,  deft,  might  prove  demising 
part  to  show  that  two  only  of  the  four  lessors  in  fact  executed  it,  and  so  non- 
suit  the  pit.  (6  M.  &  Sel.  841). 

Nil  Debet,]  Under  this  plea,  pit.  was  formerly  obliged  to  prove  all  the 
facts  stated  in  the  declaration. 

The  new  rules  of  pleading  (H.  T.,  4  Will.  IV.)  declare  that  this  plea 
shall  no  longer  be  allowed  in  any  action ;  but  it  has  been  much  questioned 
whether  actions  on  penal  statutes  come  within  the  purview  of  their  decision. 
Sembie^  that  they  do  not  (Faulkner  v.  Chevell,  5  Ad.  d&  E.  213).  As  to  the 
mode  of  proving  the  lease,  see  ante^  "  Debd." 

Under  Plea^  traversing  Plaint^s  Title  as  Assignee^  cf-c]  Under  this 
plea,  pit.  must  prove  his  title,  as  stated  in  his  declaration,  and  put  in  issue, 
by  regular  evidence.  If  he  claim  his  title  by  deed,  as  by  direct  assignment 
from  the  lessor,  e,  g.,  he  must  call  the  subscribing  witness  to  prove  the  exe- 
cution of  it.  The  assignment  must  be  by  deed  or  note  in  writing,  or  by  act 
and  operation  of  law  (29  Car.  II.,  c.  3,  s.  3.  To  efiect  an  assignment,  it  is 
necessary  that  the  conveyance  by  which  the  property  is  to  be  transferred  be 
fully  perfected  (5  Rep.  113).  But,  where  A.,  the  assignee  of  a  lease,  put  it 
up  to  auction,  and  B.  became  the  purchaser,  and  paid  the  deposit,  and  ordered 
an  assignment  to  be  prepared  by  A.'s  solicitor,  and  the  assignment  was  ac- 
cordingly prepared  and  executed  by  B.,  but,  instead  of  being  delivered  to 
him,  was  retained  by  the  solicitor,  who  claimed  a  lien  thereon  for  the  ex- 
pense of  preparing  it,  Ld.  Ellenborough  held,  the  assignment  was  complete, 
though  the  deed  had  never  been  delivered  to  or  accepted  by  B.  (Odell  v. 
Wake,  3  Camp.  394).  The  transfer  of  a  mere  equitable  interest  will  not 
make  a  man  assignee  (Doe  d.  Maslin  v.  Roe,  5  Esp.  105;  3  Chit.  Rep.  166). 
The  assignee  must  be  of  the  same  estate  as  the  person  whom  he  succeeds ; 
for,  if  be  come  in  by  an  older  title,  he  will  not  be  assignee  (Moo.  876 ;  see 
Card  well  v.  Lucas,  2  M.  &  W.  Ill ;  Gooch  v.  Goodman,  2  Q.  B.  580).  If 
the  pit.  claim  as  assignee  in  law,  as,  by  his  being  heir  to  the  lessor,  he  must 
prove  that  he  is  so ;  if  as  devisee,  he  must  produce  the  will,  and  prove  its 
regular  execution  by  the  testator,  by  the  subscribing  witnesses.  If  the  lessor 
or  grantor  had  an  interest  for  years  only,  and  the  pit.  declares  as  legatee, 
executor,  or  administrator,  of  the  lessor,  probate  of  the  will  will  then  be 
sufficient  to  show  the  bequest  to  the  legatee ;  but  he  must  also  show  the 
assent  of  the  executor  to  his  taking  the  lease ;  and  it  will  also  establish  the 
executor  as  pit. — His  title  will  be  proved  by  the  letters  of  administration 
{ante^  Vol.  I.,  p.  1012).  If  the  pit.  sues  as  assignee,  and  the  deft,  traverses 
the  title,  evidence  showing  that  the  deft,  paid  rent  to  the  pit.,  is  good 
evidence  of  plt.'s  title  as  assignee  (Doe  v.  Parker,  Pea.  Ev.  5th  ed.  263 ; 
see  also  Carvick  v.  Blagrave,  1  B.  d&  B.  631).  Where  the  title  is  derived 
from  marriage,  as  an  estate  or  term  in  right  of  his  wife,  it  must  be  regularly 
proved,  as  ante,  Vol.  L,  p.  876).    Where  the  title  is  by  a  private  act  of 

parliament,  it  must  be  proved  by  an  examined  copy  {antey  Vol. 
[*282]    I.,  p.  53;  see  Esp.  Ev.  235);  *and  see,  further,  as  to  mode  of 

proving  title  in  ejectment,  aniey  Vol.  L,  pp.  999,  1003. 

Under  Plea^  denying  Assignment  to  Defendant.]    Under  this  plea,  the 
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pit.  must  prove  defl.  is  assignee ;  but  it  will  be  sufficient  for  him  to  give 
general  prima  facte  evidence,  from  which  an  assignment  to  the  defl.  may  be 
inferred ;  as,  where  he  proves  that  defl.  is  in  possession,  or  his  having  paid 
rent,  &c. ;  and  payment  of  rent  to  the  pit.  by  the  defl.,  who  has  been  let  into 
possession  of  the  premises  by  the  original  lessee,  is  prima  facie  evidence 
of  an  assignment  of  the  whole  term  (Esp.  Ev.  203 ;  Pea.  Ev.  5th  ed.  283). 
The  defl.  may,  however,  give  in  evidence  that  he  is  not  assignee  of  the  whole 
interest,  or  is  an  under-tenant  only;  in  which  cases  the  pit.  cannot  recover 
against  him  (Holford  v.  Hatch,  Doug.  174 ;  Devisley  v.  Custance,  4  T.  R. 
75 ;  Cowp,  766 ;  Merceron  v.  Dowson,  5  B.  &  C.  479),  and  the  preceding 
observations  as  to  what  evidence  is  essential  to  constitute  a  party  assignee 
will  be  here  applicable. 

Where  the  action  is  against  the  assignees  of  a  bankrupt,  on  a  demise  of 
land  or  premises  which  belonged  to  the  bankrupt  (Wheeler  v.  Bramah,  3 
Camp.  340),  the  pit.  must  prove  that  the  assignees  took  possession  of  the 
premises  demised,  and  kept  the  possession,  not  merely  to  try  to  ascertain 
the  value  of  them,  but  as  taking  to  the  interest,  with  a  view  to  make  it  an 
efficient  part  of  the  bankrupt's  estate  (Bourdillon  v.  Dalton,  1  Esp.  233 ; 
Turner  v.  Richardson,  7  East,  335 ;  ante.  Vol.  I.,  p.  348).  This  is  often 
matter  of  some  difficulty  in  evidence,  as  to  what  shall  amount  to  a  taking  of 
the  premises.  The  pit.,  should,  therefore,  be  prepared  with  witnesses  to  prove 
when  the  assignees  took  possession,  how  long  they  held  them,  and  what  acts 
of  ownership  they  exercised  (Esp,  Ev.  203).  Where  the  pit.  applied  to  the 
defls.  for  the  possession,  and  they  refused  it,  or  gave  him  an  equivocal  an- 
swer, the  fact  should  be  shown  by  the  pit.  (Turner  v.  Richardson,  7  East, 
335).  The  mere  fact  of  the  assignees  puttmg  the  lease  up  to  auction,  the 
assignees  never  having  taken  possession,  and  there  being  no  bidder,  is  not, 
it  seems,  evidence  of  an  acceptance  (lb.).  Proof  that  the  assignees  entered 
and  took  actual  possession,  although  the  bankrupt's  effects  were  upon  the 
premises,  and  the  assignees  delivered  up  the  key  immediately  afler  the  effects 
were  sold,  will  be  sufficient  to  show  they  were  liable  (Hanson  v.  Stevenson, 
1  B.  &  A.  303),  and  so  will  proof  that  they  intermeddled  with  and  assumed 
the  management  of  the  farm  (Thomas  v.  Pemberton,  7  Taunt.  206,  4  Camp. 
366);  and  so  will  proof  that  the  assignees  put  up  the  lease  for  sale,  hnd  sold 
it,  and  received  a  deposit  fVom  the  purchaser,  unless,  indeed,  the  purchase 
was  afterwards  rescinded  (Hastings  v.  Wilson,  Holt,  N.  P.  290).  And 
where  the  bankrupt  had  a  lease  of  premises,  and  also  a  reversionary  inter- 
est in  them,  and  the  assignees  sold  all  his  reversionary  estate  and  interest  in 
the  premises,  it  was  held  the  assignees  must  be  considered  as  having  accepted 
the  lease  (Page  v.  Godden,  2  Stark.  309).  And  the  mere  fact  of  the 
assignees  not  having  delivered  up  the  key  of  the  premises  will  not  be  suffi- 
cient (Wheeler  v.  Bramah,  3  Camp.  340);  nor  will  their  having  paid 
rent,  to  avoid  a  distress  on  bankrupt's  goods  (lb.) ;  nor  will  their  releasing 
an  under-tenant  (Hill  v.  Dobie,  8  Taunt.  325 ;  2  Moo.  342 ;  Arch  B.  L. 
188). 

An  assignee  is  liable  only  in  respect  of  the  privity  of  estate,  viz.  to  all 
covenants  in  deed  which  run  with  the  land,  and  to  all  covenants  in  law  (3 
T.  R.  393 ;  Cro.  Jac.  523).  He  cannot  bo  charged  for  a  breach  of  cove- 
nant happening  previously  to  the  assignment,  to  him  (Grescot  v.  Green,  1 
Salk.  119;  St.  Saviour's  (Churchwardens  of )  v.  Smith,  3  Burr,  1271;  1 
Bla.  351),  but,  immediately  upon  the  *assignment  being  made,  the 
assignee  becomes  liable,  even  before  his  entry  upon  the  premises  [  *283  ] 
(2  Doug.  46  L ;  Raym.  367);  and  he  is  liable  for  a  breach  continued 
by  him  (Com.  Dig.  Covenant,  B,  3).  A  mortgagee  is  liable  as  another  assignee 
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(Willmms  V.  Bosanquet,  1  B.  &  B.  236) ;  as  to  his  being  discharged  hj 
assignment,  see  infra. 

Where  lessee  died  intestate,  and  his  widow  entered  on  the  premises,  and 
afterwards  her  son-in-law,  with  the  assent  of  the  landlord,  took  possession 
and  paid  rent :  held,  that  he  had  not  become  executor  de  son  tort^  so  as  to 
be  chargeable  as  assignee  (Paull  ▼.  Simpson,  8  Q.  B.  365). 

Under  Flea  that  DtfU  assigned  his  Interest  before  Breach.']  An  assignee 
may  show,  under  this  plea,  that  before  the  covenant  was  broken  he  had  as- 
signed over  his  whole  interest  in  the  premises  to  another  (Eaton  v.  Jaques, 
Doug.  438 ;  Taybr  v.  Shum,  1  B.  &  P.  21 ;  Walker  v.  Reeves,  3  Doug. 
19;  Johnson  v.  St.  Peter's,  Hereford,  6  Man.  &  6.  106;  see  Woodfall,  689. 
But  see  Bickford  v.  Parson,  11  Law  J.  192,  C.  P.).  And  this  would  be  a 
good  discharge.  And  it  is  not  necessary  to  allege  that  the  lessor  had  notice 
of  such  assignment  (Pitche  v.  Tovey,  Salk.  81 ;  4  Mod.  71 ;  2  Vent.  228 ; 
Garth.  177).  But  an  assignee  cannot,  by  assignment  before  action  brought, 
defeat  an  action  for  breaches  of  covenant  running  with  the  land,  and  incurred 
in  his  time,  the  right  of  action  being  complete,  and  vested  before  the  assign- 
ment (Hurley  v.  King,  2  C.  M.  &  R.  18).  As  to  proving  the  assignment, 
the  deed  should  be  produced  and  proved  in  the  regular  way  (anUy  *^  Deed") 
and  the  assignee  himself  had  better  be  subpoenaed.  Such  an  assignment 
discharges  t£^  assignee,  although  it  was  done  for  the  purpose  of  avoiding 
the  liability;  or  was  to  a  mere  pauper  (Taylor  v.  Shum,  1  B.  &  P.  21 ;  2 
Atk.  648 ;  Lekeuz  v.  Nash,  Stra.  122);  or  to  ^  feme  couvert,  Doug.  452). 
And  the  assignee  of  a  term,  declared  against  as  such,  is  not  liable  after  he 
has  assigned  over,  though  it  be  shown  that  the  lessor  was  a  party  executing 
the  assignment,  and  thereby  agreed  that  the  term,  which  was  determinable 
at  his  option,  should  be  absolute  (Chancellor  v.  Poole,  Doug.  764).  A  frau- 
dulent assignment  is  as  no  assignment  at  all.  But  if  the  assignment  is  really 
made,  the  assignee  getting  rid  of  the  burden,  and  giving  up  really  the  benefit 
also,  if  any,  to  his  assignee,  it  is  not  a  fraudulent  act.  The  motive  of  the 
lessee  for  parting  with  it,  or  the  other's  motive  for  receiving  it,  are  not  enough 
to  make  it  fraudulent,  if  the  act  done  be  a  real  act,  intended  really  to  operate 
as  it  appears  to  do  (per  Alderson,  B.,  Fagg  v.  Dobie,  3  Y.  &  C.  103).  If 
the  assignee  has  assigned  away  onJy  part  of  his  interest,  he  remains  liable 
as  assignee  pro  tanto  (Cro.  Car.  221 ;  see  Merceron  v.  Dowson,  6  B.  &  C. 
479).  As  to  the  efifect  of  an  assignment  by  way  of  mortgage,  see  Eaton  v. 
Jaques,  Doug.  464;  Wasterdell  v.  Dale,  7  T.  R.  312;  Williams  v.  Bosan- 
quet, 1  B.  &  B.  238 ;  and  Bcurton  v.  Barclay,  7  Bing.  745). 

A  plea  in  abatement  that  the  estate  of  the  lessee  vested  in  the  dells,  jointly 
with  a  third  person,  should  state  the  mode  in  which  they  became  joint  as- 
signeess  (Heap  v.  Livengston,  11  M.  &  W.  896). 

Under  Flea  denying  F&rformance  of  Conditions  Frecedent  by  Fit.]  When 
there  is  any  thing  to  be  done  by  the  pit.  previous  to  that  which  the  deA. 
covenants  to  perform,  he  must,  under  this  plea,  prove  that  he  has  executed, 
or  ofiered,  and  was  ready  to  do  so,  as  stated  in  the  declaration  (Jones  v. 
Burkley,  Doug.  685 ;  Smith  v.  Wilson,  8  T.  R.  443).  Thus,  if 
[  *284  ]  the  defl.  had  covenanted  to  pay  a  certain  sum  of  *money  on  the 
plt.'s  executing  an  assignment  of  certain  premises  to  him,  the  pit. 
must  show  that  he  either  did  assign,  or  that  he  tendered  and  offered  such  a 
deed  to  the  deft.,  which  deft,  declined  to  accept  (Esp.  Ev.  233 ;  see  also,  fur- 
ther on  this  subject,  1  T.  R.  145;  1  Selw.  N.  P.  10th  ed.  498-503,  anU^ 
Vol.  L,  p.  201  et  seq.):  as  to  covenant  to  find  timber,  see  infra. 
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Under  Pka  denying  Rent  in  Arrear  or  Pa/yment.]  The  issue  under  this 
plea  lies  on  the  deft.;  for  the  lease  heing  proved,  the  reservation  and  amount 
of  the  rent  appear  by  it  (see  3  Ch.  PI.  202).  The  pit.  is,  therefore,  called 
upon  for  no  further  proof,  but  the  defl.  must  prove  actual  payment  (Esp.  Ev. 
237).  The  covenant  to  pay  rent  may  be  enforced,  though  the  premises  be 
destroyed  by  enemies  (Al.  26 ;  Sty.  47) ;  or  by  fire  (Stra.  763 ;  Raym.  1477) ; 
or  by  tempest  (Dy.  56  a;  Al.  28) ;  or  sequestration  (Het.  54;  see  3  Taunt.  469). 

RepatrsJ]  A  lease  was  in  the  following  terms  :  S.  C.  covenants  with  E. 
J.  that  the  said  S.  C.  will,  during  the  continuance  of  the  term,  at  his  own 
costs  and  charges,  in  all  things  well  and  sufficiently  repair  and  glaze  the 
windows  of  the  messuage,  and  also  the  hedges,  ditches,  mounds,  and  fences 
of  and  belonging  to  the  premises,  and  all  fixtures,  additions  thereto,  during 
the  said  term,  in  and  by,  and  with  all  and  all  manner  of  needful  and  neces- 
sary reparations,  cleansings,  and  amendments,  when  and  as  oflen  as  occasion 
shall  require;  the  said  farm-house  and  buildings  being  previously  put  and 
kept  in  repair  by  the  said  E.  J. :  held,  that  these  latter  words  raised  an  abso- 
lute covenant  on  the  part  of  E.  J.  to  put  farm-house  and  buildings  in  repair 
(Connock  v.  Jones,  3  Exch.  233 ;  18  L.  J.  204,  Exch.). 

In  an  action  for  the  breach  of  a  covenant  for  repair  in  a  lease,  a  tenant  is 
not  liable  for  acts  done  before  the  time  of  the  execution  of  the  lease,  although 
the  habendum  of  the  lease  states  the  premises  to  be  held  from  a  day  prior  to 
its  execution  (Shaw  v.  Kay,  1  Exch.  Rep.  412 ;  17  L.  J.  17,  Exch.). 

The  habendum  in  a  lease  only  marks  the  duration  of  the  tenant's  interest, 
and  its  operation  as  a  grant  is  merely  prospective  (lb.). 

The  Stat.  32  Hen.  VIII.  c.  34,  applying  only  to  a  demise  by  deed,  the 
lessor,  where  the  demise  is  not  under  seal,  may,  notwithstanding  he  has  as- 
signed his  reversion,  sue  the  lessee  on  his  contract  to  repair  for  a  breach 
committed  during  the  tenancy,  but  subsequent  to  such  assignment  (Bickford 
V.  Parson,  12  Jur.  377 ;  17  L.  J.  193,  C.  P. ;  5  C.  B.  921). 

The  declaration  was  in  assumpsit  for  breach  of  a  promiise  by  the  defls.  to 
keep  in  repair  during  their  tenancy  certain  premises  demised  to  them  by  the 
pit.  Plea,  that,  before  the  breach,  the  plaintiff  by  due  course  of  law  con- 
veytd,  assigned,  granted,  and  assured  all  his  estate,  &c.,  of  and  in  the  said 
demised  premises,  and  of  and  in  the  reversion  expectant  upon  the  determina- 
tion of  the  tenancy,  to  W.  B.,  and  the  pit.  thenceforward  ceased  to  have 
anything  in  the  demised  premises,  and  the  deils.  then  ceased  to  be,  and 
never  since  have  been,  tenants  thereof  to  the  pit. :  held,  that  the  plea  was 
bad  in  substance  (lb.).  Queerej  if  the  plea  was  not  bad  on  special  demurrer 
for  not  showing  what  reversion  the  pit.  had,  and  by  what  mode  the  assign- 
ment was,  and  also  for  being  an  argumentative  traverse  of  the  breach  in  the 
declaration  (lb.). 

Defendant,  on  becoming  tenant  to  pit.  of  a  farm  and  outbuildings,  agreed 
to  keep  the  same,  and  at  the  expiration  of  the  tenancy  to  deliver  up  the  same, 
in  good  repair,  order,  and  condition.  Breach,  that  he  did  not  deliver  up  the 
farm,  &c.,  in  good  repair,  &c. :  held,  that,  on  this  contract  to  keep  the  pre- 
mises in  good  repair,  the  tenant  was  bound  to  put  them  in  that  condition,  and 
that  the  tenant  was  not  justified  in  keeping  them  in  bad  repair  because  he 
found  them  in  that  condition ;  but  the  extent  of  that  repair  was  to  be  mea- 
sured by  their  age  and  class  (Payne  v.  Haine,  16  M.  &  W.  541). 

Where  tenant  for  years  agrees  to  keep  the  premises  in  repair  during  the 
tenancy,  and  before  the  expiration  of  the  term  an  action  is  brought  against 
him  for  breach  of  this  agreement,  the  pit.  is  entitled  to  recover  nominal  dam- 
ages only  (Marriott  v.  Cotton,  2  C.  dc  K.  553,  Rolfe). 
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The  Stat.  32  Hen.  VIII.  c.  34,  applies  only  to  a  demise  by  deed ;  and  the 
lessor,  where  the  demise  is  not  under  seal,  may,  notwithstanding  he  has  as- 
signed  the  reversion,  sue  the  lessee  on  his  contract  to  repair  for  a  breach 
committed  during  the  tenancy,  but  subsequent  to  such  assignment  (Bickford 
V.  Persons,  12  Jur.  377 ;  17  Law  J.  193,  C.  P.;  S.  P.,  Standen  v.  Chrismas, 
10Q.B.  135). 

A  lease  contained  a  proviso,  that,  if  the  lessee  should  give  notice  to  quit 
eighteen  calendar  months  before  the  end  of  the  eighth  year,  then  and  in  such 
case,  all  arrears  of  rent  being  paid,  and  alt  the  covenants  and  agreements  on 
the  part  of  the  lessee  having  been  observed  and  performed,  the  lease,  and 
every  clause  and  thing  therein  contained,  should,  at  the  expiratiop  of  tho 
eighth  year,  cease  and  determine ;  "  but,  nevertheless,  without  prejudice  to 
any  claim  or  remedy  which  any  of  the  parlies  hereto  may  then  be  entitled 
to  for  breach  of  any  of  the  covenants  or  agreements  hereinbefore  contained :" 
held,  that  the  performance  of  all  the  covenants  by  the  lessee  was  a  condition 
precedent  to  the  detennination  of  the  lease  (Friar  v.  Grey,  12  Jur.  913 ;  17 

Law  J.  301,  Q.B.). 

To  an  action  by  lessor  against  lessee  for  breach  of  covenants,  the  plea 
stated  a  notice  by  the  lessee  to  determine  the  lease  at  the  end  of  the  eighth 
year,  and  averred,  that,  at  the  expiration  of  the  eighth  year,  all  arrears  of 
rent  had  been  paid,  and  all  covenants  and  agreements  on  the  part  of  the 
lessee  had  'been  observed  and  performed,  and  thereupon  the  lease  determined. 
The  replication  stated  a  breach  of  covenant  before  the  expiration  of  the  eight 
years,  which  breach  had  been  stated  in  the  declaration ;  without  this,  that  all 
the  covenants  and  agreements  on  the  part  of  the  lessee  had  been  observed 
and  performed  at  the  expiration  of  the  eight  years ;  and  concluded  to  the 
country:  held,  that  the  averment  of  performance  in  the  plea  was  a  material 
one,  which  pit.  was  entitled  to  traverse  in  general  terms ;  and  that  the  repli* 
cation  properly  concluded  to  the  country  (lb.). 

Under  Plea  that  Pretnises  tcere  in  Repair,"]  Under  this  plea  the  pit.  must 
not  only  prove  that  the  house  was  ruinous  and  decayed,  but  also  what  sum 
it  would  require  to  repair,  as  that  is  the  proper  measure  of  his  damages  (fsp. 
Ev.).  This  he  must  prove  by  witnesses,  usually  surveyors,  who  have  made 
an  estimate ;  otherwise  he  will  only  be  entitled  to  nominal  damages  (Elsp. 
Ev.  234). 

A  tenant  is  not  liable  for  acts  done  before  the  execution  of  the  lease, 
although  the  habendum  of  the  lease  state  the  premises  to  be  held  from  a  day 
prior  to  tho  execution.  The  Jiabendum  only  marks  the  duration  of  the 
tenant's  interest,  and  its  operation  as  a  grant  is  merely  prospective  (Shaw  v. 
Kay,  1  Exch.  412). 

Such  a  covenant  is  satisfied  by  keeping  the  house  in  substantial  repair, 
according  to  the  nature  of  the  buildings ;  and  with  a  view  to  determine  the 
relative  sufficiency  of  the  repair,  the  jury  may  inquire  whether  the  house 
were  new  or  old  at  the  time  of  the  demise  (Stanley  v,  Towgood,  3  Bing.  N. 
C.  4  Ace;  Mat\tz  v.  Goring,  4  Bing.  N.  C.  451 ;  see  Grady  on  Fixtures  and 
Dilapidations);  it  is  not,  it  seems,  intended  that  the  house  should  be  delivered 
up  in  an  improved  state,  but  the  deA.  has  the  duty  cast  upon  him  of  keeping 
the  house  in  the  state  in  which  it  was  at  the  time  of  the  demise,  by  the  timely 
expenditure  of  money  and  care  (Gutteridge  v.  Munyard,  1  Moo.  &  R.  334 ; 
but  see  Burdett  v.  Withers,  7  Ad.  &  E.  136).  A  tenant  under  a  covenant 
to  repair  is  hable  for  repairs  only,  and  is  not  liable  for  the  extra  expense  of 
laying  a  new  floor  on  an  improved  plan,  or  the  like  (Loward  v.  L^att,  7 
C.  &  P.  613). 
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Defl.  should  be  prepared  to  rebut  the  pit.'s  evidence,  and  prove  his  having 
regularly  repaired  the  premises  during  all  the  time.  He  may  call  as  wit- 
nesses the  persons  who  did  the  works,  and  prove  the  payments  made  to  them 
on  account  of  it.  He  should  also  prove,  by  a  survey  made  shortly  before 
the  expiration  of  his  term,  that  the  repairs  were  such  as  were  required  from 
an  outgoing  tenant.  Where  there  is  a  covenant  for  the  tenant  to  repair,  the 
lessor  finding  rough  timber,  if  the  tenant  is  sued  on  this  covenant,  he  may 
show  that  he  required  of  his  lessor  to  assign  him,  or  supply  him  with  rough 
timber,  and  that  he  refused  or  neglected  so  to  do,  which  may  be  proved  by 
a  person  who  made  the  demand.  If  this  be  proved,  it  will  be  sufficient  evi- 
dence for  the  def\.,  the  finding  the  timber  being  a  condition  precedent. 

The  general  covenant  to  repair  extends  to  all  buildings  erected  during  the 
term,  as  well  as  to  the  building  demised  (3  Lev.  264;  2  Yentr. 
126);  but  under  a  mere  building  lease,  and  where  the  evident  *in-  [  *285  ] 
tention  of  the  parties  was  that  the  outbuildings  should  be  pulled 
down,  pulling  them  down  will  be  no  breach  of  covenant  (Burr.  287). 

With  respect  to  what  is  a  breach  of  repair,  see  ante,  p.  284:  and  "Eject- 
XBNT,''  Repair.  It  seems  the  extent  of  the  requisite  repairs  must  be  rea- 
sonably large.  If  the  want  of  repairs  be  occasioned  by  accident,  a  reason- 
able time  is  allowed  for  completing  them  (Shep.  Touch.  173-4) ;  unless  it 
be  impossible  to  complete  them  (lb).  If  a  lessee  covenants  to  do  all  repara- 
tions to  his  house,  at  his  own  costs  and  charges,  and  he  cut  down  some  of 
the  trees  of  the  ground  demised  for  that  purpose,  he  is  liable  to  an  action  of 
covenant  (Shep.  Touch.  174).  Where  the  lessee  covenanted  to  maintain, 
sustain,  and  repair  two  messuages,  and,  to  an  action  on  a  bond  given  for  the 
performance  of  these  covenants,  he  pleaded  that  he  repaired  all  the  mes- 
suages, with  the  exception  of  one  kitchen,  which  was  so  ruinous  that  he  could 
not  repair  it,  but  pulled  it  down,  and  rebuilt  another  in  as  short  a  time  as 
possible,  and  that  he  had,  at  all  times,  well  repaired  the  new  kitchen,  the 
court  held,  that  though  this  would  have  been  a  good  defence  to  an  action  for 
waste,  yet  it  was  not  so  in  covenant  (Wood  v.  Avery,  3  Leon.  189).  Under 
a  covenant  to  keep  the  premises  in  repair,  the  lessee  may  be  sued  for  a 
breach  of  such  covenant  during  the  term  (Luxmore  v.  Robson,  1  B.  &  A. 
585).  But,  under  a  covenant  to  leave  them  in  as  good  a  state  as  he  found 
them,  if  he  pull  them  down  during  the  term,  he  will  be  guilty  of  no  breach 
of  covenant,  for  he  may  rebuild  them  (Shep.  Touch.  173).  The  words 
"  habitable  repair,"  and  tennntable  repair  seem  to  be  convertible  terms  (per 
Alderson,  B.,  Blecher  v.  M'Intosh,  2  Moo.  &  R.  186). 

Under  a  covenant  to  keep  in  repair,  and  leave  the  premises  in  the  same 
stare  as  the  lessee  found  them,  the  lessee  is  merely  required  to  use  his  best 
endeavours  to  keep  them  in  the  same  tenable  state  in  which  he  found  them. 
Natural  and  unavoidable  decay  is  no  breach  of  such  covenant  (Shep.  Touch. 
162).  But  supposing  the  covenant  to  repair  generally,  this  appears  to  im- 
pose upon  him  the  liabilty  to  uphold  the  buildings  without  regard  to  the 
necessary  decay  of  the  old  materials  (Co.  Lit.  184).  Under  a  general 
covenant  to  repair  buildings,  &c.,  the  lessee  is  liable  to  repair,  though  such 
buildings  be  desth^yed  by  accident  or  tempest  (Paradine  v.  Jane,  Al.  27  ;  6 
T.  R.  750),  or  by  fire  (Dy.  33,  a.,  pi.  10;  2  Show.  401 ;  Bullock  v.  Dora- 
mitt,  6  T.  R.  650 ;  8  Yes.  34 ;  2  Saund.  5  ed.  240,  n.  2) ;  but  it  would  be 
otherwise,  if  there  be  an  exception  in  the  covenant  against  repairing  in  these 
cases ;  and,  in  that  case,  deA.  should  plead  the  exception,  and  prove  his  plea 
accordingly  (Beale  v.  Thompson,  3  B.  &  P.  420;  Atkinson  v.  Richie,  10 
Bast,  533).  A  covenant  to  keep  woods,  lands,  and  natural  productions,  in 
the  same  state,  will  not  render  the  lessee  liable  for  an  injury  accruing  to 

Vol,  1L  20 


285  LEASE,  ACTIONS  ON. 

tbem  from  an  act  of  God  (Shep.  Touch.  178;  Hardw.  887).  Where  there 
is,  besides  a  covenant  to  repair,  a  covenant  by  the  lessee  to  insure  for  a  cer- 
tain sum,  and  the  premises  are  burnt,  the  lessee's  liability  to  rebuild  is  not 
limited  to  the  amount  of  the  sum  for  which  he  covenanted  to  insure  (Digby 
V.  Atkinson,  4  Camp.  275). 

A  covenant  by  the  lessee,  to  leave  the  premises  in  repair,  and  a  covenant 
that  the  lessor  might  direct  the  lessee  to  complete  the  repairs,  by  giving  six 
months'  notice  in  writing,  are  distinct  and  independent  covenants,  and  the 
former  is  not  qualified  by  the  latter  (Wood  v.  Day,  1  Moo.  889;  and  see 
Roe  d.  Goatly  v.  Paine,  2  Camp.  520 ;  5  B.  &  C.  490).  But,  where  a 
lessee  covenanted  to  repair  the  premises  at  all  times,  as  often  as  need  should 
require,  and  at  farthest  within  three  months  aAer  notice,  this  was 
[  *286  ]  held  to  be  *one  entire  covenant,  the  former  part  of  which  was  not 
qualified  by  the  latter  (Horsfall  v.  Tester,  1  Moo.  69). 

The  lessee  cannot  compel  the  lessor  to  repair  the  premises,  unless  there 
has  been  an  express  covenant  by  the  lessor  so  to  do  (1  Saund.  320) ;  and 
even  where  the  premises  have  been  consumed  by  fire,  and  the  landlord, 
having  insured  them,  has  received  the  insuranoe«money,  the  tenant  cannot 
compel  him  to  rebuild  (Pindar  v.  Ainsley,  1  T.  R.  812). 

Under  Fka  denying  Breach  of  Qwenontfor  Quiet  ETtjayment^  or  stating 
Eviction.]  Where  the  pit.  declares  for  a  breach  of  a  general  covenant  for 
quiet  enjoyment  in  a  lease  from  the  deft,  to  him,  it  will  be  insufficient  for 
him,  under  this  plea,  merely  to  prove  that  he  has  been  disturbed  and  evicted, 
for  that  might  be  done  wrongfully  by  a  stranger,  who  would  be  subject  to  an 
action  for  it  (Vaugh.  118;  Cro.  Eliz.  214;  2.Leon.  104;  Bac.  Abr.  Cove- 
nant B. ;  Esp.  Ev.  287);  he  must  go  further,  and  prove  that  it  was  done 
either  by  the  lessor  himself,  or  by  some  person  claiming  by  elder  title,  or 
under  him.  For  this  purpose,  the  pit.  must  go  into  evidence  of  the  manner 
in  which  he  was  disturbed  in  the  possession,  and  show  under  what  colour  it 
was  done :  «.  g.,  if  he  was  evicted  by  ejectment,  he  should  show  the  judg- 
ment obtained  in  ejectment,  by  producing  an  examined  copy,  and  calling  the 
person  who  so  recovered  to  prove  the  execution  thereon  executed.  The 
covenant  should  be  carefully  examined,  as  the  usual  form  of  it  by  the  lessor 
now  is,  *'  for  quiet  enjoyment  against  himself,  and  all  those  claiming  by, 
through,  or  under  him"  (Browning  v.  Wright,  2  B.  &  P.  18 ;  Barton  v.  Fitz- 
gerald, 15  East,  530) ;  by  whom  are  meant  such  peraons  as  derive  their 
title  through  him,  as  his  assignees,  heir,  executor,  administrator;  in  which 
case,  though  the  lessee  was  disturbed  or  evicted,  the  lessor  would  not  be 
liable,  unless  the  pit.  could  prove  that  the  person  who  disturbed  him  did 
claim  by,  through,  or  under  his  lessor,  the  deft.,  and  thus  he  claimed  by  a 
legal  title,  and  this  must  appear  on  the  face  of  the  declaration  (Dudley  v. 
Folliot,  8  T.  R.  584;  2  Saund.  187,  n.).  As  to  the  sufficiency  of  this  aver- 
ment as  to  title  see  Foster  v.  Pierson,  4  T.  R.  617 ;  Hodgson  v.  East  India 
Company,  8  T.  R.  278.  This  may  be  done  by  calling  the  party  who  has 
made  the  eviction,  to  state  the  ground  of  the  proceeding,  and  production  of 
documents,  &c.  (Esp.  Ev.  288).  A  special  covenant  against  interruption  by 
J.  S.  extends  to  unlawful  as  well  as  lawful  entries  by  J.  S.  (1  Leon.  824 ; 
Cro.  Eliz.  212;  and  see  Nash  v.  Palmer,  5  M.  &  S.  874;  Southgate  v. 
Chaplin,  Com.  Rep.  280 ;  and  Fowle  v.  Welsh,  1  B.  &  C.  29).  A  covenant 
by  the  lessor  that  the  lessee  paying  the  rent,  &c.  shall  quietly  enjoy,  has 
been  held  not  to  be  a  conditional  covenant,  making  the  payment  of  the  rent 
a  condition  precedent  to  the  perfoimance  of  the  covenant  for  quiet  enjoyment 
on  the  part  of  the  lessor  (Dawson  v.  Dyer,  5  B.  de  Ad.  584;  2  Nev.  &  M. 
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569 ;  but  see  Ireland  v.  Bircham,  2  Bing,  N.  C.  90).  An  action  may  be 
maintained  on  a  covenant  for  quiet  enjoyment,  if  the  lessor  has  not  any  title, 
although  the  lease  was  not  ended  (Ludwell  v.  Newmian,  6  T.  R.  456).  It 
has  beeii  long  established  that  where  in  a  conveyance  express  covenants  for 
warranty  are  introduced  none  can  be  implied  from  the  general  Words  of  the 
conveyance  (per  Lord  Denman,  C.  J.,  in  delivering  judgment  in  Stannard  v. 
Forbes,  6  Ad.  &  £.  572;  see  also  Linn  v.  Stephenson,  4  Bin^.  N.  C.  656). 
A  breach  may  however  be  assigned  on  the  implied  covenant  conditioned  in 
the  word  demw  (Com.  Dig.  Covenant,  A,  4 ;  Shep.  Touch.  160);  but  that 
covenant  ceases  with  the  estate  out  of  which  the  lease  is  granted 
*( Adams  v.  Gibney,  6  Bing.  656).  An  entry  and  eviction  by  [  *287  ] 
authority  of  the  lessor  on  part  of  the  premises  is  no  defence  to 
covenant  for  assigning  the  premises  without  license,  nor  to  covenant  for  not 
repairing,  for  ploughing  meadows,  or  injuring  trees,  it  seems  (Newton  v. 
Allin,  1  Q.  B.  518). 

Where  a  lessee  is  likely  to  be  disturbed  in  his  enjoyment  of  the  premises 
demised,  as  by  having  an  ejectment  served  on  him,  it  is  always  prudent  to 
acquaint  the  lessor  bf  such  proceeding,  and  to  give  him  notice  that,  in  case 
of  eviction,  he  will  be  called  upon  under  the  Covenant  for  quiet  enjoyment. 
If  that  has  been  done,  and  the  lessor  has  not  defended  the  possession,  and 
the  pit.  has,  in  consequence,  been  evicted,  by  giving  evidence  of  his  having 
given  notice  to  his  lessor  to  defend,  it  would  seem  to  be  sufficient  to  show  the 
eviction  only,  without  going  into  evidence  of  the  title  of  the  person  evicting 
(Esp.  Ev.  238). 

It  has  been  stated,  that  the  pit  must  show  the  manner  in  which  he  has 
been  disturbed  (Witchcot  v.  Nine,  1  Browl.  81);  for  it  is  necessary  that  it 
should  be  done  by  some  act ;  for  a  verbal  disturbance,  as,  by  prohibiting  his 
tenant,  to  whom  he  has  underlet,  not  to  pay  rent  to  him,  is  not  sufficient 
(Esp.  Ev.  289).  It  is  not  necessary,  however,  to  prove  that  the  lessee  was 
actually  disturbed  or  ousted ;  the  covenant  means  to  insure  to  the  Icissee  a 
legal  entry  and  enjoyment  (Cro.  Jac.  204).  A  covenant  for  quiet  enjoyment 
of  a  certain  close  is  broken  by  the  covenantor's  setting  up  a  gate  across  a 
lane  leading  to  the  close,  by  which  A.  is  obstructed  in  passing  to  it  (8  Mod. 
318).  Where  the  lessor  covenants  that  the  lessee  shall  quietly  enjoy  the 
lands,  discharged  of  all  rents,  the  lessee  ought  to  be  discharged  from  a  quit- 
rent  (Rep.  180). 

The  further  evidence  required  under  the  breach  of  this  covenant  is,  the 
amount  of  the  damages  laid  in  the  declaration,  to  which  the  evidence  must 
be  confined ;  as,  if  the  pit.  was  evicted  from  a  farm,  without  being  allowed 
to  cut  his  crops,  he  would  bring  the  value  and  loss  of  them  as  his  damages 
(Esp.  Ev.  239). 

Under  Plea^  denying  Breach  of  Defendants  hcming  assigned  away  the 
Premises^]  Under  this  plea,  on  a  covenant  not  to  "  alien,  assign,  or  part 
with  the  possession"  of  the  premises,  if  the  pit.  proceeds  on  the  latter  part 
of  the  covenant,  **  the  parting  with  the  possession,"  ader  proving  the  execu- 
tion of  the  lease,  he  has  only  to  prove  that  some  person,  not  the  lessee,  is  in 
possession  of  the  demised  premises  (Grettor  v.  Diggles,  4  Taunt.  766).  If 
he  proceeds  on  the  former,  he  should  call  the  person  whom  he  supposes  or 
knows  to  be  the  assignee,  to  prove  that  the  deft  assigned  the  premises  to 
him.  The  plt«  is  not  called  upon  to  prove  any  deed  of  regular  assignment 
to  him,  as  that  belongs  to  the  assignee  (Esp.  Ev.  203).  But,  if  the  deft, 
were  so  charged  for  having  assigned,  he  may  show  that  the  person  who  is 
in  possession,  or  presumed  to  be  in  possession,  is  not  an  assignee^  but  an 
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nnder-lessee  only  (BI.  R.  766;  Crasoe  v.  Bugby,  3  Wils.  234;  Doug.  56): 
to  prove  which,  he  must  either  prove  the  lease  made  to  him,  by  calling  the 
subscribing  witness,  or  by  a  person  who  knows  the  fact.  The  under-lessee 
himself  is,  for  thi^  purpose,  a  good  witness  (lb.).  Where  a  condition  is,  not 
to  set,  let,  or  assign  over  the  said  messuase,  or  any  part  thereof,  a  lease, 
which  fell  short  of  the  twenty-one  days,  was  held  a  breach  (Roe  v.  Harrison, 
2  T.  R.  425) ;  and  a  covenant  not  to  let,  set,  or  demise  the  premises,  or  any 
part  thereof,  for  all  or  any  of  the  term,  restrains  an  assignment  (12  Ves. 
395 ;  and  see  1  Camp.  20;  Roe  v.  Sales,  1  M.  &  S.  297).  A  covenant  not 
to  underlet  is  not  it  seems  broken  by  taking  a  lodger  (Doe  d.  Pitt  v.  Len- 

niog,  4  Camp.  77 ;  *but  see  1  C.  M.  &  R.  59).    The  mere  act  of 
[  *288  ]  advertising  the  premises  for  sale  is  no  breach  of  the  covenant  not 

to  assign  (1  Ves.  &  Bea.  73).    Deft,  may  also  show  thnt  it  was 
assured  by  devisee  (Sty.  482^,  or  that  he  merely  deposited  the  lease  with  a 
person  who  took  it  as  a  secunty  for  money  advanced,  for  that  is  not  a  breach 
of  the  covenant  (Doe  d.  Pitt  v.  Lenning,  R«  &  M.  86).    So,  he  may  show 
that  the  premises  were  assigned  by  operation  of  law  involuntarily,  as  to  his 
assignees,  or  by  them,  in  consequence  of  his  becoming  a  bankrupt  (Doe  d. 
Goodbehere  v.  Bavan,  3  M.  &  S.  353 ;  and  see  Doe  v.  Smith,  5  Taunt. 
795).    In  that  case,  he  should  produce  the  proceedings  and  the  assignment, 
by  a  stdpcena  duces  tecum  to  the  assignee  of  the  term;  and  then,  by  proving 
the  execution  of  it  from  the  bankrupt's  assignees  to  a  purchaser,  he  proves 
his  case.     So,  he  may  show  that  the  lease  was  sold  by  the  sheriff  under  an 
execution  against  him  (Doe  d.  Mitchinson  v.  Carter,  8  T.  R.  57 ;  Doe  v. 
Skeggs,  cited  2  T.  R.  134) ;  but  if  the  tenant  gives  a  warrant  of  attorney  to 
his  creditor  for  the  express  purpose  of  enabling  him  to  seize  the  lease  in 
execution,  it  will  be  a  fraud  and  a  breach  of  the  condition  (lb.).    In  that 
case  he  should  give  the  writ  fi,  fa.  in  evidence  by  an  examined  copy,  and 
then  prove,  by  a  witness,  the  sale  by  the  sheriff  to  some  other  person,  and, 
by  a  sujxBna  duces  tecum  to  that  person,  have  the  bill  of  sale  from  the 
sherifiT,  and  prove  the  execution  of  it  by  the  subscribing  witness ;  or  a  feme 
sole  may  show  they  were  assigned  by  her  marriage  (Moo.  21 ;  Com.  Dig. 
Condition,  Q.  12  ;  Ves.  187).    This  covenant  is  often  "  not  to  assign  without 
the  lessor's  leave  in  writing,  first  had  and  obtained,"  in  which  a  parol  license 
is  not  good ;  there  must  be  a  license  in  writing,  which  must  be  produced  and 
proved  at  the  trial  by  a  witness,  to  be  the  lessor's  handwriting  (Roe  d.  Greg- 
son  V.  Harrison,  2  T.  R.  425 ;  1  Ves.  &  Bea.  191).     Under  this  covenant, 
if  the  lessor  license  deft,  to  alien  a  part,  he  may  afterwards  alien  the  rest, 
without  further  license  (per  Popham,  C.  J.,  4  Rep.  119;  Cro.  Eliz.  116;  seel 
gucere^  see  Dy.  334  b,  pi.  32).    So,  if  a  lease  be  made  to  three,  upon  condi- 
tion that  neither  they,  nor  any  one  of  them,  shall  alien,  without  license,  and 
then  the  lessor  license  one,  this  discharges  the  condition  as  to  all  (1  Rol. 
Abr.  472, 1.  7). 

•  Whether  a  devise  by  will  is  a  breach  of  a  covenant  not  to  assign,  seems 
to  be  an  unsettled  question  (Berry  v.  Taunton,  Cro.  Eliz.  331 ;  Knight  v. 
Mory,  ib.  60 ;  Moo.  351 ;  Dy.  45  b;  Shep.  Touch.  144;  Doe  v.  Bcavan,  3 
M.  &  S.  361). 

Under  Fka^  denying  Exercising  a  Particular  Trade,"]  Under  this  plea, 
the  burden  of  proof  lies  on  the  pit.  On  a  covenant,  restraining  a  tenant 
under  lease  of  a  house,  not  to  follow  particular  trades,  the  court  held  that 
turning  a  dwelling-house  into  a  school  was  a  breach  of  such  covenant  (Doe 
d;  Bish  V.  Keeling,  1  M.  &  S.  95).  But,  where  the  covenant  was,  that  the 
deft,  should  not  carry  on  any  trade  or  business  that  might  be,  or  grow,  or 
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lead  to  be  ofFensive,  or  any  annoyance  or  disturbance  to  any  of  the  other 
tenants  of  the  lessor,  it  was  held,  that  the  carrying  on  of  the  business  of  a 
publican  was  not  a  breach  of  the  covenant.    If  the  lessee  covenant  that  he. 
will  not  let  the  shop,  yard,  or  other  thing  belonging  to  the  house,  to  any  one 
who  shall  sell  coals,  and  will  not  himself  sell  coals  there,  and  then  he  let 
the  whole  house  to  one  who  sells  coals,  this  is  a  breach  of  the  covenant 
(Chinsley  v.  Langley,  1  Rol.  Abr.  427,  /.  95).    If  the  lessee  covenant  not 
to  carry  on  a  particular  trade,  without  the  consent  of  the  lessor  in  writing, 
the  mere  fact  of  the  lessor's  suflfering  the  tenant  to  carry  on  a  trade  on  the 
premises  will  not  afterwards  authorize  his  carrying  on  another 
without  a  written  *license  (Macher  v.  foundling  Hospital,  1  Ves.  &  [  *289  ] 
Bea.  188) ;  and  giving  an  express  parU  license  would  suffice  (see 
Gregson  v.  Harrison ;  see  "  EIjectment." 

Where  an  action  was  brought  on  an  agreement  to  accept  an  assignment 
of  a  public-house  lease,  subject  to  a  net  yearly  rent,  and  to  common  and 
usual  covenants,  it  was  held,  that  it  was  no  defence  that  the  lease  contained 
a  proviso  for  re-entry  in  the  event  of  the  premises  being  applied  to  the  carry- 
ing on  of  any  business  except  that  of  a  licensed  victualler,  it  being  shown 
that  the  greater  number  of  leases  contained  such  a  proviso  (Bennett  v.  Wo- 
mack,  1  Man.  dz;  Ry.  644 ;  7  B.  &  C.  627 ;  3  C.  &  P.  96).  A  covenant 
not  to  exercise  the  trade  of  a  butcher  is  broken  by  selling  raw  meat  upon 
the  premises,  although  no  beast  were  there  slaughtered  (Doe  d.  Goskell  v. 
Spry,  I  B.  &  A.  617).  The  trade  of  a  licensed  victualler  was  held  not  to  be 
included  in  the  general  clause,  "  or  any  trade  or  business  that  might  be,  or 
grow  to  be  offensive,  or  any  annoyance  or  disturbance  to  any  other  of  the 
tenants  of  the  lessor,"  &c.  (Jones  v.  Thome,  3D.  &  R.  152;  1  B.  &  C. 
715).  As  to  what  is  a  waiver  of  such  a  breach,  Doe  d.  Shepherd  v.  Allen, 
3  Taunt.  78. 

Husbandry  Provisions.^  The  custom  of  the  country  applies  to  a 
tenancy  created  by  lease  in  writing,  though  the  witnesses  who  prove  the 
existence  of  the  custom  cannot  undertake  to  say  whether  it  applies  where 
the  lease  is  in  writing  (Wilkins  v.  Wood,  12  Jur.  583;  17  Law  J.  319, 
Q,  B.). 

A  covenant  in  a  farming  lease,  that  the  tenant  should,  during  the  demise, 
consume  on  the  premises,  for  the  improvement  of  the  same,  all  the  hay, 
straw,  &c.,  which  should  grow  or  be  made  upon  the  premises ;  but  in  case 
he  should  take  or  sell  off  any  part  thereof,  which  he  was  at  liberty  to  do, 
th^n  that  he  should,  for  every  ton  of  hay  or  straw  taken  or  sold  off,  bring 
back  a  certain  quantity  of  manure  within  a  certain  space  of  time,  is  a  cove, 
nant  in  the  alternative  (Richards  v.  Bluck,  12  Jur.  963,  C.  P.). 

Where,  therefore,  in  an  action  for  breach  of  such  a  covenant,  the  decla- 
ration set  forth  only  so  much  of  the  covenant  as  related  to  the  consuming 
the  crops  on  the  premises,  but  omitted  to  traverse  the  tenant  having  brought 
on  the  substituted  quantity  of  manure,  and  assigned  fisr  a  breach  the  selling 
off  and  carrying  away  certain  crops,  without  converting  the  same  into  man- 
ure ;  it  was  held,  that  the  declaration  was  defective,  and  that  defl.  was  enti- 
tled to  recover  on  a  plea  o£non  est  factum  (lb.). 

The  dell,  having  also  by  his  pleas  traversed  the  breach  assigned :  held, 
that  the  judge  at  the  trial  did  right  in  refusing  to  allow  the  declar^ion  to  be 
amended  (lb.). 

There  is  no  implied  contract  to  use  demised  premises  in  a  tenant-like 
manner,  where  the  tenant  has  expressly  contracted  to  repair  (lb.). 

Notice  to  QuitJ]    T.  being  possessed  of  a  term  made  an  under-lease  for 
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fourteen  years  and  a  hairffx>m  the  25th  Decemher,  1881,  which  was  assigned 
to  defl.,  and  expired  on  the  24th  June,  1846.  Defl.  continued  in  possession, 
and  paid  rent  to  the  lessor  of  the  pit.,  who  had  become  assignee  of  the  ori- 
ginal term :  held,  that  a  notice  given  on  the  24th  December,  1846,  to  quit 
on  the  24th  June  next,  was  a  valid  notice  (Doe  d.  Buddie  v.  Lines,  12  Jur, 
80 ;  17  Law  J.  108,  Q.  B.).  Quarey  whether,  in  the  absence  of  evidence 
of  a  contract  or  usage  requiring  notice  to  quit,  a  notice  is  necessary  to  deter* 
mine  a  weekly  hiring  of  furnisl^ed  apartments.  (Towne  v.  Campbell,  3  C.  B. 
921). 

Surrender.]  Lands,  which  were  devised  for  life,  remainder  over,  with  a 
power  of  leasing  to  the  tenant  for  life,  were  held  under  two  leases,  of  1760 
and  1784,  for  ninety-nine  years,  determinable  on  lives.  In  1788,  S.,  the 
lessee,  agreed  to  sell  parcel  to  A. ;  and  G.,  tenant  for  life  under  the  will,  in 
consideration  of  the  surrendering  into  his  hand^  of  the  two  indentures  of 
lease  of  1760  and  1784,  and  in  order  to  efiectuate  the  agreement  between  S. 
and  A.  with  respect  to  that  parcel  which  was  intended  to  be  demised  by  an 
indenture  of  lease  bearing  even  date  therewith,  demised  the  residue  of  the 
lands  to  S.,  with  an  aportionment  of  the  rents  and  hcriots,  the  parcel  being 
severed.  The  lease  of  1788  was  not  a  due  execution  of  the  power.  In 
ejectment  by  the  remainderman  afler  the  death  of  the  tenant  for  life :  held, 
that  the  acceptance  by  S.  of  the  lease  of  1788  did  not,  as  to  the  lands 
thereby  demised,  operate  as  an  absolute  surrender  in  law  of  the  lease  of 
1784,  which  was  then  subsisting,  but  as  a  conditional  surrender  only  during 
the  life  of  the  tenant  for  life  (Doe  d.  Biddulph  v.  Poole,  12  Jur.  450 ;  17 
Law  J.  143,  Q.  B.). 

Lands  were  devised  for  life,  remainder  over,  with  a  power  of  leasing  to  the 
tenant  for  life.  In  1755  the  testator  made  a  lease  for  ninety-nine  years,  if 
certain  lives  should  so  long  live.  In  1812,  the  tenant  for  life  under  the  will 
made  a  lease,  '*  in  consideration  of  the  surrendering  up  into  the  hands  of  the 
lessor  by  the  lessee"  the  lease  of  1755,  ^'  which  surrender  was  thereby  made 
and  accepted  accordingly ;"  this  lease  was  invalid,  being  not  made  conform- 
ably to  the  power;  held,  that,  as  the  new  lease  did  not  pass  an  interest 
according  to  the  contract,  the  acceptance  of  it  did  not  operate  as  a  surrender 
of  the  former  lease  (Doe  d.  Egremont  (Earl)  v.  Courtney,  12  Jur.  454;  17 
Law  J.  151,  Q.  B.). 

The  doctrine  of  surrender  by  operation  of  law,  resulting  from  the  acqui- 
escence of  the  tenant  in  a  new  demise  by  the  landlord,  is  not  to  be  extended. 
(The  cases  on  the  subject  reviewed,  Creagh  v.  Blood,  3  J.  &  L.  133.) 
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Pkddipgt  as  to.]  In  an  action  on  the  case,  leave  and  license  might  for-, 
merly  have  been-  given  in  evidence  under  the  general  issue;  but  not  in  tres- 
pass. But  by  the  new  rules  of  pleading,  H.  T.  4  Will,  IV.,  the  plea  of  not 
guilty  in  actions  on  the  case  operates  as  a  denial  only  of  the  duty  or  wrong- 
ful act  alleged  to  have  been  committed  by  the  deft  (see  Stancliffe  v.  Hard- 
wick,  2  a  M.  &  R.  1 ;  Prankson  v.  Falmouth  (Eari  of),  4  Nev.  &  M.  333). 
As  to  whether  a  lien  can  be  given  in  evidence  in  trover  under  the  general 
issue,  see  Leuckhard  v.  Cooper,  2  C.  M.  &  R.  298,  semble  not. 

In  actions  of  trespass,  q.  c.  freg.  leave  and  license  must  be  specially 
pleaded  (Cox  v.  Painter,  7  C.  &  P.  767,  per  Parke,  B.).    A  variance  in  the 
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description  of  the  locus  in  quo  mtiy  be  taken  advantage  of  unde^  the  general 
iasuoy  the  plea  of  not  guilty  being  a  traverse  of  the  committing  of  the  trespass 
in  the  place  mentioned  (Rose.  Liaw  Tracts,  53).  In  covenant,  leave  and 
license  may  be  pleaded,  when  the  plea  can  be  substantiated  by  the  terms  in 
the  covenant ;  but  a  parol  license,  contrary  to  the  express  terms  of  the  coven- 
ant, is  not  sufficient  to  sustain  such  plea  (Littler  v.  Holland,  3  T.  R.  590 ; 
Co.  Lit.  222  b ;  Kay  y.  Waghom,  1  Taunt.  428 ;  6  T.  R.  280 ;  2  Saund. 
47;  Muston  v.  Gladwin,  Law  J.  189,  Q.  B.,*  s^  Harris  v.  Goodwin,  2 
Man.  &  Gr.  416;  West  v.  Blakeway,  ib.  741 ;  but  see  Rawlinson  v.  Clarke,  14 
M.  &  W.  187).  The  pit.  may  reply  generally  to  a  plea  of  license,  that  the 
deft.,  of  his  own  wrong,  and  without  the  supposed  license,  committed  the 
trespasses,  concluding  to  the  country  (Barnes  v.  Hunt,  11  East,  451;  1 
Saund.  103, 106) ;  but,  if  the  pit.  did  license  the  deft,  to  commit  some  acts, 
or  the  deft,  committed  an  excess  in  such  case,  he  should  reply  a  revocation, 
or  new  assign  the  excess,  or  that  he  brought  his  action  for  other  difterent 
trespasses  (1  Saund.  300  a,  2 ;  ib.  5,  n.  3 ;  3  Camp.  520 ;  but  see  Symons 
V.  Hearson,  12  Pri.  369).  But  it  seems,  that,  if  the  license  only  extended 
to  some  of  the  trespasses,  and  that  the  other  trespasses  were  committed  at 
difierent  times,  and  not  covered  in  evidence  by  the  license,  the  general  repli- 
cation deinjiirid  will  ?uffice  (Barnes  v.  Hunt,  11  East,  451 ;  see  also  Wor- 
rail  y.  Clare,  2  Camp.  629 ;  Colebrook  v.  Roberts,  4  M.  <Ss  W, 
769 ;  1  Ch.  PI.  7th  ed.  622).  In  actions  of  trespass  to  ^personal  [  *290  ] 
property,  where  there  have  been  two  takings,  or  two  injuries  com- 
mitted to  the  same  property,  there  may  be  a  new  assignment  (6  Mod.  120) ; 
and  if,  in  trespass  for  taking  personal  property,  the  deft.,  by  his  plea,  make 
a  local  justification,  the  pit.  may  new  assign  (1  Saund.  300  a).  See 
"  TsESPAss ;"  «  Troveb." 


Precedents  (Ch.  PI.  259). 


JProqfand  Effect  qfj]  Where  the  fact  of  the  license  is  in  issue,  by  a 
denial  of  the  license  the  burden  of  proving  such  license  lies  upon  the  party 
asserting  it.  If  the  license  is  admitted  by  the  pleading,  but  some  fresh  fact 
is  asserted,  as  doing  away  with  the  efiect  of  such  license,  then  that  fact  must 
be  proved  by  the  party  asserting  it  (see  ante^  p.  289).  To  prove  a  license, 
if  by  parol,  the  witness  who  heard  it  given  should  be  subpoenaed ;  if  by 
writing,  the  same  should  be  produced,  and  the  parties'  handwriting  to  it 
proved.  As  to  how  far*  silence  and  acquiescence  amount  to  a  license, 
see  '*  Admissions."  The  plea  may  be  proved  by  showing  an  entry 
against  the  plt.'s  will,  under  a  provision  in  a  lease  that  deft,  might 
enter  for  non-payment  of  rent,  and  plead  leave  and  license  in  bar  of 
an  action  for  such  entry  (Kavanagh  v.  Gudge,  7  Man.  &  6r.  316). 
An  acquiescence  of  the  pit.  in  the  trespass  upon  an  erroneous  repre- 
sentation (to  which  the  deft,  was  a  party)  of  the  legal  obligation  of  the  pit. 
to  submit  to  it  will  not  support  the  plea  (Roper  v.  Harper,  Bing.  N.  C.  20  ; 
Gregson  v.  Ruck,  4  Q.  B.  737).  Where  pit.  in  his  declaration  states  the 
trespasses  to  have  been  committed  on  divers  days  and  times,  and  the  deA. 
pleads  a  license,  to  which  pit.  replies  de  injurid  absque  tali  catisd^  the  deft, 
must  give  in  evidence  a  licence  co-extensive  with  the  proof  of  the  trespasses, 
and  that  he  had  a  license  for  each  trespass  which  pit.  proves  (Barnes  v. 
Hunt,  11  East,  451 ;  see  Solly  v.  Neish,  4  Dowl.  252;  Bowen  v»  Jenkins, 
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6  Ad.  &  E.  019,  per  Littledale,  J. ;  BoltoD  v.  Sberrman,  2  M.  &  W.  400; 
antCj  p.  269),  A  license  may  be  presumed ;  as  where  an  inclosure  having 
been  made  for  waste  twelve  or  fourteen  years,  and  seen  by  (ho  steward  of 
the  lord,  from  time  to  time,  wiihout  objection  made,  it  was  lefl  to  the  jury  to 
say,  whether  or  not  the  inclosure  was  made  by  the  license  of  the  lord  (Doe 
y.  Wilson,  11  East,  56;  7  B.  ds  C.  243).  There  is  no  implied  license  to 
enter  a  house,  and  take  goods  sold  by  the  pit.  (the  owner  of  the  house)  to 
the  deA.,  and  left  there  by  the  pit.'s  consent  (Williams  y.  Morris,  8  M.  &  W. 
488).  Qucerey  whether  a  license  to  the  owner  of  a  house  to  enjoy  unob* 
structed  access  of  light  into  his  new  window  from  over  his  neighbour's  pre- 
mises may  be  given  by  parol,  or  is  an  easement  to  be  granted  under  seal; 
and  whether  it  is  counterman dable  (Bridges  v.  Blanchard,  1  Ad.  6c  E.  536). 
As  to  what  is  a  sufficient  revocation  of  a  license,  see  Doe  d.  Beck  v.  Heakin, 
6  Ad.  &  E.  495 ;  2  Nev.  &  P.  660  ;  and  as  to  what  license  is  irrevocable 
see  Wood  y.  Manby,  9  Law  J.,  N.  S.,  Q.  B.  27  ;  11  Ad.  &  E.  34;  3  P.  & 
D.  5 ;  Feltham  v.  Cartwright,  9  Law  J.,  N.  S.,  C.  P.  67 ;  also  Wallis  v. 
Harrison,  8  Law  J.,  N.  S.,  Exch.  44 ;  4  M.  dz;  W.  538 ;  and  Wood  v.  Lead- 
bitter,  18  M.  &  W.  838).  Old  entries  of  licenses  on  the  court-rolls  of  a 
manor  are,  in  some  cases,  admissible  (Rogers  v.  Allen,  1  Camp.  309 ;  anie^ 
p.  174,  &c.).  A  parol  licence  to  enjoy  a  beneficial  privilege  or  grant  of  an 
easement,  to  be  exercised  upon  the  grantor's  land,  is  within  the  Statute  of 
Frauds,  and  void :  but  a  parol  permission  to  the  grantee  to  use  his 
[  *291  ]  own  land  in  a  way  in  which,  but  for  an  easement  *of  the  grantor, 
such  grantee  would  have  a  clear  right  to  use  it,  is  valid,  and  not 
within  the  act ;  and  the  grantor  could  not,  in  the  latter  case,  retract  his 
license,  without  reimbursing  the  grantee  any  expense  incurred  in  consequence 
of  it  (Winter  y.  Brockwell,  8  East,  309  ;  Newlins  v.  Shippam,  5  B.  &  C. 
221).  Thus,  a  parol  license  to  put  a  skylight  over  the  de(l.'s  area,  which 
impeded  the  light  and  air  from  coming  to  the  pit.'s  house  through  a  window, 
is  good  (Winter  v.  Brockwell,  8  East,  310;  Palm.  71 ;  Say.  8;  Taylor  v. 
Waters,  7  Taunt.  374.  But  see  Wood  v.  Lead  bitter,  antSy  p.  290 ;  Sugd. 
V.  and  P.  139).  But  a  parol  license  to  have  the  water  flowing  in  a  tunnel 
over  the  grantor's  land  is  void  (Tbntiman  v.  Smith,  4  East,  107 ;  Harrison 
V.  Parker,  6  East,  154 ;  2  Vent.  128 ;  6  B.  dz;  C.  703 ;  Chit.  St.  372).  But 
although  a  parol  license  to  enter  upon  land  may  be  an  excuse  for  a  trespass, 
until  such  license  is  countermanded,  yet  such  license  cannot  be  made  available 
in  any  way  as  a  contract  (Carrington  v.  Roots,  2  M.  &  W,  248.)  If  the 
defl.  has  expended  money  in  consequence  of  having  obtained  the  plt.'s 
license,  the  latter  cannot  revoke  the  license  without  tendering  the  expenses 
to  the  defl.  (Winter  y.  Brockwell,  8  East,  308  ;  lb.) ;  and,  in  such  case,  he 
must  prove  such  tender  (see,  post^  *' Tender").  If  the  pit.  relies  on  a 
countermand  of  the  license,  he  should  be  prepared  to  prove  that  fact  accor- 
dingly. A  license  is  revocable  in  its  nature,  and  is  not  the  less  so,  because 
it  was  given  for  a  valuable  consideration  (Wood  y.  Leadbitter,  ante,  p.  290). 
Where  B.  allowed  A,  to  put  a  ladder  on  B.'s  land,  for  the  purpose  of  more 
conveniently  finishing  a  window  opened  in  A.'s  house,  this  does  not  impliedly 
license  A.  to  open  the  window  (Bridges  y.  Blanchard,  I  Ad.  &  E.  536). 

To  a  plea  of  forty  or  twenty  years'  enjoyment  of  a  way,  a  license,  if  it 
cover  the  whole  time,  must  be  pleaded ;  but  a  parol  or  other  license  given 
and  acted  upon  during  the  forty  or  twenty  years,  may  be  proved  under  the 
general  traverse  of  the  enjoyment  ^'  as  of  right,"  and  this  whether  such 
license  be  granted  for  a  single  time  of  using,  or  for  a  definite  period  (Tickle 
v.  Brown,  5  Law  J.,  N.  S.,  K.  B.  119;  4  Ad.  6l  E.  369;  6  Nev.  <^  M. 
230). 
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A  license  is  to  be  taken  to  justify  everything  which  is  necessary  to  do 
that  for  which  it  was  required,  and  not  confined  to  the  very  terms  of  it. 
Therefore,  a  license  to  a  man  to  enter  and  to  do  something  which  must  be 
done  by  others  on  his  account,  justifies  their  entering  to  do  it  (Dennett  v. 
Grover,  Willes,  195).  The  keeping  open  the  doors  of  a  house  in  which 
there  is  a  public  biliiard-room,  is  a  license,  in  fact,  to  all  persons  to  enter 
for  the  purpose  of  playing  (Ditcham  v.  Bond,  8  Camp.  525).  A  party  may 
justify  an  entry  into  the  land  of  another  under  a  license  in  law ;  as,  in  the 
case  of  a  remainderman,  to  see  if  there  have  been  any  waste  to  the  preju- 
dice of  the  inheritance,  or  by  an  entry  of  the  landlord  in  the  absence  of  the 
tenant,  whose  term  had  expired,  but  possession  had  not  been  given  up  (Turner 
v.  Meymott,  1  Bing.  158) ;  and  for  the  purpose  of  executing  the  process  of 
the  law,  or  by  entry  into  an  inn  or  tavern  at  seasonable  hours.  So,  for 
breaking,  &c.,  a  man's  house,  and  debauching  his  daughter,  ^>^  quod  servi- 
Hum  amisitj  license  to  enter,  if  pleaded,  ijs  a  good  bar  (Bennett  v.  Alcot,  B. 
R.  M.,  28  Geo.  III. ;  2  T.  R.  166) ;  but  entry  by  license  of  the  plt.'s  wife  or 
servant  is  not  sufficient  (Cro.  Eliz.  876) ;  nor  entry  to  take  his  goods,  or  his 
falcon,  that  pursued  a  pheasant  there  ^2  Rol.  Abr.  567,  L.  30;  aeeposty  3  M. 
39) ;  nor  entry  to  visit  his  sick  daughter,  being  servant  to  the  pit.  (2  Rol. 
Abr.  567,  L.  20) ;  or  to  demand  his  debt,  if  he  does  not  say  that  the  owner 
was  then  there  (C^'O.  Eliz.  876).  Unless  the  license,  in  fact,  correspond 
with  the  license  given,  *it  will  not  justify  the  trespass  ;  as,  where 
a  person  gave  leave  to  another  to  show  his  house,  for  the  purpose  [  *292  ] 
of  getting  a  tenant,  and,  the  key  being  mislaid,  he  entered  for  that 
purpose  by  the  window,  this  was  held  not  to  be  justified  by  the  license 
(Ancaster  v.  Milling,  2  D.  &  R,  714). 

Where  a  license  to  trade  had  been  returned  to  the  secretary  of  the  gover- 
nor who  had  granted  it,  and  the  secretary  swore  that  it  was  his  custom  to 
destroy  or  put  aside  such  licenses  amongst  the  waste  papers  of  his  office,  as 
of  no  further  use,  and  that  he  supposed  he  had  disposed  of  the  license  in 
question  in  the  same  manner  as  other  licenses,  and  that  he  had  searched  for 
it,  but  did  not  recollect  whether  he  had  found  it  or  not,  though  he  did  not  think 
that  he  had  found  it;  the  court  held  the  loss  sufficiently  proved  to  let  in 
secondary  evidence  (Kensington  v.  Inglish,  8  East,  278).  It  is  not  sufficient 
to  show  a  license  by  a  servant,  wife,  or  daughter  unless  it  be  in  law  the 
license  of  the  master,  husband,  or  father  (Holdringshaw  v.  Rag,  Cro.  Eliz. 
876;  Taylor  v.  Fisher,  ib.  245;  Selw.  N.  P.  1040). 


LEGACY  AND  LEGATEE. 
See  ante,  "  Executor,"  "  Ejectment." 


LEGITIMACY. 
See  ante, "  EIjectment.'' 


LETTERS  OF  ADMINISTRATION. 
See  atUe^  *'  Executor." 
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LETTERS  PATENT. 

Pleadings  as  to.]  In  pleading  letters  patent,  it  is  first  necessary  to  show 
in  what  estate  the  king  wos  seised  at  the  time  of  the  grant ;  as  he  may  be 
seised  of  a  less  estate  than  a  fee  simple  (1  Saund.  187,  n.  1).  It  roust  also 
be  shown  quo  jure  he  was  seised,  whether  in  right  of  bis  crown,  duchy  of 
Lancaster,  ^kc,  and  under  what  seal  he  granted.  When  the  consideration  of  the 
king's  patent  is  executory,  the  pit.,  in  pleading  such  a  patent,  must  aver  that 
the  thing  is  done  (Com.  Dig.  Pleader,  C,  62) ;  and  as  to  what  is  a  sufficient 
averment  of  performance  in  such  case  (Bentley  v.  Goldthorpe,  2  D.  &  L. 
794) ;  but,  if  the  consideration  be  executed,  it  need  not  be  averred ;  as,  if  the 
king  grant  for  service  done  (PL  Com.  455  a).  It  is  sufficient,  where  there 
ought  to  be  an  averment,  to  aver  the  consideration  to  be  performed,  without 
stating  more;  as,  if  the  king,  in  consideration  of  the  surrender  of  a  lease, 
grants,  it  is  sufficient  to  aver  the  surrender  made,  without  saying  that  there 
was  a  lease,  for  the  surrender  is  a  consideration  (1  Rep.  43 ;  Com.  Dig. 
Pleader,  C,  65).  It  is  also  necessary  to  state  the  grant  to  have  been  enrolled 
in  the  Court  of  Chancery ;  but  oyer  of  it  cannot  be  demanded  although  pleaded 
with  a  profert  (The  King  v.  Amery,  1  T.  R.  149);  and  it  seems  that  in 

general  profert  of  letters  patent  is   unnecessary.     (See  5  Rep. 
[  *293  ]  74 ;  R.  v.  Chester  (Bishop  of),  1  Ld.  Raym.  299 ;  *Doct.  PI. 

215 ;  Hill  V.  Bolton,  Lut.  1172;  Com.  Dig.  Pleader,  O ;  Steph. 
PI.  69). 

Pf'oqf  of.]  Letters  patent  must  be  proved  by  producing  the  letters  patent 
themselves,  or  the  exemplification  of  them  under  the  great  seal,  which  will 
be  sufficient  evidence,  without  farther  proof  (2  Ph.  Ev.  8th  ed.  689  ;  Olive 
v.  Gwynn,  Hardr.  119). 


•  LIBEL. 
See  "  Slander." 


LIBERUM  TENEMENTUM. 

Pleadings  as  to,]  In  an  action  of  trespass,  quare  clausum  fregit^  or  an 
avowry  in  replevin,  if  the  deft,  claim  an  estate  of  freehold  in  locus  in  quoy 
or  justify  as  servant  of*  a  party  entitled  thereto,  he  may  plead  generally 
liherum  tenemenium  (Staph.  PI.  Sd  ed.  315;  I  Saund.  347  d,n.  6);  or  he 
might  formerly,  in  an  action  against  him,  have  given  the  freehold  title  in 
evidence  under  the  general  issue,  not  guilty  (8  T.  R.  403);  although  (in  8 
East,  400),  the  court  held,  that  the  defl.  could  not  justify^  under  the  general 
issue,  the  cutting  the  posts  and  rails  of  another,  though  put  up  on  the  defL's 
own  soil,  and  that  the  defl.  ought  to  have  pleaded  liberum  ienementum  speci- 
ally, justifying  the  cutting,  &c.,  the  rails,  as  incumbering  the  defl.'s  land ; 
and  it  is  usual,  and  frequently  advisable,  to  plead  liberum  tenemenium^  either 
in  order  to  compel  the  pit.  to  new  assign,  setting  out  the  abuttals  (11  East, 
51,  72 :  1  Saund.  299  b,  1  B.  <Sc  C.  489 ;  2  D.  &  R.  719) ;  or  if  he  claimed 
as  tenant  to  the  defl.,  or  to  the  person  on  whose  behalf  the  supposed  trespass 
was  committed,  to  compel  him  to  set  forth  such  tenancy,  which  the  deA. ,  in 
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his  rejoiDder,  might  insist  had  been  determined  by  notice  to  quit,  &c.  But 
under  the  new  rules  of  pleading,  Reg.  H.  T.  4  Will.  IV.  defences  of  this 
description  must  be  specially  pleaded,  Liberum  tenementum  is  a  good  plea 
to  trespass  in  a  several,  or  free  fishery,  the  owner  of  the  soil  being  prima 
fade  owner  of  the  fishery  (1  Ch.  PL  638).  If  the  pit.  does  not  give  a  proper 
description  of  his  close  by  abuttals  or  otherwise,  the  defl.  should  demur;  if 
he  plead  a  special  plea,  such  as  libemm  tenementum^  he  will  be  deemed  to 
have  admitted  that  the  pit.  was  in  possession  of  a  close  similar  to  that  described 
in  the  declaration ;  and  the  pit.,  on  proving  a  trespass  upon  such  a  close 
will  be  entitled  to  recover  (Lempriere  v.  Humphrey,  3  Ad.  &  E.  181 ;  Ken. 
PI.  180).  Since  3  &  4  Will  IV.  c.  27,  the  right  of  property  depends 
upon  the  right  of  entry:  see  ''Ejbctmbnt;"  this  is  the  proper  plea, 
therefore,  when  deltas  case  is,  that  he  has  been  in  possession  of  the 
close  for  twenty  years  (Ch.  PL  by  Pearson,  750).  This  plea  is  no 
answer  to  a  trespass  to  the  person  or  personal  property,  care  must  be 
taken  therefore,  if  such  should  be  included  in  the  declaration,  to  except 
them  from  the  plea  (Roberts  y.  Taylor,  1  C.  B.  117);  for  they  must 
form  the  subject  of  a  separate  plea.  This  plea  states  a  general  freehold 
title  without  defining  the  exact  quantity  or  nature  of  such  title.  It  states  that 
the  lociu  in  quo  was  and  is  the  close,  soil,  and  freehold  of  the  deA.  (1  Ch. 
PL  538).  Any  estate  of  freehold  (except  in  reversion  or  remainder) 
as,  in  fee  tail,  or  for  life  may  be  given  *in  evidence  under  this  plea,  [  *'294  ] 
and  the  party  is  not  bound  to  show  a  precise  title  (Steph.  PL  352 ; 
1  Saund.  347  d,  n.  6).  It  does  not  apply  to  a  copyhold  tenure  (lb.);  nor  is 
the  plea  sustained  by  evidence  of  a  tenancy  in  common  (Voyce  v.  Voyce, 
Gow,  201).  This  plea  may  usefully  be  adopted  where  the  freehold  is  said 
to  be  in  a  third  person,  and  the  deft,  justifies  as  his  servant,  for  the  pit.  in 
his  replication  can  deny  only  one  of  the  two  facts,  viz,  the  freehold  title,  or 
the  authority  or  command  pleaded,  and  cannot  put  forth  these  in  issue  by 
his  replication,  and  that  which  is  not  denied  is  admitted  on  the  record.  This 
is  a  good  plea  to  a  trespass  on  a  several  or  free  fishery,  the  owner  of  the  soil 
being  prima  facie  owner  of  the  fishery  (18  Ed.  IV.  4 ;  Co.  Lit.  127  a,  notes). 
So  it  may  be  adopted  where  the  freehold  is  laid  to  be  in  a  third  person,  and 
the  defl.  justifies  as  his  servant  (1  Ch.  PL  539). 

If  deft  be  anxious  to  compel  the  pit.  to  state  his  title  specially  upon  the 
record,  or  adroit  some  part  of  the  title  of  the  defl,  or  the  party  under  whom 
he  justifies,  he  may  also  with  propriety  plead  liberum  tenementumy  or  adopt 
a  still  more  special  plea  of  title;  thus,  if  defl.  be  in  reality  the  freeholder, 
80  that  the  pU.  cannot  with  safety  deny  the  plea,  he  is  driven  to  admit  its 
truth,  and  to  deduce  a  title  from  the  defl.,  as  that  he  demised  the  close  to  the 
pit.  &c.  (1  Ch.  PL  539;  see  a  form,  Haigh  v.  Belcher,  7  P.  6c  C.  389;  1 
Ch.  PL  by  Pearson,  751 ;  see  a  plea,  justifying  as  servant  of  a  copyholder, 
Brown  v.  Story,  1  Man.  &  6. 117;  Darlington  v.  Pritcbard,  4  Man.  ds  G. 
788). 

With  respect  to  the  replication^  the  pit.  may  reply  according  to  the  facts; 
as,  where  the  name  or  abuttals  of  the  close  have  been  so  minutely  described 
in  the  declaration  as  to  leave  no  question  as  to  what  close  the  pit.  alludes  to, 
and  the  ph.'s  title  is  inconsistent  with  the  defl.'s;  as,  if  the  pit.  insist  that  the 
locus  in  quo  is  his  freehold,  or  the  freehold  of  another  person,  then  the  re- 
plication should  deny  the  deft.'s  title,  by  replying  that  it  is  the  plt.'s,  or  the 
third  person's  freehold,  and  not  the  defl.'8,  and  should  conclude  to  the  country ; 
or  the  replication  may  merely  deny  that  the  close  is  the  defl.'s  freehold,  which 
latter  mode  is  proper  where  the  pit.  is  not  entitled  to  the  freehold  (Lambert 
y.  Struther,  Wilks,  225 ;  Cocker  v.  Crompton,  1  B.  &  C.  489 ;  2  D.  &  R. 
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719;  1  Ch.  PI.  621).  If  the  pU.  derive  title  under  the  defl.,  then  he  must 
not  traverse  his  plea,  but  confessing  the  defl.'s  title,  must  reply  to  the  lease, 
or  some  other  title  under  him,  concluding  with  a  verification  (Lambert  v. 
Struther,  Willes,  225).  If  the  pit.  has  a  middle  case,  and  neither  derives  a 
title  under  the  defl.,  nor  has  a  title  inconsistent  with  the  deA.,  he  may  reply 
that,  before  the  deft,  had  anything  in  the  premises,  another  person  seised, 
and  made  a  lease  for  years  to  a  person  under  whom  the  pit.  claims,  stating 
his  derivative  title,  without  either  expressly  confessing  or  denying  the  defl.'s 
plea,  and  concluding  with  a  verification  (1  Ch.  PI.  621).  If  the  declaration 
does  not  state  the  name  or  abuttals  of  the  close,  &c.  with  such  precision  as 
to  avoid  the  possibility  of  the  defl.'s  having  a  close,  &c.,  in  the  same  parish, 
of  a  similar  description,  and  the  defl.  has  pleaded  liberum  Unementum^  without 
describing  the  close,  the  pit.  should  new  assign,  and  not  take  issue  on  the 
plea ;  for,  if  he  were,  he  would  fail  upon  the  trial,  if  the  defl.  could  show 
that  any  close  in  the  same  parish  or  place  stated  in  the  declaration  was  his 
freehold  (see  cases  cited  1  Ch.  PI.  7th  ed.  621).  The  pit.  may  reply,  deny- 
ing that  defl.  was  the  servant,  or  had  the  authority  of  the  freeholder  (Cham- 
bers v.  Donaldson,  11  East,  65);  but  unde^this  replication  he  cannot  show 
a  lease  from  the  freeholder  (Ewer  v.  Jones,  16  Law  J.  Q.  B.  42). 
[  *295  ]  Nor  will  the  replication  be  supported  by  showing  that  the  free- 
holder *is  an  infant,  and  the  ded.  the  receiver  of  his  rents  under 
the  Court  of  Chancery  (lb.).  Where  the  lord  pleads  liberum  tmementum 
to  an  action  by  a  copyholder  the  latter  should'  not  traverse  i),  but  should 
reply  the  copyhold  grant  (Thompson  v,  Harding,  1  C.  B.  940 ;  Brown  v. 
Story,  1  Man.  &  G.  117).  Where  the  pit.  replies  to  a  plea  of /td^rum  fe;?e- 
mentum^  stating  a  demise  by  defl.  to  him,  if  defl.  in  his  rejoinder  deny  the 
demise,  he  cannot  show  that  the  pit.  at  the  time  it  was  made  had  agreed 
to  give  up  possession  to  the  defl.  when  he  wished  (Tomkins  v.  Lawrence,  8 
C.  &  P.  729).  For  forms  of  replications,  see  Ch.  Pi.  by  Pearson,  752 ; 
Wilkins  v.  Boutchier,  3  Man.  &  6.  687 ;  Darlington  v.  Pritchard,  4  Man. 
&  G.  783. 

Held,  on  error  from  the  Exchequer  Chamber,  affirming  the  judgment  of 
the  Court  of  Exchequer,  that  liberum  tenementum  is  a^ood  plea  to  a  decla- 
ration in  trespass  for  breaking  and  entering  a  dwelling-house  in  the  occupa- 
tion of  the  pit.,  and  expelling  him  and  his  family  therefrom,  although  the 
premises  are  particularly  described  in  the  declaration  (Harvey  v.  Bridges,  1 
Exch.  Rep.  261). 

A  replication  of  an  outstanding  term  in  a  stranger,  without  tracing  title 
from  him  to  the  pit.,  is  a  sufficient  answer  to  a  plea  of  liberum  tenementum 
to  a  declaration  quare  ciausum  f regit  (Ryan  v.  Clarke,  13  Jur.  1000;  10 
Law  J.  267,  Q.  B.). 

The  plea  of  liberum  tenementum  to  such  a  declaration  admits  such  a 
possession  in  the  pit.  as  would  maintain  the  action  against  a  wrongdoer,  but 
asserts  in  answer  that  the  defl.  is  a  freeholder,  with  a  right  to  the  immediate 
possession  (lb.)* 

Proof  under.]  On  an  issue  taken  upon  a  plea  of  liberum  tenementum^ 
the  onus  prolandi  is  on  the  defl.  (Pearson  v.  Coles,  2  Moo.  &  R.  206 ;  1 
Saund.  347  d^  n.;  see  also  Lempriere  v.  Humphrey,  3  Ad.  &  E*  186);  so 
he  must  show  in  evidence  that  the  freehold  is  in  himself,  or  a  third  person, 
by  whose  command  he  entered  the  locus  in  quo,  which  may  be  proved, 
either  by  direct  evidence  of  title,  or  by  the  presumptive  evidence  of  his  title, 
or  by  proving  sufficient  acts  of  ownership  to  raise  a  presumption  of  title  (1 
Saund.  347  ^  n.) ;  as  to  which,  see  *^  Ejectment,"  "  Hbib."    It  denies 
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pit's  right  of  possession,  but  admits  tbe^c^  of  possession)  and  asserts  defl.'s 
right  thereto  (Doe  v.  Wright,  10  Ad»  &  E  763;  Grice  v.  Lever,  9  Dowl. 
246;  Lempriere  v.  Humphrey,  3  Ad.  &  E.  186;  Morse  v.  Appleby,  6  M. 
&  W.  149).  The  Reg.  Gen.  of  pleading  have  mnde  no  alteration  in  the 
efiect  of  this  plea  (Lempriere  v.  Humphrey,  3  Ad.  &  E.  186).  It  was  un- 
settled whether,  on  issue  joined  on  this  plea,  the  pit.  might  show  a  title  by 
the  old  statute  of  limitations  (Lowe  v.  Govett,  3  B.  &  Ad.  863).  The  late 
act  3  &  4  Will.  IV.  c.  27,  s.  34,  extinguishes  the  right  of  the  person  barred 
by  it;  and  therefore  would  seem  to  be  an  answer  on  this  issue  in  ejectment. 
The  plea  is  not  supported  by  acts  of  ownership  for  less  than  twenty  years, 
where  it  appears  that  there  was  a  title  in  a  third  party  within  that  period 
(Best  V.  Lever,  7  M.  &  W,  593).  Formerly  where  the  pit.  had  declared 
generally  for  a  trespass  to  his  close  in  A.,  without  naming  the  close,  and  the 
defl.  pleaded  liberum  tenementnm^  and  issue  was  taken  thereon,  it  was  only 
necessary  for  the  defl.  to  prove  a  freehold  in  any  part  of  A.  (2  Salk.  453 ; 
Goodright  v.  Rich,  7  T.  R.  3o5 ;  1  Saund.  299) ;  as  the  pit.  should  have 
new  assigned,  supra.  But  if  the  pit.  names  the  real  name  of  the  close  in 
his  declaration,  and  the  deft,  pleafis  liberum  tenementum  generally,  without 
setting  out  the  abuttab  of  the  close,  upon  which  issue  is  joined,  the  pit.  may 
recover,  on  proving  a  trespass  done  to  a  close  in  his  possession,  bearing  the 
name  stated  in  the  declaration,  though  the  deft,  may  have  a  close  in  the 
same  parish,  known  by  the  same  name;  and  it  will  not  therefore  be  neces- 
sary for  the  pit.  to  new  assign  (Cocker  v.  Crompton,  1  B.  &  C.  489;  2  D. 
&  R.  719;  Cooke  v.  Jackson,  9  D.  &  R.  495 ;  Vol.  II.  p.  294),  In  order 
tp  compel  the  pit.  to  new  assign  in  such  a  cijise,  the  deil.  must  give  a  further 
description  of  the  close  (Cocker  v.  Crompton,  supra).  So  where  the  close 
is  described  by  abuttals  only  (Lempriere  v.  Humphrey,  supra);  and  see 
Harvey  v.  Bridges,  14  M.  &  W.  437,  439;  1  Exch.  261).  The  pit.  must 
prove  the  situation  and  abuttals  of  the  close,  as  set  out  in  the  declaration,  or 
he  will  be  nonsuited  (B.  N.  P.  86).  This  is  matter  of  proof  by  parol  testi- 
mony, and  should  in  general  be  proved  by  witnesses  who  know  the  close  in 
question,  and  the  bounds  and  situation  of  it.  In  a  case  where  the  pit.  de- 
scribed the  land  as  abutting  on  the  east  to  land  of  A.  B.,  and  in 
fact  A.  B.  was  not  the  owner  of  that  *piece  of  land,  but  another  [*296  ] 
person,  the  pit.  was  nonsuited  (Esp.  Ev.  314). 

Where  liberum  tenementum  is  pleaded  without  the  general  issue,  the  issue 
lies  upon  the  deft.,  and  he  is  entitled  to  begin  (Pearson  v.  Coles,  1  Moo.  & 
R.  206).  The  declarations  of  the  owner,  after  the  trespass,  are  not  evidence 
for  deft,  of  his  authority  (Garr  v.  Fletcher,  2  Stark.  71).  The  plea  is  divi- 
sible, so  that  if  the  action  be  brought  for  a  trespass  to  three  closes,  and  deft, 
pleads  liberum  tenementum  in  all,  and  pit.  replies  a  title  to  all,  the  former 
may  have  a  verdict  as  to  two  of  the  closes,  and  the  latter  as  to  one 
(Phylhian  v.  Whitp,  1  M.  &  W.  216).  The  deft,  is  only  bound  to  prove 
his  freehold  in  that  part  of  the  close  in  which  the  trespass  was  commit- 
ted (Smith  v.  Royston,  8  M .  &  W.  381 ;  see  Webber  v.  Sparkes,  10  M.  & 
W.  485). 


LICENSE. 
Sec  "  Leavr  and  License." 
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LIEN,  Dbfencb  OF,(a) 

Pleading  as  to,]  In  detinue,  the  ded.  was  always  obliged  td  plead  a  lien 
specially  (Alexander  v.  M*Gowan,  sittings  after  M,  T.  3  Geo.  IV.,  per  Ab- 
bott, C.  J.,  1  Ch.  PL  114).  In  trover,  and  other  forms  of  action,  however, 
he  might,  before  the  new  rules  of  pleading  (R.  G.  H,  T.  4  Will.  IV.)  have 
given  it  in  evidence  under  the  general  issue.  By  r.  4,  s.  1,  it  is  provided, 
that  in  an  action  for  converting  the  plt.'s  goods  the  plea  of  not  guilty  shall 
operate  as  a  denial  of  the  conversion  only,  and  not  of  the  plt.'s  title  to  the 
goods;  and  by  r.  4,  s.  2,  all  matters  in  confession  and  avoidance  shall  be 
pleaded  specially,  as  in  actions  of  assumpsit.  Evidence  is  therefore  now 
inadmissible  under  the  general  issue  (White  v.  Teale,  4  P.  &  D.  43).  See 
further  on  this  head,  post,  *^  Thover."  A  lien  may  be  given  in  evidence 
under  plea  denying  plt.'s  property  (White  v.  Teale,  supra;  Brandon  v. 
Barnett,  2  Sw.  N.  R.  96;  Owen  v.  Knight,  4  Bing.  N.  C.  654;  see ''  Dkti- 
KUE,"  ^*  Trover")*  ^^  injurid  cannot  be  replied,  the  pit.  might  reply  a 
release  of  the  debt  (Cooper  v.  Green,  7  Man.  ii  G.  638 ;  see  Replications, 
Ch.  PI.  by  Pearson,  508). 

Where  a  debt  is  owing  from  a  client  to  an  attorney,  who  has  in  his  hands 
money  of  the  client  to  an  amount  exceeding  the  debt,  the  attorney  has  not  a 
lien  on  the  whole  sum  (Miller  v.  Atler,  13  Jur.  431,  Exch.), 

An  attorney  who  has  done  professional  work  for  a  partner  in  a  firm  on 
bis  private  account,  and  also  for  the  firm,  has  no  lien  upon  a  private  deed 
of  the  partner  in  respect  of  the  debt  due  to  him  from  the  firm  (Tamer  v. 
Doane,  18  Law  J.  348,  Exch.). 

The  lien  of  an  attorney  attaches  upon  money  received  by  way  of  com- 
promise, though  the  verdict  and  judgment  be  against  his  client  (Davies  v. 
Loundes,  3  C.  B.  823). 

A  vendor  of  land  who  has  conveyed  the  legal  estate  to  the  vendee  has  no 
lien  on  the  title-deeds  for  the  unpaid  purchase*money  (Goode  v.  Burton,  1 
Exch.  Rep.  189). 

Iden,  ichat  it  is.}  A  lien  is  the  right  of  retaining  the  possession  of  a 
chattel  from  the  owner  until  a  certain  claim  upon  it  be  satisfied.  It  is  either 
general  or  special,  and  exists  only  three  ways :  either  by  express  contract, 
by  usage  of  trade,  or  where  there  is  some  legal  relation  between  the  parties 
(Smith  V.  Plumer,  1  B.  &  A.  582).  In  all  liens  there  must  be  some  unsat* 
isfied  demand,  and  this  demand  must  be  certain  and  liquidated  (2  E«ast,  227 ; 
Cowp.  251;  I  Esp.  119;  15  East,  554).  Liens  attach  equally,  whether 
there  be  a  stipulated  price,  or  an  implied  contract  to  pay  a  reasonable  price 
or  sum,  the  payment  of  the  price  and  delivery  of  the  chattel  being  current 
acts  (Chace  v.  Westmore,  13  East,  357 ;  5  M.  &  S.  180).  But  if  the  goods 
are  to  bo  delivered  inlmediately,  and  to  be  paid  for  at  a  Siture  time,  there  is 
no  lien  (Crawshay  v.  Homfray,  4  B.  ds  A.  52).  Every  one  has,  by  law,  a 
lien  upon  a  specific  deed  or  paper  delivered  to  him  to  do  any  work  or  busi- 
ness thereon,  but  not  on  other  muniments  of  the  same  party,  unless  the 
person  claiming  the  lien  be  an  attorney  or  ^'solicitor  (HoUis  v.  Cla- 
[  *297  ]  ridge,  4  Taunt.  807;  se6  Anderson  v.  Bell,  2  C.  &  M.'304).  But 
although  an  attorney  has  this  general  lien  on  the  papers  of  his 
client^  it  is  only  commensurate  with  the  right  which  the  party  delivering 

(a)  2  U.  8.  Dig.  p.  788 ;  2  Sapp.  U.  S.  Dig.  p^  337 ;  1  Ann.  Dig.  p.  346;  2Id.p.2S5; 
3  Id.  p,  314. 
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them  to  him  has  therein  (2  Selw.  N.  P.  1373),  In  order  to  create  a  lien,  it 
is  necessary  that  the  party  vesting  it  should  have  power  so  to  do  (see  3  Ch. 
C!om.  L.  547,  and  cases  there  cited).  And  there  must  be  a  complete  posses- 
sion of  the  i^perty  claimed  as  a  lien,  and  if  a  party  once  part  with  the 
possession  of  his  lien,  the  right  of  lien  is  gone  (seej^os^,  p.  304);  such  pos- 
session is  a  mere  matter  of  fact,  depending  on  the  nature  of  such  particular 
case,  and  it  is  for  a  jury  to  say  whether  the  party  is  or  is  not  in  possession 
(8  Taunt.  648;  see  3  Ch.  Com.  L.  550).  A  person  cannot  acquire  a  lien  by 
his  wrongful  act  (Griffiths  v.  Hyde,  2  Selw.  N.  P.  1358),  and  a  party  cannot 
retain  a  lien  where  he  obtains  possession  of  property  without  the  consent  of 
the  owner,  either  express  or  implied  (Lucas  v.  Dorien,  7  Taunt.  278 ;  2 
Stark.  272 ;  8  T.  R.  787 ;  2  D.  &  R.  388) ;  or  by  any  fraudulent  misre- 
presentation or  concealment  of  facts  (Madden  v.  Kempster,  1  Camp.  12 ;  2 
Camp.  597) ;  or  by  incurring  expense  thereon  without  the  owner's  consent 
(Lempriere  v.  Pasley,  2  T.  R.  485 ;  1  T.  R.  153).  And,  where  a  person 
obtains  possession  of  property  either  expressly  or  impliedly  intended  by  the 
owner  to  be  detained,  or  capable  of  being  detained  as  a  lien  in  the  first 
instance,  he  cannot  afterwards  detain  it  (2  Stark.  273;  4  B.  &  A.  50;  Blake 
V.  Nicholson,  3  M.  &  S.  167).  Nor  can  a  person,  where  property  is  depo- 
sited for  a  particular  purpose,  depart  from  his  trust  in  neglecting  to  execute 
it,  and  detain  it  as  a  lien  for  other  money  due  to  him  (6  T.  R.  258 ;  1  N. 
R.  45).  In  general,  where  the  deft,  claiming  a  lien,  has  entered  into  a  spe- 
cial agreement,  or  taken  another  uncollateral  security,  which  is  inconsistent 
with  the  right  of  lien,  and  shows  that  he  never  relied  on  the  lien,  but  solely 
upon  the  personal  credit  of  his  debtor,  or  such  other  security,  there  he  has 
no  right  to  retain  the  pr€>perty  as  a  lien  (2  Marsh.  345 ;  7  Taunt.  24 ;  2 
Selw.  N.  P.  1322;  3  Ch.  Com.  L.  548,  and  cases  there  cited). 

General  IdensJ]  A  general  lien  is  claimed  in  respect  of  a  general  balance 
of  account,  and  may  arise  by  contract,  by  general  usage  of  trade,  or  by  par- 
ticular usage,  and,  generally  speaking,  if  a  chattel  delivered  to  a  party  receive 
improvement  from  his  labour  and  skill,  he  has  a  specific  lien  upon  it  for  his 
remuneration,  whether  the  contract  for  it  be  express  or  implied,  provided 
there  \h  nothing  in  the  contract  inconsistent  with  the  existence  of  tiie  lien  ; 
but  it  seems  that  while  specific  liens,  being  consonant  with  the  principles  of 
natural  equity,  are  favoured  by  law,  it  is  otherwise  with  liens  claimed  for  a 
general  balance  (Scarfe  v.  Morgan,  4  M.  &  W.  27).  A  general  lien  mny  be 
proved  either  by  evidence  of  an  express  agreement,  or  of  the  mode  of  deal- 
ing between  the  parties,  or  of  other  persons  engaged  in  the  same  employ- 
ment, of  such  notoriety  as  they  may  fairly  be  presumed  to  be  known  to  the 
owner  of  the  goods ;  and  parties  may,  if  they  think  fit,  stipulate  for  the  in- 
troduction of  geperal  liens  into  their  dealings,  but  such  liens  are  encroach- 
ments upon  the  common  law,  and  the  proof  is,  therefore,  to  be  regarded  with 
jealousy  (per  Ld.  Ellenborough,  Rushworth  v.  Hatfield,  7  East,  228,  229 ; 
and  see  Green  v.  Farmer,  4  Burr.  2220 ;  Cumpston  v.  Haigh,  2  Bing.  N.  C. 
526).  Proof  of  the  particular  stipulation  must  be  adduced.  A  person  in 
any  business  may  agree  with  another  that  he  will  not  receive  goods  to  be 
manufactured,  or  have  any  dealings  with  another,  unless  upon  condition  that 
he  shall  retain  all  goods,  &c.,  for  any  general  balance  *due  in 
respect  of  work  or  business  of  the  same  kind  done  and  transacted  [  *298  ] 
for  the  employer  (Kirkman  v.  Shawcross,  6  T.  R.14;  Oppenheim 
V.  Russell,  3  B.  &  P.  42). 

Def\s.,  proprietors  of  a  scribbling  and  fulling  mill,  stipulated  that  all  goods 
on  hand  should  be  subject  to  a  lien  for  a  general  balance.     Having  received 
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certain  wool  and  doth  of  the  pit.  to  be  scribbled  and  fulled,  and  certain  oil 
and  dyeing  materials  to  be  used  by  the  pits,  on  the  wool,  for  which  purpose 
the  pit.  had  access  to  the  oil  and  dye,  in  a  room  of  which  the  defls.  kept  the 
key,  it  was  held  that  the  defls.  had  no  lien  for  the  general  balatice  in  the  oil 
and  dyeing  materials  (Cumpston  v,  Haigh,  2  Bing  N.  C.  449). 

Sometimes  this  agreement  will  be  implied.  Thus,  upon  an  agreement 
with  a  miller  to  grind  quantities  of  corn,  at  a  stipulated  price,  part  of  which 
had  been  ground,  and  delivered  back  in  different  parcels,  and  at  different 
times,  and  the  rest  remained  in  the  miller's  hands,  it  was  held  that  he  had  a 
right  to  detain  the  residue,  under  the  agreement  for  grinding  the  whole  (Ex 
parte  Ockenden,  1  Atk.  235 ;  Chase  v.  Westmore,  5  M.  &  S.  180 ;  but  see 
Marks  v.  Lahee,  3  Bing.  N,  C.  408).  The  principle  of  this  case  applies  to 
the  lien  of  all  workmen  and  others  who  have  bestowed  labour  on  a  chattel 
under  a  special  agreement.  And  this  implied  agreement  will  be  raised  by 
evidence  that  the  prior  dealirtgs  between  the  same  parties  took  place  on  the 
footing  of  such  an  extended  lien,  whereby  the  jury  might  conclude  that  they 
continued  to  deal  on  the  same  terms  (Rushwortb  v.  Hatfield,  7  East,  2:^9). 
But  the  instances  of  such  previous  deeding  must  be  express  and  uniform^  to 
warrant  the  jury  in  coming  to  a  conclusion  that  the  parties  intendcid  to  adopt 
such  general  lien  into  their  contract  (lb. ;  6  East,  258). 

Previous  notice  is  also  sufficient  to  infer  such  a  contract  from ;  for,  where 
an  individual,  or  persons  of  any  particular  trade  (who  are  not  under  a  legal 
liability  to  the  contrary),  agree  not  to  receive  goods,  or  perform  services 
thereon,  except  subject  to  a  lien  for  their  general  balance,  and  give  notice  to 
that  effect,  it  will  be  binding  on  those  who  know  of  such  notice;  but  it  must 
be  expressly  proved  that  the  party  had  knowledge  of  such  notice,  and  proof 
of  the  advertisement  of  such  in  the  newspapers  will  be  insufficient  (Close  v. 
Waterhouse,  6  East,  523  b;  11  East,  144).  As  to  sufficient  proof  of  notice, 
infra), 

A  lien  of  this  nature  may  be  implied  from  t/ie  custom  or  general  dealings 
of  others  engaged  in  the  same  employment;  but  they  must  be  proved  to  be  of 
such  notoriety,  so  general,  and  of  such  long  standing,  that  they  might  fairly 
be  presumed  to  have  been  known  and  acted  upon  by  the  parties ;  and,  where 
a  usage  is  at  all  doubtful,  it  will  not  prevail  (Holderness  v.  Collinson,  7  B.  6c 
C.  212 ;  Blenden  v.  Hancock,  4  C.  &  P.  156),  And,  in  cases  where  the 
party  claiming  the  lien  is,  from  the  nature  of  his  trade,  under  a  legal  obli- 
gation to  accept  employment  from  any  one  who  ofiers  it,  and,  for  that  reason, 
has  a  right  to  a  particular  lien  upon  property  intrusted  to  him  in  the  course 
of  his  trade,  the  evidence  of  any  usage  for  the  extension  of  that  lien  to  a  lien 
for  his  general  balance,  ought  to  be  proved  by  still  stronger  evidence  than  is 
necessary  in  cases  where  no  such  obligation  exists  (Whitaker,  82  ;  Kiikman 
v.  Shawcross,  6  T.  R.  14 ;  8  B.  &  P.  42);  although  the  doctrine  was  formerly 
doubted,  it  seems  to  be  now  settled  that  by  the  common  law,  where  a  party 
is  under  a  legal  obligation  to  receive  half  the  goods,  he  is  also  entitled  to 
retain  them  for  his  own  indemnity  (Ld.  Rayra.  867).  Upon  this  principle 
it  has  been  holden  that  common  carriers  (Skinner  v.  Upshaw,  Ld, 
[  *299  ]  Raym.  752;  Rushworth  v.  Hatfield,  7  East,  224)  and  *innkeeper8 
have  a  particular  lien  upon  the  goods  intrusted  to  their  care  (Thomp- 
son  V.  Lacy,  3  B.  &  A.  283  ;  Procter  v.  Nicholson,  7  C.  &  P.  67).  But  an 
innkeeper  cannot  detain  the  person  of  his  guest,  or  take  the  clothes  off  his 
back  to  secure  payment  of  his  bill  (Sunbolf  v.  Alford,  8  M.  &;  W.  348).  An 
innkeeper  received  the  carriage  and  ho^es  of  a  person  not  residing  at  his 
iun ;  whilst  there  the  owner  took  refreshments  occasionally  at  the  inn,  and  a 
friend  of  his  resided  there  for  some  time  at  the  owner's  credit,  and  by  his 
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direction :  held,  that  the  innkeeper  had  no  lien  upon  the  carriage  for  the  keep 
of  the  horses,  the  standing  of  the  carriage,  and  refreshment  for  the  owner 
and  friend  (Smith  v.  Dearlove,  17  Law  J.  219,  C. P.;  see  "Innkeeper"), 
Nor  the  agister  of  cattle  (Jackson  v.  Cummins,  5  M.  &;  W.  432  ;  Chapman 
V.  Allen,  Cro.  Car.  271).  But,  a  trainer  has  a  lien  on  a  horse  delivered  to 
him  to  train  (Forth  v.  Simpson,  18  Law  J.  263,  Q.  B.;  Jacobs  v.  Latour,  5 
Bing.  130  ;  Judson  v.  Etheridge,  1  C.  &  M.  743).  The  owner  of  a  stallion 
has  a  lien  on  the  mare  for  the  use  of  the  stallion  (Scarfe  v.  Morgan,  4  M.  dz; 
W.  270).  Where  a  carrier  claimed  a  lien  for  his  general  balance,  and  many 
instances  were  proved  in  which  the  right  had  been  insisted  upon  and  acquU 
esced  in^  within  ten  or  twelve  years  back,  and  one  case  in  which  the  same  had 
been  done  thirty  years  ago,  and  it  was  also  proved  that  this  had  been  the  prac- 
tice in  the  north  (where  the  contract  arose)  for  twenty  or  thirty  years,  it  was 
left  to  the  jury  whether  the  usage  was  so  general  as  to  induce  them  to  infer  that 
the  party  employing  the  carrier  knew  it,  and  intended  to  adopt  it.  The  jury 
negatived  the  usage  and  right  of  the  lien,  and  the  King's  Bench  refused  a 
new  trial;  Ld.  Ellenborough,  commenting  on  the  instances  as  not  sufficieptly 
old  or  numerous,  the  evidence  as  open  to  observation,  said,  "  In  many  cases 
it  would  happen  that  parties  would  be  glad  to  pay  small  sums  due  for  the 
carriage  of  former  goods,  rather  than  incur  the  risk  of  a  great  loss,  by  the 
detention  of  goods  of  value"  (Rushworth  v.  Hatfield,  7  East,  228).  Evidence 
of  this  kind  should  be  substantiated  by  different  witnesses,  having  knowledge 
of  the  fact  from  frequent  experience,  persons  who  have  known  and  acted 
upon  it  (lb.;  6  East,  523  b;  Chit.  Rep.  455).  Where  a  general  lien  has 
been  frequently  proved  and  allowed  to  exist,  by  the  usage  of  any  particular 
trade,  the  courts  will  not  allow  the  right  to  be  afterwards  disputed,  or  require 
a  grant  to  give  evidence  of  such  usage.  Attorneys  and  solicitors  have  a  lien 
for  their  general  balance  on  all  papers,  judgments,  &c.,  of  their  clients  which 
come  to  their  hands  in  the  course  of  their  business  (Stevenson  v.  Blakelock, 
1  M.  &  S.  526). 

A  conveyancer  has  no  lien  for  his  charges  on  deeds  delivered  to  him  with 
respect  to  which  he  has  done  certain  business  for  the  owners  of  the  deeds 
(Steadman  v.  Hockley,  15  M.  dz;  W.  553).  But  though  an  attorney  has  a 
general  lien,  as  against  his  own  client,  he  has  not  against  other  persons;  and 
therefore  it  has  been  held,  that,  when  a  party  to  set  off  judgments  in  different 
actions  (which  were  cross-actions),  the  attorney  shall  have  a  lien  for  his  costs 
in  the  particular  cause  only  (per  Abbott,  C.  J.,  Stephens  v.  Weston,  3  B.  & 
C.  535 ;  5  D.  &  R.  399 ;  2  B.  &  C.  800 ;  2  B.  &  P.  28) ;  on  the  other  hand, 
where  a  mortgagee  placed  the  title-deeds  of  the  mortgaged  estate  in  his  attor- 
ney's hands,  and  the  estate  was  sold,  it  was  held  that  the  attorney  might 
retain  the  deeds  from  the  purchaser,  until  costs  due  to  him  from  the  mort- 
gagee were  satisfied  (Ogle  v.  Story,  1  Nev.  dc  M.  474).  An  attorney  has  a 
lien  upon  papeis  belonging  to  a  bankrupt,  not  only  for  his  bill  for  business 
done,  but  for  the  costs  of  an  action  brought  against  the  bankrupt 
*snbsequenlly  to  the  issuing  the  commission,  to  recover  the  amount  [  *300  ] 
of  his  bill  (Lambert  v.  Buckmaster,  2  B.  dz;  C.  616;  5  D.  &  R. 
399).  When  an  attorney  has  to  substantiate  his  lien  in  his  defence  to  an 
action,  he  should  show  that  he  was  employed  by  pit.  as  his  attorney,  also  his 
account,  and  the  general  balance,'  if  he  claims  in  respect  of  one ;  and  he 
should  further  prove  that  the  papers  on  which  he  claims  his  lieu  came  into 
his  bands  in  the  course  of  his  professional  employment,  as  he  can  retain 
other  papers,  which  is  sufficient,  lhaj[)  those  on  which  he  has  done  a  particu- 
lar work  (Hollis  v.  Claridge,  4  Taunt.  808 ;  3  B.  &  C.  225 ;  4  D.  dz  R.  621). 
And  where  an  attorney  received  money  from  his  client  to  pay  a  debt  to  a 
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third  person,  and,  upon  discharging  the  debt,  he  received  back  a  lease  of  his 
client's,  which  was  pledged  to  such  third  person,  as  a  security  for  that  debt, 
it  was  held  to  b^  liable  to  a  general  lien,  as  coming  into  his  possession  in  ihe 
ordinary  course  of  business  (1  M.  &  S.  242).  "  It  seems  doubtful  whether, 
where  an  attorney  (or  any  person  having  a  lien)  has  made  an  agreement  to 
take  bills  for  his  debt,  such  agreement  takes  away  the  right  of  lien"  (per 
Gibbs,  C.  J.,  2  Marsh.  346).  But  even  if  this  were  the  case  the  lien  would 
be  restored  if  the  bills  were  dishonoured  (Lambert  v.  Buck  master,  4  D.  &R. 
126 ;  2  B.  &  C.  616 ;  and  see  Noble  v.  Kersey,  4  C.  dt  P.  90 ;  Crofton  v. 
Poole,  1  B.  &  Ad.  568 ;  Jones  v.  Turnbull,  2  Moo.  &  R.  601 ;  5  Dowl.  591  ; 
Re  Sharpe,  1  Dowl.  142 ;  see  also  Pratt  v.  Vizard,  2  Nev.  &  M.  455 ;  5  B. 
dz;  Ad.  808):  and  see  the  cases  as  to  an  attorney's  lien  collected  (1  Arch. 
Pr.  7th  ed.  86). 

Factors  have  general  liens,  not  only  on  the  article  when  in  their  posses- 
sion, but  on  the  price  of  the  article  when  sold,  and,  having  that  lien,  he  may 
enforce  payment  to  himself  in  opposition  to  the  principal  (per  Bayley,  J., 
Hudson  V.  Granger,  5  B.  &  A.  33 ;  Cowp.  251 ;  3  B.  &  P.  489 ;  2  Bur. 
93d  ;  Vrouger  v.  Wilcox,  Amb.  252 ;  6  T.  R.  262).  But  a  factor  has  not 
a  lien  in  respect  of  debts  which  have  accrued  previously  to  the  time  at  which 
his  character  of  factor  commenced  (3  B.  dt  P.  485,  Alvanly,  C.  J.,  diss,). 

The  right  of  factors  and  agents  to  confer,  a  lien  on  goods  intrusted  to  them 
is  regulated  by  stat.  6  Geo.  IV.  c.  94.  By  the  1st  section  of  this  act  a  con- 
signee making  advances  to  an  agent  or  factor,  who  is  the  shipper  of  goods 
honafidey  on  the  belief  that  he  is  the  owner,  has  a  lien  given  to  him  to  the 
extent  of  his  advances,  which  is  an  alteration  of  the  law  as  it  previously 
stood. 

By  sect.  2  of  the  same  act,  persons  may  receive  a  bill  of  lading,  certifi- 
cate, warrant,  or  order  for  the  delivery  of  goods  in  deposit  or  pledge,  pro- 
vided they  have  not  notice  by  the  document  or  otherwise  that  the  person 
making  the  deposit  is  not  the  owner  of  the  goods. 

By  sect.  3,  any  person  taking  goods  in  deposit  or  pledge  for  a  pre-existing 
debt  from  the  party  in  possession  without  notice  of  his  not  being  the  owner, 
acquires  the  right  or  interest,  but  no  further  of  such  party. 

By  sect.  4,  any  person  may  buy  goods  of  any  agent  and  pay  him  for  the 
same,  although  he  knows  him  to  be  such,  if  the  contract  be  made  in  the 
usual  course  of  business,  and  the  purchaser  has  not  notice  that  the  agent  is 
not  authorized  to  sell  or  receive  the  price. 

By  sect.  5,  any  person  may  accept  goods  or  any  such  document  as  afote- 
said,  on  deposit  or  pledge,  from  any  factor  or  agent,  notwithstanding  he  has 
notice  of  his  character,  but  shall  acquire  no  further  right  or  interest  therein 
(see  now  statute  5  &  6  Vict.  c.  39). 

A  livery-stable  keeper  may,  by  express  agreement,  have  a  lien 
[  *301  ]  for  *ihe  keep  of  horses  (Ry.  &  M.  193;  Mason  v.  Etheredge,  1 
C.  &  M.  743 ;)  but  he  must  prove  such  express  agreement. 

The  vendor  of  goods  not  sold  on  credit  has  a  lien  on  them  for  the  price, 
and  where  the  possession  of  them  is  obtained  by  fraud  the  seller  has  still  a 
right  to  the  possession,  and  may  obtain  trover  (Hawse  v.  Crow,  R.  &  M. 
414). 

It  is  no  answer  to  a  special  lien  that-  the  pit.  has  a  set-off  to  a  larger 
amount  against  the  deA.  unless  there  is  an  agreement  to  deduct  one  debt  from 
the  other  (Pinnock  v.  Harrison,  3  M.  &  W.  532). 

Upon  the  2d  section  of  this  statute,  it  has  been  held  that  a  person  receiv- 
ing East  India  warrants  from  a  factor  In  pledge,  cannot  retain  them  under 
this  statute  against  the  true  owner,  if  the  circumstances  were  such  that  a 
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reasonable  man,  and  a  man  of  business  applying  his  understanding  to 
them,  would  know  that  the  goods  were  not  the  factor's  (Evans  v.  True- 
man,  1  Moo.  6z;  R.  10).  It  has  been  held  upon  this  statute  that  where 
a  broker  accepts  bills  for  his  principal  on  the  security  of  goods  then  in  his 
hands,  and  pledges  the  goods  with  a  person  who  has  no  notice  of  the  agency, 
and  does  not  inform  the  principal  of  the  transaction,  the  broker  only  trans- 
fers such  right  as -he  has,  which  is  a  right  to  be  indemnified  against  the  bills 
accepted,  and  that  the  principal  having  satisfied  those  bills,  has  a  right  to 
have  his  goods  back  from  the  pawner,  without  paying  the  amount  for  which 
•  they  were  pledged  (Fletcher  v.  Heath,  7  B.  &  C.  517).  In  order  to  bring  a 
case  within  this  section  of  the  act,  the  transfer  must  have  been  make  ex- 
pressly as  a  pledge  (Thompson  v.  Farmer,  Moo.  &  M.  48). 

Packers,  being  in  the  nature  of  factors,  are  also  entitled  to  a  lien  for  a 
general  balance  (Green  v.  Farmer,  4  Burr.  2222 ;  4  Esp.  55).  Insurance' 
brokers  have  general  liens  on  goods  for  balances  due  thereon ;  but  this  does 
not  extend  to  any  sub-agent  employed  by  such  brokers  (1  Burr.  493,  494; 
Whitehead  v.  Vaughan,  Cole,  B.  L.  566 ;  Parker  v.  Carter,  ib.  567 ;  Maans 
V.  Henderson,  1  East,  335;  2  East,  523;  2  Camp.  219,  597 ;  7  T.  R.  359, 
360;  3  B.  &  P.  119).  Bankers^  also,  have  liens  on  all  securities -deposited 
with  them  for  the  balances  of  their  general  accounts  (I  Esp.  Ca.  66;  1 
Stark.  1 ;  Davis  v.  Bowsher,  6  T.  R.  488;  1  B.  &  P.  546).  Wharfingers, 
likewise,  have  liens  for  a  general  balance  (Naylor  v.  Mangles,  1  Esp.  109; 
Spears  v.  Hartley,  3  Esp.  Ca.  81 ;  15  East,  428;  1  M'Cle.  &  Yo.  173); 
but  it  is  questionable  in  Hull  whether  they  have  a  lien  for  warehouse- rent 
and  harbourage  (7  B.  &  C.  212).  Calico-printers,  (Cole^B.  L.  429,  460; 
Mellish  v.  Gould,  3  Esp.  268);  and  fullers,  sembie  (8  Taunt.  499;  I  Atk. 
288 ;  1  East,  4)  have  this  general  lien ;  but  it  seems  questionable  whether 
</^«/-5  have  (" Bennett  v.  Johnson,  2  Chit.  Rep.  455;  4  Esp.  53;  1  Bl.  R.  651; 
but  see  6  East,  523;  Rose  v.  Hart,  8  Taunt.  499;  and  see  Cumpston  v. 
Haigh,  2  Bing.  N.  C.  449).  By  the  common  law,  where  a  pariy  is  obliged 
to  receive  goods,  he  is  also  entitled  to  retain  them  for  his  indemnity ;  thus, 
millers  (1  Atk.  235 ;  1  Bl.  R.  653);  printers  (Blake  v.  Nicholson,  3  M.  & 
S.  167);  innkeepers  (8  Mod.  172 ;  1  Bulst.  207 ;  Thompson  v.  Lacy,  3  B. 
&  A.  283) ;  and  carriers  (6  T.  R.  14 ;  3  B.  &  P.  44 ;  6  East,  25;  supra), 
have  a  lien  upon  the  property  intrusted  to  their  charge. 

To  enable  the  above  persons  to  establish  their  right  .of  detaining  property 
for  their  general  balances,  they  must  prove  their  acting  in  the  above  charac- 
ters, and  that  the  property  came  to  them,  and  that  they  kept  them  in  their 
possession  in  such  respective  characters.  And  bankers  will  not  establish 
their  right  of  detaining  the  goods,  if  it  appear  that  the  instrument 
was  left  at  the  banking-house  by  *roistake,  they  having,  on  appli-  [  *302  ] 
cation,  declined  to  advance  money  on  it  as  a  security  (7  Taunt. 
292 ;  but,  as  observed,  per  Abbott,  C.  J.,  Bolland  v.  Bygr;ive,  Ry.  &  M. 
273);  '^  where  it  appears  that  bankers  had  discounted  bills  for  a  customer 
to  a  large  amount,  which  were  unpaid  at  the  time  of  action,  brought,  and 
had  also  accepted  a  bill  for  his  accommodation  to  a  large  amount,  not  then 
due,  I  think  that  a  banker  who  stands  in  this  relation  to  a  customer  has  a 
lien  upon  any  securities  of  that  customer,  which  may,  for  any  purpose  be 
placed  in  his  hands.'' 

Where  a  general  lien  has  been  judicially  ascertained  and  established,  and 
in  the  case  of  a  banker's  lien  on  securities  deposited  with  him  by  customers, 
it  becomes  part  of  the  law  merchant,  and  is  judicially  noticed  by  the  courts 
(Brandon  v.  Barnett,  3  C.  B.  519).  The  lien  of  factors  or  agents  is  regu- 
lated by  t)  Geo.  IV.  c.  94 ;  b6iQ  Vict.  c.  39). 
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Particular  Liens.']  Such  liens  may  be  acquired  by  express  cc*;ljpact,  by 
implied  contract,  as  by  usage  of  trade,  &c.,  or  by  legal  relation. 

A  particular  lien  may  be  acquired  in  any  case  where  the  parties  stipulate 
for  it,  either  by  parol  or  in  writing ;  and  it  may  be  created,  either  where  the 
goods  are  placed  in  the  hands  of  a  person  for  the  execution  of  some  par- 
ticular purpose  on  them,  with  an  express  contract  that  they  shall  be  con- 
sidered as  a  pledge  for  the  labour,  &c.,  the  execution  of  that  purpose  may 
occasion ;  or  where  property  is  merely  pawned  or  delivered  for  bare  custody 
to  another,  for  the  sole  purpose  of  being  a  security  for  a  loan  made  to  the 
owner  on  the  credit  of  it  (Cro.  Car.  271). 

A  particular  lien  may  exist  where  there  is  a  long-established  general  usage 
of  trade  to  that  ef!ect,  or  where  tbtsre  is  a  particular  usage  of  trade  between 
the  parties  themselves,  which  might,  in  effect,  be  considered  as  an  implied 
contract  for  the  lien.  The  existence  and  extent  of  liens  created  in  this  man- 
ner are  matters  of  evidence  (Kirkman  v.  Shawcross,  6  T.  R.  14).  Where 
the  usage  is  doubtful,  it  will  not  prevail  (Holderness  v.  Collinson,  7  B.  &  C. 
212).  And,  where  a  wharfinger  at  Hull  claimed  a  general  lien  for  wharf- 
age, labourage  (comprising  landing,  weighing,  and  delivery  and  warehouse- 
rent),  the  claim  for  wharfage  was  admitted;  but,  as  to  the  residue,  upon  a 
case,  stating  that  in  Hull  such  claim  had,  in  a  great  majority  of  instances, 
been  acquiesced  in,  but,  in  others,  had  been  rejected,  and  that  the  right  had 
long  been,  and  still  was,  disputed  there,  it  was  held  that  the  claim  could  not 
be  supported,  as  the  right  of  general  lien  arises  out  an  express  or  implied 
contract,  of  which  the  former  had  not  been  made,  and  the  latter  could  not 
be  inferred  from  ftie  circumstances  stated  in  the  case  (Holderness  v.  Collin- 
son, 7  B.  &  C.  212). 

A  particular  lien  may  be  created  by  legal  relation  in  two  ways :  first, 
where  the  law  throws  an  obligation  on  a  party  to  do  a  particular  act,  and  in 
return  for  which,  to  secure  payment,  it  gives  him  such  lien  (1  Esp.  109); 
as  in  the  case  of  common  carriers,  innkeepers,  &e.  (Raym.  867 ;  Kirkman 
v.  Shawcross,  6  T.  R.  17 ;  3  B.  &  P.  42  ;  Jourdain  v.  Lefevre,  1  Esp.  615) ; 
and  secondly,  where,  from  circumstances,  a  party  has  bestowed  his  labour 
and  expense ;]pon  the  property  detained,  thereby  creating  a  moral  and  legal 
obligation  on  the  owner  of  such  property,  to  make  a  remuneration  before  he 
can  take  them  away.  Upon  the  first  principle  it  has  been  held,  that  common 
carriers  (Raym.  867);  innkeepers  (lb.);  and  farriers  (Yelv.  67); 
[  *303  ]  have  a  particular  lien  for  their  *respective  labours  and  expenses  in 
regard  to  their  particular  employment  (3  Ch.  Com.  L.  539).  And  it 
may  be  taken  as  a  general  rule,  that  wherever  goods  are  delivered  to  a  trades- 
man or  other  person,  forthe  execution  of  the  purposes  of  his  trade  or  occu- 
pation upon  them,  and  he  incurs  expense  and  trouble  in  the  execution  of  such 
purposes,  he  has  a  particular  lien  on  them  (1  Atk.  228,  235 ;  and  see  the 
various  instances  pointed  out  in  3  Ch.  Com.  L.  539  to  541 ;  2  Selw.  N.  P. 
10th  ed.  1371,  et  seq.;  Steadman  v.  Hockley,  15  M.  &  W.  553,  per  Parke, 
B. ;  Jackson  v.  Cummins,  5  M.  <k  S.  342 ;  Scarfe  v.  Morgan,  4  M.  &  W. 
270 ;  Bevan  v.  Waters,  Moo.  &  M.  235 ;  Lilley  v.  Barnsley,  1  C.  &  K. 
344;  Marks  v.  Lahee,  4  Sco.  137 ;  Chase  v.  Westmore,  5  M.  &  S.  180; 
Jacobs  v.  Laterar,  5  Bing.  130).  It  seems  that  a  workman  who  is  employed 
to  weigh  or  measure  a  chattel  has  a  lien  thereon  for  his  charge  (Steadman 
V.  Hockley,  supra^  per  Pollock,  C.  B.,  and  Rolfe,  B.;  Hollis  v.  Claridge,  4 
Taunt.  308).  If  a  party  undertake  to  repair  a  carriage  for  his  creditor  for 
ready  money,  the  debtor  has  a  lien  on  the  carriage  for  the  price  of  the  re- 
pairs, ond  the  creditor  cannot  claim  the  carriage  on  a  mere  oficr  to  set  off 
the  debt  against  the  price  (Clark  v.  Fell,  1  Nev.  &  M.  244). 
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A  vendor  of  property  has  a  particular  lien  upon  it,  as  long  as  it  remains 
in  his  possession,  and  no  constructive  delivery  has  taken  place,  and  the 
vendee  neglects  to  pay  or  tender  the  price  agreed  upon  for  it  (1  H.  Bl.  363 ; 
2  Bla.  Com.  448 ;  1  Taunt.  458 ;  see  afUCi  ^'  Goods  ;"  post^  *'  Stoppage  in 
Transitu").  Where  goods  came  into  the  possession  of  a  party  by  finding, 
and  he  has  heen  at  some  trouble  or  expense  in  the  preservation  of  them ;  as, 
where  a  party,  by  his  own  risk,  labour,  or  expense,  preserves  the  property 
of  another  from  loss  at  sea,  when  the  owner,  or  those  intrusted  with  the  care 
of  them,  have  either  abandoned  or  are  unable  to  protect  or  secure  them,  he 
is  entitled  by  the  common  law  to  take  possession  of  the  goods  saved,  until  a 
proper  compensation  is  made  to  him  for  his  trouble  (Raym.  393  ;  Salk.  654 ; 
2  H.  Bl.  254 ;  5  Burr.  2732)  ;  but  this  rule  only  applies  to  cases  where  the 
property  is  saved  from  loss  at  <ea,  and  not  where  it  is  saved  from  loss  on  a 
river,  or  on  land  (lb.) ;  and  the  finder  of  a  horse,  &c.,  has  not  a  lien  on  it 
for  its  expense  of  keep,  &c.  (2  Bl.  R.  1171 ;  2  H.  Bl.  264 ;  3  Ch.  Com.  L. 
643). 
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Lien,  haw  icq^ved.']    If  the  party,  when  goods  are  demanded  of  him, 
rests  his  refusal  to  detain  them  upon  a  different  groundy  making  no  mention 
of  the  lien,  it  will  be  considered  as  a  waiver  of  it  (Boardman  v.  Sill,  1  Camp. 
410 ;  2  Bing.  23;  3  Stark.  272 ;  see  Snipe  v.  Morgan,  4  M.  &  W.  70) ; 
or,  if  he  set  up  a  lien  of  a  diflerent  nature  from  that  which  he  proves  on  the 
trial,  as  in  Knight  v.  Harrison,  10th  December,  1823,  MS.,  where  the  pit. 
brought  trover  for  100  pieces  of  calico :  the  def\.  was  commission-agent  at 
Manchester,  and  bought,  as  agent  of  Moravia  and  Co.,  in  London,  of  pits., 
at  Manchester,  1 500  pieces  of  calico,  to  be  paid  for  by  bill  drawn  by  pit.  on 
Moravia  and  Co.    These  were  delivered  to  defl.  on  2nd  October ;  on  the  4th 
October,  Moravia  and  Co.  slopped  payment ;  pit.  applied  to  deft,  to  have  the 
goods  then  in  his  hands ;  deft,  at  first  promised  to  return  them^  they  not 
having  been  drawn  for,  but  afterwards  he  said  he  would  not  deliver  them,  as 
it  was  doubtful  whether  he  could  safely  do  so.     Pits,  obtained  an  order  on 
Moravia,  and  showed  the  order  to  deft.,  on  which  he  said  he  would  not  give' 
up  the  goods  until  Moravia  and  Co.  had  paid  his  general  balance,  the 
amount  of  which  he  did  not  state ;  pits,  demanded  and  tendered  an 
indemnity,  but  deft,  refused  to  accept  it,  and  pit.  *brought  this  [  *304  ] 
action ;  for  the  deft.,  it  was  contended  that  he  had  a  general  lien 
for  his  whole  balance;  secondly,  that  he  had  a  lien  for  49/.,  expense:^, 
incurred  by  deft,  in  getting  the  goods  glazed,  &c. ;  but  Abbott,  C.  J.,  said, 
*'  He  has  no  lien  for  his  general  balance  as  against  the  pits.,  as,  at  the  time 
of  the  demand,  he  insisted  on  having  his  general  balance,  and  did  not  name 
his  particular  lien,  but  made  too  large  a  claim :  he  is  precluded  from  now 
setting  it  up,  for,  if  he  had  relied  upon  that  at  the  time,  it  is  most  probable 
pit.  would  have  paid  it ;  and,  as,  I  have  no  doubt,  I  will  not  reserve  the 
point."    Verdict  for  the  pit.,  825/.    Where  the  parties  contract  for  a  partic- 
ular time  or  mode  of  payment,  it  is  also  a  waiver,  and  destroys  his  right  of 
lien,  the  detention  of  the  property  in  such  case  being  inconsistent  with  the 
contract  (lb.).     So,  where  he  claims  to  hold  them  as  a  lien  for  a  debt 
due  from  a  third  party  (Dicks  v.  Richards,  4  Man.  &  Gr.  574 ;  Thompson 
V.  Trail,  6  B.  &  C.  36 ;  Jones  v.  Tarlton,  9  M.  &  W.  675 ;  see  Scarfe  v. 
Morgan,  4  M.  &  W.  270).     So,  where  the  owner  of  a  ship,  having  a  lien 
on  the  goods  until  the  delivery  of  good  and  approved  bills  for  the  freight, 
took  a  bill  of  exchange  in  payment,  and,  though  be  objected  to  it  at  the  time, 
afterwards  negotiated  it,  it  was  held  that  such  negotiation  amounted  to  an 
approval  of  the  bill  by  him,  and  that  it  was  a  relinquishment  of  his  lien  on 
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the  goods  (Horncastle  v.Farren,  3  B.  &  C.  497;  2  Marsh.  343;  Stevenson 
V.  Blakelock,  1  M.  &  S.  544). 

The  lien  will  he  waived  by  parting  with  possession ;  thus,  where  the 
goods  were  taken  in  execution  against  the  party  claiming,  the  lien  was 
waived  (Jacobs  v.  Latour,  5  Bing.  130).  So,  where  a  coachmaker  repaired 
a  carriage,  and  allowed  the  owner  to  take  it  away,  it  was  ruled  that  he 
could  not  retain  it  for  the  repairs  when  again  brought  back  -to  him  (Hart- 
ley V.  Hitchcock,  1  Stark.  408 ;  and  see  Jones  v.  Pearle,  1  Stra.  557).  So, 
where  the  goods  upon  which  a  lien  is  claimed  are  wrongfully  parted  with, 
the  owner  may  recover  them  in  trover  from  the  holder  (Scott  v.  Newington, 

1  Moo.  &  R.  252 ;  see  Howes  v.  Ball,  7  B.  dz;  C.  481 ;  Ryall  v.  Rolle,  1 
Atk.  165;  Reeves  v.  Capper,  5  Bing.  N.  C.  140) ;  and  in  such  case  he  need 
not  tender  what  is  due  (Jones  v»  Cliff,  1  C.  &  M.  540 ;  3  Tyrw.  576)i 
Where  the  town  agent  of  an  attorney  parts  with  the  possession  of  papers, 
even  by  mistake,  his  lien  is  at  an  end ;. but,  if  they  did  not  get  lawfully  out 
of  his  possession,  his  lien  continues,  and  he  may  maintain  trover  for  them 
(Dixon  V.  Stock  ley,  7  C.  &  P.  587).  Where  goods  upon  which  the  cap-, 
tain  of  a  ship  has  a  lien  are  deposited  in  the  king's  war^ouse,  in  pursu- 
ance of  the  requisition  of  the  act  of  parliament,  th^  lien  is  not  thereby 
waived  (Ward  v.  Felton,  1  East,  512 ;  Wilson  v.  Kymer,  1  M.  &  S.  167). 

When  revived.']  Where  a  party  has  given  up  possession,  and  lost  his  lien, 
he  cannot  revive  it  by  stopping  the  goods  in  transitu  (Sweet  v.  Pym,  1  East, 
4 ;  1  Stark.  408 ;  3  B.  &  P.  485 ;)  2  D.  &  R.  288;  and,  where  the  seller  garts 
with  his  goods,  he  loses  his  lien  (1  Stra.  566).  But  where  goods,  which 
have  been  subjected  to  a  general  lien,  have  been  parted  with,  if  they  once 
return  into  the  same  possession  in  the  course  of  dealing,  the  lien  will  be 
restored,  because,  as  the  right  would  attach  upon  any  fresh  goods  coming 
into  possession,  which  is  the  character  of  a  general  lien,  there  seems  to  be  no 
renson  why  it  should  not  equally  attach  upon  the  same  goods  back  again 
(Paley,.P.  &  A.  107);  not  so  as  to  a  part.     And  where  a  policy -broker, 

who  had  a  general  lien  on  the  policy  of  insurance,  had  parted  with 
[  *305  ]  it,  afterwards  regained  possession  *of  it,  it  was  held  that  his  lien 

thereby  revived  (2  Moo.  34 ;  3  Ch.  Com.  L.  558;  Whitehead  v. 
Vaughan,  Cole,  B.  L.  7th  ed.  547 ;  Levy  v.  Barnard,  8  Taunt.  149). 

A  general  right  of  detaining  a  thing  until  the  money  due  for  the  work 
done  upon  it  be  paid,  may  be  waived  by  a  special  agreement  as  to  the  time 
or  mode  of  payment;  but  not  merely  by  an  agreement  for  the  payment  of  a 
fixed  sum,  although  a  contrary  opinion  was  once  held  (Chase  v.  Westmore, 
5  M.  &  S.  180;  cited  and  distinguished  by  Bayley,  B.  in  Sanderson  v.  Bell, 

2  C.  &  M.  311 ;  see  also  the  opinion  of  Gibbs,  C.  J.,  to  the  same  efR^ct,  in 
Hulton  V.  Bragg,  2  Marsh.  345,  349 ;  and  7  Taunt.  25.  But  see  Tate  v. 
Meek,  8  Taunt.  280).  The  principle  seems  to  be  this,  that  a  special  agree- 
ment does  not  of  itself  destroy  the  right  to  detain  ;  but  if  it  contain  some  term 
inconsistent  with  that  right,  it  will. 

A  lien  in  respect  of  a  debt  is  not  destroyed  by  the  Statute  of  Limitations, 
though  the  remedy  by  writ  to  recover  the  debt  itself  may  be  gone  (see  Spears 
v.  Hartley,  3  Esp.  81 ;  Higgins  v.  Scott,  2  B.  &  Ad.  413). 

Where  deft,  pleaded  a  lien,  and  pit.  replied  a  tender  of  100/.  under  a  vide- 
licctf  and  issue  was  joined  on  the  sufficiency  of  the  tender:  held,  that  the  sum 
was  material  (Markes  v.  Lahee,  3  Bing.  N.  C.  408).  A  tender  for  work 
actually  done  on  a  chattel,  though  that  be  not  all  contracted  for,  puts  an  end 
to  all  lien  on  it  (Lillie  v.  Barnsley,  1  C.  6z;  K.  344). 
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LIGHTS. 
See  "Ancient  Windows." 


LIMITATIONS,  Statute  op.(a) 

Pleadings  as  to,  p.  306. — Declaration^  p.  305. — Flea,  p.  306. — Repli- 
cation^  p.  307. 

Precedents,  p.  308. 

Effects  of,  in  General. — Enactment  of  21  Jac,  1,  and  4  Anne^  c,  16, 
p.  308. — 2b  what  Cases  they  extend^  p.  309. — When  Statute  begins  to 
run^  p.  309. — Exception  as  to  Merchants^  Accounts^  p,  311. — How  tJie 
Demand  wjay  be  revived  by  Acknowledgment  or  Promise^  p.  312. — 
Nature  of  Acknowledgment  or  Promise^  p.  312;  miist  be  in  writings 
315;  and  by  and  to  whom  made^  ^c,  p.  316. 


Pleadings  as  to. 

Declaration.']  Jn  actions  to  recover  a  debt  after  the  lapse  of  six  years,  if 
the  pit.  rely  on  a  subsequent  promise,  to  take  the  case' out  of  the  statute,  and 
such  a  promise  were  qualified  or  conditional,  as  to  pay  when  the  deft,  is 
able,  &c.,  declaration  must  be  so  framed  as  to  agree  with  the  acknowledg- 
ment (Tanner  v.  Smart,  6  B.  &  C.  60  J,  603 ;  9  D.  &  R.  649 ;  Pittam  v. 
Foster,  1  B.  &  C.  248 ;  2  D.  &  R.  363 ;  Haydon  v.  Williams,  7  Bing.  163). 
See  Humphreys  v.  Jones,  14  M.  &  W.  1 ;  Hunt  v.  Prendergast,  ib.  743 ; 
Irving  V.  Veitch,  3  M.  &  W.  90 ;  Stone  v.  Rogers,  2  M.  &  W.  443). 

Where  the  debt  is  revived  by  an  absolute  acknowledgment  within  six 
years,  it  suffices  to  declare  on  the  original  promise  (Lea per  v.  Tat- 
ton,  16  East,  424;  Upton  v.  Else,  12  Moo.  303).  So,  *when  the  [  *306  ] 
promise  is  to  pay  on  demand,  for  the  bringing  the  action  is  a  suffi- 
cient demand  (see  Waters  v.  Thanet  (Earl),  2  Q.  B.  757).  So  upon  a  pro- 
mise to  pay,  if  another  party,  who  was  liable  to  pay,  did  not  when  applied 
to  (Humphreys  v.  Jones,  14  Moo.  &  W.  1).  But  the  declaration  must  be 
special  when  the  deft,  promised  to^ay  the  money  at  a  certain  time  after  de- 
mand (Waters  v.  Thanet  (Earl),  2  tj.  B.  757). 

In  an  action  by  an  executor,  upon  promises  to  the  testator  in  his  life-time, 
it  is  not  sufficient,  in  answer  to  the  plea  of  the  Statute  of  Limitations,  to  give 
in  evidence  an  acknowledgment  to  the  executor  within  six  years,  per  Bay- 
ley  J.:  and  this  would  apply  where  an  attorney  or  agent  has  made  a  subse- 
quent promise  to  make  satisfaction  to  the  pit.  for  costs  in  consequence  of  his 
negligence  (Short  v.  McCarthy,  3  B.  &  Ad.  626;  Whitehead  v.  Howard,  6 
Moo.  105 ;  Brown  v.  Howard,  2  B.  dz;  B.  73).  It  is  often  advisable,  in  actions 
at  the  suit  of  an  executor,  or  the  assignee  of  a  bankrupt,  that  counts  should 

(a)  2  U.S.Digr.  p.  795;  2  Supp.  U.  S.  Di^.  p.  318;  1  Ann.  Dig.  p.  351;  2  Id.  p. 
250;  3  Id.  p.  31!^. 
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be  inserted  in  the  declaration,  laying  the  promise  to  the  pU.,  in  his  represen- 
tative character  (Bing.  253,  254;  8  Moo.  146).  If  the  pit  declares  on  a 
promise  to  the  testator  or  bankrupt  alone,  a  promise  to  the  executor  or  as- 
signee could  not  be  given  in  evidence  (Sareli  v.  Wine,  3  East,  409 ;  Ward 
V.  Hunter,  6  Taunt.  210 ;  Pittam  v.  Foster,  1  B.  &  C.  249,  251 ;  2  D.  &  R. 
368,  370).  In  assumpsit  against  husband  and  wife  and  A.,  the  declaration, 
alleging  a  promise  by  A.  and  wife  before  marriage,  proving  a  promise  by  A. 
aAer  the  marriage,  she  having  been  married  more  than  six  years,  will  not 
sustain  the  issue  under  the  plea  of  actio  non  accrevit  (Pittam  v.  Foster,  1  B. 
&  C.  248;  2  D.  &  R.  363).  However,  in  the  common  cases  of  acknow- 
ledgments, the  law  raises  by  implication,  the  same  promise  as  that  stated  in 
the  declaration  (3  B.  &  Ad.  631 ;  Morris  v.  Norfold,  1  Taunt.  212);  and, 
therefore,  the  declaration  merely  states  the  original  promise,  as  in  cases 
where  the  statute  does  not  apply;  and  the  pit.  may  prove  his  debt  under  the 
account  stated,  whenever  there  is  sufficient  acknowledgment  (16  East,  423). 
A  verbal  promise  or  acknowledgment  was  formerly  a  sufficient  answer  to 
the  defence  of  the  Statute  of  Limitations.  But  by  Lord  Tenterden's  act,  9 
Geo.  IV.  c.  14,  the  promise  or  acknowledgment  must  be  in  writing,  and 
signed  by  the  party  chargeable.  The  effect  of  this  act  appears  to  be,  not  to 
alter  the  law  as  to  the  sufficiency  of  acknowledgment  and  promise  for  the 
purpose  of  meeting  the  plea  of  the  statute  of  limitation,  further  than  by  re- 
quiring such  acknowledgment  or  promise  to  be  in  writing  (Haydon  v.  Wil- 
liams, 4  Moo.  &  P.  818 ;  7  Bing.  163 ;  Brigstock  v.  Smith,  1  C.  &  M.  483). 

Plea.']  The  statute  must  be  pleaded  specially,  (1  Ven.  191 ;  1  Lev.  110; 
Gould  V.  Johnson,  1  Salk.  278 ;  Draper  v.  Glassop,  1  Ld.  Raym.  153). 
Although  it  should  appear  on  the  face  of  the  declaration  that  the  cause  of 
action  did  not  arise  within  six  years,  as  it  forms  no  defence  under  the  gene- 
ral issue  (2  Saund.  63,  n.  6;  Salk.  278 ;  Ld.  Raym.  153-838).  By  the  new 
rule  of  pleading,  H.  T.  4  Will.  IV.,  all  defences  of  this  kind  must  be  put 
upon  the  record  ;  however,  it  seems  that,  aller  a  considerable  lapse  of  time, 
the  jury  may  presume  payment,  and  Dallas,  C.  J.,  in  Stark.  497,  lefl  it  to 
the  jury,  after  a  lapse  of  thirteen  years ;  and,  on  a  note,  due  more  than 
twenty  years,  Ellenborough,  C.  J.,  held  pit.  could  not  recover,  as  the  same 
rule  of  presumption  of  payment  raised  on  deeds  after  a  lapse  of  twenty  years, 
would  apply  (5  Esp.  Ca.  52;  see^os^,-  but  see  1  D.  &  R.  19).     In  debt,  it 

was  formerly  held,  that  as  the  plea  of  fti/  debet  was  in  the  present 
[  •307  ]  tense,  the  statute  might  have  been  *given  in  evidence  under  it  (1 

Salk.  278 ;  sed  qucere^  1  Saund.  283,  n.  2).  But  the  new  rules  of 
pleading,  H.  T.  4  Will.  IV.,  declare,  that  the  plea  of  nt/cfeftei  shall  no  longer 
be  allowed  in  any  action ;  it  has,  however,  been  questioned  whether  actions 
of  debt  on  penal  statutes  come  within  the  purview  of  their  provisions  ;  semble^ 
it  does  not  (Faulkner  v.  Chevell,  6  Ad.  &  E.  613). 

The  plea  that  the  causes  of  action  did  not  accrue  within  six  years  is  the 
best  form,  and  may  be  adopted  with  safety  in  all  cases,  as  the  statute  ope- 
rates a  bar  only  from  the  time  the. cause  of  action  arose;  and  it  is  the  only 
form  applicable  to  the  cases  of  actions  brought  for  breach  of  promises, 
founded  on  collateral  and  executory  considerations,  whereon  a  cause  of 
action  does  not  immediately  accrue  on  making  the  promise  (Sehv.  N.  P. 
135,  10th  edit.),  as  in  actions  upon  promises  to  pay  money  (3  B.  &  B.  288; 
2  Ld.  Raym.  838),  or  to  do  any  act  at  a  future  period,  dec.  (2  Taunt.  323 ; 
Saund.  33,  n.  2  ;  283,  n.  2 ;  2  Saund.  63  (6)  ).  But  if  the  assignee  of  a 
bankrupt  declare  that  the  deft,  was  indebted  to  the  bankrupt,  and  promised 
pit.  to  pay,  this  plea,  this  would  be  no  answer,  and  is  bad  on  demurrer  (2 
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Stra.  919 ;  see,  also,  2  H.  B.  561).  This  is  the  necessary  form  in  an  action 
for  a  tort,  where  the  cause  of  action  docs  not  rise  immediately  on  the  tort 
being  committed,  but  from  some  consequence  of  such  tort  (see  Dyster  v. 
Battye,  3  B.  dz;  A.  448) ;  where  the  plea  of  "  not  guilty  within  six  years" 
was  held  bad.  A  plea,  that  the  several  supposed  causes  of  action  in  the 
declaration  mentioned  did  not  accrue,  is  good,  because  "supposed"  is  equiva- 
lent to  "  alleged"  (Eavestaff  v.  Russell,  10  M.  &  W.  365).  It  may  be 
pleaded  with  the  general  issue,  and  any  other  plea.  In  assumpsit  on  several 
promises  in  different  counts,  if  the  defl.  pjead  the  Statute  of  Limitations  to 
the  whole,  and  it  is  a  bad  plea  as  to  one  of  the  counts,  it  will  also  be  insuf- 
ficient as  to  the  residue  (1  Lev.  48). 

It  seems  that  the  plea  of  the  Statute  of  Limitations  need  not  conclude 
with  a  verification  (Bodenham  v.  Hill,  7  M.  &  W.  274 ;  8  Dowl.  863 ;  and 
see  Attwood  v.  Taylor,  1  M.  &  G.  288,  n.  (a) ;  but  it  must,  nevertheless, 
be  signed  by  counsel  (Roberts  v.  Howard,  1  Dowl.  N.  S.  667 ;  see  also 
Spong  V.  Wright,  9  M.  &  W.  629). 

Replication,']  Where  the  Statute  of  Limitations  is  pleaded,  the  pit.  may 
reply  either  that  the  de(l.  did  promise,  or  that  the  cause  of  action  did  accrue 
within  six  years,  in  the  negative  of  the  words  of  the  plea  (see  Murray  v.  E. 
I.  Comp.  5  B.  6z;  A.  215-216).  Pit.  should  reply  that  the  writ  in  the  action 
issued  within  six  years,  when  the  time  of  issuing  the  writ  is  material. 
Thus,  if  the  cause  of  action  accrued  within  six  years  before  the  issuing  of 
the  writ,  but  not  before  the  day  of  which  the  declaration  is  entitled,  and  the 
deft,  plead  the  statute  run  "  before  the  exhibiting  of  the  plt.'s  bill,"  the  ph. 
should  not  traverse  the  plea,  but  show  the  issuing  of  the  writ,  as  the  pro- 
duction thereof  would  not  negative  the  plea  (see  form  in  3  Ch.  PI.  440,  7th 
edit. ;  6  B.  &  A.  453) ;  but  if  the  defl.  in  his  plea  aver  that  the  causes  of 
action  did  not  accrue  within  six  years  "  before  the  commencement  of  tho 
suit,"  a  denial  of  the  plea  seems  sufHcient  (5  B.  &  A.  452 ;  1  D.  &  R.  27). 
The  above  is  the  proper  form  of  replication,  even  when  the  pit.  relics  on  his 
having  issued  and  continued  a  writ  under  2  Will.  IV.  c.  39,  s.  10,  in  order 
to  bar  the  operation  of  the  statute  (Higgs  v.  Mortimer,  1  Exch.  711 ;  Pratt 
V.  Hawkins,  15  M.  &  W.  399;  Dickenson  v.  Teague,  1  C.  M.  &  R.  241). 
When  continued  process  is  pleaded,  the  first  writ  must  be  shown  to  have 
been  returned  (2  Saund.  63 ;  7  T.  R.  7;  6  ib.  617).  It  seems  it  is  not  ne- 
cessary to  reply  the  issuing  and  return  of  successive  writs,  under  2  Will. 
IV.  c.  39  (Harper  v.  Phillips,  7  M.  &  G.  397).  The  exceptions 
*to  the  statute,  as  that  pit.  was  abroad  (see  form  in  3  Ch.  PL  441,    [  *308  ] 

7  edit.) ;  that  the  debts  or  accounts  were  due  between  merchants 

(6  T.  R.  193 ;  2  Saund.  124,  &c. ;  3  Wils.  79);  or  infancy  (2  Saund.  118; 
Lulw.  243),  must  be  replied. 

An  open  account  between  two  tradesmen,  for  goods  sold  by  each  to  the 
other,  without  any  agreement  that  the  goods  delivered  on  the  one  side  shall 
be  considered  as  payment  for  those  delivered  on  the  other,  doeji  not  consti- 
tute such  an  account  as  concerns  the  trade  of  merchandise,  between  mer- 
chant and  merchant,  within  the  exception  of  the  Statute  of  Limitations  (21 
Jac.  I.  c.  16,  s.  3) ;  for  the  exception  in  this  statute  does  not  apply  when  an 
action  of  account  cannot  be  maintained  (Cottam  v.  Partridge,  4  M.  &  G. 
271),  and  the  Court  of  Exchequer  has  decided  that  the  exception  does  not 
apply  in  any  case  to  an  action  of  itidelnlatus  assumpsit  (Inglish  v.  Haigh, 

8  M.  &  W.  769). 

Fraud  cannot  be  set  up  as  an  answer  to  the  statute,  if  the  replication  con- 
tain a  mere  traverse  of  the  plea  (Clark  v.  Hougham,  2  B.  &  C.  149 :  3D. 
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&  R.  322).  As  to  replications  in  actions  at  the  suit  of  executors,  see  1 
Salk.  282;  Raym,  1101 ;  6  Mod.  309;  B.  N.  P.  150;  1  Tidd,  Pr.  21 ;  3 
East,  409 ;  2  Saund.  68,  d^c. ;  in  actions  against  husband  and  wife,  1  B.  & 
C.  248 ;  2  D.  &  R.  863 ;  Tidd,  Pr.  1250.  And,  if  the  pit.  rely  on  fraud 
in  def\.,  it  must  be  specially  replied.  It  is  a  rule,  that  an  entire  replication 
bad  in  part  is  bad  for  the  ivhole;  as,  if  to  a  plea  of  the  Statute  of  Limita- 
tions to  two  counts  of  a  declaration,  the  pit.  should  reply,  that  the  accounts 
were  between  the  pit.  and  ded.,  as  merchants,  if  his  replication  should  be 
bad  as  to  one  of  the  counts,  it  is  bad  also  to  the  other  (Com.  Dig.  Pleader, 
F,  25;  3  T.  R.  376;  1  Saund.  28,  n.  3;  2  Saund.  127).  Where  the 
Statute  of  Limitations  is  pleaded  in  an  action  of  trespass,  or  on  the  case, 
or  in  trover,  the  replications  will  be  similar  to  those  in  assumpsit  (1  Ch. 
PI.  510).  A  conditional  promise  may  be  shown  under  a  common  issue, 
on  a  plea  of  the  statute  (Hart  v.  Prendergast,  14  M.  &  W.  743,  per 
Parke,  B). 

It  seems  that  by  paying  money  into  court  generally  on  the  common 
counts  for  goods  sold,  6ic.,  the  deft,  is  not  excluded  from  the  benefit  of  the 
statute  with  respect  to  the  remainder  of  the  plt.*s  demand  upon  that  count 
(Reid  V.  Dickens,  5  B.  &  Ad.  499 ;  Long  v.  Greville,  3  B.  &  C.  10). 


FrecedenU  (Ch.  PI.  126,  172,  140,  318,  480, 441). 


Evidence. 

Enactment  of  21  Jac,  1,  c.  16,  s.  3.]  By  this  statute  it  is  enacted,  that 
"  all  actions  of  trespass,  quare  clausum  fregitj  &c.,  detinue,  trover,  and 
replevin,  for  taking  away  goods  or  cattle;  all  actions  of  account  and  upon 
the  case  (other  than  such  accounts  as  concern  the  trade  of  merchandise  be- 
tween merchant  and  merchant,  their  factors  or  servants);  all  actions  of  debt, 
grounded  upon  any  lending  or  contract  without  specialty,  or  for  arrearages 
of  rent;  and  all  actions  of  assault,  menace,  battery ,« wounding,  and  impri- 
sonment, shall  be  commenced  and  sued  within  the  times  hereafter  expressed, 
and  not  after;  that  is  to  say,  the  said  actions  upon  the  case,  other  than  for 
slander,  account,  trespass,  quare  clausum  fregity  d^c,  debt,  detinue,  and 
replevin,  within  six  years  next  after  the  cause  of  such  actions  or  suit, 
and  not  after;  actions  of  assault,  battery,  wounding,  or  impri- 
[*309]  sonment,  within  four  years;  and  actions  upon  the  case  *for 
words,  within  two  years  next  after  the  words  were  spoken,  and 
not  after."  x 

The  seventh  section  enacts,  that  "if  a  person  entitled  to  any  such  action 
be,  at  the  time  the  cause  of  action  accrued,  within  the  age  of  twenty-one 
years,  feme  coverte^  non  compos  mentis,  imprisoned,  or  beyond  the  seas,  he 
may  sue  within  six  years  from  the  lime  such  impediment  shall  be  removed." 
And  the  statute  4  Anne,  c  16,  s.  19,  enables  a  creditor  to  sue  his  debtor, 
who  was  abroad  when  the  cause  of  action  accrued,  within  six  years  after 
such  debtor's  return  to  this  country. 

When  issue  is  joined,  the  burden  of  proof  lies  on  the  pit.  (Willy  v.  Herr- 
man,  2  C.  &  M.  658).  The  commencement  of  the  action  appears  on  the 
record,  and  that  is  conclusive  (Harper  v.  Phillips,  7  Man.  &  G.  397). 
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To  tckcU  Cases  it  extends,"]  The  operation  of  this  act  is  confined  to  the 
particular  actions  therein  mentioned,  and  does  not  extend  to  actions  of  debt 
on  bonds,  and  other  specialties  (1  Sound.  282 ;  ib.  66  ;  Bac.  Abr.'Limitation?, 
D,  2,  4 ;  see  "  Debt  ;"  3  &  4  Will,  IV.  c.  42) :  nor  does  it  extend  to  actions  of 
annuity  (see  "  Annuity"),  or  of  account,  concerning  the  trade  of  merchants 
(lb.).  It  extends  to  all  actions  upon  a  written  or  parol  contract  (lb.;  Bac. 
Abr.  Limitations,  D,  2,  4);  or  on  a  bill  of  exchange  (Garth.  3);  or  for 
attorney's  fees  (3  Lev.  867);  or  to  an  action  for  rent  on  a  parol  demise 
(Leigh  V.  Thompson,  1  B.  &»A.  625) ;  see  the  respective  heads  throughout 
the  work. 

W?ien  the  StatiUe  begins  to  run.']  In  assumpsit,  the  statute  begins  to  run 
not  from  the  time  when  the  damage  results  from  the  breach  of  the  promise, 
but  the  time  when  the  breach  of  promise  takes  place  (Short  v.  M*Carthey,  3 

B.  &  Ad.  626 ;  Battley  v.  Faulkner,  ib.  288 ;  Brown  v.  Howard,  2  B.  &  B. 
75;  Colvin  v.  Buckle,  SM.  &  W.  680;  Hemp.  v.  Garland,  4  Q.  B.  519). 
Whatever  be  the  form  of  action,  the  breach  of  duty  is  substantially  the  cause 
of  action ;  and  the  statute  is  a  bar  to  the  original  cause  of  action,  and  to  ail 
the  consequential  damages  resulting  from  it,  unless  it  can  be  shown  that 
those  damages,  or  any  part  of  them,  constitute  a  new  cause  of  action,  which 
accrued  within  six  years  (Howell  v.  Young,  6  B«  &  C.  266  ;  2  C.  &  P.  238 ; 
1  Salk.  II ;  Gillon  v.  Boddington,  Russ.  &  M.  161 ;  2  H.  Bl.  14) ;  and,  in 
such  case,  the  allegation  of  special  damnge  is  a  mere  explanation  of  the 
manner  in  which  the  misconduct  of  the  defl.  Twhich  is  the  cause  of  action) 
has  become  injurious  to  pit.;  but,  if  the  fecial  damage  be  of  itself  a  cause  of 
action,  it  would  be  otherwise  (Parker  v.  Bay  lis,  2  B.  &;  B.  75 ;  Brown  v. 
Howard,  4  Moo.  512 ;  3  P.  Wms.  143).  Upon  a  promise  to  indemnify,  the 
statute  runs  from  damnification  (Huntly  v.  Saunderson,  1  C.  &  M.  467 ; 
Reynolds  v.  Doyle,  1  Man.  &  G,  763 ;  Collinge  v.  Hey  wood,  9  Ad.  &  E. 
633 ;  Huntley  v.  Saunderson,  1  C.  &  M.  467).  Each  continuance  of  a 
nuisance  constitutes  a  fresh  cause  of  action ;  and,  where  the  defis.  undermine 
a  wall,  but  which  does  not  fall  till  three  months,  that  being  the  gravamen^ 
or  cause  of  action,  the  limitation  runs  from  such  event  (Roberts  v.  Read,  16 
East,  215  ;  R.  &  M.  161).  The  effect  of  fraud  practised  by  defl.  seems  to 
have  been,  however,  subject  to  some  doubt ;  but  it  would  seem,  that  though 
the  statute  was  a  bar  where  the  fraud  was  complete  more  than  six  years 
before  the  action  brought,  yet  that,  where  the  party  had  been  active  in  cor- 
recting the  original  fraud  within  that  time,  such  act  would  be  a 
sufficient  ground  to  avoid  the  statute  *(CIarke  v.  Hougham,  2  B.  &  [  *310  ] 

C.  153-6 ;  D.  &  R.  322 ;  Doug.  654 ;  1  Bli.  315). 

The  statute  begins  to  run  as  soon  as  there  is  a  complete  cause  of  action, 
and  not  from  the  time  of  making  the  contract  or  promise;  as,  where  a  parly 
contracts  to  pay  a  sum  of  money  at  a  future  period,  or  on  the  happening  of 
a  certain  event,  as  on  the  marriage  of  J.  S.,  the  cause  of  action  only  accruing 
on  the  arrival  of  such  time  or  event,  the  statute  does  not,  till  then,  begin  to 
operate  (Fenton  v.  Emblers,  1  Bl.  R.  253-4 ;  Shulford  v.  Borough,  Godb. 
437). 

Where  the  promise  is  to  pay  as  soon  as  deft,  is  able,  the  statute  begins  to 
run  from  the  time  of  becoming  able  to  pay,  though  pit.  had  no  notice  of  the 
ability,  and  made  no  demand  (Waters  v.  Tlianet,  2  Q.  B.  757).  In  the 
case  of  an  attorney's  bill  (see  Phillips  v.  Hoadley,  9  Q.  B.  744  ;  Rothery  v. 
Munnings,  1  B.  dz;  Ad.  15).  Where  a  sum  of  money  is  payable  by  instal- 
ments (Hemp  V.  Garland,  4  Q.  B.  519);  of  principal  and  surety  (DaVies  v. 
Humphreys,  6  M.  &  W.  153).      Where  work  is  done  under  a  general 
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contract  (Emery  v.  Day,  1  C.  M.  &  R.  246).  Where  goods  are  sold  on 
credit  (Helps  v.  Winterbottom,  2  B.  &  Ad.  431).  On  a  bill  payable  at  a 
future  time,  ihe  statute- runs  from  such  time,  and  not  from  date  of  bill ;  and, 
if  a  note  be  payable  a  month  after  sight,  the  statute  operates  only  from  the 
expiration  of  a  month  after  presentment  (Holmes  v.  Kerrison,  2  Taunt.  323 ; 
and  see  1  Russ.  &  M.  388).  As  to  when  the  statute  begins  to  run  on  bills 
of  exchange,  see  that  title.  Where  a  bill  of  exchange  is  given  as  a 
security  for  money  lent  at  the  time  of  drawing  the  bill,  the  payee  may 
sue  at  any  time  within  six  years  from  the  bill  becoming  due,  and 
not  from  the  loan  (Wittersheim  v.  Carlisle  (Countess  of),  1  H.  Bl. 
631 ;  Wheatley  v.  Williams,  1  M.  &  W.  633).  An  action  for  unliquidated 
damages  is  within  this  clause  (Piggott  v.  Rush,  4  Ad.  &  E.  912). 
If  a  party  who  is  in  prison  when  the  cause  of  action  accrues,  com- 
mences such  an  action  after  the  six  years  have  elapsed,  but  during  the 
continuance  of  the  imprisonment,  the  operation  of  the  statute  is  barred  by 
this  section  (Piggott  v.  Rush,  4  Ad.  &  E.  912).  When  a  married  woman, 
being  an  executrix,  lent  part  of  the  assets  to  her  husband  on  his  and  a 
surety's  promissory  note  for  the  amount :  held,  that  she  had  six  years  after 
her  husband's  death  to  sue  the  surety  (Richards  v.  Richards,  3  B.  &  Ad. 
447).  If  a  right  of  action  accrue  against  several,  and  one  of  them  be  beyond 
seas,  the  statute  does  not  run  until  his  return,  though  the  others  have  never 
left  the  kingdom  (Fannin  v.  Anderson,  7  Q.  B.  811).  If  the  debtor  once 
arrive  in  this  country,  and  he  stop  but  a  few  days,  and  unknown  to  the 
creditor,  the  statute  runs  from  his  arrival  (Gregory  v.  Hurrill,  6  Q.  B.  341 ; 
see  Holl  v.  Hadley,  2  Ad.  &  E.  768).  And,  where  a  demand  or  notice  is 
necessary/,  the  statute  only  runs  from  the  making  thereof.  Thus,  if  goods 
be  consigned  to  a  factor  for  sale,  a  demand  of  account  must  be  made,  and 
an  action  will  not  lie  till  such  demand  ,*  the  statute,  therefore,  begins  to  operate 
only  from  the  time  of  such  demand  (Topham  v.  Braddick,  1  Taunt.  572). 
So,  when  the  cause  of  action  does  not  arise  until  after  request  (Gould  v. 
Johnson,  2  Salk.  422  ;  2  Saund.  63  b,  n.). 

If  the  pit.  be  abroad  at  the  time  when  the  causq  of  action  accrues,  the 
statute  will  not  begin  to  run  till  his  return  (Rochcthildt  v.  Leibman,  2  Stra. 
836;  Fitz.  Abr.  81);  and  he  has  still  six  years  after  his  coming  hither  to 
bring  his  action  (3  Wils.  146;  Strithorst  v.  Gramme,  2  BI.  R.  723;  Le 
Veux  V.  Berkeley,  5  Q.  B.  836) ;  and,  if  he  never  come,  his  right  is  still 
unbarred  by  the  statute,  and  so  is  that  of  his  executors  and  administrators 

(see  ante,  p.  305);  and  foreigners  receive  the  same  advantage  of 
[  *311  ]  this  clause  as  natives  *(2  Bl.  R.  723;  8  Wils.  146);  but,  if  he  be 

in  England  when  the  cause  of  action  accrues,  though  he  afterwards 
goes  abroad,  the  statute  begins  to  run,  as  in  other  cases  (1  Wils.  134).  If 
one  of  several  pits,  be  in  England,  they  must  sue  within  the  six  years  (Perry 
v.  Jackson,  4  T.  R.  616).  Scotland  is  not  considered  as  beyond  sea  (King 
V.  Walker,  1  Bl.  R.  286),  but  Ireland  was  (1  Show.  91).  No  part  of  the 
United  Kingdom  and  Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey, 
Alderney,  Sark,  nor  any  island  adjacent  to  any  of  them  shall  be  deemed  to 
be  beyond  seas  (3  &  4  Will.  IV,  c.  42,  s.  7).  The  4  Anne,  c.  16,  s.  19, 
as  we  have  seen,  extends  the  exception  in  21  Jac  I.  to  cases  where  the  deft, 
is  beyond  the  seas;  and,  by  virtue  of  that  act,  a  right  enures  to  the  ph.  for 
six  years  "  after  defies  return  from  beyond  the  seas,^^  Therefore,  where 
the  deft,  was  in  the  East  Indies  icken  the  cause  of  action  accrued^  it  was 
held  that  pit.  might  sue  him  within  six  years  after  his  return  to  England 
(Williams  v.  Jones,  13  East,  449 ;  see  Plummer  v.  Woodburne,  4  B.  &  C. 
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625 ;  7  D.  6s  R.  25),    So,  from  his  return  from  Ireland  (Lane  v.  Bennett,  1 
M.  <&  W.  70). 

Where  the  case  is  one  of  merchants*  accounts,  the  exception  applies, 
ahhough  there  may  have  heen  no  item  on  either  side  for  a  period  exceeding 
six  years  before  the  commencement  of  the  action  or  suit  (Robinson  v.  Alex- 
ander, 8  Bli.  N.  S.  352 ;  Inglis  v,  Haigh,  8  M.  &  W.  769).  Where  A.  has  an 
account  against  B.  some  of  the  items  of  which  are  more  than  six  years  old, 
and  B.  has  a  cross  account  against  A.,  and  they  meet  and  go  through  both 
accounts,  and  a  balance  is  struck  in  A.'s  favour,  this  amounts  to  an  agree- 
ment to  set  off  B.'s  claim  against  the  earlier  items  of  A.'s,  out  of  which 
arises  a  new  consideration  for  the  payment  of  the  balance,  and  takes  the 
case  out  of  the  operation  of  the  Statute  of  Limitations  ( Ashby  v.  James,  1 1 
M.  &  W.  542). 

The  courts  have  never  laid  it  down  that  an  actual  statement  of  a  mutual 
account  will  not  take  the  case  out  of  the  statute ;  they  have  indeed  deler- 
mined  that  a  mere  parol  statement  of,  and  promise  to  pay  an  existing  debt 
will  not  have  that  effect  (^shby  v.  James,  11  M.  &  W.  543;  Jones  v. 
Ryder,  4  M.  &  W.  32;  overruling  Smith  v.  Forty,  4  C.  &  P.  126;  see 
Hopkins  v.  Logan,  5  M.  &  S.  248).  Qucere,  whether  the  drawing  of  a  bill 
in  plt.'s  favour  is  evidence  of  an  acknowledgment  of  a  debt  in  respect  of  the 
original  demand  for  which  the  bill  is  given  in  an  action  on  the  original 
demand  (Gowan  v,  Forster,  3  B.  dz;  Ad.  512).  Where  a  proctor  sued  the 
ded.  for  the  amount  of  his  bill,  chiefly  for  work  done  in  prosecuting  an 
appeal  to  judgment,  and  it  appeared  that  ader  the  judgment  a  communication 
had  been  made  by  the  opposite  party  to  the  pit.  as  proctor,  and  attended  to 
by  him,  respecting  his  costs,  and  that  an  item  in  respect  of  this  transaction 
had  been  added  to  the  plt.'s  bill,  but  that  no  previous  part  of  the  demand  had 
accrued  within  six  years :  held,  that  the  latter  item  did  not  take  the  rest  out 
of  the  statute..  But  if  there  be  evidence  that  all  the  items  accrued  under  one 
contract  the  statute  will  not  operate  (Rothery  v.  Mannings,  1  B.  &  Ad.  15; 
Phillips  v.  Hoadley,  9  Q.  B.  744).  If  money  lodged  in  the  usual  way  at  a 
banker's,  remain  in  his  hands  for  six  years  without  any  payment  by  him  of 
the  principal  or  allowance  of  interest  thereon,  the  statute  will  be  a  bar  (Pott 
v,  Clegg,  16  M.  &  W.  321). 

As  to  when  the  statute  begins  to  run  for  and  against  executors,  sec  ante, 
that  title.  When  once  the  statute  begins  to  run,  it  continues  (Cotterell  v. 
Dutton,  4  Taunt.  826),  though  the  debtor  die  within  six  years,  and  an  exe- 
cutor  be  not  appointed  until  afler  six  years  (Rhodes  v.  Smcthurst,  6  M.  & 
W.  631). 

*Exception  as  to  Merchants'  Accounts.']  This  exception  extends 
only  to  mutual  accounts  which  are  current  or  open,  and  not  to  [*312] 
accounts  stated  between  them  (1  Mod.  70 ;  1  Vent.  89 ;  1  Lev. 
298;  2  Saund.  124,  127  a,  n.);  but,  if  the  account  be  running  for  twcniy 
years,  it  is  excepted  (lb.);  but,  if  once  staled,  the  statute  operates  (Farring- 
ton  V.  Lee,  2  Mod.  311,  312),  unless  parties  continue  to  deal,  &c.  (lb.). 
The  exception  extends  only  to  actions  of  account,  or  perhaps  to  actions  on 
the  case  for  not  accounting  (Inglis  v.  Haigh,  8  M.  &  W.  769 ;  Coitam  v. 
Partridge,  4  Man.  &  G.  271);  and  not  to  cases  where  the  proper  form  of 
action  is  indebitatus  assumpsit.  This  exception  is  not  confined  to  mere  mer- 
chants (Cranch  v.  Kirkman,  Pea.  C.  121 ;  ond  the  case  of  Shi^rman  v. 
Withers,  Ch.  Ca.  152,  is  not  law ;  2  Saund.  27).  And,  where  there  are 
mutual  accounts  (though  not  merchants'  accounts),  for  any  item  of  which 
credit  has  been  given  within  six  years,  this  is  evidence  of  an  acknowledg- 


812  LIMITATIONS,  STATUTE  OF, 

mentofthe  accounts  being  open,  and  sufficient  to  raise  a  promise  to  pay  the 
balance,  so  as  to  avoid  the  statute  (Catling  v.  Scoulding,  6  T.  R.  189 ; 
Seiw.  N.  P.  140);  this  extends  only  to  nnutual  accounts;  and,  per  Denison, 
J.,  in  Cotes  v.  Harris,  B.  N.  P.  149,  "where  all  the  items  are  on  one  side, 
as  in  an  account  between  a  tradesman  and  his  customer,  the  last  item  which 
happens  to  be  within  six  years  shall  not  draw  al^er  it  those  that  are  of  a 
longer  standing"  (cited  Selw.  N.  P.  140).  See  2  Saund,  126  (6).  But 
since  the  9  Geo.  IV.  c.  14,  the  mere  fact  of  there  being  an  open  and  unsettled 
account  between  two  parties  is  not  sufficient,  there  must  be  a  part  payment, 
or  something  equivalent  to  it,  or  a  distinct  written  acknowledgment  to  have 
this  effect  (Williams  v.  Griffiths,  2  C.  M.  dc  R.  45;  Mills  v.  Fowkes,  5 
Bing.  N.  C.  455;  Coitnm  v.  Partridge,  4  Man.  &  G.  271 ;  Clark  v.  Alex- 
ander, 8  Sco.  N.  R.  147). 

How  the  Demand  may  he  revived  by  Acknowledgment  or  Promise^l  In 
assumpsit  it  has  been  holden,  that  although  six  years  have  elapsed  since  the 
debt  was  contracted,  if  the  debtor  promises  to  pay  it  within  six  years,  the 
statute  does  not  attach,  because  the  promise  founded  on  the  existing  debt 
(which  is  a  sufficient  moral  consideration)  gives  a  new  cause  of  action. 

Nature  of  Acknoicledgment  or  Promise.']  The  statute  9  Geo.  IV.  c.  14, 
makes  no  alteration  in  the  law  further  than  acquiring  the  acknowledgment 
or  promise  to  be  in  writing  signed  by  the  party  chargeable.  No  particular 
form  is  specified.  It  will  suffice  though  it  state  neither  date,  address,  nor 
amount  due  (Hartley  v.  Wharton,  11  Ad.  &  E.  934;  but  see  Kennett  v, 
Milbank,  8  Bing.  38).  An  unequivocal  promise  to  pay  the  claim  yearly 
takes  the  case  out  of  the  act.  An  express  acknowledgment  of  the  debt 
would,  perhaps  (Heylingv.  Hastings,  1  Raym.  421),  always  be  sufficient  to 
infer  a  promise  to  pay,  or  evidence  of  a  promise,  unless  it  were  accompanied 
with  a  direct  refusal,  or  something  said  at  the  time  to  repel  the  inference  of  a 
promise  ( A^Court  v.  Cross,  3  Bing.  329).  The  writing  must  import  an  unquali- 
fied acknowledgmentof  a  debt  from  which  a  promise  may  be  inferred  (Fearn 
v.  Lewis,  6  Bing.  349).  The  acknowledgment  must  be  such  as  will  afford 
some  evidence  that  the  party  intended  to  pay  (Piitam  v.  Foster,  1  B.  &  C. 
250;  2  D.  &  R.  363;  Owen  v.  Woolley,  Bing.  N.  C.  148;  Trueman  v. 
Fenlon,  Cowp.  648 ;  Brigstock  v.  Smith,  1  C.  &  M.  483 ;  Crips  v.  Davis, 
12  M.  &  W.  159);  Williams  v.  Griffiths,  18  Law  J.  210,  Ex. ;  Gardner  v. 
M'Mahon,  3  Q.  B.,  661 ;  Walley  v.  Lacy,  1  Sco.  N.  R.  186; 
[  *313  ]  Mowell  v.  Frith,  3  M.  &  W.  402;  Bird  v.  Gammon,  5  Sco.  213 ; 
*Dabbs  v.  Humphreys,  10  Bing.  446 ;  Collidge  v.  Horn,  3  Bing. 
119). 

It  seems,  also,  that  if  a  party  acknowledge  that  the  debt  once  existed,  but 
at  the  same  time  assert  that  it  has  been  paid  or  discharged,  or  that  there  is 
an  adequate  set-off  against  it,  the  statute  is  hot  defeated  (Swann  v.  Sowell,  2 
B.  &  A.  759 ;  but  see  Boydell  v.  Drummond,  2  Camp.  161 ;  Craig  v.  Cox, 
Holt,  N.  P.  381 ;  Birk  v.  Guy,  4  Esp.  184;  Snook  v.  Mears,  5  Pri.  636). 
In  Clark  v.  Hougham,  2  B.  &  C.  154,  it  is  said,  "wherever  it  appears,  by 
the  acknowledgment  of  the  party,  that  it  is  not  paid,  that  takes  the  case  out 
of  the  statute"  (and  see  Leaper  v.  Tatton,  16  East,  420 ;  Douthwait  v.  Tib- 
butt,  5  M.  &  S.  75} ;  and,  according  to  those  cases,  it  makes  no  diflerencc 
whether  the  acknowledgment  be  accompanied  by  a  promise  or  refusal,  but 
see  3  Bing.  329;  11  Moo.  198).  In  conformity  with  this  doctrine,  it  has 
been  held,  that  an  acknowledgment  of  the  debt,  after  commencement  of  the 
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action,  would  take  it  out  of  the  statute  (Yea  v.  Fowraker,  2  Burr.  1099.    But 
this  case  has  been  overruled  by  Bateman  v.  Pinder,  3  Q.  B.  574). 

A  conditional  or  quali/ied  promise  will  suffice,  and. evidence  on  the  part  of 
the  pit.  will  be  allowed,  to  rebut  such  condition  or  qualification,  in  cases 
where  the  deft,  slates  that  the  debt  was  discharged  by  particular  means,  to 
which  he  refers  wiih  precision,  and  where  ho  has  designated  the  time  and 
mode  so  strictly  that  it  is  impossible  it  could  be  discharged  in  any  other 
manner  than  that  specified  (Beale  v.  Nind,  4  B.  &  A.  568 ;  Davis  v.  Smith, 
4  Esp.  86 ;  see  Partington  v.  Butcher,  6  Esp.  66 ;  Hillings  v.  Shaw,  7  Taunt. 
608J.  A  promise  to  pay  when  able,  is  sufficient,  on  proof  of  ability  (lb.; 
see  Besford  v.  Saunders,  2  H.  Bl.  116;  Tanner  v.  Smart,  6  B.  &  C.  603; 
Edmonds  v.  Downs,  4  Tyrw.  73).  Where  the  deft,  promises  to  pay  the 
debt  by  instalments,  if  time  be  given,  no  proof  of  the  lime  being  given  need 
be  adduced  (Thompson  v.  Osborne,  2  Stark.  98  ;  Campbell  v.  Sewell,  1  Chit. 
Rep.  609).  So,  where  dell,  said  he  would  pay  if  others  did  so,  proof  that 
they  had  done  so  was  held  unnecessary  (Delamainer  v.  Winteringham,  4 
Camp.  185).  Whether  the  promise  be  qualified  or  not  is  a  question  for  the 
court  (Routledge  v.  Ramsey,  8  Ad.  &  E.  221). 

The  acknowledgment  is  not  sufficient,  if  it  merely  import  that  the  claim  is 
unsatisfied,  without  admitting  that  it  ever  existed,  and,  a  fortiori,  it  is  in- 
operative, if  the  defl.  dispute  that  he  ever  was  liable.  It  must  appear,  and 
1)6  acknowledged,  that  there  was  an  original  demand  (Ch.  jun.  Contr,  319 ; 
Rowcroft  v.  Lomas,  4  M.  &  S.  457).  A  qualified  admission  by  a  party 
who  relies  on  an  objection  which  would,  at  any  time,  have  exempted  him 
from  payment,  does  not  take  a  case  out  of  the  act  (Delatorre  v.  Barclay,  1 
Stark.  7;  A'Court  v.  Cross,  3  Bing.  329;  Hart  v.  Prendergast,  14  M.  &  W. 
741).  A  general  admission  that  some  debt  is  due  is  sufficient,  and  pit.  may 
show  ihe  amount  by  other  evidence  (Cheslyn  v.  Dalby,  4  Y.  &  C,  238 ; 
Waller  v.  Lacy,  1  Man.  dc  G.  54 ;  sec  Dickinson  v.  Hatfield,  1  Moo.  &  R, 
141 ;  Spong  v.  Wright,  9  M.  &  VV.  629;  and  cases  collected  in  Ch.  Contr. 
715).  A  promise  to  pay  ^proportion  of  a  joint  debt  will  entitle  the  pit.  to 
that  portion  which  may  be  shown  by  other  evidence  (Lechmere  v.  Fletcher, 
1  C.  &  M.  623 ;  Bird  v.  Gammon,  3  Bing.  N.  C.  883). 

The  following  answers  have  been  held  not  sufficient  to  take  the  case  out 
of  the  statute:  to  a  claim  for  charges  relative  to  the  grant  of  an  annuity,  deft, 
said  '^  bethought  that  it  had  been  settled  at  the  time  theannnlty  was  granted; 
that  he  had  been  in  so  much  trouble  since  that  he  did  not  recollect  anything 
about  ii"  (Hellings  v.  Shaw,  7  Taunt.  611).  So,  where  deft,  re- 
ferred pit.  to  his  attornev,  "  who  was  *in  possession  of  hisdetermi.  [  *314  ] 
nation  and  ability"  (Bicknell  v.  Keppel,  1  N.  R.  20).  "  I  will  see 
my  attorney,  and  will  tell  him  to  do  what  is  right"  (Miller  v.  Caldwell,  3  D. 
&  R.  367).  So,  "  I  cannot  aflTord  to  pay  my  new  debts,  much  less  my  old 
ones"  (Knott  v.  Farren,  4  D.  &  R.  479).  So,  "  I  know  that*  I  ov/e  the 
money,  but  the  bill  I  gave  was  on  a  threepenny  receipt  stamp  and  1  will 
never  pay  it"  (A'Court  v.  Cross,  3  Bing.  329).  The  expression  of  a  hope 
that  a  debtor  may  be  able  to  pay  at  a  future  day  will  not  do  (Hart  v.  Pren- 
dergast, 14  M.  &  W.  741 ;  see  Bird  v.  Gammon,  3  Bing.  N.  C.  883).  So, 
"  Send  me  your  bill,  and  if  just  I  will  not  give  you  the  trouble  of  going  to 
law"  (Spong  V.  Wright,  9  M.  &  W.  629).  So,  "  Since  the  receipt  of  your 
letter  (and  indeed  for  some  time  previously),  I  have  been  in  almost  daily 
expectation  of  being  enabled  to  give  a  satisfactory  reply  to  your  application 
respecting  ihe  demand  of  Messrs.  M.  against  me,  and  propose  being  in  O. 
to-morrow,  and  will  call  upon  you  on  the  matter"  (Morrell  v.  Frith,  3  M.  & 
W,  402). 
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A  part  payment  of  Ihe  demand  will  revive  the  debtor's  liability  to  the  re- 
mainder (see  Doug.  650).  But,  by  9  Geo.  VI.  c.  14,  s.  3,  it  is  enacted, 
"  that  no  indorsement  or  memorandum  of  any  payment,  written  or  made, 
aflor  the  time  appointed  for  this  act  to  take  effect,  upon  any  promissory 
note,  bill  of  exchange,  or  other  writing,  by  or  on  the  behalf  of  the  party  to 
whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such 
payment,  so  as  to  take  the  case  out  of  the  operation  of  the  statute,"  As 
to  payment  of  money  into  court,  sec  poiyt,  '*  Money,  Payment  op  into 
Court"). 

The  payment  must  be  such  as  to  warrant  the  inference  of  an  intention  to 
pay  the  rest  (Wainman  v.  Kynman,  1  East,  118).  It  must  be  made  on 
account  of  the  debt  for  which  the  action  is  brought,  and  as  part  payment  of 
a  larger  debt  (Tippets  v.  Heane,  1  C.  M.  &  R.  252).  Where  the  payment 
is  made  as  and  for  the  whole  which  the  deft,  considers  to  be  due,  that  will 
not  revive  the  rest  (see  Waugh  v.  Cope,  6  M.  &  W.  824).  Where  an  agent 
was  authorized  to  offer  a  less  sum  in  discharge  of  the  whole  de\jt,  which 
was  refused ;  whereupon  the  agent  paid  the  sum  offered  in  part  discharge,  in 
doing  which  he  exceeded  his  authority:  held,  not  to  be  a  part  payment  within 
the  statute  (Linsell  v.  Bonsor,  2  B.  N.  C.  241);  and  a  payment  in  goods,  if 
taken  as  money,  suffices  (Hart  v.  Nash,  2  C.  M.  &  R.  337 ;  Hooper  v. 
Stephens,  4  Ad.  &  E.  71).  The  part  payincnt  by  one  of  several  makers  of 
a  joint  and  several  promissory  note,  will  take  the  case  out  of  the  statute  as 
against  all  (Whitcomb  v.  Whiting,  2  Doug.  654;  Wyatt  v.  Hodson,  8  Bing. 
309 ;  Pease  v.  Hirst,  10  B.  &  C.  122 ;  Dowling  v.  Ford,  11  M.  &  W.  329 ; 
Channell  v.  Ditchburn,  5  M.  &  W.  494;  Pcnham  v.  Raynal,  2  Bing.  306); 
but  it  must  appear  to  be  made  on  account  of  the  note  (Holme'v.  Green,  1 
Stark.  488).  But  where  the  surviving  maker  of  the  note  paid  interest  on  it 
a  Her  his  joint  maker's  death,  this  will  not  revive  the  note  against  the  execu- 
tors of  the  deceased  party,  who  were  never  jointly  liable  with  the  survivor 
(Atkins  v.  Tredgold,  2  B.  &  C,  23);  nor  will  the  payment  by  the  executors 
of  the  deceased  party  revive  the  note  against  the  joint  maker  (Slater  v.  Law- 
son,  1  B.  &  Ad.  396).  Payment  of  interest  will  take  the  case  out  of  the 
statute  (Bealy  v.  Grecnsladge,  2  Cro.  &  J.  61 ;  Purdon  v.  Purdon,  10  M.  & 
W.  562 ;  Evans  v.  Davies,  4,  Ad.  &  E.  840).  Where  a  third  person  makes 
a  payment  to  a  creditor  to  the  use  of  the  debtor,  such  payment  cannot  be 
appropriated  so  as  to  bar  the  statute  (Waller  v.  Lacy,  1  Man.  &  G.  54). 
Where  there  are  two  debts,  and  a  part  payment  is  made  without  any  appro- 
priation, neither  debt  is  taken  out  of  the  statute  (Burn  v.  Boulton,  2  C.  B. 
r  *Qi  r  -I  476).  *\^  a  bill  be  given  in  part  payment,  it  operates  from  the 
*-  "^  J  delivery,  and  not  from  the  payment  (Irving  v.  Veitch,  3  M.  &  W. 
90).  QiuerCy  whether  a  part  payment  by  one  co-executor  would  be  evidence 
against  another  (Scholey  v.  VValton,  12  M.  &  W.  510;  per  Parke,  B., 
•'  Payment  on  a  note  by  an  administrator  who  has  not  administered  in  the 
diocese  in  which  the  note  is  Lo7tum  fiotaLile  suffices"  (Clark  v.  Hooper,  10 
Binnr.  480). 

Where  the  signature  of  the  joint  maker  who  has  made  the  payments  is 
attested  by  a  witness,  that  wiinessmust  be  called  to  show  that  such  maker  is 
a  party  (Wylde  v.  Porter,  3  Nev.  &  M.  585). 

Three  overseers  borrowed  money  for  their  parish  on  the  security  of  their 
notes,  signed  in  their  public  character;  interest  was  paid  by  the  vestry,  one 
of  the  overseers  having  signed  the  accounts :  held,  a  bar  to  the  statute  (Rew 
V.  Pcttct,  1  Ad.  &  E.  196).  Where  trustees  of  certain  legatees  lent  to  deft, 
part  of  the  trust  moneys,  upon  a  promissory  note,  describing  them  as  trus- 
tees: held,  that  part  payment  of  principal  and  interest  to  one  of  the  legatees. 
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took  the  case  out  of  the  statute  (Megginson  v.  Harper,  4  Tyrw.  04).    So 
will  a  payment  made  by  one  of  several  partners,  though  made  in  fraud  of 
his  partners,  and  on  the  eve  of  bankruptcy  (Goddard  v.  Ingram,  8  Q.  B. 
839). 

Where  the  part  payment  is  proved  only  by  the  oral  admission  of  the  deft, 
it  is  not  enough  (Willis  v.  Newham,  3  Y.  &  J.  518 ;  Maghee  v.  O'Neil,  7 
M.  &  W.  631 ;  see  Doe  v.  Beckett,  4  Q.'B.  601).  The  admission  must  be 
in  writing,  and  signed  by  the  party  charged  (Bay ley  v.  Ashton,  12  Ad.  6c 

B.  493;  Eastwood  v.  Saville,  9M.  &  W.  615).  The  appropriation  of  pay- 
ment to  the  particular  debt  may  be  proved  by  the  declaration  of  tlie  debtor 
if  the  payment  itself  be  proved  by  other  evidence  (Waters  v.  Tomkins,  2 

C.  M.  &  R.  723;  Bevan  v.  Getting,  3  Q.  B.  740). 

In  all  cases  where  the  terms  used  by  the  de(\.  are  ambiguous,  it  is  a  ques- 
tion for  the  jury  to  determine  whether  they  amount  to  a  sufficient  acknow- 
ledgment (Lloyd  V.  Maund,  2  T.  R.  760 ;  Rucker  v.  Hannay  (Sijr  S.),  cited 
4  East,  604,  n. ;  Frost  v.  Bengough,  1  Bing.  266 ;  Linsell  v.  Bensor,  2  Bing. 
N.  C.  241 ;  but  see  Morrell  v.  Frith,  3  M.  &  W.  402 ;  Routledge  v.  Ram- 
say, 8  Ad.  &  E.  221). 

Acknowledgment  or  Promise  must  be  in  Writing,]  By  the  late  impor- 
tant act,  9  Geo.  IV.  c.  14,  s.  1,  it  is  enacted,  <*  that  in  actions  in  debt  or 
upon  the  case,  grounded  upon  any  simple  contract,  no  acknowledgment  or 
promise,  by  words  only,  shall  be  deemed  suQcient  evidence  of  a  new,  or 
continuing  contract,  whereby  to  take  any  case  out  of  the  operation  of  the 
said  ena'ctments,  or  either  of  them,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or  contained 
by  or  in  some  writing,  to  be  signed  by  the  party  chargeable  thereby,  and 
that,  where  there  shall  be  two  or  more  joint  contractors,  or  executors,  or 
administrators  of  any  contractor,  no  siuch  joint  contractor,  executor,  or  ad- 
ministrator, shall  lose  the  benefit  of  the  said  enactments,  or  either  of  them, 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any  written  acknow- 
ledgment or  promise,  made  and  signed  by  any  other  or  others  of  them,  pro- 
vided always  that  nothing  herein  contained  shall  alter  or  take  away,  or  lessen 
the  effect  of  any  payment  of  any  principal  or  interest  made  by  any  person 
whatsoever;  provided  also, that  in  actions  to  be  commenced  against  any  two 
or  more  of  such  joint  contractors,  or  executors,  or  administrators,  if  it  shall 
appear  at  the  trial,  or  otherwise,  that  the  pit.,  though  barred  by  either  of  the 
said  recited  acts,  or  this  act,  as  to  one  or  more  of  such  joint  con- 
tractors, or  executors,  or  administrators,  *shall  nevertheless  be  [  *316  ] 
entitled  to  recover  against  any  other  or  others  of  the  defb.  by 
virtue  of  a  new  acknowledgment,  or  promise,  or  otherwise,  judgment  may 
be  given,  and  costs  allowed,  for  the  pit.  as  to  such  defi,  or  defls.,  against  whom 
he  shall  recover,  and  for  the  other  defl.  or  defts.  against  the  pit. :''  see  the  third 
section  as  to  indorsements  of  payment.  Before  this  act,  not  only  a  verbal  pro- 
mise to  pay  the  debt,  but  a  mere  acknowledgment,  would  take  the  case  out  of 
the  act,  not  only  against  the  party  making  it,  but  also  against  his  co*contractor 
(2  Saund.  63);  though,  indeed,  such  promise  or  acknowledgment  would  not 
afiect  the  executor  of  a  contractor  (Atkins  v.  Tredgold,  2  B.  dc  C.  23). 

To  uhom  Promise  or  Acknowledgment  should  be  made."]  It  is  not  neces- 
sary, to  take  the  case  out  of  the  act,  that  the  acknowledgment  be  made  to 
pit.  himself,  or  even  with  a  reference  to  the  particular  suit.  An  acknow- 
ledgment to  a  mere  stranger,  or  third  person,  is  sufficient  to  raise  a  promise 
(Clark  V.  Hougham,  2  B.  &  C.  154 ;  Mountstephen  v.  Brook,  3  B.  &  A. 
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141 ;  HaHiday  v.  Ward,  3  Camp.  H2),  So,  where  deft,  said,  with  reference 
to  another  action,  I  must  pay  Mr.  Peters  .first,  then  I  will  pay  you,  this  was 
held  sufficient  in  an  action  at  the  suit  of  Mr.  Peters  (Peters  v.  Brown,  4  Esp. 
46).  And  therefore  where  A.,  by  a  misrepresentation,  received  of  B.,  and 
several  other  of  his  tenants,  different  sums  of  money,  and  when  B.  applied 
to  him,  saying  tiiat  he  and  the  oiher  tenants  had,  through  the  misrepresenta- 
tion, paid  more  than  was  due,  and  A.  replied,  that  if  there  was  any  mistake 
it  should  be  rectified,  it  was  held,  that  this  obviated  the  statute,  as  well  to  the 
other  tenants  as  to  A.  (2  B.  &  C.  149).  An  acknowledgment  must  be  to  a 
person  who  is  in  existence  to  receive  it  (Ward  v.  Hunter,  6  Taunt.  210). 
An  acknowledgment  to  an  executor  will  not  support  a  count  laying  a  pro- 
mise to  the  testator  (lb. ;  Sarell  v.  Wine,  6  East,  409;  2  Saund.  63  g,  n.). 

By  tchom  Promise  or  Acknowledgment  should  be  made,]  Formerly  it 
was  not  necessary  deft,  himself  should  make  the  acknowledgment;  one,  by 
fin  authorized  agent,  was  sufRcient  to  take  the  case  out  of  the  statute  (Bust 
v«  Palmer,  5  Esp.  145);  and,  on  this  principle  it  had  been  held,  that  where 
pit  relied  on  a  new  promise  made  by  the  wife,  who  managed  the  business, 
and  generally  gave  orders  and  paid  for  goods,  that  her  promise  was  binding 
on  her  husband,  and  would  take  the  case  out  of  the  statute  (Palethrop  v. 
Furnish,  2  Esp.  511).  And,  in  an  action  against  husband,  for  goods  sup- 
plied to  his  wife  while  she  lived  apart,  but  he  occasionally  visited  her,  her 
acknowledgment  was  sufficient  (Gregory  v.  Parker,  1  Camp.  394;  Pittam  v, 
Foster,  4  B.  &  C.  248;  3  D.  &  R.  22) ;  and,  if  defl.  referred  pit.  to  a  third 
person,  he  was  bound  by  such  third  person  (Williams  v.  Innes,  1  Camp.  364, 
366,  n.)  ;  or,  perhaps  by  an  admission  made  by  his  counsel  at  the  trial,  in 
deft.'s  hearing  <Colledge  v.  Horn,  3  Bing.  119).  But  the  statute  9  Geo.  IV. 
c.  14,  requires  the  acknowledgment  to  be  signed  by  the  party  chargeable ; 
an  agent  will  not  suffice,  although  he  sign  in  his  principal's  name,  and  with 
his  assent  (Hyde  v.  Johnson,  2  B.  N.  C.  776). 

An  acknowledgment  by  one  of  several  joint  debtors  was  formerly  sufficient 
to  take  the  case  out  of  the  act ;  but  now,  by  the  9  Geo.  IV.  c.  14,  as  we  have 
seen,  the  promise  or  acknowledgment  by  one  or  more  of  two  joint  contractors, 
is  not  sufficient  to  bind  the  rest  (ante,  p.  315).  The  principle  on  which  this 
was  decided  was,  as  laid  down  by  Lord  Mansfield  (Doug.  682),  that "  payment 
by  one  is  payment  by  all,  the  one  acting  virtually  as  agent  for  the  rest;  and,  in 

the  same  manner,  an  admission  by  one  is  an  admission  by  all,  and 
[  *317  ]  the  *law  raises  the  promise  to  pay  when  the  debt  is  admitted  to  be 

due :"  see  also  Perham  v.  Raynal,  2  Bing.  309.  Therefore,  an 
acknowledgment  by  one  of  several  makers  of  a  joint  and  several  promissory 
note,  has  been  holden  to  be  sufficient  to  take  it  out  of  the  statute,  as  to  the 
others,  and  might  have  been  given  in  evidence  in  a  separate  action  (lb.) ; 
and  that  too,  where  the  other  was  only  a  surety  (2  Bing.  306) ;  so  an  ad- 
mission ader  dissolution  of  partnership  (1  Taunt.  104).  But  an  acknow- 
ledgment by  one  of  several  joint  contractors  should  always  have  been  explicit 
and  positive,  to  have  the  efiect  of  binding  the  others;  and  it  was  not  sufficient 
to  show  a  general  payment  by  a  joint  maker  of  the  note  to  the  payee  within. 
the  six  years,  so  as  to  throw  it  on  the  defl.  to  prove  that  it  was  not  made  on 
the  note  (Holme  v.  Green,  1  Stark.  468).  And  so,  where  one  of  the  joint 
and  several  makers  became  a  bankrupt,  it  was  held  that  the  payment  of  the 
last  dividend  within  six  years  was  a  sufficient  acknowledgment  as  to  the 
other  joint  makers  (2  H.  Bl.  340).  The  propriety  of  this  case  was  doubted 
by  Lord  Elienborough  and  Bay  ley,  J.  in  Brandram  v.  Wharton,  1  B.  &  A. 
466,  on  the  ground  that  the  acknowledgment,  besides  being  a  conatructive 
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one,  was  made  by  the  assignee,  who  never  could  be  called  upon  for  contri* 
bution  also  (Atkins  v.  Tredgold,  2  B.  &  C.  27).  And  so,  in  an  action  against 
A.,  on  the  joint  and  several  note  of  himself  and  B.,  it  was  holden,  that  a 
letter  written  by  A.  to  B.,  desiring  him  to  settle  the  money,  took  it  out  of  the 
statute  (Halliday  v.  Ward,  3  Camp.  32),  and  that  the  court  would  not  go 
beyond  that  case;  therefore,  where  oneof  two  joint  drawers  of  a  bill  became 
a  bankrupt,  and,  under  his  commission,  the  indorsee  proves  a  debt  (beyond 
the  amount  of  the  bill)  for  goods  sold,  and  they  exhibited  the  bill  as  a  secu- 
rity which  they  held  for  their  debt,  in  an  action  by  them  against  the  solvent 
partner,  it  was  held  that  the  statute  was  a  good  defence,  although  the 
dividend  had  been  paid  by  the  assignees  of  the  bankrupt  partner  within  six 
years  (lb.).  ' 

Where  a  debtor  stated  in  writing  that  arrangements  had  been  making  to 
enable  him  to  discharge  the  account;  that  B.  was  appointed  trustee  of  certain 
funds,  and  that  B.  had  authorized  him  to  refer  the  pit.  to  him,  held  not  suffi- 
cient, as  the  debtor  did  not  charge  himself  (Whippy  v.  Hillary,  3  B.  &  Ad. 
899).  So,  likewise,  if  the  debtor  refer  the  creditor  to  particular  funds,  and 
desire  him  to  pay  himself  out  of  them  (Routledge  v.  Ramsay,  8  Ad.  &  E. 
221).  Even  before  9  Geo.  IV.  c.  14,  as  against  an  executor,  it  was  neces- 
sary to  show  an  express  promise;  a  mere  acknowledgment  was  not  sufficient; 
and  if  there  were  several  executors,  a  promise  by  all  (Tullock  v.  Dunn,  R. 
&  M.  416;  Scholey  v.  Walton,  12  M.  &  W.  510).  An  admission  by  a 
bankrupt  in  his  balance-sheet  will  not  revive  the  debt  as  against  his  assignees 
(Pott  V.  Clegg,  16  M.  &  W.  a21).  9  Geo.  IV.  c.  14,  s.  8,  exempts  from 
stamp  duty  such  agreements  (see  Morris  v.  Dixon,  4  Ad.  &  E.  845). 

Parties  abroad.']  A  party,  whether  Englishman  or  foreigner,  to  whom  a 
cause  of  action  accrues  while  abroad,  has  always  the  right  of  action  in  him 
while  he  continues  abroad,  and  if  he  dies  abroad  his  executors  may  sue  for 
it,  although  more  than  six  years  have  elapsed  from  its  accruing  (Townsend 
V.  Deacon,  13  Jur.  366  ;  18  Law  J.  298,  Exch.). 

Sed  quetre^  whether,  under  such  circumstances,  the  executors  are  not 
bound  to  sue  within  six  years  af\er  his  death  (lb.). 

The  cases  in  which  it  was  held  that  Lord  Tenterden*s  Act,  the  9  Geo.  IV. 
c.  14,  applied  to  actions  brought  before  the  1st  January,  1829,  when  that 
act  came  into  operation,  but  not  tried  until  a(\er  that  day,  were  not  rightly 
decided;  and  qucare  of  the  case  of  Towler  v.  Chatterton,  (6  Bing.  258 ;  3  M. 
&  P.  619),  also  decided  on  that  statute  (per  Rolfe,  B.,  Moore  v.  Durdcn,  12 
Jur.  138,  Exch.). 

To  a  plea  under  the  3  &  4  Will.  IV.  c.  42,  s.  5,  that  the  cause  of  action 
on  a  deed  did  not  accrue  within  twenty  yenrs  a  replication  alleging  a  written 
acknowledgment  of  the  debt  within  twenty  years  need  not  set  out  the  writing 
in  its  terms  (Kemp  v.  Gibbon,  12  Jur.  697  ;  17  Law  J.  298,  Q.  B.). 

Defls.  employed  pit.,  an  attorney,  in  several  transactions,  and,  among 
others,  in  procuring  him  money  to  pay  off  a  mortgage.  In  an  action  against 
def^.  for  plt.'s  bill  of  costs,  it  appeared  by  items  in  the  bill  that  he  had  made 
appliij^tions  in  several  quarters  for  this  purpose,  but  without  success,  af\er 
which  he  wrote  to  pit.,  informing  him  what  he  had  done,  and  requesting  to 
know  his  wishes.  This  item  bore  date  more  than  six  years  before  action 
was  brought.  The  next,  dated  within  six  years,  was,  *<  Paid  the  postage  of 
your  answer.'^  By  subsequent  items  it  appeared  that  further  endeavours 
were  made  by  the  pit.  to  raise  the  money.  Ultimately,  it  was  obtained : 
hold,  that  the  transaction  was  not  one  in  which  the  attorney's  employment 
was  continuous,  and  that  the  latter  items  did  not  draw  after  them  the  pie- 
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vioas  ones,  so  as  to  take  these  out  of  the  Statute  of  Limitations  (Phillips  r. 
Broadley,  9  a  B.  744). 

In  an  action  of  assumpsit  which  contained  several  demands,  the  deft, 
pleaded,  except  as  to  one,  a  set^ofTand  the  Statute  of  Limitations.  The  ph., 
in  order  to  take  the  case  out  of  the  statute,  put  in  evidence  the  particulars  of 
set-off,  containing  an  item,  '^  paid  to  the  pit.  15/.:"  held,  that  the  particulars 
were  no  evidence  in  support  of  the  deA.'s  plea  of  set*oir  (Burkitt  v.  Blanshard, 
a  Exch.  89). 

Acknowledgments  to  bar,"]  In  an  action  for  money  lent,  the  deft,  pleaded 
the  Statute  of  Limitations,  and  at  the  trial  the  pit.  proved  the  transmission 
of  the  money  to  the  def>.,  and  the  payment  by  him  of  a  half-yearly  sum  for 
interest  up  to  a  certain  time,  and  produced  an  answer  to  a  bill  in  chancery, 
in  which  the  deft,  admitted  having  paid  the  same  half-yearly  sum  within  six 
years,  but  asserted  that  it  was  paid  by  way  of  annuity,  and  not  of  interest. 
Assuming  that  an  acknowledgment  of  a  payment  must  be  in  writing,  and 
signed,  under  the  9  Geo.  IV.  c.  14,  s.  1,  in  order  to  bar  the  operation  of  the 
Statute  of  Limitations :  held,  that  the  evidence  for  the  pit.  was  sufficient  to 
go  to  the  jury;  that  the  construction  of  the  admission  in  the  answer  was 
*  ior  the  court;  and  that  the  whole  of  it  should  have  been  left  to  the  jury,  but 
that  they  might  believe  the  fact  of  the  payments  having  been  made  half- 
yearly,  but  reject  the  residue,  and  infer  from  the  other  evidence  that  the  pay- 
ments were  really  made  in  respect  of  interest  (Baildon  v.  Walton,  1  Exch. 
Rep.  617 ;  17  Law  J.  367,  Exch.— Exch.  Cham.). 

Words  used  at  the  time  of  making  a  payment  qualify  it,  but  it  is  for  the 
jury  to  judge  of  the  truth  of  a  statement  accompanying  the  admission  of  a 
previous  payment  (lb.). 

To  a  declaration  upon  an  indenture  for  non-payment  of  money,  deft« 
pleaded  that  the  cause  of  action  did  not  accrue  within  twenty  years.  Repli- 
cation, that  it  did  accrue  within,  &c.:  held,  under  stat.  3  &  4  Will.  IV.  c. 
42,  ss.  3,  5,  that  plaintiff  could  not,  in  support  of  this  issue,  give  evidence  of 
an  acknowledgment  by  letter  withm  the  twenty  years  (Kempe  v.  Gibbon,  9 
Q.  B.  609). 


LITERARY  PROPERTY. 
See  "  CoFTSiOHT." 


[  *318  ]  LODGINGS. 

See  *<  BoASi>  and  Lodging,^  ante^  Vol.  I.,  pp.  647, 1025. 


LUNACY. 

FkadingSy  ^c^  tu  toJ]    For  a  cause  of  action  arising  to  a  lunatic,  the 
action  should  be  brought  in  his  name,  and  not  in  that  of  his  committee 
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(Thorn  v.  Coward,  2  Sid.  124, 125 ;  Com.  Dig.  Idiot,  B,  7 ;  Rock  v.  Slade, 

7  Dowl.  22).  Ejectment  must  be  in  the  name  of  the  lunatic,  for  his  com- 
mittee is  but  a  bailiff,  and  has  no  interest  (Vol.  I.,  p.  961);  but  the  committee 
may,  by  order  of  the  Court  of  Chancery,  grant  leases  (43  Geo.  III.  c.  75,  s. 
14),  in  which  case  the  remedy  would  be  by  the  committee  (see  6  Geo.  IV. 
c.  74 ;  9  Greo.  IV.  c.  78).  The  deA.  may  give  lunacy  in  eviaence  under  the 
general  issue  (2  Stra.  1104 ;  Clark  v.  Dangerfield,  1  Ch.  jun.  Lunacy,  228 ; 
Ch.  Contr.  Lunacy);  even  on  a  specialty,  where  non  est  factum  is  pleaded 
(3  Camp.  126 ;  2  Bla.  Com.  291).  He  is,  however,  at  liberty  to  plead  it 
specially  (1  Ch.  PI.  420 ;  see  Dane  v.  Kirkwell,  8  C.  &  P.  679 ;  R.  G.  H. 
T.  4  Will.  IV.;  Harrison  v.  Richardson,  I  Moo.  &R.  54 ;  Alcock  v.  Alcock, 

8  Man.  &c  G.  268).  The  lunacy  of  a  deft,  subsequent  to  his  entering  into  a 
contract  is  no  defence  (Jones  v.  Evans,  8  Dowl.  425 ;  see  a  plea  justifying 
imprisonment  of  a  lunatic,  1  C.  B.  18).  Though  an  idiot  should  appear  in 
person,  yet  a  lunatic,  or  one  who  becomes  non  compos  mentis,  must  appear 
by  guardian  if  he  be  within  age,  and  by  attorney  if  he  is  of  full  age  (4  Co. 
124 ;  1  Ch.  PI.  469).  If  pit.  be  a  lunalic  any  one  may  sue  for  him  in  his 
name  (Rock  v.  Slade,  7  Dowl.  22). 

Effect  of,']  Though  a  lunatic  is  not  punishable  criminally,  he  is  liable  to  a 
civil  action  for  any  tort  he  may  commit  (Hob.  134).  It  would  seem,  where 
a  lunatic  is  under  actual  restraint,  or  is  sued  on  the  mere  ground  of  the  con- 
tract itself,  that  his  lunacy  may  be  given  in  evidence  to  defeat  the  action,  as 
he  would  not  be  considered  as  bound  by  contracts  in  the  ordinary  meaning 
of  the  term  (2  C.  &  P.  179^ ;  but,  in  an  action  on  an  executed  contract  for 
necessaries,  where  the  lunatic  has  been  at  large  in  the  world,  and  has  been 
supplied  with  necessaries,  &c.,  suitable  to  his  rank,  and  no  imposition  prac- 
tised, and  has  been  in  the  habit  of  conducting  his  ordinary  affairs,  his  lunacy 
is  no  defence,  even  though  an  inquisition  of  lunacy  have  found  that  he  was 
non  compos  at  the  time  (Baxter  v.  Portsmouth  (Lord),  5  B.  &  C.  172 ;  see 
Ch.  Contr.  Lunacy). 

An  executed  contract  entered  into  honafidey  and  in  the  ordinary  course 
of  business,  is  not  void  by  reason  of  one  of  the  parties  having  been  at  the 
time  of  such  contract  of  unsound  mind,  where  such  unsoundness  was  not 
known  to  the  other  party  (Molton  v.  Camroux,  2  Exch.  487,  in  error;  see 
Brown  v.  Jodrell,  8  C.  &  P.  30).  A  lunatic  is,  in  law,  incapable  of  stating 
on  account  (Farbrick  v.  Bispham,  2  M.  &  W.  2). 

Proof  of  y  as  to  ]  The  lunacy  and  restraint  may  be  proved  by  medical  at- 
tendants, or  other  persons  of  competent  knowledge,  who  are  acquainted  with 
the  lunatic;  or  by  proving  the  inquisition,  as  in  the  case  of  inquisitions ^>os^ 
mortem,  and  which  may  be  rebutted  by  contrary  evidence  (2  Atk.  412  ;  ante, 
"  iNQtrismoN").  It  will  be  necessary,  when  the  party  is  at  large,  to  show 
that  some  advantage  *was  taken,  or  that  the  action  is  brought 
for  recovery  for  what  was  unsuitable  to  deA.'s  rank  in  life  (lb.).  [  *319  ] 
Where  a  party  was  sane  at  the  time  the  contract  was  made,  evi- 
dence of  previous  or  subsequent  insanity  is  immaterial :  however,  if  the 
case  were  doubtful,  it  would  be  sufficient  to  create  a  suspicion  of  insanity 
at  the  time  the  agreement  was  entered  into  (M'Adam  v.  Walker,  1  Dow. 
177).  It  should  be  shown  that  the  party  is  non  compos;  for,  if  he  be  merely 
proved  to  be  of  weak  intellect,  it  will  be  insufficient  (3  P.  Wms.  129). 

A  lunatic  may  be  admitted  to  give  evidence  during  a  lucid  interval  (Bac. 
Abr.  Ev.  A.). 
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MAGISTRATES. 
See  **  Justice  of  Pbacb." 


MALICIOUS  ARREST  AND  PROSECUTION.(a) 

FosM  or  Rekbdt  for,  p.  319. 

Fork  op  Pleadings,  321. — In  Action  far  Malicious  Arrests,  p,  321. — In 
Action  for  Malicious  ProsecuHon,  p.  824. — Flea,  p.  326. 

Prkcedents,  p.  328. 

Evidence  in  Action  for  Malicious  Arrest,  p.  328. — Ltsuittg  <fWrU, 
and  other  Proceedings,  p.  328. — Arrest^  or  giving  Bail,  p.  330. — Tar- 
mination  of  former  Suit,  p.  331. — Malice  and  taant  of  Probable  Cause^ 
p.  332. — Damages,  p.  335. — Competency  of  Witnesses,  p.  835. 

Evidence  in  Action  for  Malicious  Prosecution,  p.  336. — Induce- 
ment, p.  336. — The  proceedings  taken  against  Plaintiff^,  p.  336. — The 
Termination  of  the  charge,  p.  338. — The  Defendants  leing  Prosecutors, 
p.  339. — Malice,  p.  339. — Want  of  probable  Cause,  p.  340. — Damages, 
p.  345. 


Form  of  Remedy. 

Whenever  an  injury  to  a  person,  or  his  property  or  reputation,  is  oc- 
casioned by  regular  process  of  a  court  of  competent  jurisdiction,  maliciously 
adopted,  the  remedy  is  by  an  action  on  the  case,  and  trespass  does  not  lie 
(3T.  R.  185;  1  ib.  535;  3  Esp.  135;  11  East,  297;  1  Camp.  295;  2 
Ch.  Rep.  304;  1  D.  &  R.  97;  Moor  v.  Shattin,  2  Show.  295;  Jones  v. 
Gwynn,  Gilb.  185).  But  trespass  may  be  supported  where  the  court  has  no 
jurisdiction,  and  case  is  a  concurrent  remedy  therewith,  if  the  proceedings 
be  also  malicious  and  unfounded  (2  Wils.  302).  If  however  Xhe  proceedings 
tcere  irregular,  the  remedy  should  be  in  trespass  (2  T.  R.  225 ;  2  Ch.  PI. 
434,  n.  (k),  and  see  ante,  p.  261);  as  to  actions  against  justices  Barclay  v. 
Hunt,  4  Burr.  1993;  ante,  p.  261.  Case  lies  for  maliciously  impleading 
the  pit.  and  causing  him  to  be  excommunicated  (Hocking  v.  Matthews,  1 
East,  86). 

Where  a  party  is  arreisted  without  a  sufficient  probable  cause  of  action, 
either  because  no  debt  is  due  or  that  he  is  held  to  bail  for  too  large  a  sum, 
as  for  ihe  penalty  of  a  bond  (1  Saund.  58,  a.),  or  because  he  is  detained  in 
custody  after  a  sufficient  tender  of  debt  and  costs,  &c.  (5  T.  R.  185;  2 
Wils.  305;  4  B.  &  C.  26;  6  D.  &  R.  129;  2  Ch.  PI.  434,  n.  {k);  or  the 
pit.  in  an  action  adopts  an  irregular  ^proceeding  as^  issuing  a 
[  *320  ]  second  fi.  fa.  pending  the  first  ( Waterer  v.  Freeman,  Hob.  205 — 
266;  1  Brownl.  12),  his  remedy  is  by  an  action  on  the  case; 
but,  where  there  was  sufficient  cause  to  warrant  the  exercise  of  a  legal 
remedy,  though  the  person  be  actuated  by  motives  of  personal  malice,  no 
action  lies  against  him  (1  Salk.  14).  A  party  is  liable  to  this  action  where 
there  is  an  admitted  set-off  and  he  arrests  without  regarding  it  (Austin  v. 

(a)  3  U.  S.  Di^.  p.  1 ;  2  Sapp.  U.  S.  Dig.,  p.  37^;  1  Ann.  Di^r.  p.  357;  2  Id.  p.  268; 
3  Id.  p.  326. 
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Debenham,  8  B.  dz;  Q.  1^9;  Dronefield  v.  Archer,  5  B.  &  A.  518;  se^ 
Sherwood  v.  Taylor,  6  Bing.  283;  Barclay  v.  Hunt,  4  Burr.  1993).  It 
has  been  decided,  that  an  action  on  the  case  to  recover  damages  against  the 
lessor  of  the  pit.  in  a  vexatious  ejectment  is  not  maintainable  (1  B.  dc  P. 
205).  If  A.  knowing  pit.  to  be  an  attorney  in  practice,  wilfully  and  malici- 
ously causes  him  to  be  arrested  on  mense  process,  an  action  on  the  case  lies 
against  A.,  and  the  fact  of  his  having  a  good  cause  of  action  for  a  large  sum 
of  money  will  be  no  ground  of  defence,  and  the  attorney  of  A.  may  be  joined 
in  the  action,  if,  besides  acting  as  his  attorney,  he  co-operated  with  A.  in 
causing  the  arrest  ( Whalley  v.  Pbepps,  7  C.  &•  ?•  506).  It  may  be  brought 
against  one  only  (Mills  v.  Mills,  Cro.  Car.) ;  and  where  it  is  brought  against 
two  or  more  defts.  although  a  conspiracy  be  alleged  in  the  declaration,  and 
a  verdict  be  found  for  all  the  defts.  except  one,  yet  the  pit.  will  be  entitled 
to  judgment  (Price  v.  Crofb,  1  Ld.  Raym.  180;  Pollard  v.  Evans,  2  Show. 
50;  see  also  Dudley  v.  Mott,  1  Wils.  210). 

A  husband  alone  may  maintain  an  action  for  the  malicious  prosecution  of 
his  wife,  the  expenses  of  which  had  been  defrayed  by  the  husband  (Smith 
V.  Nixon,  2  Stra.  977). 

Where  the  immediate  act  of  imprisonment  proceeds  from  the  defl.  the  ac- 
tion must  be  trespass,  and  trespass  only;  but  where  the  act  of  imprisonment 
by  one  is  in  consequence  of  information  from  another,  then  an  action  on  the 
case  is  the  proper  remedy,  because  the  injury  is  sustained  ip  consequence  of 
the  wrongful  act  of  that  other  (lb. ;  per  Ashurst,  J.).  If  a  party  make  a 
complaint  before  a  justice  of  the  peace,  which  the  justice  conceives  to  amount 
to  a  felony,  and  issues  his  warrant,  accordingly  to  arrest  the  party  com- 
plained against,  and  the  facts  do  not  amount  to  a  felony,  no  action  for  a 
malicious  prosecution  will  lie  against  the  party  who  made  the  complaint 
(Leigh  V.  Webb,  3  Esq.  165).  Averment  that  defl.  charged  the  pit.  with 
€usaulting  and  beating  him,  and  procuring  a  warrant,  to  apprehend  him  for 
the  said  ofience,  and  the  charge  in  fact  made,  was  for  assaulting  and  strik- 
ing and  the  warrant  produced  recited  the  charge  to  be  for  violently  assauU- 
ing^  held  no  variance  (Byne  v.  Moore,  5  Taunt.  187).  Where  the  decla- 
ration stated  a  malicious  charge  of  having  feloniously  stolen  certain  articles, 
and  the  proof  was  that  the  deff.  laid  an  information,  in  which  he  deposed 
that  the  articles  had  been  stolen,  and  that  he  suspected  and  believed  that 
they  had  been  stolen  by  the  pit. ;  held  no  variance  (Davis  v.  Noake,  6  M. 
&  S.  29).  But  variances  of  this  kind  would  now  be  amended  at  nisi  prius 
(see  "  Variance").  The  pit.  gave  deft,  a  warrant  of  attorney  to  enter  up 
judgment  if  certain  costs  should  be  unpaid  within  four  days  after  the  Master 
should  have  taxed  the  same.  Deft,  procured  a  taxation  ezparUy  and,  by  an 
incorrect  representation  to  the  Master,  obtained  from  him  an  allocatur  for 
more  costs  than  they  were  entitled  to;  by  order  of  a  judge  a  new  taxation 
was  directed,  pending  which  the  deft,  arrested  the  pit. ;  and  afterwards  the 
costs  were  reduced.  Pit.  declared  in  case  for  wrongful  arrest,  and  deft*, 
pleaded  that  the  costs  had  been  taxed,  and  a  sum  found  due  for  which  be 
arrested :  held,  that  pit.  might  properly  sue  in  a  case  for  a  malicious  arrest, 
and  was  not  bound  to  declare  for  deceitful  ^representations  to  the 
Master  (Saxon  v.  Castle,  6  Ad.  6i  £.  652).  Case  is  not  main-  [  *  321] 
tainable  against  an  attorney  who,  being  retained  to  sue  for  a  debt  a 
person  of  the  same  name  with  the  pit.  by  mistake  and  without  malice  takes 
all  the  proceeding  to  judgment  and  execution  against  the  pit.,  or  having  ob- 
tained judgment  against  the  right  person,  by  mistake,  and  without  malice, 
issues  execution  against  the  pit.  (Davis  v.  Jenkins,  11  M.  &  W.  745).  In 
the  latter  case  the  pit.  has  a  remedy  in  trespass  (lb.)    A  person  is  liable 
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who  giVes  evideDce  in  support  of  the  charge,  and  who  represents  himself  as 
preferring  it  (Clements  v.  Chorly,  2  C.  d^  P.  686).  The  couaty  courts 
have  no  jurisdiction  (9  &  10  Vict.  c.  96,  s.  58). 

Form  of  Pleadings. 

In  Action  for  Malicious  Arrest,]  The  venue  is  transitory.  It  must  he 
stated  that  defl.  had  no  reasonahle  or  prohable  cause  whatever  for  the  arrest 
(1  T.  R.  544;  2  T.  R.  231).  In  1  Saik.  15,  it  is  said  the  pit.  should  alk^e 
how  much  is  due;  sed  gumre^  at  all  events,  the  present  form  of  declaring  is 
not  so.  It  has  been  considered  sufficient,  in  an  action  for  a  malicious  arrest 
for  too  much,  where  there  was  a  set^ofT,  to  aver  that  the  deft.,  '<  not  having 
any  reasonable  or  probable  cause  of  action  whatsoever  against  the  pit.,  to 
the  amount  of  the  money  for  which  defl.  arrested  pit.''  (Austin  v.  Deben- 
ham,  3  B.  dc  C.  143 ;  4  D.  &  R.  658). 

The  deft.'s  malicious  motives  to  injure  and  oppress  must  be«  expressly 
stated  ;  and  it  is  not  enough  to  say,  that  the  deft,  brought  an  action  against 
the  pit.  ez  malitid  and  sine  catisdy  per  guod^  he  put  the  pit.  to  great  charges 
(2  Wils.  30,  35;  1  Wils.  233),  but  falsely,  wrongfully,  d(C.,  have  been 
bolden  to  be  sufficient  allegatioiis  to  support  proof  of  a  malicious  intent  in  the 
deft.  (1  Saund.  242  a,  n.  2).  In  an  action  for  abusing  the  process  of  the 
court  in  order  to  illegally  compel  a  party  to  give  up  his  property,  it  is  not 
necessary  to  aver  that  the  process  was  sued  out  without  reasonable  or 
probable  cause  (Granger  v.  Hill,  4  Bing.  N.  C.  212 ;  but  see  Saxon  v.  Castle, 
6  Ad.  dc  E.  652).  Where  the  judgment  was  arrested,  because  the  declara* 
tion  alleged  only  that  the  deft,  had  wrongfully  and  injuriously  delivered  the 
writ  to  the  sheriff  without  adding  maliciously  (De  Medina  v.  Grove,  15  Law 
J.,  Q.  B.  284). 

In  an  action  on  the  case,  for  taking  a  judgment  debtor  or  his  goods  in 
execution  for  more  than  is  due  on  the  judgment,  it  is  necessary  to  allege 
express  malice ;  and  it  is  not  sufficient  to  say  that  the  defts.  issued  the  writ 
wrongfully  and  injuriously,  and  the  omission  of  the  word,  maliciously  is  a 
good  ground  for  arresting  the  judgment  (De  Medina  v.  Grove,  15  Law  J., 
N.  S.,  Q.  B.,  284).  The  only  foundation  for  an  action  for  a  malicious 
arrest,  under  the  1  &  2  Vict.  c.  110,  is  that  the  pit.  has  obtained  the  judge's 
order  for  the  capias  by  falsehood  or  fraud :  the  declaration  roust  therefore 
show  that  (ib.;)  Daniels  v.  Fielding,  16  M.  &  W.  200);  but,  after  verdict, 
a  declaration  was  held  sufficient  which  alleged  that  the  defts.  not  having  any 
reasonable  or  probable  cause  to  believe  that  the  pit  was  about  to  quit  Cngland, 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause,  caused 
and  procured  a  judge  to  make  an  order  for  a  capias  against  the  pit.,  and 
falsely,  &c.,  by  colour  of  the  said  order  caused  a  capias  to  be  sued  out 
thereon,  and  the  pit.  to  be  arrested  under  it  (lb.).  As  to  what  constitutes 
malice  and  want  of  probable  cause,  and  when  it  is  a  mixed  question  of  fact 
and  law,  see  post. 

The  court  out  of  which  the  process  was  issued  should  be  correctly  described 
(see  R.  V.  Leonard, X  Stra.  302 ;  3  M.  &  S.  166;  3  Taunt.  *271 ; 
[  *322  ]  ante^  Vol.  I.,  p.  308.  In  an  action  for  a  malicious  arrest  on  a 
plaint  out  of  the  Sheriffs'  Court  in  London,  it  is  sufficient  to  say, 
**at  the  Sherifis'  Court  in  London,  before  J.  A.,  one  of  the  sherifis,"  6ic 
So,  the  Court  of  Assize  may  be  stated  to  be  held  either  before  the  judges  of 
assize  or  before  the  one  who  in  fact  sat  at  the  time  (14  East,  216 ;  R.  v. 
Alford,  cited  ib.,  218,  n.  (a) ).  But  where  it  was  alleged  that  the  trial  and 
acquittal  took  place  *Mn  the  court  of  our  lord  the  king  himself,"  and  the 
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proof  was  of  a  trial  at  nui  prius  and  acquittal  in  banc^  the  variance  was 
held  fatal  (Woodford  y.  Ashley,  11  Bast,  508 ;  2  Camp.  193).  In  2  Wils. 
802,  it  was  held  necessary  to  aver  in  the  declaration  that  the  de(l.  knew  of 
the  want  of  jurisdiction,  the  court  having  no  jurisdiction.^  It  should  seem, 
that  in  action  for  a  malicioua  arrest,  where  there  was  a  set-off,  the  declara- 
tion should  aver  a  scienter  of  the  set-off,  or  at  least  should  state  that  the  deft, 
had  not  cause  of  action  for  an  amount  for  which  he  €ould  arrest  (2  Ch.  PI. 
434,  n.  (m) ;  2  Wils«  203). 

The  issuing  of  the  tvrit  must  he  stated.  The  day  laid  to  this  fact  should 
be  either  the  day  of  the  teste  of  the  writ,  or  the  day  it  was  actudly  sued  out. 
"When  the  writ  is  stated  to  he  sued  out  in  vacation,  it  should  be  laid  under  a 
videlicet,  or  it  will  be  demurrable  (6  Burr.  2586 ;  Atkinson  v.  Anderson,  cited 
in  note  (6),  3  T.  R.  184) ;  but  if  the  day  be  laid  under  a  viddicet,  although 
it  may  be  a  day  in  vacation,  and  it  be  alleged  that  the  court  was  then  held, 
the  day  may  be  rejected  as  surplusage  (Luckett  v.  Plummer,  2  B.  &  B.  650), 
and,  if  it  be  not  alleged  that  the  court  was  then  held,  a  writ  may  be  stated 
in  pleading  to  have  issued  in  vacation  (15  East,  378;  Harrington  v.  Taylor, 
1  Saund.  330  d,  n.  1).  The  writ  itself  should  be  correctly  stated,  or  a  vari- 
ance would  be  fatal  (1  H.  Bl.  49;  IT.  R.  238 ;  Gadd  v.  Bennett,  5  Pri. 
660).  It  is  usual  to  set  out  the  writ  fully,  but  it  does  not  appear  to  be 
necessary  (1  T.  R.  239).  Where  the  introduction  of  a  letter  or  word 
lenders  the  meaning  nonsensical,  it  may  be  rejected  as  surplusage  (lb.; 
Camp.  229) ;  and  even  the  addition  of  a  name,  as,  where  the  declaration 
stated  a  latitat  against  Donner  and  J.  Doe,  with  an  ac^iam^  and  the  writ 
produced  was  against  Donner  and  two  others,  and  not  against  Doe,  it  was 
held  not  to  be  a  material  variance  (Hendray  v.  Spencer,  cited  in  1  T.  R. 
238,  n.  a) ;  nor  would  the  misdescription  of  a  person  be  a  fatal  variance,  no 
ambiguity  being  thereby  created ;  and,  where  the  record  described  a  person 
as  "  Samuel  Glover,  the  younger,"  but  the  declaration  styled  him  *'  Samuel 
Glover,"  Lord  EUenborough  overruled  the  objection,  and  said  that,  had  there 
been  a  wrong  description,  or  two  persons  of  the  same  name,  "  some  ambiguity 
would  have  arisen  from  the  omission,  and  the  objection  might  have  been 
fatal"  (1  Camp.  15).  But  it  has  been  held,  that  the  misspelling  a  name  was 
fatal,  though  of  similar  sound ;  and  Lord  Kenyon  observed,  ''  In  case  of 
pleas  of  abatement,  it  is  sufficient  that  the  sound  is  the  same ;  but  here  it  is 
a  matter  of  written  evidence.  A  writ  stated  and  set  out,  and  not  correspon- 
ding with  that  produced  in  evidence,  I  think,  is  bad"  (Brown  v.  Jacobs,  2 
Esp.  726 ;  2  Camp.  270).  A  writ,  directed  generally  to  the  Sheriff  of 
Middlesex,  may  be  described  as  directed  to  the  individual  by  name  who  was, 
in  fact,  sheriff  of  the  county  at  the  time  (2  Camp.  525 ;  see,  further,  as  to 
what  is  a  variance  in  stating  the  writ,  ante^  Vol.  I.,  p.  308. 

The  indorsement  on  the  writ  for  bail  is  usually  stated.  This  should  be 
according  to  the  fact  (Gadd  v.  Bennett,  supra).  Where  the  declaration  for 
a  false  return  on  a  fi.  fa.^  in  setting  out  the  writ,  stated  the  indorsement  to 
levy  the  sum,  together  with  the  sheriffs'  poundage,  officers'  fees,  and  ciker 
legal  charges  and  incidental  expenses  *attending  the  satne^  and 
the  writ,  when  produced,  is  to  levy  the  sum,  together  with  the  [  *323  ] 
sherifis'  poundage,  officers',  efas^e/a,  it  was  held  fatal  (5  Esp.  133) ; 
but,  where  the  indorsement  was  stated  to  be  24/.,  and  the  writ  produced  waa 
24/.  and  upwards,  it  was  held  sufficient  (see  2  Ch.  PI.  447  b).  In  Gadd  v. 
Bennett  (5  Pri.  540,  544),  it  was  held,  that  stating  the  ac-etiam  clause  of  the 
writ  as  sued  out  for  50/.  (instead  of  30/.,  according  to  the  fact),  and  an 
indorsement  for  15/.,  the  warrant  being  for  30/.,  is  a  material  variance. 
The  date  of  the  indorsement  should  be  stated  on  the  day  on  which  the  writ 
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is  stated  to  have  issued,  adopting  the  same  venue.  See,  further,  as  to  the 
mode  of  statiug  the  indorsemeDt,  and  what  a  variance,  ante^  Vol.  L,  p. 
809. 

The  arrest  mi^st  he  stated,  and  that  it  was  effected  maliciously;  or,  if 
there  was  no  actual  arrest  of  plt.'s  body,  but  plt«  found  bail,  this  fact  should 
be  stated  accordingly.  If  there  has  been  no  actual  arrest,  and  the  defl.  to 
avoid  it  was  obliged  to  execute  a  bail  bond,  or  to  deposit  money,  then  in- 
stead of  the  arrest,  state  the  facts  (2  Ch.  PI.  435,  n.  t)  The  time  during 
which  defl.  remained  in  custody  should  be  stated,  but  the  ^precise  time  is 
immaterial*  (Bristow  v.  Haywood,  1  Stark. '48.  See  the  form  of  a  count  for 
maliciously  holding  to  bail  without  stating  an  arrest,  Small  v.  Gray,  2  C.  & 
P.  603). 

The  determination  of  the  former  fuU  must  be  alleged,  and  that  it  was 
legally  detennined  in  his  favour,  and  the  averment  must  be  proved  precisely 
as  stated  (Co.  Rep.  193;  2  T.  R.  225).  But  the  allegation  is  immaterial 
where  the  action  is  for  malicious  abuse  of  the  process  of  the  court  for  the 
purpose  of  vexation  (Hey wood  v.  Collinge,  9  Ad.  &  E.  269;  Grainger  v. 
Hill,  4  Ring.  N.  C.  212).  Where  the  declaration  states  how  the  suit  was 
ended,  the  pit.  cannot,  if  denied,  show  any  other  determination  of  the  suit 
than  the  mode  stated ;  the  acceptance  of  the  debt  and  costs  in  satisfaction  of 
the  action  under  a  judge's  order,  or  a  rule  of  reference,  is  a  sufficient  deter- 
mination of  the  suit  (Coombe  v.  Capron,  iMoo.  dc  R.  898).  But  the  aver- 
ment must  be  appropriate  (lb).  In  the  Common  Pleas  it  seems  the  pit.  must 
prove  a  discontinuance  by  an  entry  of  it  on  the  roll  (1  M.  &  P.  195).  In 
Hallett  V.  Mountstephen  (2  D.  &  R.  843),  it  was  held,  that  an  agreement 
which  was  made  a  rule  of  court  to  stay  all  proceedings  in  the  replevin,  upon 
payment  by  the  latter  of  a  certain  sum  of  money,  was  admissible  evidence 
to  negative  the  allegation  that  the  suit  was  still  pending  and  undetermined. 
(Hancock  v.  Richards,  8  Ad.  &  E.  733;  Coombe  v.  Capron,  1  M.  &  R. 
898).  It  seems  that  a  general  allegation  of  discontinu'ance  is  sufficient, 
without  stating  in  what  manner  (5  Pri.  545 ;  see  2  Ch.  PI.  7lh  ed.  436,  n. 
{g)  ).  In  Morg.  Prec.  404,  405,  the  allegation  of  discontinuance  is  thus : 
^*'  that  the  plaint  was  duly  ended  and  determined ;"  and,  in  the  precedent,  m 
8  Raym.  Rep.  300,  '^  that  the  said  suit  of  the  said  W.  M.  is  now  wholly 
ended  and  determined ;"  (and  see  post^  Hunter  v.  Finch,  Willes,  517 ;  1 
Camp.  295  ;  see  also,  1  Eisp.  80).  When  a  rule  to  discontinue  the  action 
on  payment  of  costs  has  been  obtained  by  the  pit.,  but  the  costs  not  paid  till 
a  subsequent  period,  the  court  held  that  the  judgment  of  discontinuance, 
when  entered,  related  back  to  the  day  when  the  rule  to  discontinue  was 
taken  out,  and  the  action  was  to  be  considered  discontinued  from  that  time 
(1  B.  &  C.  649 ;  2  D.  &  R.  363).  It  is  usual  to  refer  to  the  proceedings, 
as  remaining  of  record  ;  but  this  does  not  seem  necessary,  and  had  better 
be  omitted  (see  2  Ch.  PI.  605,  n.  (d)  ).  Under  such  an  averment  the  record 
must  be  produced  (5  Pri.  540 ;  post). 

The  special  damages,  if  any,  resulting  from  the  arrest,  &c., 
[  *824  ]  should  be  ^stated ;  otherwise  the  pit.  will  be  precluded  from  going 
into  evidence  of  them  (Pea.  46,  62;  see  antej  p.  16).  Under 
assault  and  battery,  where  the  declaration  stated  that  pit.  was  detained  till 
he  gave  bail  to  the  sheriff,  and  it  appeared  that  he  had  odly  paid  the  debt, 
and  10/.  for  costs,  under  the  statute.  Lord  Ellenborough  said, "  Certainly 
the  pit.  cannot  recover  any  damages  for  being  held  to  bail,  or  being  com- 
pelled to  pay  the  debt  and  costs,  &c.;  but  he  may,  nevertheless,  support  the 
action  pro  tanto;  and,  if  the  arrest  was  malicious,  and  without  probable 
eause,  I  think  he  will  be  entitled  to  a  verdict"  (4  Camp.  214).    Pit.  cannot 
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recover  damages  for  imprisonment  aOer  gaol  delivery,  as  remaining  was  his 
own  fault  (Bro.  Damages,  pi.  115;  Sayer,  ib.  87;  see  post^  "Trespass;'* 
evidence  under  alia  enormia).  The  pit.  is  entitled  to  recover  the  taxed 
costs  only,  and  not  extra  costs  (4  Taunt.  7 ;  1  Camp.  151, 152 ;  9  East, 
861;  R.  &M.  419). 

In  Action  for  a  Malicious  Prosecution^  The  venue  is  transitory.  The 
declaration  usually  commences,  as  in  slander,  with  an  inducement  of  the 
plt.'s  general  good  character ;  but  this  is  not  material  or  traversable  (Sty. 
118).  If  the  proceedings  were  not  prejudicial  to  the  plt.'s  character,  it  had 
better  be  omitted  (Gilb.  L.  dc  E.  185 ;  12  Mod.  208). 

In  an  action  for  maliciously  issuing  a  commission  of  bankruptcy,  it  is  not 
necessary  to  aver  that  the  pit.  had  aot  committed  an  act  of  bankruptcy 
(Chapman  v.  Pickersgill,  2  Wils.  145—147  ;  see  Whitworth  v.  Hall,  2  B. 
&  Ad.  695).  The  four  circumstances  necessary  to  support  this  action 
should  be  stated :  viz.  the  falsehood  in  the  original  charge ;  the  want  of 
.probable  cause  for  instituting  it ;  the  malice  of  the  ded. ;  and  the  damage  to 
pit.,  either  by  imprisonment,  or  expense  to  him,  or  loss  to  his  reputation 
(Gilb.  L.  &  E.  185,  202).  As  to  the  allegation  of  want  of  probable  causa 
and  malice,  see  anie^  p.  821. 

The  deft's  proceedings  in  the  transaction  should  be  stated.  A  variance 
would  sometimes  be  fatal.  Thus,  stating  that  deA.  went  before  a  magistrate, 
misnaming  such  magistrate,  would  be  fatal ;  and  a  variance  in  the  descrip- 
tion of  the  justice's  deputy  would  be  fatal  (see  2  B.  &  Ad.  756 ;  8  D.  &  R. 
284 ;  1  Ib.  266).  It  has  been  said  that  pit.  should  allege  that  the  former 
proceeding  was  instituted  against  pit.  before  a  justice,  or  a  court  of  compe- 
tent jurisdiction ;  but  this  seems  now  immaterial  (2  Wils.  802 ;  Com.  Dig. 
Action  on  Case  for  Conspiracy,  4  T.  R.  247;  1  Salk.  15;  2  Ch.  Pi.  608, 
n.  (a)  ).  An  action  may  be  supported  for  the  malicious  prosecution  of  a 
bad  indictment  (lb. ;  6  Moo.  &  S.  29).  The  proceedings  should  be  stated 
to  correspond  with  the  record  of  acquittal,  a  copy  of  which  should  be  pro- 
d|iced  at  the  trial,  if  the  prosecution  were  for  a  felony,  but  not  where  it  was 
for  a  misdemeanor  (1  Bi.  R.  885 ;  1  T.  R.  618).  In  stating  an  indictment 
preferred  against  pit.,  the  statement  should  accord  with  the  caption  or  styld 
of  the  particular  sessions,  as  appears  on  the  record  of  acquittal  in  Busby  v. 
Watson,  2  Bla.  1050,  a  declaration  for  maliciously  indicting  at  the  general 
quarter  sessions,  instead  of  the  general  sessions,  was  held  sufficient^  because 
the  indictment  was  cognizable  at  both  sessions  (3  D.  &  R.  226 ;  4  B.  & 
Ad.  485).  The  ^stices^  names  need  not  be  stated ;  as  to  how  to  describe 
the  justice  see  1  D.  &  R.  266 ;  and  as  to  what  are  variance,  Cro.  Jac.  82 ; 
Barnes  v.  Constantino,  Yelv.  46;  9  East,  157. 

In  case  for  a  malicious  prosecution  it  is  not  necessary  to  allege  or  prove 
an  acquittal,  for  it  may  be  brought  under  such  circumstances  as 
*wou1d  "preclude  the  possibility  of  such  an  acquittal,  as  where  a  [  *825  ] 
bill  has  been  ignored  (Payn  v.  Porter,  Cro.  Jac.  799).  So, 
where  the  indictment  has  been  preferred  coram  non  judice  (Rol.  Abr. 
112;  2  Selw.  N.  P.  1063).  So,  where  a  party  has  been  acquitted  on  a 
defect  in  an  indictment  (Jones  v.  Gwynne,  Gilb.  185;  Wicks  v.  Fantharo, 
4  T.  R.  247 ;  see  Chambers  v.  Robinson,  Str.  691 ;  Pippett  v.  Hearn,  6 
B.  dc  A.  684).  So,  the  expense  incurred  by  a  groundless  prosecution 
will  support  this  action  (Saville  v.  Roberts,  Salk.  18;  Carlh.  416;  Ld. 
Raym.  874). 

When  the  declaration  stated  that  the  pit.  had  been  indicted  as  a  common 
barrator  before  certain  justices  ad  fdoniaSj  &c.  nee  non  ad  pacem  consffr^ 
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pandam  assignat,  and  the  deft,  having  demanded  oyer  of  the  indictment,  it 
was  certified  to  hnve  been  taken  before  certain  justices  adpacem  oonstrvan' 
dam  dssignat ;  holden,  that  the  action  lay,  for  the  justices  mentioned  in  the 
indictment  were  not  justices  of  another  nature  or  power  than  those  which 
were  mentioned  in  the  declaration,  both  were  justices  of  the  peace,  and  such 
as  had  power  to  receive  such  manner  of  indictment.  It  was  admitted,  how- 
ever, that  if  such  indictment  had  mentioned  justices  of  assize,  and  the  certifi- 
cate had  been  of  a  thing  taken  before  justices  for  gaol  delivery,  the  variance 
would  have  been  fatal,  for  they  are  distinct  in  power  (Barnes  v.  Constantino, 
Yelv.  46 ;  see  3  &  4  Will.  IV.  c.  42,  s.  28). 

An  allegation  that  the  justices  were  appointed  such  by  letters-patent  is 
unnecessary  (Willes,  689;  2  R.  C.  P.  158).  It  is  not  necessary  to  state 
the  court  or  justices  had  jurisdiction,  (antej  p.  321);  but  it  should  appear 
that  the  court  had  authority  to  determine  the  charge  (2  Ch.  PL  612,  (6)  ). 
In  an  action  for  maliciously  issuing  a  commission  of  bankruptcy,  it  must  not 
be  stated  that  the  commission  issued  out  of  the  Court  of  Chancery  (3  Camp. 
58;  1  Taunt.  71).  Wh^re  an  indictment  was  preferred,  and  thrown  out,  it 
should  be  described  as  a  *'  billy"  and  not  as  an  indictment  (1  Salk.  376 ; 
Com.  Dig.  Indictment,  B.). 

The  charge  instituted  against  pit  should  be  stated  according  to  the  fact; 
where  the  charge  was  laid  before  a  magistrate,  the  statement  of  it  is  to  be 
taken  from  the  magistrate's  warrant,  or  from  the  examinatbn  of  the  defl.  on 
oath,  when  a  sight  of  them  can  be  obtained.  A  count,  stating  that  the  deft, 
bad  maliciously  indicted  the  ph.  for  wilful  and  corrupt  perjury,  is  good  after 
verdict,  although  the  count  did  not  set  forth  any  indictment  (5  B.  dt  Ad.  634 ; 
1  D.  &  R.  266).  An  averment  generally,  that  deft,  charged  pit.  with  an 
offence  punishable  by  law,  has  been  held  good  (2  B.  &  C.  283 ;  3  D.  dc  R. 
510 ;  6  Moo.  &  S.  29).  If  the  fticts  be  stated  specially,  they  must  be  proved 
accordingly.  Where  the  substance  only  of  the  charge  contained  in  a  judg- 
ment or  information  before  a  magistrate  is  alleged,  it  seems  that  a  variance 
will  not  be  material  unless  the  charge  itself  be  difterent.  Where  the  decla* 
ration  professed  to  set  out  the  substance  of  the  indictment,  and  in  specifying 
the  goods,  and  their  value,  used  the  words  vaiaris  for  valentuB,  it  was  helH, 
the  variance  was  immaterial  (6  Mod.  216).  Where  the  declaration  alleged, 
that  the  deft,  charged  the  pit.  before  a  justice  with  assaulting  and  beating 
him,  and  the  charge  in  fact  was  for  assaulting  and  striking ;  it  was  held 
that,  as  the  declaration  did  not  profess  to  describe  the  warrant,  and  had  sta- 
ted the  charge  correctly  in  substance,  the  variance  was  not  material  (Byne 
V.  Moore,  1  Taunt.  569).  So,  where  the  declaration  for%  malicious  arrest 
stated  the  warrant  to  be  to  arrest  the  pit.  for  an  assault  with  intent  to  rob 
A.  (the  informant),  and  the  words  of  the  warrant  were,  with  intent  to  rob, 
as  he  verily  believes  (2  Stark.  £v.  909).  And,  where  it  was  alleged  in  the 
declaration,  that  the  deft,  charged  the  pit.  with  felony  before  a 
[  *826  ]  ^magistrate ;  it  was  held,  that  the  averment  was  supported  by  proof 
of  a  charge  made,  stating  the  suspicion  of  the  deft.  (Davis  v.  Nook, 
1  Stark.  877).  Evidence  that  the  deft.,  upon  his  application  to  a  magistrate, 
stated  facts  which  showed  the  pit.  to  have  been  guilty  of  nothing  more  than 
a  tortious  conversion  of  the  deft.'s  goods,  upon  which  the  magistrate  issued  a 
warrant  to  apprehend  the  pit.  on  suspicion  of  felony,  will  not  support  an 
averment  that  the  deft,  imposed  the  charge  of  felony  upon  him  (Leigh  v. 
Webb,  8  Esp.  166).  An  averment,  setting  out  the  indictment,  as  that  plt« 
*Uhen  and  there  did  make  an  assault,''  when  the  indictment  really  said  '^did 
then  and  there  make  an  assault,"  is  supported  in  evidence  by  such  indict- 
ment (1  C.  4e  p.  187).    If  the  pit.,  in  his  declaration,  set  forth  the  indict* 
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inent,  which  contnins  several  charges,  it  is  sufficient  to  prove  that  some  of 
them  were  maliciously  preferred,  although  there  were  good  grounds  for  the 
rest  (Reed  v.  Taylor,  4  Taunt.  616 ;  2  Stark.  Ev.  910).  A  general  count, 
stating  the  proceedings  very  generally,  should  be  adopted  (see  5  B.  &  Ad. 
634;  1  D.  &  R.  07,  266). 

it  must  be  stated  that  the  prosecution  came  to  a  legal  end  before  action 
brought,  but  the  omission  will  be  cured  by  verdict  (see  Lewis  v.  Parrel,  1  Stark. 
114;  Com.  Dig.  Action  on  Case  for  Conspiracy,  c.  5 ;  Parker  v.  Langley,  Gilb. 
Rep.  163;  Arundell  v.  Trecons,  Yelv.  116;  Heinner  v.  Gunton,  1  Saund. 
228 ;  Teuton  v.  "Marshall,  1  Sel.  N.  P.  1070  n;.  Ch.  jun.  PI.  538,  n.  (m)  ). 
It  is  not  however  necessary  that  the  pit.  should  have  been  formally  acquitted 
of  the  charge  (3  Esp.  165  ;  2  Ch.  PI.  443).  An  averment  that  the  pit.  was 
'^released  and  discharged  from  the  said  imprisonment,"  would  not  suffice ; 
and,  if  there  has  been  a  regular  acquittal,  it  may  as  well  be  stated  (2  T.  R. 
231).  It  suffices  to  state  defl.  was  acquitted  by  a  jury  (Willes,  517;  11 
East,  5,  1,  3,  4) ;  or  acquitted  generally  (Yelv.  161).  In  staling  a  trial  and 
acquittal,  the  statement  should  correspond  with  the  record  of  acquittal ;  a 
variance  would  be  fatal  (see  4  T.  R.  560,  590;  Willes,  517;  Purcell  v. 
M'Namara,  9  East,  157 ;  anUj  p.  323).  If  it  be  stated  that  the  acquittal 
was  ^*'  in  the  court  of  our  lord  the  king,  before  the  king  himself,"  when  it 
was  at  nisi  prius,  the  variance  would  be  fatal  (11  Ekist,  508 ;  2  Camp.  193). 
The  day  stated  of  the  acquittal  is  immaterial  (see  Purcell  v.  M*Namara,  9 
East,  157).  It  does  not  seem  necessary  to  aver,  in  an  action  for  maliciously 
issuing  a  commission  of  bankruptcy,  that  the  same  was  superseded  (2  Wils. 
383 ;  Efien  sedvide  7  Taunt.  399).  The  allegation  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  charged  and  accused,  &c.,  is 
sufficient,  without  saying  that  pit.  gave  information  on  oath ;  but  if  it  be  so 
stated,  it  must  be  proved  (Gregory  v.  Derby,  8  C.  &  P.  749). 

The  damages  sustained  by  pit.  should  agree  with  the  fact  (see  ante^  p. 
324).  All  damages  not  necessarily  incidental  to  the  premises  should  be 
stated. 

'Plea,]  The  plea  of  not  guilty  puts  in  issue  the  arrest  by  the  procurement 
of  the  dofl.  (Watkins  v.  Lee,  5  M.  &  W.  270).  The  determination  of  the 
suit,  when  it  is  material,  must  be  specially  traversed,  and  is  not  put  in  issue 
by  the  plea  of  not  guilty  (Watkins  v.  Lee,  supra).  Money  cannot  be  paid 
into  court  in  an  action  for  malicious  prosecution  (see  3  &  4  Will.  IV.  c.  42,  s. 
21).  The  usual  defence  is,  that  the  defl.  had  reasonable  or  probable  grounds 
of  suspicion  against  the  pit.,  and  therefore  it  is  not  necessary  that  they 
should  be  legal  grounds,  for  if  it  can  be  inferred  from  the  circumstances  of 
the  case  that  the  ded.  was  not  actuated  by  any  improper  motive, 
but  an  honest  desire  to  bring  the  ofiender  to  justice,  it  will  *be  a  [  *327  ] 
sufficient  answer  to  the  action  (Coxe  v.  Wirrall,  Cro.  Jac.  193, 
recognised  in  Panton  v.  Williams,  2  Q.  B.  169),  such  circumstances  fend- 
ing to  disprove  that  which  is  the  substance  of  the  action,  viz.,  the  malice  of 
the  ded.  Not  guilty  denies  the  probable  cause  and  malice  (Cotton  v.  Brown, 
3  Ad.  &  E.  312  ;  Uounsfield  v.  Drury,  11  Ad.  &  E.  98;  James  v.  Phelps, 
11  Ad.  ^  E.  433;  Watkins  v.  Lee,  5  M.  &  W.  270).  It  also  denies  the 
prosecution  or  arrest  itself  (Cotton  v.  Brown,  supra;  Gough  v.  Cribb,  11 
M.  &  W.  407).  In  an  action  for  maliciously  proceeding  to  outlawry,  which 
was  aAerwards  reversed,  not  guilty  puts  in  issue  only  the  existence  of  rea- 
sonable and  probable  cause,  and  not  the  reversal  of  the  outlawry  (Drummond 
v*  Pigou,  2  Bing.  N.  C.  114,  recognised  in  Atkinson  v.  Raleigh,  3  Q.  B.  79). 
In  case  for  maliciously  and  without  probable  cause  laying  an  information  on 
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the  game  laws,  it  appeared  there  had  been  a  conviction  and  no  appeal :  held, 
that  as  deA.  had  acquiesced  in  the  conviction,  this  was  evidence  of  probable 
cause,  and  so  the  action  could  not  be  maintained  (Mellor  v.  Baddeiey,  2  C. 
dc  M.  675 ;  see  special  plea,  stating  the  bankruptcy,  &c.,  in  an  action  for 
maliciously  issuing  out  a  commission  of  bankruptcy,  2  B.  &  C.  908). 

In  an  action  for  procuring  a  false  and  malicious  charge  to  be  made  against 
the  pit.  before  a  magistrate,  and  proceedings  to  be  taken  thereon  without  any 
reasonable  or  probable  cause,  the  deA.  pleaded  that  he  procured  the  charge 
to  be  made,  '*  upon  and  with  a  reasonable  and  probable  cause,"  stating  it 
and  showing  the  circumstances  attending  the  transaction  out  of  which  the 
charge  before  the  magistrate  arose ;  it  seems  the  plea  should  have  shown 
that  at  the  time  he  caused  the  charge  to  be  made,  he  had  been  informed  of, 
or  knew,  or  in  some  manner  acted  on  those  circumstances  (Delegal  v. 
Highly,  3  Bing.  N.  C.  950).  In  an  action  for  maliciously  indicting  deA.  for 
felony,  for  maliciously  obstructing  the  air-way  of  amine;  the  pit.  committed 
the  act  in  question  under  a  claim  of  right  and  bona  fide :  held,  that  it  should 
have  been  leA  to  the  jury  to  say  whether  the  deA.  knew  at  the  time  of  pre- 
ferring the  indictment,  that  the  pit.  had  done  the  act  under  a  claim  of  right 
and  bona  fide^  for  then  there  was  not  any  probable  cause  for  a  charge  of 
felony  (James  v.  Phelps,  11  Ad.  &  E.  483).  If  a  deA.  were  bound  over 
against  his  will ;  as,  for  instance,  if  a  third  party  had  informed  a  magis- 
trate that  the  pit.  had  been  seen  to  pick  the  deA.'s  pocket,  and  the  magistrate 
sent  for  the  deA.,  and  bound  him  over  to  prosecute,  the  deA.  would  not  be 
liable  to  an  action  (per  Littledale,  J.,  in  Dubois  v.  Keats,  11  Ad.  dc  E.  331) ; 
for  the  recognizance  would  then  furnish  an  answer,  fbr  this  reason  only, 
that  in  such  a  case,  the  pit.  could  not  prove  that  the  deA.  was  actuated  by 
a  malicious  motive  in  making  his  charge  before  the  magistrate  (lb.).  But 
where  the  party  is  actuated  by  malicious  motives  in  preferring  a  charge 
before  a  magistrate,  and  he  is  bound  over  to  prosecute,  the  recognizance  so 
obtained  does  not  justify  the  party,  or  prevent  his  subsequent  conduct  from 
being  malicious  (lb.) ;  and  the  judge  is  not  bound  to  put  it  to  the  jury  speci- 
fically, whether  the  charge  before  the  grand  jury  proceeded  from  malice,  or 
from  the  necessity  under  which  the  deA.  was  placed  by  the  recognizance, 
even  where  the  injury  alleged  in  the  declaration  is  the  preferring  at  the  ses- 
sions of  the  court  a  charge  which  is  there  maliciously  made  (lb.). 

The  prosecution  may  be  put  in  issue  by  a  plea  of  nul  tiel  record^  when  it 
is  alleged  in  the  declaration  with  9^  prout  pcUet  per  recordum,  on  which  issue 
the  original  record  should  be  produced.  But  not  guilty  seems  to  have  the 
effect  of  obliging  the  pit.  to  prove  the  wrongful  act  (see  Drummond  v.  Pigou, 
2  N.  C.  115).  Where  the  suit  is  alleged  to  have  been  determined  by 
"judgment,  as  appears  *by  record,"  nul  tiel  record  wguld  seem  to 
[  *328  ]  be  the  proper  plea  (see  Brown  v.  Jones,  15  M.  &  W.  191). 

The  deA.  may  prove  the  plt.^s  guilt,  as  such  evidence  will  show 
good  ground  for  prosecution  (B.  N.  P.  15);  and  for  this  purpose  he  may  use 
his  own  depositions  at  the  trial  (lb. ;  Jackson  v.  Buller,  2  Moo.  &  R.  177) ; 
or  those  of  his  wife  (B.  N.  P.  15).  In  order  to  show  probable  cause,  deA. 
may  prove  that  the  jury  deliberated  long  on  the  trial  (Smith  v.  McDonald,  3 
Esp.  7) ;  and  he  may  give  evidence  of  the  plt.'s  bad  character  (Rodriguez  v. 
Tadmire,  2  Esp.  721 ;  per  Ld.  Kenyon,  C.  J.) ;  but  this  has  since  been 
refused,  for  it  affords  no  proof  of  probable  cause  to  justify  deA.  (Newsman 
V.  Carr,  2  Stark.  70 ;  Cornwall  v.  Richardson,  R.  dc  M.  305 ;  see  also 
Downing  v.  Butcher,  2  Moo.  dc  R.  374).  If  the  deA.  have  laid  all  the  facts 
of  the  case  fully  and  fairly  before  counsel,  and  acted  bona  fide  upon  the 
advice  given,  however  erroneous  it  may  be,  it  will  be  evidence  to  prove  pro* 
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teble  cause  (Ravenga  v.  Mackintosh,  2  B.  &  C.  687 ;  Hewlett  v.  Crutchley, 
5  Taunt.  281). 

Where  to  an  action  for  maliciously  and  without  probable  cause  procuring 
a  writ  of  extent  at  the  suit  of  the  Queen,  to  be  issued  against  the  pit.'s  lands 
and  chattels,  alleging  that  the  writ  was  superseded,  the  deA.  pleaded  that 
although  true  it  is  that  the  execution  of  the  writ  of  extent  was  superseded,  it 
was,  by  the  grace  and  favour  of  the  Queen,  granted  that  the  execution  of  the 
said  writ  of  extent  should  be  superseded  upon  the  terms  that  the  pit.  should 
pay  the  sheriiTs  costs  relating  to  the  execution  of  the  said  writ,  which  terms 
being  complied  with,  the  said  writ  was  superseded ;  the  plea  was  held  bad, 
as  it  was  consistent  with  it  that  the  writ  of  extent  had  been  sued  out  mali- 
ciously, and  without  any  probable  cause  (Craig  v.  Hasell,  3  Gal.  &  Dav.  299). 
See  a  plea  denying  malice  and  determination  of  suit  in  actions,  for  mali- 
cious arrest  (Coombe  v.  Capron,  1  Moo.  dz;  R.  398).  Where  the  pit.  gave 
the  def\.  a  warrant  of  attorney  to  enter  up  judgment,  if  certain  costs  should 
be  unpaid  within  four  days  afler  taxation,  the  ded.  taxed  ex  parte^  and  by  a 
misrepresentation  obtained  from  the  master  his  allocatur  for  more  costs  than 
he  was  entitled  to.  A  judge  ordered  a  revision  of  taxation,  and  whilst  it  was  ' 
pending,  the  deA.  arrested  the  pit.;  aAerwards,  by  the  revision,  the  costs 
were  reduced.  Pit.  declared,  in  case  for  a  wrongful  arrest,  and  the  deA. 
pleaded  that  the  costs  had  been  taxed,  and  a  sum  found  due  for  which  pit. 
was  arrested :  held,  that  the  plea  was  not  supported,  there  having  becrt,  in 
effect,  no  taxation,  when  the  deA.  arrested,  and  that  the  pit.  was  not  bound  to 
reply  the  facts  which  rendered  the  Arst  taxation  invalid  (Saxon  v.  Castle,  6 
Ad.  dz;  E.  653).  It  does  not  deny  the  annulling  of  the  Aat,  in  an  action  for 
maliciously  suing  a  Aat  in  bankruptcy  (Atkinson  v.  Raleigh,  3  Q.  B.  79). 
If,  in  an  action  for  maliciously  preferring  an  indictment  containing  several 
assignments  of  perjury,  the  deA.  had  probable  cause  for  some,  though  not 
for  others,  he  should  plead  a  justification  as  to  the  Arst,  for  he  cannot  give 
evidence  of  it  and  pay  money  into  court  on  the  others  (Ellis  v.  Abrahams, 
15  Law  J.  221,  Q.  B.). 

If  the  action  be  not  brought  within  six  years  next  aAer  the  cause  of  action, 
the  Statute  of  Limitations  may  be  pleaded  in  bar  (see  *'  Limitations,  Sta- 

TUTB  OP"). 

See  form  for  a  malicious  arrest,  without  regard  to  a  set-off  (Austin  v. 
Debenham,  3  B.  &  C.  139);  for  maliciously  issuing  execution  on  a  cognovit 
( Wentworth  v.  Buller,  9  B.  &  C.  840) ;  for  a  malicious  arrest  pending 
another  suit  between  the  same  parties  (Flay wood  v.  Collinge,  9  Ad.  &  £. 
268) ;  for  maliciously  issuing  execution  on  a  warrant  of  attorney  for  a  sum 
larger  than  was  reaily  due  (Gough  v.  Cribb,  11  M.  dz;  W.  497); 
*for  a  malicious  arrest  on  a  warrant  of  attorney  without  regard  to  [  *329  ] 
the  defeasance  (Saxon  v.  Castle,  6  Ad.  ds  E.  652) ;  for  maliciously 
■  causing  pit.  to  bo  outlawed  (Drummond  v.  Pigou,  7  C.  &  P.  228 ;  2  Bing. 
N.  C,  114);  for  arresting  a  privileged  witness  (Stokes  v.  White,  1  C.  M.  dz; 
R.  223 ;  and  see  Magnay  v.  Burt,  5  Q.  B.  381);  for  causing  an  extent  to 
issue  against  pit.'s  goods  (Craig  v.  Hassell,  4  Q.  B.  481);  against  a  client 
and  his  attorney,  for  not  releasing  the  pit.  aAer  satisfaction  of  debt  and  costs 
in  an  action  (Crozer  v.  Pilling,  4  B.  dz;  C.  26) ;  for  refusing  to  receive  a 
debt  and  costs,  for  which  pit.  had  been  taken  on  a  ca,  sa,^  and  which  he  ten- 
dered to  defendant,  and  for  refusing  to  direct  the  sheriff  to  discharge  the 
pit.  (lb.) ;  for  neglecting  to  countermand  a  ca.  sa.  (Lewis  v.  Morris,  2  C.  dc 
M.  712);  Smith  v.  Eggington,  7  Ad.  &  E.  167) ;  for  neglecting  to  counter- 
mand the  second  writ  of  capias  which  was  issued  into  another  county,  one 
of  which  was  executed,  and  the  debt  paid  (Tubbet  v.  Holt,  1  C.  dc  K.  262 ; 
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see  Schniebel  v.  Fairbain,  1  B.  &  P.  392 ;  Lewis  ▼.  Morris,  supra) ;  for 
maliciously  issuing  a  fiat  in  bankruptcy  (Whitworth  v.  Hall,  2  B.  &  Ad. 
695;  Mellor  v.  Baddeley,  2  C.  &  M.  675;  Hay  v.  Weakley,  5  C.  &  P. 
861 ;  Atkinson  v.  Raleigh,  3  Q.  B.  79 ;  Kemp  v.  King,  1  C.  &  M.  396). 

• 

Maliciaus  Prosecution.']  See  form  for  maliciously  obtaining  search  war- 
rant, and  searching  pit's  house  (Hcmsworth  v.  Fowkes,  4  B.  dc  Ad.  449) ; 
for  charging  pit.  with  uttering  threats  against  deft.'s  life  (Venafra  v.  Johnson, 
10  Bing.  301);  for  a  malicious  prosecution  (Delesser  v.  Toune,  1  Q.  B. 
883) ;  for  malicious  charge  before  a  justice,  who  dischargetjd  pit.  (Biggs  v. 
Clay,  3  N.  &  M.  464) ;  for  procuring  another  to  make  a  false  charge  before 
a  magistrate  (Delegal  v.  Highley,  3  Bing.  N.  C.  951 ;  5  Sco.  154);  for  pro- 
curing  a  conviction  before  a  magistrate  (Miller  v.  Baddeley,  6  C.  &  P.  374; 
2  Cr.  &  M.  67);  for  exhibiting  articles  of  the  peace  (Venafra  v.  Johnson, 
10  Bing.  307);  for  a  malicious  prosecution  before  a  court-martial  (Sutton  v. 
Johnson,  1  T.  R.  493,  784) ;  against  a  landlord,  for  charging  his  tenant 
before  a  magistrate  with  having  wilfully  damaged  bis  premises  (Dowell  ?. 
Benningfield,  1  C.  di  M.  9). 

In  an  action  for  malicious  arrest  the  declaration  must  state  that  the  deft, 
arrested  the  pit.  without  reasonable  and  probable  cause  (Rout  v.  Lewis,  17 
Law  J,  98  Exch.). 

The  pit.  was  in  custody  under  an  attachment  from  the  Court  of  Chancery, 
for  non-payment  of  costs  to  the  pit.  in  a  suit  in  equity,  the  deft,  in  this  action. 
After  the  costs  were  paid,  the  solicitor  of  the  ph.  in  equity  (the  now  deft.) 
refused  to  give  an  order  to  the  sheriff  to  discharge  the  pit.,  saying,  **Let 
him  go  to  the  Court  to  purge  his  contempt."  The  judge  in  equity  dis- 
charged him  on  motion :  held,  that  no  action  was  maintainable  for  refusing 
to  give  the  order  to  the  sheriff,  and  thereby  prolonging  plt.*s  imprisonment, 
except  on  proof  of  express  malice  (Moore  v.  Gardner,  16  M.  dz;  W.  595). 

Though  the  question  of  reasonable  and  probable  cause  is  to  be  determined 
on  facts,  the  existence  of  which,  in  cases  of  doubt,  can  only  be  properly 
decided  by  the  jury,  yet  it  is  not  necessary  for  the  judge,  where  there  are  a 
variety  of  facts,  to  leave  each  fact  specifically  to  the  jury,  but  to  decide,  on 
a  general  view  of  the  circumstances,  whether  there  is  or  is  not  reasonable 
and  probable  cause  for  the  prosecution  (Rowlands  v.  Samuel,  17  Law  J.  65, 
Q.  B.;  11  Q.  B.39). 

Where  one  of  several  defendants,  in  an  indictment  (or  conspiracy,  pays  the 
costs  of  himself  and  the  others  of  defending  the  indictment,  he  may  recover 
such  costs  as  damages  in  an  action  for  a  malicious  prosecution  (lb.). 

No  action  lies  against  an  execution-creditor  or  his  attorney,  for  issuing  a 
fi,fa.  indorsed  to  levy  the  whole  sum  recovered  by  a  judgment,  which,  to  the 
knowledge  of  both,  has  been  partly  satisfied  by  payments,  unless  malice  and 
want  of  probable  cause  be  alleged  in  the  declaration,  and  proved  (De  Medina 
V.  Grove,  10  Q.  B.  152).  Held,  by  the  Court  of  Exchequer  Chamber,  affirm- 
ing the  judgment  of  the  Court  of  Queen^s  Bench,  that  no  action  lies  against 
an  execution-creditor,  or  his  attorney,  for  issuing  a  fi,  fa,  indorsed  to  levy 
the  whole  sum  recovered  by  a  judgment,  which,  to  the  knowledge  of  both, 
has  been  partly  satisfied  by  payments,  unless  malice  and  want  of  probable 
cause  be  alleged  in  the  declaration,  and  proved  (S.  C,  ib.  172 ;  17  Law  J. 
821,  C.  P.).  Qucere^  by  Wilde,  C.  J.,  whether,  even  if  such  allegation  and 
proof  were  made,  an  action  is  the  proper  remedy  (lb.).  Where  husband 
and  wife  have  judgment  against  them  for  costs  in  an  action  brought  by  them 
jointly,  a  ca,  sa.  for  the  costs  against  both  is  regular,  and  no  action  lies  for 
suing  out  the  writ  and  arresting  the  wife  upon  such  ca.  sa.^  though  it  appear 
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upon  the  record  that  the  party  suing  out  or  arresting  knew  of  the  coverture 
(Newton  v.  Boodle,  9  Q.  B.  948). 


Precedents  (Ch.  PL  434,  441). 


Evidence. 

In  Action  for  Malicious  Arrest.']  The  pit.  should  be  prepared  to  prove — 
first,  the  issuing  of  the  writ  and  proceedings  previous  to  the  arrest ;  second, 
the  arrest ;  third,  the  termination  of  the  former  suit ;  fourth,  the  malice  and 
want  of  probable  cause  for  the  arrest ;  and,  fifth,  the  plt.'s  damages. 

Proof  of  the  Issuing  of  Writ^  and  Proceedings  previous  to  the  Arrest.] 
As  to  issuing  writ,  see  "  Writ."  The  observations  already  made,  {ante^ 
p.  321),  as  to  the  form  of  the  declaration,  requiring  strict  proof  of  the  affi- 
aavit  to  hold  to  bail,  &c.,  will  here  apply.  It  is  unnecessary  to  prove  the 
aflMavit,  if  the  declaration  do  not  state  the  indorsement  was  made  by  virtue 
of  an  affidavit  filed,  &c.  (Arundel  v.  White,  14  Ea.  224;  awte,  p.  322;  and 
Vol.  I.,  p.  308.  It  is,  however,  advisable  and  usual  to  prpve  the  affidavit,  to 
connect  the  defl.  with  the  arrest,  which  is  done  by  producing  the  original,  or 
an  examined  copy,  and  proving  the  handwriting  of  the  defl.,  or  his 
agent,  *subscribed  to  it  (B.  N.  P.  13 ;  Woulfe  v.  ShoUs,  1  H.  Bl.  [  *330  ] 
282;  Arundel  v.  White,  14  East,  224;  1  Burr.  830;  Crook  v. 
Dowling,  3  Doug.  75 ;  B.  N.  P.  14;  Casburn  v.  Read,  2  Mar.  60;  Rees  v. 
Bowen,  1  M'Cle.  &  Yo.  392 ;  see  Vol.  I.,  p.  85). 

The  writ  must  be  returned  and  proved,  as  post^  "  Writ."  If  there  be  a 
variance,  it  will  be  fatal  {ante^  p.  322  ;  and  Vol.  1.,  p.  308). 

Proof  of  Arrest  or  finding  Bail,]  The  plea  of  not  guilty  puts  in  issue 
the  arrest  by  the  procurement  of  the  deft.  (Watkins  v.  Lee,  5  M.  &  W,  270 ; 
Cotton  V.  Brown,  3  Ad.  &  E.  312).  The  arrest,  or  that  pit.  was  put  to 
some  expense  in  finding  bail,  &c.,  must  bo  proved.  To  prove  the  actual 
arrest,  call  the  officer,  or  other  witness  present.  The  officer  should  be  served 
with  a  subjxBna  duces  tecum  to  produce  the  warrant  directed  to  him,  though 
this  is  not  indispensably  necessary,  and  it  will  be  sufficient  to  prove  the 
arrest  (Jones  v.  Wood,  3  Camp.  228 ;  Fairlie  v.  Birch,  ib.  397).  Where 
the  declaration  alleged  that  the  defendaht  maliciously,  and  without  reasona- 
ble and  probable  cause,  obtained  a  judge's  order  to  hold  pit.  to  bail,  and 
without  reasonable  and  probable  cause  for  believing,  and  not  believing  that 
the  pit.  was  about  to  quit  England,  suing  out  a  capais,  and  wrongfully  and 
maliciously  causing  the  pit.  to  be  arrested  under  and  by  virtue  of  the  said 
writ,  and  to  be  thereupon  imprisoned,  &c. :  held,  upon  the  issue  of  not  guilty, 
that  it  was  sufficient  to  show  that  the  pit.  had  been  arrested  under  the 
writ,  without  producing  the  warrant  (Petrie  v.  Lament,  3  Man.  dz;  G.  702) ; 
but  it  will  be  observed  that  the  declaration  contained  no  allegation  that  the 
pit.  was  arrested  under  a  warrant  (lb.).  The  allegation  that  the  pit.  was 
arrested  is  satisfied  by  proof  of  a  detainer  (Whalley  v.  Pepper,  7  C.  &  P. 
508) ;  but  it  is  not  proved  by  evidence  of  a  bailment  without  a  caption  (Berry 
y.  Adamson,  6  B.  &  C.  528 ;  see  Bates  v.  Billing,  2  C.  dc  M.  374 ;  Amor 
V.  Blofield,  9  Bing.  91). 
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It  would  seem  that  the  sheriff^s  return  of  cepi  carpus  would  he  sufficient 
for  this  purpose,  as  it  is  prima  facie  evidence  of  the  facts  thefein  stated 
(Gyfford  v.  Woodgate,  11  East,  299 ;  2  Ph.  Ev.  166).  In  x>ne  case,  though 
the  return  of  cepi  corpus  appeared  upon  the  writ,  Lord  Kenyon  ruled  that, 
as  against  the  defendant  there  was  no  evidence  of  the  arrest  having  heen 
under  the  writ,  and  the  pit.  not  being  able  to  prove  the  warrant,  was  non- 
suited (Lloyd  V.  Harris,  Pea.  174).  And  it  has  been  held  that  the  writ  in- 
dorsed is  sufficient  evidence  of  the  holding  to  bail  (Rogers  v.  Ilscombe,  2 
Esp.  38).  The  length  of  time  stated  in  declaration,  during  which  pit.  re- 
mained in  custody,  need  not  be  proved  to  its  full  extent  (Bristow  v.  Heywood, 

1  Stark.  48). 

With  respect  to  what  constitutes  an  arrest,  it  is  essential  that^ome  restraint 
has  been  imposed  on  pit.  contrary  to  his  will,  and  bare  words  used  to  the 
party  at  the  time  are  insufficient  (Genner  v.  Sparkes,  1  Salk.  79);  but  a 
touch,  however  slight,  will  constitute  an  arrest  (6  Mod.  173).  It  is  sufficient, 
however,  if  pit.  prove  that  the  officer  said  to  him,  "  I  arrest  you,"  or  any 
words  to  that  effect,  and  that  the  defl.,  in  consequence  thereof,  acquiesced 
and  went  with  the  officer.  But,  if  instead  of  going  with  the  bailiff  he  had 
gone  away  or  escaped,  it  would  be  no  arrest  unless  the  bailiff  had  actually 
laid  his  hand  upon  him  (Homer  v.  Batty n,  B.  N.  P.  153 ;  1  0.  &  P.  153). 
But,  vhere  a  sheriff's  officer,  having  a  writ  against  A.  B.,  tells  him  that  he 
has  a  writ  against  him,  upon  which  A.  B.  says,  **  Very  well,  I  will  come  to 
you  immediately,"  and  shortly  after  makes  his  escape,  without  having  been 
touched  by  the  officer,  it  is  no  arrest  (R.  &  M.  26).  And  so,  if  a  bailiff 
come  into  a  room,  and  tell  the  deft,  he  arrests  him,  and  lock  the 
[  *33l  ]  door,  that  is  an  arrest,  for  he  is  *then  in  the  custody  of  the  officer 
(Williams  V.Jones,  Rep.  t.  Hard.  301;  2  N.  R.  21 1,212).  Placing 
a  party  under  restraint  of  a  sheriff 's  officer  who  holds  a  writ  o^capais  may 
be  an  arrest  without  proceeding  to  actual  contract  (Grainger  v.  Hill,  4  B. 
N.  C.212). 

But,  where  a  constable,  directed  by  the  defl.  to  take  the  pit.  on  a  charge 
of  felony,  told  the  latter,  "you- must  go  with  me,"  upon  which  the  pit.,  with- 
out further  compulsion,  attended  the  constable,  it  was  held  that  this  was  a 
sufficient  imprisonment  (Pocock  v.  Moore,  K.  ^  M.  321). 

Where  a  sheriff's  officer,  having  a  warrant  to  arrest  the  pit.,  sent  a  mes- 
sage to  him  to  fix  a  time  to  call  and  give  bail,  and  pit.  accordingly  fixed  a 
time,  attended,  and  gave  bail,  this  was  held  a  sufficient  arrest,  for  which  this 
action  could  be  maintained  (Berry  v.  Adamsou,  6  B.  &  C.  528 ;  George  v. 
Radlbrd,  3  C.  &  P.  464).  But  it  should  seem  that,  though  there  has  been 
no  arrest,  yet,  that  proof  of  the  pit.  being  compelled  to  procure  bail  would 
suffice  to  sustain  the  action.  In  a  case,  however,  where  A.,  by  mistake, 
sues  out  a  bailable  writ  against  B.,  and  gives  it  to  C,  an  officer,  to  be  exe- 
cuted, and  0.  says  to  B.  he  has  a  writ  against  him,  but  B.  denying  that  he 
owed  the  money,  C.  did  not  take  him  into  actual  custody,  and,  on  inquiry, 
the  mistake  was  discovered,  and  B.  was  told  he  need  give  himself  no  farther 
trouble  in  the  matter,  but,  notwithstanding  this,  he  afterwards  put  in  bail 
above  and  incurred  an  expense?  of  14/.;  it  was  held,  thai  he  could  not  main- 
tain an  action  against  A.  for  a  malicious  arrest  (Bieten  v.  Burridge,  3  Camp. 
139;  see  further  what  constitutes  arrest,  tit.  "False  IMpnISo^MEjiT''). 

Proof  of  Termination  of  Uie  former  Suit,]  Where  the  plea  traverses  the 
termination  of  the  former  suit  (Watkins  v.  Lee,  5  M.  &  W.  272),  it  is  an 
essential  requisite  that  it  should  be  proved  (;)  Pri.  543;  Norrish  v.  Richards, 

2  Ad.  6l  E.  722 ;  Coombe  v.  Capron,  1  Moo.  &  R.  398).     It  must  be  de- 
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termined  by  some  legal  means  (Kirk  v.  French,  1  Esp.  60).  Where  it  is 
determined  by  rule  of  court,  it  is  generally  proved  by  putting  in  the  rule  of 
court  to  stay  proceedings;  and  the  mere  production  of  a  rule  of  court  is  suffi- 
cient, if  under  the  hand  of  the  proper  officer  of  any  of  the  courts  at  West- 
minster; and  there  is  no  need  to  prove  it  to  be  a  true  copy,  for  it  is  an 
original  (B.  N.  P.  229 ;  2  Ld.  Rnym.  745 ;  see  "  Rule  of  Court").  Proof 
of  a  rule  to  stay  proceedings  and  deliver  up  to  the  then  defl.  the  bill  of  ez« 
change  upon  which  the  action  was  brought  has  been  held  sufficient  (Brooke 
V.  Carpenter,  3  Bing.  297).  Where  the  party  discontinued  by  rule  of  court, 
on  payment  of  costs,  it  was  objected,  that  some  record  of  discontinuance 
ought  to  be  produced ;  but  it^was  held,  where  there  is  a  rule  of  court  to  dis- 
continue, on  which  the  party  obtaining  it  has  acted  by  paying  the  costs,  that 
it  was  of  itself  sufficient;  for  that,  where  there  is  merely  a  writ,  followed  up 
with  a  discontinuance,  no  entry  of  judgment  is  ever  made  (Bristow  v.  Hay- 
wood, 4  Camp.  214 ;  1  Stark.  48;  Gadd  v.  Bennett,  5  Pri.  540 ;  Brandt  v. 
Peacock,  1  B.  &  C.  649 ;  Pierce  v.  Street,  3  B.  &  Ad.  397 ;  Webb  v.  Hill, 
3  C.  &  P.  485 ;  Judge  v.  Morgan,  13  East,  547).  The  pit.  should,  in  that 
case,  prove  that  the  costs  have  been  taxed  and  paid.  A  judge's  order  to 
stay  proceedings  has  been  held  insufficient  evidence  of  the  termination  of  a 
suit  (Kirk  v.  French,  1  Esp.  Ca.  80;  but  see  Austen  v.  Debenham,  3  B.  & 
C.  140;  4  D.  &  R.  653).  Where  it  was  averred  that  "the  pits,  in  that 
action  did  not  prosecute  their  suit,  but  therein  made  default,'*  d&c;  it  was 
held  that  this,  bein^  an  allegation  of  a  nonsuit,  was  not  proved  by  a  rule  to 
discontinue  (Webb  v.  Hill,  M.  dz;  W.  253). 

*The  declaration  stated  that  it  was  referred  to  the  prothonotary 
to  ascertain  the  debt,  the  costs  to  be  in  his  discretion,  that  he  found  [  *332  ] 
the  debt  to  be,  &c.,  and  ordered  the  ph.  to  pay  the  costs,  "  where- 
upon and  whereby  the  said  suit  was  determined,"  it  was  proposed  to  prove 
that  a  rule  had  been  obtained  to  refer  the  action  to  the  prothonotary,  that 
the  parties  attended  him,  that  he  found  the  debt  due,  and  that  the  pit.  ac- 
cepted that  and  the  costs :  held,  not  admissible  under  the  allegation  in  the 
declaration.  The  mere  acceptance  of  the  debt  without  the  intervention  of 
the  court  could  not  properly  be  called  a  termination  of  the  suit  (Coombe  v. 
Capron,  1  Moo.  dt  R.  398).  Not  declaring  for  a  year  after  the  return  of  the 
writ  is  evidence  of  the  termination  of  the  suit,  and  will  support  an  averment 
that  the  party  did  not  declare,  but  permitted  the  suit  to  be  discontinued 
(Pierce  v.  Street,  3  B.  &  Ad.  397).  It  is  doubted  (in  Norrish  v.  Richards, 
3  Ad.  &  E.  733),  whether  this  action  will  lie  where  the  suit  alleged  to  have 
determined  has  been  removed  by  habeas  corpus  from  an  inferior  court  at  the 
instance  of  the  defl.  As  to  whether  a  suit  can  be  said  to  have  determined 
where  the  pit.  neglects  to  declare  for  two  terms,  see  lb.  The  writ  o^  capias 
is  no  longer  a  step  in  the  action,  and  therefore  the  pit.  is  not  longer  bound 
to  declare  before  the  end  of  the  next  term  after  the  arrest  (Ireland  v.  Berry, 
5  Q.  B.  551).  It  must  be  such  a  determination  as  will  show  prima  facie 
that  the  action  was  without  foundation.  Thus  a  stel  processus  by  cx)nsent  of 
the  parties  is  not  sufficient,  for  the  deft,  might  have  recovered  in  the  former 
action  if  the  pit.  had  not  stopped  by  consent  (Wilkins  v.  Howell,  Moo.  &  M. 
495).  In  an  action  for  a  malicious  presentment  in  the  Ek^lesiostical  Court 
it  must  uppear  that  the  presentment  has  determined  (Fisher  v.  Bristow,  1 
Doug.  215).  Tha  omission  to  show  that  the  suit  has  been  determined  is 
cured  by  verdict  (1  Saund.  228  b).  SemUe^  the  mode  in  which  the  original 
action  is  determined  need  not  be  such  as  in  itself  shows  a  want  of  reasonable 
cause  (Norrish  v.  Richards*  3  Ad.  4k  £•  737 ;  see  Wilkins  v.  Howell).    The 
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rule  to  discontinue  is  sufficient  proof,  without  producing  the  judgment  roll ' 
(Watkins  v.  Lee,  5  M.  di  W.  270). 

In  an  action  for  a  false  arrest,  upon  a  plaint  in  the  sherifTs  court *of  Lon- 
don, evidence  was  given  that  the  usual  course  of  that  court,  upon  the  aban- 
donment of  a  suit  by  the  pit.,  was  to  make  an  entry  in  the  minute  book  of 
"  withdrawn,"  and  it  was  held,  that  proof  of  such  entry  in  the  minute-book 
was  sufficient  evidence  of  the  determination  of  the  suit  (Arundell  v.  White,  • 
14  East,  216). 

-In  an  action  for  maliciously  suing  out  a  commission  of  bankruptcy  it' must 

be  averred,  and,  if  traversed,  proved,  that  the  commission  was  superseded 

before  the  commencement  of  the  action  (Whitworth  v.  Hall,  2  B.  &  Ad. 

695);  but  the  plea  of  not  guilty  does  not  call  for  this  proof  on  the  part  of  the 

.  pit.  (Atkinson  v.  Raleigh,  3  Q.  B.  79).     See  further,  an/e,  p.  324. 

Proof  of  Malice  and  Want  of  probable  Cause,]  This  is  a  most  essential 
proof,  and  a  failure  in  it  would  entitle  the  defl.  to  a  verdict  (see  Co.  Lit.  161, 
n.  4;  3  Lev.  210  ;  2  Wils.  305 ;  1  Lev.  275).  Though  the  pit.  should  prove 
malice,  yet,  if  he  failed  to  prove  the  want  of  probable  cause  for  the  proceed- 
ing, he  would  not  succeed  (see  Purton  v.  Honnor,  1  B.  &  P.  205 ;  Austin  v. 
Debenham,  3  B.  &  C.  139 ;  4  D.  &  R.  653).  The  want  of  probable  cause 
is  evidence  of  malice  (Gibbons  v.  Alison,  3  C.  B.  181);  and  these  are  put 
in  issue  by  a  plea  of  not  guilty  (Watkins  v.  Lee,  5  M.  &  W.  270 ;  Houns- 
field  v.  Drury,  11  Ad.  &  E.  98;  James  v.  Phelps,  11  Ad.  &  E.  433),  ante, 
p.  321. 

Malice  and  the  want  of  probable  cause  is  a  compound  proposition, 
[  *333  ]  *and  may  be  a  mixed  question  of  fact  and  law  for  the  jury  to  ascer- 
tain the  facts,  under  the  judge's  direction :  thus,  where  A.  arrested 
B.  on  professional  advice,  and  it  was  a  question  whether  he  acted  bona  fide 
upon  such  advice,  the  jury  are  to  draw  the  conclusion  as  to  his  sincerity  from 
the  facts  before  them ;  and  it  was  in  this  case  observed  by  Abbott,  C.  J.,  that 
under  the  circumstances  of  the  case,  the  question  of  *'  probable  cause  was 
matter  of  fact  for  the  jury,  and  not  of  law,  for  the  judge  to  decide,  and  that 
he  had,  in  consequence,  directed  the  attention  of  the  jury  to  the  deft'^s  con- 
ducty"*  but,  on  the  contrary,  if  the  fact  had  appeared  that  the  deft,  acted  bona 
fide  on  the  advice  given,  the  inference  of  want  of  malice  and  probable  cause 
would  then  have  been  a  matter  of  law  for  the  judge  to  determine,  who,  there- 
upon, must  have  nonsuited  the  pit.  (Ravenga  v.  Mackintosh,  4  D.  &  R.  193; 
2  B.  &  C.  693;  Snow  v.  Allen,  1  Stark.  503);  whether  the  circumstances 
alleged  to  show  it  probable  or  not  are  true  and  existed  is  a  matter  o^  fact, 
but  whether  supposing  them  true  they  amount  to  a  probable  cause  is  a  ques- 
tion of  law  (Johnstone  v.  Sutton,  1  T.  R.  545 ;  Williams  v.  Taylor,  6  Bing. 
186;  see  1  Wils.  232;  B.  N.  P.  14;  1  Gow.  20;  2  Moo.  82;  Freeman  v. 
Arkell,  1  C.  &  P.  138;  Davis  v.  Hardy,  6  B.  &  C.  225;  Musgrave  v. 
Newell,  1  M.  &  W.  582).  Panton  v.  Williams,  2  Q.  B.  169;  see  post,  p. 
340,  In  these  actions  proof  of  express  malice  will  be  required,  but  defis. 
are  less  favoured  than  in  those  arising  from  malicious  prosecution ;  as  a  civil 
suit  is  prosecuted  merely  for  the  private  benefit  of  the  individual,  whereas  a 
prosecution  of  an  offence  affects  the  public  interest  (2  Wils.  307). 

There  are  two  descriptions  of  malice :  malice  in  fact,  and  in  law.  The 
former,  in  common  acceptation,  means  ill-will  against  a  person;  the  latter 
means  a  wrongful  act,  done  intentionally.  And  the  question  of  malice,  as  a 
question  of  fact,  which  may  be  very  comprehensive,  including  the  truth  of 
the  whole  series  of  facts  forming  the  defendant's  justification,  from  the 
manner,  the  occasion,  6ic.,  is  for  the  jury;  ''but,  where  the  law  implies 
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such  malice  as  is  necessary  to  maintain  the  action,  it  is  the  duty  of  the  judge 
to  withdraw  the  question  of  malice  from  the  consideration  of  the  jury"  (4  B. 
&  C.  247;  6  D.  &  R.  269;  see  Mitchell  v.  Jenkins,  5  B.  dz;  Ad.  588). 
From  want  of  probable  cause  the  jury  may  infer  malice,  but  proof  is  jonwd 
facie  evidence  of  malice,  but  this  is  an  inference,  not  of  law  but  of  fact, 
which  the  jury  are  not  bound  to  draw,  and  the  presenting  to  the  jury  the 
absence  of  probable  cause  as  conclusive  of  legal  malice  is  a  reservation.(Ih,) 
And  one  of  these  two  descriptions  of  malice  must  be  proved.  It  is  not 
sufficient  to  show  that  a  writ  was  sued  out,  or  the  arrest  made,  after  the  pay- 
ment of  the  debt;  but  a  malicious  intent  must,  in  such  case,  be  made  out  in 
evidence  (Scheibel  v.  Fairbairn,  1  B.  dz;  P.  388;  Gibson  v.  Chaters,  2  B.  & 
P.  129;  Page  v.  Wiple,  3  East,  314 ;  Morris  v.  Lewis,  4  Tyrw.  914;  see 
also  Saxton  v.  Brown,  6  Ad.  &  £.  652 ;  Hey  ward  v.  Collinge,  9  Ad.  &  E. 
268) ;  and  where  a  writ  was  issued  by  mistake  against  the  fon  instead  of 
the  father,  and  he  was  imprisoned  four  days,  Abbott,  C.  J.,  held,  that,  as 
there  was  no  evidence  of  malice,  the  action  was  not  sustainable  (Guildhall, 
October,  1825,  MS.,  cited  3  Ch.  B.  C.  126).  It  is  not  of  itself  evidence  of 
malice  that  the  def\.  suffered  himself  to  be  nonprossed  in  the  former  suit 
(Sinclair  v.  Eldrid,  4  Taunt.  7) ;  as  to  taking  money  out  of  court,  fost.  But 
it  has  been  held  primd  facie  evidence  of  malice,  that  the  deA.  discontinued 
the  former  suit  immediately  aAer  being  ruled  to  declare,  on  the  ground, 
"  that  the  very  short  interval  that  elapsed  between  the  arrest  and  abandon- 
ment of  the  action  precluded  the  supposition  of  any  change  taking  place  in 
his  means  of  proof'  (Nicholson  v.  *Coghill,  4  B.  &  C.  22;  Webb 
V.  Hall,  Moo.  &  M.  254) ;  and  where  a  def\.  is  in  custody  under  a  [*  334  ] 
ca,  sa.,  and  tenders  the  debt  and  costs,  the  pit.  is  bound  to  accept 
them,  and  to  sign  an  authority  to  the  sheriff  to  discharge  him,  and  the 
refusal  is  prima  facie  evidence  of  malice  (Croger  v.  Pilling,  4  B.  &  C. 
26  ;  6  D.  &  R.  129.)  Where  the  pit.  was  actually  arrested  on  a  bill  which 
purported  to  be,  but  was  hot  in  fact,  accepted  by  him ;  held,  no  action  lay ; 
the  defl.  having  acted  through  mistake,  and  without  malice  (Spencer  v.  Jacob, 
M.  &  M.  180). 

In  an  action  for  maliciously  issuing  execution  on  a  warrant  of  attorney 
for  103/.,  when  only  23/.  was  due,  it  was  held  on  the  plea  of  not  guilty, 
that  it  lay  on  pit.  to  prove  that  not  more  than  23/.  was  due  (Gough  v.  Crib, 
11  M.  &  W.497). 

It  is  not  enough  to  show  that  the  action  was  unfounded ;  for,  if  there  was 
reasonable  ground  to  apprehend  that  the  sum  for  which  the  party  was  arrest- 
ed was  due,  no  action  would  lie  (3  Esp.  34).  And  a  party  is  not  liable  if 
he  acts  under  what  he  conceives  the  sound  advice  of  a  pleader  (Snow  v. 
Allen,  1  Stark.  502 ;  Ravenga  v.  Mackintosh,  2  B.  dz;  C.  693 ;  4  D.  &  R. 
107 ;  1  C.  d£  F.  264).  And,  where  there  were  mutual  dealings,  if  it  be 
proved,  and  the  pit.  in  the  former  suit,  who  arrested  for  the  whole  amount, 
knew  there  was  a  set-off,  greatly  diminishing  his  debt,  it  will  be  evidence  of 
want  of  probable  cause  and  malice  (Austin  v.  Debenham,  3  B.  dc  C.  139; 
4  T).  &  R.  653,  overruling  Brown  v.  rigeon,  2  Camp.  594).  In  such  case 
the  defies  knowledge  of  the  sct-oflTmay  be  proved  by  his  admission  or  settle- 
ment of  accounts,  or  by  evidence  of  the  set-off,  as  in  other  cases  (past, 
'*  Set-off'').  Taking  a  less  sum  out  of  court,  and  not  proceeding  in  the 
suit,  is  not  sufficient  evidence  of  ma.ice  and  want  of  probable  cause,  it  ap- 
pearing that  deA.  had  claimed  a  larger  sum  (Jackson  v.  Burleigh,  3  Esp. 
34).  Proof  that  the  suit  was  discontinued  was  held  not  to  be  evidence  of 
want  of  probable  cause  (Bristow  v.  Haywood,  1  Stark.  50.  But  where  the 
deft,  had  arrested  the  pit.  on  an  affidavit  of  debt  for  money  paid  to  his  use, 
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but  did  not  declare  until  ruled  to  do  so,  and  soon  aAerwnrds  discontinued  and 
paid  the  costs :  held  to  be  evidence  to  go  the  jury,  of  malice,  and  want  of 
probable  cause  (Nicholson  v.  Coghill,  4  B.  &  C.  21 ;  Webb  v.  Hill,  Moo.  6l 
M.  254).  But  eircumsitinces  will  oflen  exclude  the  presumption  of  malice 
and  want  of  probable  cause :  thus  where  a  pit.  in  a  former  action  arrested 
deft,  for  25/.  and  deft,  paid  9/.  6s.  into  court,  which  pit.  took  out, 
it  was  held  not  to  be  evidence  of  malice ;  though,  on  a  previous  settlement 
of  accounts  between  pit.  and  deft.,  deft,  made  himself  debtor  merely  in  a 
balance  of  9/.  6s.,  it  appearing  that  the  pit.  had  then  claimed  a  balance  of 
25/.  as  due  to  him ;  and  Lord  Kenyon  observed,  "  that  as  deft,  acted  under 
the  impression  of  a  mistake,  in  believing  more  than  10/.  to  be  due,  and  under 
that  belief  held  him  to  bail,  he  had  a  probable  cause,  and  was  warranted  in 
that  proceeding,'*'  that  pit.  (deft,  in  former  suit)  must  prove  that  the  arrest 
was  made  with  full  knowledge  that  the  debt  was  under  10/.  (Jackson  v.  Bur- 
leigh, 3  Esq.  34) ;  and,  where  the  party  was  arrested  after  the  payment  of  the 
debt  to  deft.'s  agent,  but  upon  an  affidavit  made  before,^  it  was  held  not  to  be 
malicious  (Gibson  v.  Chaters,  2  B.  dz;  P.  129).  Also,  where  pit.  discon- 
tinued a  former  action,  on  a  note  against  the  deft.,  where  he  would  have 
been  acquitted  from  the  laches  of  the  former  pit.  in  not  giving  due  notice  of 
dishonour,  it  was  held  that  there  was  no  evidence  of  malice  (Bristow  ▼. 
Hey  wood,  1  Stark.  48 ;  4  Camp.  213) ;  and  when,  after  suing  out  a  bailable 
writ,  pit.  was  told  not  to  trouble  himself,  but  went  to  the  expense  of  putting 
in  special  bail,  it  was  held  he  could  not  maintain  an  action  for  a  malicious 
arrest  (3  Camp.  *ld9);  but  it  was  held  to  be  malice  to  have  sued 
[  *335  ]  out  a  writ  after  the  release  of  the  debt  (Hob.  267).  In  an  action 
for  abusing  the  process  of  court  in  order  illegally  to  compel  a  parly 
to  give  up  his  property,  it  is  not  necessary  to  prove  that  the  process  was 
sued  out  without  probable  cause  (Grainger  v.  Hill,  4  Bing.  N.  C.  212;  Hey- 
wood  V.  0)llinge,  9  Ad.  &  E.  269).  In  an  action  for  maliciously  suing  out 
a  commission  of  bankruptcy,  a  supersedeas  alone  is  not  evidence  of  want  of 
probable  cause  (Hay  v.  Weakly,  6  O.  &  P.  361). 

The  question  is  whether  the  original  pit.  had  a  probable  cause  of  action 
for  the  amount  for  which  he  held  the  party  .to  bail,  and  not  whether  he  had 
a  probable  cause  of  action  in  the  particular  form  in  which  the  action  was 
brought.  Therefore,  where  A.  had  a  separate  cause  of  action  against  B. 
and  C,y  on  a  covenant,  and  sued  B.  and  C.  jointly,  and  arrested  B.  in  that 
action  for  the  amount  of  the  debt:  held,  that  an  action  for  a  malicious 
arrest  would  not,  on  that  account,  lie  at  B.'s  suit  (Whalley  v.  Pepper,  7  C. 
&  P.  606). 

A  debtor^s  going  abroad  after  an  arrest  for  debt  is  probable  cause  for  the 
creditor's  proceeding  to  outlawry,  notwithstanding  the  creditor  may  know 
that  the  debtor  was  an  agent  in  England  (Drummond  v.  Pigou,  2  Bing.  N. 
C.  114). 

Proof  of  Damages.']  The  special  damage  must  be  proved  as  laid  in  the 
declaration,  and  the  pit.  will  not  be  allowed  to  give  evidence  of  any  injury 
not  stated  therein  (see  ante^  p.  324).  It  is  necessary  the  arrest  should  actu- 
ally have  been  made,  and  the  merely  suing  out  a  bailable  writ,  to  which  pit. 
voluntarily  put  in  bail  above,  will  not  entitle  the  deft,  to  recover  his  costs 
(Bicten  v.  Burridge,  3  Camp.  139;  2  N.  R.  211 ;  and  he  must,  therefore, 
prove  the  expenses  he  was  put  to  in  consequence  of  the  arrest,  and  the  spe- 
cial damage  or  injury  above  stated  (Sinclair  v.  Eldred,  4  Taunt.  7 ;  2  Esp. 
Dig.  35 ;  ante,  p.  324). 

The  execution  of  the  bail-bond  should  be  proved,  as  stated,  and  the 
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charge  for  the  bond  and  execution  thereof,  &c.,  paid  by  the  pit.  for  the 
same;  for  unless  the  pit.  give  proof  to  that  effect,  he  will  not  be  entitled  to 
recover  such  disbursement.  The  subscribing  witnesses  to  the  bond  should 
be  subpoenaed,  and  one  of  the  bail  or  sherifiTs  officer  called  to  j^rove  the  dis* 
bursements. 

In  the  Common  Pleas,  it  has  been  held  that  the  ptl.  is  not  entitled  to  reco- 
ver more  on  account  of  costs  than  the  taxed  costs,  which  he  had  incurred 
(Sinclair  V.  Eldred,  4  Taunt.  7 ;  Wibber  v.  Nicholas,  R.  <te  M.  419;  and 
see  Rogers  v.  Iscombe,  2  Esp.  Dig.  335;  Jenkins  v.  Biddulph,'4  Bing.  160); 
but  he  may  recover  the  amount  of  costs  between  attorney  and  client  (Sand- 
back  V.  Thomas,  1  Stark«  306,  per  Ld.  Eilenborough ;  Gould  v.  Barnett,  2 
Moo.  &  R.  171,  per  Ld.  Abinger,  C.  6.;  see  Jones  v.  Dyke,  Sugd.  V.  and 
P.  app.  8;  Hodges  v.  Lichfield  (Earl  of),  1  N.  S.  C.  500;  Grace  v.  Mor- 
gan, 2  N.  S.  C.  534 ;  and  Doe  v.  Fiiliter,  11  M.  &  W.  80,  per  curiam). 

If  the  indictment  be  against  more  than  one,  it  must  be  for  joint  acts,  and 
the  damages  must  be  joint  (Hilditch  v.  Eyles,  2  Selw.  N.  P.  1092);  and 
where  there  are  several  pits,  they  can  only  recover  for  a  joint  damage,  as 
for  the  expenses  of  the  action  defended  on  their  joint  retainer  (Barratt  v. 
Collins,  10  Moo.  446 ;  Pcchell  v.  Watson,  8  M.  &  W.  691). 

Competency  of  Witnesses,']  An  arbitrator  cannot  be  called  as  a  witness 
to  prove  facts  which  transpired,  by  examining  the  parties  themselves,  and 
on  examining  the  plt.'s  books  on  a  reference  of  the  former  action  (Haber- 
shon  v.  Troby,  3  Eisp.  38 ;  sed  vide  Gregory  v.  Howard,  3  Esp.  113). 

*ln  an  action  on  the  case  for  malicious  prosecution,  where  there 
was  not  any  person  present  at  the  time  when  the  supposed  felony  [  *336  ] 
was  committed,  except  defl.'s  wife.  Holt,  C.  J.,  allowed  her  evi- 
dence given  at  the  trial  of  the  indictment  as  good  evidence  to  prdve  a  felony 
having  been  committed  (Johnson  v.  Browning,  6  Mod.  216).  The  counsel 
for  the  pit.  called  a  grand  juror,  before  whom  a  bill  of  indictment  had  been 
preferred,  to  prove  that  the  defl.  was  the  prosecutor  of  the  indictment,  who 
was  objected  to  on  the  ground  that  he  could  collect  this  evidence  only  as 
grand  juror,  and  his  oath  prevented  him  from  disclosing  it ;  but  Kenyon,  C. 
J.,  thought  that  the  question  of  who  was  the  prosecutor  of  an  indictment  was 
cue  of  fact,  which  did  not  infringe  upon  the  witnesses  oath,  and  received  the 
evidence. 

Actions  fob  Malicious  Pkosecutions. 

Evidenced]  In  these  actions,  pit.  may,  by  proper  pleas,  be  put  to  prove— 
1,'the  inducement,  if  it  be  material  to  support  the  action;  2,  the  prosecution 
against  pit. ;  3,  the  termination  thereof  in  plt.'s  favour;  4,  the  def\.*8  being 
the  prosecutor ;  5,  the  defl.'s  malice,  and  want  of  probable  cause  for  the 
prosecution ;  and,  6,  the  damages. 

Proof  of  Inducement.]  The  general  inducement  of  good  character, 
usually  inserted  in  declarations  for  malicious  prosecutions,  is  not  traversa- 
ble, and  no  evidence  of  such  good  character  is  admissible  (Sty.  118;  ante^ 
p.  324 ;  post,  "  Slander").  But  special  inducements,  in  a  case  where  pit. 
has  been  peculiarly  injured  in  his  trade,  or  otherwise,  should  be  proved  (see 
^70S<,  *' Slander'*).  In  an  action  for  maliciously  issuing  a  commission  of 
bankruptcy,  the  inducement  should  be  proved,  but  in  such  action  it  is  not 
necessary  to  prove  that  the  pit.  did  not  commit  an  act  of  bankruptcy  (2 
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Wils.  145—147),    But  it  may  be  advisable  to  be  prepared  to  do  so,  or  else 
to  prove  pit.  was  not  a  trader,  or  otherwise  subject  to  the  bankrupt  laws. 

Froof  of  the  Prosecution. "]  As  to  how  this  is  put  in  issue,  see  antCy  p. 
326.  The  proceedings  themselves,  which  the  deft,  issued,  or  procured  to 
be  issued  against  him,  should  be  proved;  as,  where  deft,  has  been  taken  into 
custody  under  a  warrant  granted  by  a  justice  of  the  peace,  the  information 
must  be  produced,  which  is  done  by  subpoenaing  the  justice  of  the  peace,  or 
his  clerk,  with  a  duces  tecum  to  produce  the  original  information  (2  Selw. 
N.  P.  1073),  and  proof  by  them  of  the  deft.*s  handwriting,  and  that  he  had 
sworn  it,  and  then  the  warrant  granted  on  it,  which  must  be  produced,  and 
proved,  either  from  the  constable  or  the  justice,  and  evidence  must  be  given 
of  the  apprehension  and  detention  of  the  pit.  under  the  warrant,  and  his 
ultimate  discharge  must  also  be  shown  (lb.;  2  Stark.  Ev.  910,  1st  ed.;  and 
see  Freeman  v.  Arkill,  2  B.  &  C.  494).  But,  where  evidence  was  given  of 
the  loss  of  the  warrant,  parol  evidence  of  its  contents  has  been  received, 
without  proof  of  the  information  (Newsam  v.  Carr,  2  Stark.  70 ;  see  Clark 
y.  Postan,  6  C.  &  P.  423).  In  a  case  for  maliciously  charging  the  pit.  with 
an  assault  before  a  magistrate,  and  where  the  depositions  were  returned  by 
him  to  the  sessions,  and  a  bill  of  indictment  preferred  by  the  defl.,  which 
was  ignored,  the  clerk  of  the  peace  having  proved,  that  when  a  bill  of  in- 
dictment was  thrown  out  by  the  jury,  he  usually  destroyed  or  threw  away 
the  depositions,  and  those  in  the  present  case  having  been  searched  for  and 
not  found,  it  was  held  to  be  sufficient  evidence  of  their  destruction,  and  parol 

evidence  of  their  contents  was  admitted  (Freeman  v.  Arkell,  2  B. 
[  *337  ]    &  C.  494).     *In  the  same  manner,  whether  the  prosecution  were 

by  indictment  in  the  ^,  B.,  at  the  assizes,  or  quarter  sessions,  the 
prosecution  and  acquittal  must  be  proved  in  the  usual  way,  by  the  produc- 
tion of  the  record,  or  proof  of  an  examined  copy  (B.  N.  P.  13 ;  Kirk  v. 
French,  1  Esp.  81 ;  1  Bl.  R.  385 ;  post^  "  Record").  And  in  an  action  for 
a  malicious  prosecution,  by  indicting  the  pit.  at  the  quarter  sessions,  it  was 
held  insufficient  to  produce  the  original  indictment,  as  it  was  no  evidence  of 
the  caption,  which  was  a  material  averment  in  the  declaration,  viz.  that  the 
quarter  sessions  was  held  at  such  a  time,  such  a  place,  and  before  such  par- 
ties ;  as  Wilmot,  J.,  was  of  opinion,  that  this  could  not  be  supported  by 
parol  evidence  of  the  minutes  of  the  sessions,  but  that  a  record  should  have 
been  made  for  the  purpose,  and  an  original  oc  an  examined  copy  thereof 
produced  (Edwards  v.  Williams,  2  Esp.  37;  R.  v.  Smith,  8  P.  &  C.  341 ; 
Porter  v.  Cooper,  1  C.  M.  &  R.  388 ;  R.  v.  Bellamy,  R.  &  M.  171).  The 
record,  or  copy,  is  admissible,  without  proof  of  an  order  of  the  court  or 
a  Jiat  of  the  attorney-general  (Legatt  v.  ToUervey,  14  East,  302 ;  Cuddy 
V.  Barlow,  1  Moo.  &  R.  275).  If  the  court  will  not  grant  a  copy  of  the 
record,  or  pit.  cannot  otherwise  obtain  it,  no  action  can  be  supported  (1 
Ch.  Com.  L.  835).  But,  if  it  be  obtained,  it  is  immaterial  how  (Man.  dc  R. 
275). 

If  A.  be  indicted  for  felony  and  acquitted,  and  be  desirous  of  bringing  an 
action,  the  judge  will  not  permit  him  to  have  a  copy  of  the  record,  if  there 
were  probable  cause  for  the  indictment,  and  he  cannot  have  a  copy  without 
leave  (per  Holt,  C.  J.;  1  Ld.  Raym.  252).  It  is  made  a  qucere  in  Brown  v. 
Cumming,  (10  B.  &  C.  70),  whether  a  party  tried  for  felony,  and  acquitted, 
has  a  right  to  have  a  copy  of  the  record  of  acquittal,  and  in  a  note  to  the 
same  case,  page  73,  it  is  said  Holt,  C,  J.,  was  present  at  the  trial  of  Lord 
Preston,  but  he  there  does  not  deny  that  a  party  acquitted  of  felony  has  a 
a  right  to  a  copy  of  the  indictment  for  the  purpose  of  using  it  in  evidence, 
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although  he  refused  it  to  a  prisoner  about  io  take  his  trial  for  the  offence 
charged  in  the  iDdictment.  In  cases  of  misdemeanor  it  has  been  considered 
that  a  party  acquitted  is  entitled  to  a  copy  of  the  record  (Morrison  v.  Kelly, 
1  W.  Bl,  385 ;  Evans  v.  Philips,  2  Selw.  N.  P.  1072).  So  also,  in  cases  of 
summary  convictions  (Rex  v.  Midlam,  3  Burr.  1720).  The  distinction  between 
such  cases  and  those  of  indictments  for  felony,  seems  to  rest  entirely  on  the 
order  of  the  judges  made  at  the  Old  Bailey  as  reported  by  Kelynge.  Quare^ 
what  power  they  had  to  alter  the  law.  In  Evans  v.  Philips,  supra^  Adams, 
B.,  said,  in  all  cases  of  indictments  for  misdemeanors  the  party  is  entitled  to 
a  copy  of  the  record,  but  in  cases  of  indictments  for  felony  he  should  look 
upon  the  copy  as  a  surreptitious  record,  and  not  pay  any  regard  to  it  unless 
the  judge  had  been  applied  to  and  had  ordered  a  copy.  But  it  has  since 
been  hoiden  that  the  record  or  a  true  copy  must  be  received  in  evidence, 
although  it  does  not  appear  that  the  officer  producing  the  record  or  giving 
the  copy  had  any  authority  from  the  court,  or  any  fiat  from  the  attorney- 
general  for  that  purpose  (Legatt  v.  Tollervey,  14  East,  302);  and  it  is  not 
requisite  that  the  copy  should  have  been  granted  to  the  pit.  in  the  action  for 
malicious  prosecution,  or  at  his  instance.  Therefore,  where  the  pit.  offered 
the  copy  in  evidence,  and  the  order  at  the  Old  Bailey  was  read  by  way  of 
objection,  Lee,  C.  J.,  said  he  would  not  refuse  to  let  the  pit.  read  it  (the  copy) 
for  an  order  was  not  necessary  to  make  it  evidence  (Legatt  v.  Tollervey, 
supra;  and  see  Stockfluh  v.  Detastel,  4  Camp.  10);  nor  is  it  ever  produced 
in  order  to  introduce  it.  So  the  copy  was  read,  and  pit.  obtained  a  verdict, 
which  the  court  refused  to  set  aside  (Gordon  v.  Lewis,  2  *Stra. 
1122;  14  East,  305,  n.;  see  also  Caddy  v.  Brown,  1  Man.  &  Ry.  [  ^338  ] 
275). 

Where  it  was  stated  in  the  declaration  that  the  deft,  imposed  upon  the  pit. 
the  crime  of  (elony,  by  reason  of  which  he  was  imprisoned,  and  on  produc- 
tion of  the  information  before  the  justice  there  is  no  charge  of  felony,  though 
the  warrant  was  to  arrest  the  pit.  for  felony,  it  was  held  that  the  evidence 
did  not  support  the  declaration,  and  the  pit.  was  nonsuited  (3  Esp.  165). 

We  have  already  seen  that  the  action  may  be  supported,  although  the 
original  prosecution  was  on  a  bad  indictment,  or  though  no  further  act  was 
done  than  obtaining  a  warrant  against  pit.  {ante^  p.  325).  Proof  must  be 
given  to  identify  the  pit.  with  the  person  prosecuted. 

We  have  already  seen  what  will  constitute  a  variance  between  the  state- 
ment and  proof  as  to  the  prosecution  against  pit. :  if  the  mode  of  prosecution 
and  charge  against  pit.  be  substantially  proved,  it  will,  in  general,  suffice. 

Proof  of  Determination  of  Prosecution  in  Plaintijps  Favour, 1  The  plea 
of  not  guilty  does  not  put  this  in  issue,  it  must  be  specially  pleaded  (Drnm- 
mond  V.  Pigou,  2  B.  N,  C.  247  ;  Watkins  v.  Lee,  5  M.  &  W.  270 ;  Hadrick 
V.  Rnine,  17  Law  J.  313,  Q.B.;  12  Jur.  409).  When  traversed- therefore 
it  must  be  proved  that  the  prosecution  was  deteanined  in  plt.*s  favour  (B.  N. 
P.  13 ;  Hunter  v.  French,  Wills.  617 ;  Arundell  v.  Tregono,  Yelv.  117).  It 
is  not  sufficient  to  show  that  the  proceedings  were  stayed  by  the  nolle  pro^ 
sequi  of  the  attorney-general  (Goddard  v.  Smith,  6  Mod.  262);  as,  notwith- 
standing the  770^  prosequi^  fresh  proceedings  may  be  sued  out  upon  the  in- 
dictment (lb.).  But  it  is  otherwise  if  he  had  pleaded  not  guilty,  and  the 
attorney-general  had  confessed  it  (lb.).  It  is,  however,  sufficient,  if  the  party 
ivere  acquitted  upon  a  defect  in  the  indictment  (Wicks  v.  Fentham,  4  T.  R. 
247  ;  2  Stark.  Ev.  907).  The  return  of  "  not  a  true  bill  by  the  grand  jury, 
or  the  verdict  of  acquittal,  will  be  evidence  of  the  termination  of  the  prosecu- 
tion in  plt.'s  favour  (Hunter  v*  French,  Willes,  517);  and  an  averment  that 
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the  pit.  '*  by  a  jury  of  the  said  county,  drc,  was  duly,  and  in  a  lawful  ntan* 
iier  acquitled,"  is  proved  by  a  record  by  which  it  appears  that  the  jury 
ibund  the  ph.  not  guilty,  and  that  judgment  of  acquittal  was  given  by  the 
court  (lb.).  It  must  appear  that  the  pit.  was  acquitted  upon  the  prosecution 
before  the  action  brought,  but  the  day  is  not  material  (Purcell  v.  Macnamara, 
9  East,  157,  overruling  Pope  v.  Forsler,  4  T.  R.  690 ;  see  also  Wool  ford  v. 
Ashlay,  2  Camp.  194;  Phillips  v.  Shaw,  4B.&A.4d5;  Stoddart  v.  Palmer, 
3  B.  &  C.  2). 

Therefore,  when  it  was  stated  in  the  declaration  under  a  viflelicet  that  the 
acquittal  took  place  on  the  morrow  of  the  Holy  Trinity  (which  allegation 
was  not  accompanied  with  a  f  rout  patet  per  recordam),  and  by  the  record 
when  produced  in  evidence  it  fippeared  it  took  place  on  Tuesday  next  a(\er 
Easter  Term,  the  latter  day  having  been  before  action  brought,  the  variance 
was  held  immaterial  as  the  day  mentioned  in  the  declaration  was  not  alleged 
as  part  of  the  description  of  the  record  of  acquittal  (Selw.  N.  P.  1174.  The 
action  lies,  although  the  pit.  was  acquitted  on  a  mere  defect  in  the  indictment 
(Wicks  v.  Fenlham,  4  T.  R.  247  ;  Pippet  v.  Heam,  5  B.  &  A.  634). 

An  action  for  maliciously  suing  out  a  commission  of  bankrupt  against  pit., 
under  which  his  goods,  &c.,  were  sold,  is  sustainable,  whether  the  commission 
r  *330  1  ^^^  ^'^  superseded  or  not,  if  the  party  be  *not  liable  to  the  bank- 
'■  J  rupt  laws  (see,  however,  7  Taunt.  399).   But  the  supersedeas  must,  9t 

all  events,  be  proved,  if  stated ;  and  it  is  not  enough  to  prove  an  order  by  the 
Lord  Chancellor,  directing  it  to  be  superseded ;  but  a  writ  of  supersedeas^ 
under  the  great  seal,  should  be  proved  (Poynton  v.  Forster,  3  Camp.  58;  see, 
senernlly,  1  Salk.  14;  1  B.  &  P.  205;  1  Saund.  238,  239).  But  now  the 
Lord  Chancellor's  order  has  the  effect  of  a  supersedeas  (1  &  2  Will.  IV.  c 
56,  s.  19).  It  seems  that  the  mere  order  for  annulling  the  fiat  is  not  evi- 
pence  of  want  of  probable  cause,  as  that  may  have  proceeded  on  strict  legal 
grounds  (2  Selw.  N.  P*  1068 ;  and  see  Hay  v.  Weakley,  5  C.  &  P.  361,  per 
Tiodal,  C.  J.;  see  " Bakkruptcy"). 

Proof  that  Defendant  was  Prosecutor.]  Where  the  prosecution  is  by 
indictment,  the  pit.  must  prove  the  defl.  to  have  been  the  prosecutor.  For 
this  purpose,  it  may  be  shown  that  deft,  employed  an  attorney  or  agent  to 
conduct  the  prosecution ;  that  he  gave  instructions  concerning  it,  paid  the 
expenses,  &c.,  or  was  otherwise  instrumental  in  forwarding  the  prosecution 
(2  Stark.  Ev.  908).  The  indorsement  of  the  deft.^s  name  on  the  back  of  the 
bill  will  only  be  sufficient  to  prove  him  to  be  a  witness,  but  not  the  prose- 
cutor (B.  N.  P.  14).  He  may,  therefore,  establish  that  fact,  by  calling  onQ 
of  the  grand  jury  who  found  the  bill  (Sykes  v.  Dunbar,  Selw.  N.  P.  1035, 
sed  qtuere  ;  2  Stark.  Slander,  70) ;  or  the  original  information  taken  before 
the  justice,  or  give  in  evidence  a  copy  of  the  indictment  and  acquittal, 
examined  with  the  original,  either  in  the  King*s  Bench  or  quarter  sessions ; 
or  the  original  proceedings  may  be  produced  by  the  officer  of  the  court 
where  the. indictment  was  preferred.  But,  if  the  indictment  was  for  felony, 
as  no  action  will  lie  in  that  case,  where  the  defl.  has  been  acquitted,  unless 
the  court  grant  a  copy  of  the  record  and  acquittal,  evidence  must  be  given 
to  that  effect,  and  the  leave  be  proved  (lb.) ;  in  which  case  there  should  be 
an  order  from  the  attorney-general  to  the  officer  of  the  court,  to  produce  the 
record  of  acquittal,  and  the  order  of  the  court.  The  copy  of  the  indictment, 
if  produced,  must  be  proved  by  a  witness  who  examined  it  with  the  original, 
and  then  evidence  be  given  of  the  trial  and  acquittal  of  the  defl. ;  for  which 
purpose  the  record,  or  an  examined  copy,  is  sufficient,  and  should  be  given 
m  evidence  (Esp.  Ev.  411).    Proof  of  the  information  of  the  defl.  taken  by 
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the  magistrate  will  establish  this  fact  (2  Ph.  Ev.  161);  or  the  recognisance 
entered  into  by  the  deft.  (Eagar  v.  Dyott,  6  C.  &  P.  4).  So,  will  the  recog- 
nizance to  prosecute  entered  into  by  the  deft.  (Eagar  v.  Dyott,  6  C.  &  P, 
4) ;  where  the  proceeding  was  before  a  magistrate  he  may  be  called  to  prove 
it  (see  Freeman  v.  Arkeil,  supra). 

Proof  of  Malice.']  The  plea  of  not  guilty  puts  in  issue  of  malice  (Porter 
V.  Weston,  5  Bing.  N.  C.  715).  The  pit.  should  give  evidence  from  which 
malice  may  be  inferred  (Sykes  v.  Dunbar,  9  East,  363) ;  but  he  is  not  called 
on  to  give  direct  eviderice  of  it,  for,  if  he  proves  absence  of  probable  cause  it 
will  be  sufficient  (Burley  v.  Biethune,  5  Taunt.  583 ;  Hadrick  v.  Raine,  17 
Law  J.,  C.  P.  313 ;  12  Jur.  409). 

If  the  indictment  be  found  by  the  grand  jury,  the  pit.  must  prove  express 
malice  (per  Holt,  C.  J.,  in  Saville  v.  Roberts,  1  Ld.  Raym.  381) ;  unless  the 
same  lie  within  the  knowledge  of  the  deft.  (Parrott  v.  Fishwicke,  B.  N.  P. 
14,  cited  in  Willans  v.  Taylor,  6  Bing.  183).  But  from  a  fuller  note  of 
Parrott  v.  Fishwick,  in  9  East,  362,  n.  b,  it  appears  hardly  to  support  this 
doctrine.  That  case  was  this:  in  an  action  for  maliciously  indicting  the 
pit.  for  perjury,  where  the  bill  of  indictment  was  found,  and  the  pit.  acquitted 
by  verdict,  "^Lord  Mansfield,  in  summing  up,  said  it  was  neces- 
sary to  prove  express  malice,  for  if  it  appeared  that  there  was  no  [  *340  ] 
probaUe  cause  that  was  sufficient  to  prove  an  imp'ied  malice^  which 
toas  all  that  was  necessary  to  be  proved  to  support  tfiis  action  ;  for  in  this 
case  all  the  facts  lay  in  the  deft.'s  own  knowledge,  and  if  there  were  the 
least  foundation  for  the  prosecution,  it  was  in  his  power,  and  incumbent  on 
him  to  prove  it:  verdict  for  pit.  Where  there  is  an  acquittal  by  a  jury, 
malice  need  not  be  proved  at  first  on  the  part  of  the  pit.,  but  it  is  incumbent 
on  the  deft,  to  show  on  the  other  side  that  there  was  a  probable  cause ;  but 
where  the  indictment  is  quashed  it  is  necessary  for  the  pit.  to  prove  express 
malice  (Hunter  v.  French,  Willes,  520,  per  Burnett,  J.).  Where  the  indict- 
ment is  for  felony,  there  the  evidence  of  malice  shall  be  left  to  the  jury,  and 
the  deft,  shall  not  object  that  express  malice  has  not  been  proved.  But,  in 
indictments  for  misdemeanors,  it  was  for  some  time  a  question  whether  an 
action  would  lie,  but  it  was  determined  at  last  that  an  action  would  lie,  and 
express  malice  must  be  proved  (2  Selw.  N.  P.  1064).  If  the  indictment  had 
been  ignored,  that  circumstance  shows  prima  facie  that  there  was  no  pro- 
bable cause,  and  consequently  that  there  was  malice  until  it  be  disproved 
(lb.).  If  found,  it  throws  the  proof  of  want  of  probable  cause  and  malice  on 
the  pit.,  but  in  that  case,  if  want  of  probable  cause  be  fully  proved,  that  is 
evidence  to  go  to  a  jury  of  malice  (Helditch  v.  Eyles,  C.  B.  3;  2  Selw.  N. 
P.  1065). 

Proof  that  the  deft,  published  an  advertisement  of  the  finding  of  the  in- 
dictment, with  other  scandalous  matter,  is  evidence  of  malice  (Chambers  v. 
Robinson,  1  Str.  691).  Proof  of  an  acquittal,  for  want  of  prosecution,  is 
not  even  prima  facie  evidence  of  malice  (Purcell  v.  Macnamara,  9  East, 
861).  In  an  action  by.  A.,  for  the  malicious  prosecution  by  C.  of  an  indict- 
ment against  A.  and  B.,  evidence  of  the  misconduct  of  C.  towards  B,  after  his 
apprehension,  tending  to  show  the  bad  motives  of  C,  is  admissible  (Caddy 
V.  Barlow,  1  Man.  &  R.  275).  In  an  action  for  maliciously  issuing  a  com- 
mission of  bankruptcy,  it  seems  that  proof  of  the  chancellor's  having  assigned 
the  bond  to  pit.  is  conclusive  evidence  of  malice  (see  1  Swanst.  23). 

In  an  action  for  maliciously  prosecuting  pit.  for  forging  a  note  of  hand, 
four  witnesses  swore  that  the  handwriting  was  not  the  ptt.'s,  and  the  judge 
directed  the  jury  in  his  favour  (Morris  v.  Tyler,  Cowp.  37).    Proof  of  want 
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of  probable  cause  is  only  presumptive  evidence  of  malice,  and  must  not  be 
led  to  the  jury  as  conclusive  (Mitchell  v.  Jenkins,  5  B.  6k  Ad.  588). 

But  where  the  allegation  was,  "  that  the  pit.  by  a  jury  of  the  county  of 

was  duly  and  in  a  lawful  manner  acquitted,"  and  by  the  record 

It  appeared  that  the  jury  found  the  pit.  not  guilty,  and  upon  that  verdict  the 
judgment  of  the  court  was  that  the  pit.  should  go  thereof  acquitted :  held, 
aufiicient  by  construing  the  words  reddendo  singula  singulis^  that  the  pit. 
was  duly  acquitted  by  the  jury,  that  is,  found  not  guilty  of  the  facts,  and  in 
a  lawful  manner  acquitted,  that  is  by  the  judgment  of  acquittal  pronounced 
by  the  court  (Hunter  v.  French,  Wills.  517). 

Proof  of  Want  of  probable  Cause.]  Under  the  plea  of  not  guilty  (Cotton 
V.  Brown,  3  Ad.  dt  E.  812,  it  lies  on  the  pit.  to  give  prima  facie  evidence  of 
want  of  probable  cause;  but  slight  evidence  is  sufficient  to  throw  the  onus 
on  the  def>.  of  showing  that  there  was  probable  cause  (Willans  v.  Taylor,  6 
Bing.  183;  2  B.  dz;  Ad.  845,  in  error.  Cotton  v.  James,  1  B.  &  Ad.  128);, 
and  then,  to  rebut  malice,  it  will  lie  on  the  def>.  to  show  that  he  was  ignorant 
of,  or  had  mistaken  the  facts  (Mitchell  v.  Williams,  11  M.  &  W.  205).  In 
^Incledon  v.  Berry,  1  Camp.  203,  Le  Blanc,  J.,  ruled  that  some 
[  *341  ]  evidence  (though  slight)  must  be  given  by  the  pit.  of  want  of  pro- 
bable cause  before  the  de(\.  could  be  called  on  for  his  defence  (see 
Cotton  V.  James,  supra) ;  and  the  fact  of  the  del^.,  who  had  commenced  a 
prosecution,  having  neglected  to  prefer  an  indictment,  will  not  dispense 
with  this  evidence  (Wallis  v.  Alpine,  1  Camp.  204;  see  Willans  v.  Taylor, 
supra;  Incledon  v.  Berry,  supra).  He  must  show  that  there  was  no  colour 
for  making  the  charge,  or  taking  him  up  on  the  warrant,  by  proving  that  he 
was  at  another  place,  or  was  confined  with  illness  at  the  time  the  imputed 
offence  was  committed.  This  can  be  proved  by  witnesses  who  were  with 
him  at  that  time,  but  requires  very  clear  evidence,  as,  if  there  be  a  doubt, 
or  he  could  by  possibility  be  guilty,  from  the  existence  of  suspicious  circum- 
stances, which  might  deceive  the  deft.,  pit.  will  be  nonsuited  (Incledon  v. 
Berry,  1  Camp.  203,  n.).  The  reasonable  cause  must  have  existed  at  the 
time  of  the  prosecution,  and  not  have  come  to  his  knowledge  since  (Delegal 
V.  Highley,  3  B.  N.  C.  950) ;  and  even  proof  of  express  malice  will  not 
per  se  establish  the  absence  of  reasonable  cause  for  the  proceeding  (Id. ; 
Turnerv. Turner,  Gow.  20;  Johnson  v. Sutton, IT. R. 545;  Taylorv.  Willans, 
2  B.  &  Ad.  857).  In  an  action  for  maliciously  indicting  pit,  for  an  assault,  it  is 
not  sufficient  evidence  of  the  want  of  probable  cause  to  prove  that  deft,  was 
guilty  of  the  first  assault  (Fish  v.  Scott,  Pea.  135).  In  a  similar  action  it  was 
proved  that  the  deft,  came  to  the  house  of  the  pit.  (which  was  let  out  in  chambers) 
to  inquire  for  a  person  who  he  said  lived  there,  but,  being  informed  that  no 
such  person  lived  there,  used  abusive  language,  and,  on  being  required  by 
the  pit.  to  go  away,  laid  hands  upon  him,  upon  which  pit.  forced  him 
out,  there  was  contradictory  evidence  as  to  the  degree  of  force  used  in  doing 
so,  the  deft,  indicted  the  pit.  for  an  assault ;  the  bill  was  *foun(]U  ^^^  t^® 
indictment  tried ;  and  the  pit.  acquitted.  On  the  trial  of  the  action,  the 
learned  judge  directed  the  jury  that,  if  the  deft,  preferred  the  indictment  with 
a  consciousness  that  he  was  in  the  wrong  in  the  transaction,  there  was  no 
reasonable  or  probable  cause  for  the  indictment.  Held,  that  this  direction 
was  substantially  correct  (Hinton  v.  Heather,  14  M.  &  W.  131).  The  sub- 
stance of  such  direction  being  whether  or  not  the  assault  upon  the  deft.,  who 
first  assaulted  the  plaintiff,  was  committed  under  such  circumstances  as  that 
no  reasonable  man  could  have  supposed  that  there  was  any  excess  in  it,  and 
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the  jury  having  found  for  the  pit.,  it  is  clear  that  there  was  no  reasonable 
or  probable  cause  for  indicting  the  pit.  (lb.  per  Alderson,  B.). 

It  has  been  held  that  evidence  of  the  bill  having  been  thrown  out  by  the 
grand  jury  is  sufficient  to  warrant  an  inference  of  the  absence  of  probable 
cause  (per  Holroyd,  J.,  Nicholson  v.  Coghill,  4  6.  &  C.  24;  but  see  Byne 
V.  Moore,  6  Taunt.  187).  In  Parrot  v.  Fishwick  (B.  N.  P.  14),  it  is  said, 
with  reference  to  actions  for  malicious  prosecution,  that  "  where  the  facts  be 
in  the  knowledge  of  the  ded.  himself,  he  must  show  a  probable  cause,  though 
the  indictment  be  found  by  the  grand  jury,  or  the  pit.  shall  recover  without 
proving  express  malice"  (per  Bayley,  J.,  lb., ;  see  further  ante^  pp.  332, 
339).  Evidence  that  defi.  did  not  himself  believe  the  charge  to  be  true,  is 
proof  of  want  of  probable  ground  for  it,  though  there  be  also  evidence  of 
probable  cause  (Broad  v.  Flam,  5  B.  dz;  C.  722). 

The  disbelief  of  the  guilt  of  the  parly  charged  by  the  party  making  the 
charge  before  a  magistrate,  is  some  evidence  of  want  of  probable  cause; 
notwithstanding  other  evidence  has  shown  that  there  was  prim&  facie  proba- 
ble cause  for  making  the  charge  (Broad  v.  Ham,  2  Bing.  N.  C.  722).  Lord 
Dcnman,  C.  J.,  in  commenting  *upon  this  case  in  Turner  v.  Ambler, 
16  Law  J.,  N.  S.,  Q.  B.,  160,  8  Q.  B.  252,  says,  "  The  Court  of  [  *342  ] 
Common  Pleas,  in  a  late  decision,  sustained  a  direction  that  the 
de(\.,  though  cognizant  of  reasonable  and  probable  cause,  did  not  think  it 
reasonable  and  probable  cause,  but  acted  from  malicious  motives  only,  and 
without  that  belief;  that  direction  must,  however,  be  qualified,  by  the  nccessi* 
ty  of  requiring  proof  of  the  absence  of  that  belief  where  reasonable  and 
probable  cause  is  established ;  though  the  question  of  reasonable  and  probable 
cause  for  a  prosecution  is  for  the  judge,  yet  the  want  of  belief  by  the  deft, 
that  he  had  reasonable  and  probable  cause  is  evidence  for  the  jury  of  malice. 
Proof  of  the  absence  of  such  belief  is,  however,  necessary  on  the  part  of  the, 
pit.  when  reasonable  and  probable  cause  is  made  out  in  the  opinion  of  the 
judge  (Turner  v.  Ambler,  supra).  Proof  that  pit.  committed  the  first  assault, 
in  fact,  is  not  conclusive  evidence  of  reasonable  cause  (Henton  v.  Heather, 
14  M.  dz;  W.  131  ;'see  Fish  v.  Scott,  Pea.  135).  Where  the  pit.  refused  to 
give  up  a  forged  note,  which  he  had  taken  in  the  course  of  business,  to  the 
defl.  a  bank  inspector,  and  the  deft.,  in  the  absence  of  suspicion,  charged 
the  pit.  before  a  magistrate  with  feloniously  having  the  note  in  his  possession : 
held,  evidence  of  want  of  probable  cause  to  go  to  the  jury  (Brookes  v.  War- 
wick, 2  Stark.  389).  The  motives  of  the  party  are  for  the  consideration  of 
the  jury  (Taylor  v.  Willans,  2  B.  &  Ad.  845;  Venafrav.  Johnson,  10  Bing. 
301 ;  Musgrove  v.  Newell,  1  M.  &  W.  582).  Where  the  deft,  preferred 
two  bills  for  perjury  against  the  pit.,  but  did  not  himself  appear  before  the 
grand  jury,  and  the  bills  were  ignored  ;  he  then  preferred  a  third  which,  on 
his  own  testimony,  was  found;  the  prosecution  was  kept  suspended  for 
three  years  by  the  deA.,  till  the  pit.  taking  the  record  down  to  trial,  and  the 
defl.  declining  to  appear  as  a  witness,  though  in  court  and  called,  the  pit. 
was  acquitted  :  held,  that  this  was  sufficient  primd,  facie  evidence  of  want 
of  probable  cause  (Willans  v.  Taylor,  6  Bing.  ;L87;  2  B.  &;  Ad.  ^45,  in 
error).  Where  the  indictment  contains  several  assignments  of  perjury,  the 
action  for  maliciously  preferring  it  is  sustained  by  evidence  that  some  of  the 
assignments  were  preferred  without  probable  cause  (Ellis  v.  Abrahams,  15 
Law  J.,  Q.  B.,  221 ;  8  Q.  B.  709). 

The  remarks  of  the  judge  on  the  trial  of  the  indictment,  tending  to  cast 
censure  on  the  mode  in  which  the  prosecution  had  been  conducted,  are 
admissible  for  the  pit.  (Warne  v.  Terry,  coram  Litlledale,  J.,  Winton  Sum. 
Ass.  1826,  MS.;  Roscoe's  Ev.  389.    So,  the  deliberation  of  a  jury  is  evi- 
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dence  for  the  ded.  of  probable  cause  (Smith  v.  McDonald  ;  but  Lord  Den- 
man  refused  to  admit  similar  proof,  Barker  v.  Angell,  2  Moo.  &  R.  371). 

When  a  person  prosecutes  on  the  representations  of  others,  he  should 
show  that  he  did  all  he  could,  or  used  proper  and  reasonable  means  and 
precaution  fo  discover  the  truth,  and  that  he  acted  on  a  belief  that  he  was 
right,  othemv'ise  the  want  of  probable  cause  will  subject  him  to  the  imputa- 
tion of  malice,  and  consequently  to  this  action  (2  Sel.  N.  P.  1074).  Similarity 
of  handwriting  is  not  per  tiCy  probable  cause  for  preferring  a  charge  of  forgery 
against  a  person  whose  handwriting  is  like  that  of  a  forged  instrument 
(Clements  v.  Ohrly,  2  C.  &  K.  686).  Where  the  pit.  had  not,  in  fact,  com- 
mitted an  ofience  under  the  malicious  trespass  act,  the  deft,  is  not  justified 
in  apprehending  him,  merely  because  he  reasonably  supposed  that  the  pit. 
had  committed  such  offence  (Parrington  v.  Moore,  17  Law,  J.,  M.  C.  117). 

The  question  of  reasonable  and  probable  cause  where  there  are  no  facts 
nor  any  inference  from  facts  in  dispute  arising,  is  a  question  *for 
[  *343  ]  the  court  (Watson  v.  Whitmore,  14  Law  J.,  Ex.  41 ;  Henton  v. 
Heather,  14  M.  &.W.  131 ;  2  Sdw.  N.  P.  1066,  anU,  p.  333); 
and  the  judge  may  nonsuit  the  pit.  if  he  think  there  was  such  cause  (per 
Ld.  Tenterden,  C.  J.,  in  Blackford  v.  Dod,  2  B.  dc  Ad.  182,  cited  in  James 
V.  Phelps,  11  Ad.  &  E.  483;  Panton  v.  Williams,  2  Q.  B.  169;  Mitchell  v. 
Williams,  11  M.  &  W.  205).  But  where  there  are  facts  in  evidence  which 
show  that  the  defl.  knew  his  charge  to  be  unfounded,  or  the  facts  are  dispute 
ed,  he  cannot  nonsuit,  but  the  case  must  be  left  to  the  jury  (McDonald  v. 
Rooke,  2  B.  N.  C.  217 ;  James  v.  Phelps,  11  Ad,  dt  E.  483). 

It  is  difficult  to  lay  down  any  rule  as  to  the  causes  where  the  opinion  of 
a  jury  should  or  should  not  be  taken ;  I  have  considered  the  rule  to  be  this; 
if  there  be  any  fact  in  dispute  between  the  parties,  the  judge  should  leave 
that  to  the  jury,  telling  them,  if  they  should  find  in  one  way  as  to  that  fact, 
then  in  his  opinion  there  was  no  probable  cause,  and  their  verdict  should  be 
for  the  pit. ;  if  they  should  find  in  the  other,  then  there  was,  and  their  ver- 
dict should  be  for  the  deft."  When  the  pit.  relied  upon  the  non-appearance 
of  the  prosecutor  in  support  of  the  indictment,  it  was  held  that  the  judge  was 
authorized  in  leaving  it  to  the  jury  to  say  whether  the  motive  of  that  non- 
appearance was  a  consciousness  on  the  part  of  the  prosecutor  that  he  had 
no  evidence  to  suppoit  the  indictment  (Taylor  v.  VVillans,  6  Bing.  183). 
Whenever  the  question  of  probable  cause  is  a  mixed  question  of  law  and 
fact,  it  may  properly  be  left  to  the  jury  (M'Donald  v.  Kooke,  2  B.  N.  C.  217). 
Where  the  pit.,  as  servant,  who  was  discharged  on  a  Friday,  took  away  a 
trunk  and  bag  belonging  to  her  master,  who  wrote  to  her,  (pit.)  next  day, 
demanding  them  back,  and  threatened  if  not  restored,  to  proceed  criminally 
on  the  next  Monday.  The  pit.  being  from  home  when  the  letter  was  deliv- 
ered, returned  no  answer  to  it,  and  on  the  succeeding  Saturday,  the  master 
had  her  taken  into  custody,  but  declined  to  make  a  charge  on  the  Monday 
before  the  magistrate ;  held,  that  the  judge  was  warranted  in  leaving  to  the 
jury,  instead  of  deciding  himself,  the  existence  of  probable  cause  (lb). 
There  tire  some  cases,  no  doubt,  in  which  a  judge  may  be  expected  to  tell 
the  jury  whether  or  not  the  deft,  had  probable  cause  in  the  proceeding  against 
the  pit.  (per  Tindal,  C.  J.,  lb.).  Therefore,  where  the  pit.  sued  the  deft,  in 
this  form  of  action  for  indicting  him  for  sending  a  threatening  letter,  upon 
which  he  was  acquitted;  Lord  Tenterden,  without  leaving  any  question  to 
the  jury,  decided  that  deft,  had  reasonable  and  probable  ground  for  preferr- 
ing the  indictment  (Blackford  v.  Dod,  2  B.  &  Ad.  179).  So,  where  an  un- 
contradicted witness,  of  good  credit,  having  proved  what  in  the  opinion  of 
the  judge  afforded  a  probable  cause  for  preferring  the  indictment,  held,  that 
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he  was  justified  in  nonsuiting  the  pit  without  even  leaving  it  to  the  jury  to 
say  wheiher  they  believed  that  witness  (Davis  v.  Hardy,  6  B.  &  C.  225). 
This  subject  b^s  recently  undergone  great  consideration,  and  all  the  authori- 
ties reviewed  in  the  case  of  Panton  v.  Williams,  2  Q.  B.  169,  in  error. 
There  the  pit.  had  been  indicted  by  the  defl.  for  the  forgery  of  a  will,  and 
she  brought  this  form  of  action  for  that  injury,  and  Lord  Dcnman,  C.  J.,  after 
summing  up  the  evidence,  amongst  other  things,  directed  the  jury,  that  if 
they  thought  there  was  reasonable  or  probable  cause  for  taking  the  steps 
against  the  pit.  below,  their  verdict  must  be  for  the  deA.,  and  also,  that  it 
appeared  to  him,  that  it  was  not  a  question  of  law  in  a  case  of  that  sort, 
whether  there  was  reasonable  or  probable  cause,  but  that  it  was  altogether  a 
question  of  i^ct  for  the  jury,  and  that  he  should  act  wrong  if  ho  were  to 
take  the  case  from  their  consideration. 

*To  this  direction  there  was  a  bill  of  exceptions,  for  that  his  [  *344  ] 
lordship  ought  to  have  stated  to  the  jury  what  facts,  if  proved, 
would  amount  to  probable  cause,  leaving  to  thum  only  the  question  whether 
they  believed  the  evidence  adduced,  in  order  to  prove  such  facts,  and  that  he 
ought  not  to  have  lefl  the  question^  whether  there  was  or  was  not  probable 
cause  for  the  prosecution  as  a  question  for  them,  without  telling  them  what 
would  be  probable  cause,  and  the  court  stated  the  question  to  be  whether  in 
a  case  in  which  the  question  of  reasonable  or  probable  cause  depends  not 
upon  a  few  simple  facts,  but  upon  facts  which  are  numerous  and  complicated, 
and  upon  inferences  to  be  drawn  therefrom,  it  is  the  duty  of  the  judge  to  in* 
form  the  jury,  if  they  find  the  facts  proved  and  the  inferences  to  be  warranted 
by  such  facts,  the  same  do  or  do  not  amount  to  reasonable  or  probable  cause, 
so  as  thereby  to  leave  the  question  of  fact  to  the  jury,  and  the  abstract  ques- 
tion of  law  to  the  judge;  and  we  are  of  opinion  that  it  is  the  duty  of  the 
judge  to  do  so.     In  the  more  simple  cases,  where  the  question  of  reasonable 
or  probable  cause  depends  entirely  on  the  proof  of  the  facts  and  circumstances 
which  gave  rise  to  and  attend  the  prosecution,  no  d6ubt  has  ever  existed, 
from  the  time  of  the  earliest  authorities,  but  that  such  question  is  purely  a 
question  of  law  to  be  decided  by  the  judge.     In  Coxe  v.  Wirrall  (Cro.  Jac. 
193),  and  Price  v.  Rochester  (Cro.  El.  871),  each  of  which  were  actions  on 
the  case  for  falsely  and  maliciously  procuring  the  pit.  to  be  indicted  for  felony; 
the  del\.  in  each  action  set  forth  in  his  plea  the  facts  and  circumstances  which 
induced  him  to  indict,  and  the  pit.  having  in  each  instance  demurred,  it  was 
held  that  the  court  had  to  determine  as  a^matter  of  law,  and  not  the  jury  as 
a  matter  of  fact,  whether  the  statement  in  the  plea  did  or  did  not  form  a  suf- 
ficient excuse ;  and  in  the  case  last  referred  to,  the  very  distinction  now  under 
consideration  was  laid  down  by  the  court  upon  the  objection  then  taken,  that 
the  plea  amounted  to  the  general  issue  only,  the  court  holding  it  to  be  a  good 
plea,  ^*  per  doubt  del  lay  gents,''  for  that  the  deO.  confessed  the  procurement 
of  the  indictment,  and  avoided  it  by  matter  of  law ;  and  although  the  prac- 
tice which  had  then  obtained  has  been  altered  for  a  great  length  of  time,  by 
introducing  into  the  declaration  not  only  that  the  charge  was  false  and  mali- 
cious, but  also  that  it  was  made  without  reasonable  and  probable  excuse,  and 
thereby  compelling  the  pit.  to  give  some  evidence  thereof,  and  enabling  th3 
doft.  to  provo  his  cas'j  under  the  plea  of  not  guilty;  yet  the  rule  of  law  that 
this  question  belongs  to  the  judge  only,  and  not  to  the  jury,  is  not  by  such 
altenition  in  pleading  in  any  way  impaired;  and  still  further,  the  authorities 
collected  in  the  case  of  Sutton  v.  Johnson,  posi^  p.  345,  and  the  authority  of 
that  case  himself,  and  also  the  decision  of  Buller,  J.,  there  cited,  prove  in- 
contcstubly  that  it  is  a  ques:ion  fur  the  jury  whether  the  facts  brought  ibrward 
in  evidence  are  true  or  oot,  but  that  what  is  reasonable  or  probable  cause  is 
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matter  of  law.  There  have  been  cases  in  the  late  books,  which  appear  at 
first  sight  to  have  somewhat  relaxed  the  application  of  that  rule,  by  seeming 
to  leave  more  than  the  mere  question  of  the  facts  proved  to  the  jury ;  but, 
upon  further  examination,  it  will  be  found  that  although  there  has  been  an 
apparent,  there  has  been  no  real  departure  from  the  rule ;  thus,  in  some  cases 
the  reasonableness  and  probability  of  the  ground  for  prosecution  has  depended 
not  merely  upon  the  proof  of  certain  facts,  but  upon  the  question  whether 
those  facts  which  furnish  an  answer  to  the  prosecution  were  known  to  the 
deft,  at  the  time  it  was  instituted ;  again,  in  other  cases,  the  question  has 
turned  upon  the  inquiry,  whether  the  facts  stated  to  the  defk.  at  the  time,  and 
which  formed  the  ground  of  the  presecution,  were  believed  by  him  or  not;  in 

*olher  cases  the  inquiry  has  been  whether  from  the  conduct  of  the 
[  *345  ]  defl.  the  jury  will  not  infer  that  he  was  (Conscious  that  he  had  no 

reasonable  or  probable  cause ;  but  in  these  and  many  other  cases 
which  might  be  suggested,  it  is  obvious  that  the  knowledge,  the  belief,  and 
the  conduct  of  the  deO.  are  really  so  many  additional  facts  for  the  considera- 
tion of  the  jury,  so  that  in  effect  nothing  is  lefl  to  the  consideration  of  the 
jury  but  the  truth  of  the  facts  proved,  and  the  justice  of  the  inferences  to  be 
drawn  from  such  facts,  both  which  investigations  fall  within  the  legitimate 
province  of  the  jury,  whilst  at  the  same  time  they  have  received  the  law  from 
the  judge,  that  according  as  they  find  the  facts  proved,  or  not  proved,  and 
the  inferences  warranted,  or  not,  there  was  reasonable  or  probable  ground 
for  the  prosecution,  or  the  reverse;  and  such  being  the  rule  of  law  where  the 
facts  are  few,  and  the  case  simple,  we  cannot  hold  it  to  be  otherwise  where 
the  facts  are  more  numerous  and  complicated.  It  is  undoubtedly  attended 
with  more  difficulty  in  the  latter  case  to  bring  before  the  jury  all  the  combi- 
nations of  which  numerous  facts  are  susceptible,  and  to  place  in  a  distinct 
point  of  view  the  application  of  the  rule  of  law,  according  as  all  or  some  only 
of  the  facts  and  inferences  from  facts  are  made  out  to  their  satisfaction.  But 
it  is  equally  certain  that  the  task  is  not  impracticable ;  and  it  rarely  happens 
but  that  there  are  some  leading  facts  in  each  case  which  present  a  broad  dis- 
tinction to  their  view,  without  having  recourse  to  the  less  important  circum- 
stances that  have  been  brought  before  them.  Upon  the  whole,  as  the  ques- 
tion both  of  law  and  fact  was  leA  in  this  case  entirely  to  the  jury,  we  think 
the  exception  must  be  allowed,  and  that  there  must  be  a  venire  de  novo  (see 
Hinton  v.  Heather,  14  M.  &  W.  133 ;  Turner  v.  Ambler,  16  Law  J.,  N.  S., 
Q.  B.  156 ;  Watson  v.  Whitmore,  14  Law  J.  41 ;  Turner  v.  Ambler,  8  Q. 
B.  252 ;  Cox  v.  Reid,  18  Law  J.,  Q.  B.,  E.  T.  1849,  216).. 

Proof  of  Damage^  In  order  to  support  this  action,  it  is  essential  to  prove 
that  some  legal  damage  has  been  sustained,  cither  to  the  person  by  imprison- 
ment, to  the  reputation  by  scandal,  or  to  the  property  by  expense.  If  the 
plaintiff  cannot  prove  any  such  injury,  he  cannot  maintain  the  action  (Byno 
V.  Moore,  5  Taunt.  187;.  The  knowledge  of  the  deft,  may  be  implied  from 
the  want  of  probable  cause.  A  man  may  take  up,  from  a  malicious  motive, 
a  prosecution  for  real  guilt ;  or  he  may,  from  circumstances  which  he  really 
believes,  proceed  from  apparent  guilt ;  and  in  neither  case  is  he  liable  to  this 
action  (Johnson  v.  Sutton,  1  T.  R.  544;  see  Mitchell  v.  Williams,  11  M.  & 
W.  205).  Abandoning  the  prosecution  is  not  of  itself  evidence  of  want  of 
prabable  cause  (Incledon  v.  Berry,  supra). 

Damage  by  imprisonment  will  be  sufficiently  proved,  though  the  detention 
might  have  been  momentary;  but  the  length  of  the  imprisonment,  and  other 
circumstances  of  aggravation,  should  be  given  in  evidence,  to  increase  the 
damages  awarded  by  the  jury.    Pit.  cannot  recover  damages  for  imprison- 
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ment  After  gaol  deliveiy,  as  it  was  his  own  fault  to  continue  in  prison  (Say, 
Damages,  87).    As  to  what  constitutes  an  imprisonment,  see  ante^  p.  830. 

.  As  to  proof  of  damage  to  the  reputation  by  scandal,  the  prejudice  to  the* 
party^s  fame  and  reputation  constitutes  a  sufficient  ground  of  action  (Savil 
V.  Roberts,  B.  N.  P.  13);  and  any  charge  which  would  be  a  libel,  if  not  pre- 
ferred in  the  course  of  legal  proceedings,  may  be  considered  sufficiently 
defamatory  to  enable  the  party  to  support  an  action  for  a  malicious  prosecu- 
tion ;  but  an  indictment  for  a  mere  trespass,  as  an  assault,  does  not  sufficiently 
scandalize  the  party  accused  to  enable  him,  on  the  ground  of  injury 
to  his  reputation,  to  ^support  an  action  (12  Mod.  210;  2  B.  &  C.  [  *346  ] 
494 ;  3  D.  &  R.  669).     Where  a  man  is  maliciously  indicted  for 
a  crime  which  is  a  scandal  to  him,  and  hurts  his  fame,  an  action  lies,  although 
the  indictment  be  insufficient,  or  an  igTioramus  found  (B.  N.  P.  13 ;  Cham- 
bers V.  Robinson,  Stra.  691);  for  although  no  expense  may  have  been  in- 
curred, the  mischief  of  the  slander  has  been  effected  (lb.). 

As  to  proof  of  damage  to  the  property  by  expense,  pit.  may  prove  that  he 
has  been  put  to  needless  expense  to  defend  himself  (B.  N.  P.  14).  As  pro- 
secutions must  be  carried  on  for  the  benefit  of  the  public,  the  courts,  from  a 
wish  to  discourage  prosecutions  in  the  case  of  indictments  for  felonies,  will 
not  afford  the  deft,  a  copy  of  the  indictment,  without  which  a  civil  action  can- ' 
not  be  supported,  unless,  in  the  opinion  of  the  court,  the  prosecution  appear 
to  be  malicious  (1  T.  R.  518 ;  Garth.  421 ;  1  Ld.  Raym.  252).  As  to  when 
pit.  voluntarily  puts  himself  to  expense,  see  ante,  pp.  334,  335. 


MARRIAGE. 
Proof  of,  ante^  Vol.  I.,  p.  876. 


MARRIAGE,  Breach  of  Promise  of. 

Fbrm  of  Remedy^  and  Pleadings,']  Assumpsit  is  the  proper  remedy  for  a 
breach  of  a  promise  to  marry.  An  infant  may  sue  for  breach  of  promise 
of  marriage  (Holt  v.  Wood,  2  Stra.  937 ;  Warwick  v.  Bruce,  2  M.  de  S. 
209);  and  the  action  may  be  brought  by  either  a  man  or  a  woman  (Harris 
V.  Cage,  5  Mod.  411);  but  not  by  an  executor  or  administrator,  unless,  per- 
haps where  a  strict  pecuniary  loss  to  the  deceased  party,  and  the  personal 
estate  has  been  damaged  accordingly;  and  such  damage  must  be  stated  on 
the  record,  or  it  will  not  be  intended  (Chamberlain  v.  Williamson,  2  M.  &; 
S.  416). 

Declaration.]  With  respect  to  the  pleadings,  it  is  not  necessary  that  pit. 
should  specify  a  particular  time  for  the  marriage  (Harrison  v.  Cage,  Carth. 
467);  nor  is  it  necessary  to  allege  it  in  the  declaration.  If  the  time  have 
not  been  expressly  fixed  at  which  the  marriage  is  to  take  place,  the  law 
infers  a  promise  to  marry  within  a  reasonable  time  aAer  request  (lb. ;  Potter 
V.  Deboos,  1  Stark.  82  ;  Atkinson  v.  Baker,  Peak.  Ad.  Ca.  103).     The  re- 

2uest  to  marry  pit.  need  not  be  averred,  if  the  defl.  have  married  another  (1 
rhit.  jun.  158,  n.  (y) ).  Where  the  de(l.  has  married  another,  it  is  improper 
to  allege  a  request  to  marry  the  pit.  (Short  v.  Stone,  2  D.  &  L.  792 ;  8  Q. 
B.  858 ;  Cdns  v.  South,  15  M.  &  W.  189).    A  promise  to  marry  within  a 
Vol.  n.  24 
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reasonable  time  after  the  death  of  his  father  must  be  expressly  so  deelaved 
upon  (Atkinson  v.  Baker,  2  Peak.  Ad.  Ca.  103). 

Since  Reg.  Gren.  H.  T.  4  Will.  IV.  r.  5,  only  one  count  is  allowable, 
though  several  breaches  are  permitted  (2  Cb.  Pi.  236).  In  general,  the 
count  for  npt  marrying  within  a  reasonable  time  will  be  preferable  when 
there  is  no  certain  evidence  of  a  more  qualified  promise,  because  even  proof 
of  a  promise  to  marry  generally  will  establish  a  count  on  a  promise  to  marry 
within  a  reasonable  time  (lb.).  It  is  necessary  to  show  in  the  declaration 
mutual  promises  (lb.). 

The  declaration,  at  the  suit  of  a  gentleman  against  a  lady,  averred  "  that 
pit.,  confiding  in  the  promise,  had  always  remained  unmarried,  and  was  still 
ready  and  willing  to  marry  the  deft.;  and  that,  although  a  reason- 
[  *347  ]  able  time  for  the  deft,  to  marry  him  had  elapsed,  *yet  the  deft.,  not 
regarding  her  promise,  did  not  nor  would,  within  such  reasonable 
time,  marry  the  pit.,  but  had  hitherto  wholly  neglected  and  refused  so  to  dof 
held,  sufficient  after  verdict,  without  averring  that  deft,  had  any  notice  of 
pit.  being  ready  .to  marry  her  during  the  reasonable  time  alleged,  or  averring 
any  request  made  to  deft,  to  marry  pit.,  or  any  averment  of  a  special  refusal 
to  marry  him  (Seymour  v.  Garside,  2  D.  &  R.  56). 

As  to  what  request  is  sufficient,  see  Raym.  387.  As  to  the  count  to  marry 
in  a  reasonable  time,  it  is  advisable  to  state  a  count  of  this  nature,  omitting 
the  averment  of  the  deft.'s  having  notice  of  plt.'s  readiness  to  marry,  and  in- 
serting an  averment  of  a  request  to  marry,  or  a  positive  refusal  to  marry  (2 
D.  &  R.  55). 

Pleas,']  Non  assumpsit  would  put  the  contract  between  the  parties  in 
issue ;  it  would  therefore  seem  to  be  the  proper  plea,  where  the  contract  was 
not  binding  on  the  deft,  by  reason  of  its  not  being  mutual  on  the  part  of  the 
pit.  (see  Harrison  v.  Cage,  1  Ld.  Raym.  386 ;  Holt  v.  Ward,  2  Stra.  937 ; 
Daniel  v.  Bowles,  3  C.  &  P.  553).  If  the  pit.  since  the  contract  have  en- 
gaged herself  to  another  person,  then  traverse  the  averment  in  the  declaration 
of  her  readiness  to  marry  the  deft.  (Ch,  jun.  363).  See  a  plea  that  pit.  con- 
tracted a  disease,  and  became  in  bad  health,  Atkinson  v.  Baker,  1  Peak.  Ad. 
Ca.  103, 124.  Where  the  promise  was  to  marry  on  request  or  conditionally, 
a  plea  denying  the  request  or  performance  of  the  condition  would  be  goofl 
(Short  V.  Stone,  14  Law  J.  127,  Q.  B.).  But  if  the  deft,  have  married  an- 
other, and  it  be  so  averred  in  the  declaration,  then  a  plea  stating  that  pit. 
never  requested  the  deft,  to  marry  her  would  be  bad  (Stone  v.  Stone,  15  Law 
J.,147,Q.  B.;  Caines  v.  Smith,  15  ib.  106,  Ex.;  and  sec  Lovelock  v.  Frank- 
lin, ib.  146,  Q.  B.).  Plea  that  pit.  absolved,  exonerated  and  discharged  the 
deft,  from  his  promise.  King  v.  Gillett,  7  M .  &  W.  55.  For  a  plea  of  fraud, 
see  Wharton  v.  Lewis,  1  G.  &  P.  529 ;  Foot  v.  Hague,  ib.  646.  Misconduct 
prior  to  the  making  of  the  promise  may  be  set  up  averring  that  the  deft,  had 
no  knowledge  or  means  of  knowledge  thereof  (Irving  v.  Greenwood,  1  C.  & 
P.  350;  Ch.  Conir.,  Marriage;  Bench  v.  Merrick,  1  C.  dt  K.  463). 

A  declaration  averred  that  in  consideration  that  the  pit.,  being  unmarried, 
at  the  request  of  deft.,  promised  deft,  to  marry  him  within  a  reasonable  time, 
deft,  promised  pit.  to  marry  her  within  a  reasonable  time ;  that  the  pit.,  con- 
fiding in  deft.'s  promise,  bus  hitherto  remained  unmarried,  and  has  always 
been  ready  to  marry  the  deft.,  until  she  had  notice  he  was  a  married  man. 
Breach,  that  the  det't.  has  not  married  the  pit.,  but  on  the  contrary,  at  the 
time  the  deft,  made  his  promise,  he  was  married,  and  still  is  married,  to 
another  woman.  The  pit.  obtained  a  verdict.  On  motion  to  arrest  the 
judgoaeat:  held,  that  the  declaration  showed  a  sufficient  consideration  (Wild 
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V.  Harrie,  13  Jur.  961 ;  la  L.  J.  297,  C.  P.).  Held,  also,  that  the  deft.'B 
promise  was  not  unlawful,  there  being,  at  the  time  the  promise  was  made,  a 
possibility  of  performance,  as  the  deA.'s  wife  might  have  died  within  a  rea- 
sonable time  (lb.).  Held,  also,  that  the  allegation  that  the  pit.  remained 
unmarried  for  a  reasonable  time,  was  a  sufficient  consideration^  as  being  a 
prejudice  to  her,  caused  by  the  conduct  of  the  deQ.  (lb.). 

A  promise  to  marry  by  a  pit.  is  not  essential  to  the  consideration  of  the 
deft.'s  promise  to  marry  a  pit.  (Harvey  v.  Johnston,  6  Dowl.  &  L.  120;  6 
C.  B.  296). 

Therefore  where  a  declaration  alleged  the  consideration  for  the  defl's  pro- 
mise to  be,  that  the  pit.,  being  sole  and  unmarried,  would  go  to  Lisahoppin, 
in  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  Ire- 
land, for  the  purpose  of  marrying  him,  the  deH.,  it  was  held  that  the  con- 
sideration was  sutficient  (lb.). 

At  nisi  prius,  proof  being  given  of  a  promise  by  the  pit.  to  marry  the  deft., 
the  judge  allowed  the  consideration  to  be  amended  by  adding  the  words  ^  and 
would,  within  a  reasonable  time  after  her  arrival  there,  marry  the  deft. :" 
held,  that  the  amendment  was  authorized  by  the  3  &  4  Will.  IV.  c.  42,  s. 
23,  and  that  the  fact  of  the  amendment  curing  a  defect,  which  would  other- 
wise render  the  declaration  bad  in  arrest  of  judgment,  was  no  objection  to 
the  amendment  (lb.). 


precedents  (see  2  Ch.  PI.  46). 


Evidence  for  Plaintiff, 

The  action  is  sustainable  only  where  the  promise  to  marry  is  mtUual^  and 
evidence  must  be  adduced  accordingly  (1  Rol.  Abr.  1,  5,  22).  A  promise 
to  marry  is  not  within  the  Statute  of  Frauds  (Corn  v.  Baker,  1  Stra.  34 ; 
Philpott  V.  Wallett,  3  Lev.  61 ;  Harrison  v.  Cage,  1  Ld.  Raym.  380).  A 
bill  in  equity  lies  to  compel  the  deft,  to  disclose  whether  he  promised  to 
marry  (Vaugh  v.  Aid  ridge,  Forrest,  42). 

Where  the  contract  declared  on  was,  that  in  consideration  that  pit.  at  the 
Inquest  of  deft,  would  go  to  L.,  for  the  purpose  of  marrying  the  deft.,  the 
deft,  promised  to  marry  pit. :  held,  sufficient  to  support  deft.'s  promise  (^Har- 
vey  V.  Johnson,  6  C.  B.  295).  In  an  action  by  a  lady  for  a  breach  ot  pro- 
mise of  marriage,  it  is  not  necessary,  for  the  purpose  of  making  out  the 
mutual  promises  which  are  necessary  to  support  the  action,  that  the  pit,  by 
words  consented  to  accept  the  deft.;  but  the  jury  may  infer  such 
consent  from  the  circumstances  *of  her  making  no  objection  at  the  [  *348  ] 
time  of  the  oftbr,  and  her  afterwards  receiving  visits  from  the  deft. 
,  io  the  capacity  of  a  suitor  (Daniel  v.  Bowles,  2  C.  &  P.  553).  And  in  an 
action  by  a  woman  against  a  man,  it  was  held,  that  her  carrying  herself  as 
one  consenting  and  approving  was  sufficient  evidence  of  her  having  mutu- 
ally promised,  and  no  other  evidence  is  usually  given  (Sutton  v.  Mansell,  3 
Salk.  10).  But  to  prove  a  promise  by  a  man  undoubtedly  more  would  be 
necessary,  neither  the  usages  of  society  nor  considerations  of  delicacy  inter- 
fering to  restrain  an  explicit  declaration  on  his  part  (Rose.  Ev.  253).  A 
promise  to  marry  generally  is,  in  point  of  law,  a  promise  to  marry  within  a 
reasonable  time  (Potter  v.  Deboos,  1  Stark.  82 ;  Phillips  y.  Crutohley,  1' 
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Moo.  d^  P.  230).  Thus,  it  has  heen  held,  that  where  A.  stated  to  the  father 
of  the  pit.  that  he  had  pledged  himself  to  marry  his  daughter  in  six  mouths, 
or  in  a  month  afler  Christmas,  that,  although  it  varied  from  the  promise  laid 
in  the  special  counts,  which  alleged  a  promise  to  marry  within  a  specified 
time,  was  evidence  from  which  the  jury  may  infer  a  promise  to  marry  gene- 
rally, which  the  law  would  consider  as  a  promise  to  marry  within  a  reason- 
able time  (lb.).  In  an  action  for  a  breach  of  promise  of  marriage,  the  pro- 
mises declared  on  were,  first,  to  marry  on  request;  secondly,  the  like, 
assigning  for  breach  that  the  deft,  had  married  another;  thirdly,  to  marry 
within  a  reasonable  time ;  and,  lastly,  to  marry  generally.  The  proof  was, 
that  the  deft,  had  said  he  would  marry  the  pit.  in  July :  held  that,  notwith- 
standing this  variance,  the  jury  were  warranted  by  the  evidence  in  inferring 
a  promise  to  marry  generally,  and  that  the  pit.  was  entitled  to  recover  on 
the  last  count  of  the  declaration  (Phillips  v.  Crutchley,  1  M.  &  P.  239 ; 
and  see  Cole  v.  Cottingham,  8  C.  &  P.  75 ;  but  see  Atkinson  v.  Baker,  2 
Pea.  3). 

To  support  this  action  for  a  breach  of  prom'iso  of  marriage,  if  the  ded.  has 
not  married  another,  there  must  be  evidence  of  an  offer  to  marry  on  the  part 
of  the  pit.,  and  a  refusal  by  the  deA. ;  but,  if  the  pit.'s  father  go  to  the  defl., 
and  ask  him  if  he  means  to  fulfil  his  engagements  to  his  daughter,  and  he 
reply,  "  Certainly  not,"  this  will  be  sufficient  (Gough  v.  Farr,  2  C.  &  P. 
634 ;  see  as  to  damages,  1  Y.  d&  J.  477).  And  conduct  and  declarations 
which  are  equivalent  to  a  refusal  are  sufficient  evidence.  Where  it  is 
alleged  that  pit.  has  married  another  woman,  the  fact  must  be  proved. 

A  written  promise  to  marry  need  not  be  stamped  (Orford  v.  Cole,  1  Stark. 
361). 

Evidence  for  Defendants 

The  pre-engagement  of  deft,  to  marry  another  person  is  no  defence,  as  he 
caonot  avail  himself  of  his  own  wrong  (1  Ch.  Contr.  468);  nor  is  the  fact  of 
his  being  married  at  the  time  of  making  such  promise  a  defence  for  not  mar- 
rying within  a  reasonable  time,  for  his  wife  might  have  died  within  a  reason- 
able time  (Wild  v.  Harris,  18  Law  J.  297,  C.  P.).  In  general,  where  one 
party  has  improvidently  made  a  promise  to  marry,  the  immoral  conduct  and 
general  bad  character  of  the  other  party  will  constitute  a  sufficient  defence, 
and  may  be  pleaded  in  bar  to  the  action  (Young  v.  Murphy,  3  Bing.  N.  C 
54;  3  Sco.  379).  If,  on  the  part  of  the  deA.,  it  is  proved  that  the  pit.  is  a 
loose  and  immodest  woman,  and  that  he  broke  his  promise  on  that  account, 
it  goes  in  bar  of  the  action  ;  but,  if  it  also  appear  that,  when  he  made  the 
promise,  he  was  aware  of  these  circumstances,  it  is  no  defence.  In  such  an 
action,  the  defl.  may,  in  mitigation  of  damages,  go  into  evidence  that  his 
relations  disapproved  of  the  match;  and,  if  his  father  is  an  incompetent  wit- 
ness, on  account  of  his  having  employed  the  attorney  to  conduct 
[  *d49  ]  the  ^defence,  a  witness  will  be  allowed  to  prove  that  he  has  heard 
the  father  express  to  the  defl.  his  dislike  to  the  marriage  (Irving  v. 
Greenwood,  1  C.  &  P.  350 ;  see  Bench  v.  Merrick,  1  C.  &  K.  463).  Thus, 
if  a  man  who  has  made  a  promise  of  marriage,  discovers  that  the  person  he 
has  promised  to  marry  is  with  child  by  another  man,  he  is  justified  in  break- 
ing such  promise ;  and,  if  any  man  has  been  paying  his  addresses  to  one 
that  he  supposes  to  be  loose  and  immodest,  he  is  justified  in  breaking  any 
promise  of  marriage  that  he  may  have  made  to  her;  but  the  jury  must  be 
satisfied  that  the  pit.  was  a  loose  and  immodest  woman,  and  that  the  deft, 
broke  bis  promise  on  that  account,  ond  they  must  also  be  satisfied  that  the 
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dell,  did  not  know  her  character  at  the  time  of  the  making  of  the  promise; 
for,  if  a  man  knowingly  promise  to  marry  such  a  person,  he  is  hound  to  do 
so  (per  Abbott,  Irving  v.  Greenwood,  1  C.  &  P.  350).  General  cfiarges 
and  imputations  of  this  kind  would,  however,  go  to  the  damages  (Baddeley 
V.  Mortlock,  Holt,  N.  P.  151).  And,  though  a  promise  to  marry  be  proved, 
yet,  if  it  appear  that  the  pit.  was  a  man  who  had  conducted  himself  in  a  bru- 
tal and  violent  manner,  and  had  threatened  to  use  her  ill,  she  had  a  right  to 
say  that  she  would  not  commit  her  happiness  to  such  keeping,  and  she 
might  set  it  up  as  a  good  legal  defence ;  but  his  lordship  considered  that  the 
gross  manners  of  the  pit.  only  went  to  the  damages,  and  not  to  the  verdict  (per 
Ld.  Ellenborough,  C,  J.,  Leeds  v.  Cork,  4  Esp.  256),  And,  where  the 
defence  was,  that,  previous  to  the  breach  of  promise,  dishonesty  and  peijury 
had  been  imputed  to  the  pit.,  and  that,  the  def\.'s  wife  calling  upon  him  to 
vindicate  his  character,  he  said  he  could  do  so,  but  in  fact  did  not,  and 
therefore  she  broke  her  promise,  Gibbs,  C.  J.,  ruled,  that,  for  her  to  be 
absolved  from  her  promise,  she  must  show  that  the  pit.  was,  in  fact,  a  man 
of  bad  character;  for,  without  proof  that  the  charges  were  well  founded,  such 
charges  would  only  go  to  the  damages  (Baddeley  v.  Mortlock,  Holt,  N.  P. 
151). 

A  subsequent  discovery  of  any  serious  bodily  infirmity,  which  would  affect 
the  future  happiness  of  the  parties,  will  justify  a  breach  of  contract  (Altchin- 
son  V.  Baker,  2  Pea.  104).  Where,  in  an  action  for  breach  of  promise  of 
marriage,  the  de(\.  relies  on  the  general  bad  character  of  the  pit,  a  witness 
may  be  examined  as  to  representations  made  to  him  by  third  persons,  without 
calling  them  (Foulkes  v.  Selway,  3  Esp.  236);  and,  in  this  case,  Kenyon, 
C.  J.,  observed,  "  Character  was  the  only  point  in  issue ;  and  that  was  public 
opinion,  founded  on  the  conduct  of  the  party;  he  therefore  thought  that  what 
that  public  thought  was  evidence"  (see  Pothier,  Traite  du  Contract  de  Man- 
age, p.  2,  c.  1,  art.  7).  Misrepresentation,  or  wilful  suppressfon  of  the  real 
circumstances  of  the  family,  and  previous  life  of  the  pit.,  is  a  good  defence 
to  the  action  (Wharton  v.  Lewis,  1  C-  &  P.  631).  if  a  female  pit.  is  privy 
to  her  father's  misrepresentation  respecting  her,  his  letters  are  evidence  for 
the  defl.  to  show  deceit  on  her  part,  although  she  will  not  be  answerable  for 
particular  expressions ;  but  a  false  representation  made  orally  by  her  father 
to  a  third  person  in  the  absence  of  the  pit.,  and  without  her  privity,  and  by 
such  person  communicated  to  the  defl.  is  not  admissible  (Foote  y.  Payne,  1 
C.  &  P.  547).  Dnder  a  plea  that  pit.  absolved,  exonerated,  and  discharged 
the  defl.  from  his  promise,  the  deA.  must  prove  the  proposition  to  rescind  on 
the  part  of  the  pit.,  and  that  that  proposition  was  acceded  to  by  the  defl. 
(King  V.  Gillet,  7  M-  &  W.  55). 


•MASTER  AND  SERVANT.(a)  [  •350  ] 

See  "  Agent,"  "  Casb,"  "  Principal  and  Agent." 

Farm  of  remedy,]  A  promise  by  a  servant  to  obey  the  lawful  and  rea-* 
sonable  orders  of  his  master  is  implied  by  law  (Turner  v.  Mason,  14  M.  ds 
W.  112,  per  Parke,  B.) ;  as  to  the  duty  of  the  master  in  providing  medical 
attendance  for  his  servant,  see  Ch.  Contr.  502.  The  form  of  action  will,  of 
course,  depend  upon  the  nature  of  the  contract.     If  it  be  by  deed,  the  action 

{a)  3  U.  S.  Dig.  p.  13 ;  2  Sapp.  U.  S.  Dig.  p.  386 ;  1  Ann.  Dig.  p.  360 ;  S  Id.  p.  334 ;  3 
Id.  p.  328. 
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must  be  debt  or  covenant.  If  by  parol,  whether  verbal  or  script ory,  debt  or 
assumpsit.  If  a  feme  covert,  without  any  authority  from  her  husband,  con- 
tract by  deed  with  a  servant,  who  performs  the- service  stipulated,  he  may 
maintain  assumpsit  (White  v.  Cayler,  0  T.  R.  176). 

If  a  servant  be  invested  and  accredited  by  his  master  with  a  general  diB. 
cretion,  and  authority  to  act  generally  for  him  in  his  affairs,  or  in  other  words 
be  a  general  agent,  so  that  the  public  cannot  discriminate  what  are,  in  aoy 
particular  case  within  the  general  scope  of  the  agent's  powers,  the  wbhes  and 
directions  of  the  master,  the  latter  is  liable,  although  his  orders  be  violated. 
But,  where  the  servant  had  never  before  been  employed,  and  is  retained 
only  for  a  particular  purpose,  that  is,  as  a  special  agent,  he  is  invested  with 
a  limited  power,  and  it  is  the  duty  of  persons  dealing  with  such  agent  to 
ascertain  the  extent  of  his  authority,  and  the  principal,  or  master,  is  not 
bound  by  any  act  of  the  agent  not  warranted  expressly,  or  by  fair  and 
necessary  implication,  by  the  terms  of  the  authority  delegated  to  him  (Ch. 
Contr.  216;  see  Principal  and  Agent,  Index). 

A  master  may  maintain  assumpsit  for  the  work  and  labour  of  his  appren- 
tice  against  a  person  who  harbours  him  after  his  desertion,  for  he  may 
waive  the  tort,  and  sue  on  the  implied  contract  (Foster  v.  Steward,  3  M.  & 
S.  191). 

If  a  person  retain  a  servant  under  an  agreement  to  pay  him  so  much,  by 
the  day,  month,  or  year,on  consideration  of  the  service  to  be  performed, 
the  servant  having  fulfilled  his  part  of  the  contract,  may  maintain  an  action 
against  the  master,  or  his  personal  representative  for  a  breach  of  the  contract 
(2  Selw.  N.  P.  1101 ;  Ch.  Contr.  598). 

Where  a  person  performed  work  for  a  committee  under  a  resolution  entered 
into  by  them,  '*  that  any  service  to  be  rendered  by  him  should  at  a  certain 
time  be  taken  into  consideration,  and  such  remuneration  should  be  made  as 
should  be  deemed  right;"  held,  that  an  action  would  not  lie  to  recover  a 
compensation  due  for  such  work,  the  resolution  importing  that  the  committee 
were  to  judge  whether  any  compensation  were  due  (Taylor  v.  Brewer,  1  M. 
&  S.  290).  But,  where  A.  agreed  to  enter  into  the  service  of  B.,  and  wrote 
to  him  as  follows :  "  I  hereby  agree  to  enter  your  service  as  weekly  manager, 
commencing  next  Monday ;  the  amount  of  payment  I  am  to  receive  I  leave 
entirely  to  you;"  A.  served  B.  in  that  capacity  six  weeks:  held,  Parke,  B., 
disseniiente^  that  Uie  contract  implied  that  A.  was  to  be  paid  something  at 
all  events  for  the  services  performed,  and  that  the  jury  in  an  action  on  a 
quantum  meruit  might  ascertain  what  B.,  acting  bona  fide^  ought  to  have 
awarded  (Bryant  v.  Flight,  5  M.  &  W.  114).  The  contract  must  be  in 
writing  if  the  terms  of  it  show  that  it  is  to  extend  beyond  a  year  (29  Car. 
II.,  c.  8,  s.  4;  Ch.  Contr.  498;  Lees  v.  Whitcomb,  6  Bing.  34; 
[  *361  ]  *Sykes  v.  Dixon,  9  Ad.  &  E.  693;  seeBeestonv.  Collyer,  4  Bing. 
S09) ;  and  the  consideration  must  appear  upon  it  (Ch.  Contr.  495) ; 
and  it  must  show  mutuality  (Pilkington  v.  Scott,  15  M.  &  W.  657 ;  and 
cases  cited  Ch.  Contr.  499). 

In  an  action  by  a  servant  against  his  master  for  dismissing  him  from  his 
service  without  notice  or  reasonable  cause,  the  declaration  is  not  demurrable 
for  averring  plt.'s  willingness  to  serve,  as  well  as  his  tender  of  his' services, 
and  that  issue  might  be  taken  on  the  tender  alone  (Wilkinson  v.  Gaston,  9 
Q.  B.  137),  and  it  is  not  necessary  to  allege  that  pit.  had  given  no  notice 
to  determine  the  service,  there  being  an  averment  that  pit.  was  willing  to 
serve,  and  continually  tendered  himself  to  do  so,  of  which  deft,  had  notice 

(lb.). 
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Ibrm  (jf  Pkadings.]  There  is  nothing  peculiar,  in  the  form  of  pleadings 
in  an  action  by  a  servant  against  his  master  for  his  wages.  The  contract 
iDUst  be  correctly  stated,  but  under  ordinary  circumstances  the  count  for 
work  and  labour  will  suffice.  Where  the  declaration  stated  a  contract  for 
service  for  certain  wages  per  annum^  subject  to  be  determined  at  a  month's 
notice,  and  alleged  that  the  defi.  dismissed  the  pit.  without  the  month's 
, notice,  by  means  whereof  ph..  lost  all  the  wages,  &c.,  he  might  have  ac- 
quired from  being  continued  in  the  service :  held,  that  the  pit.  was  only 
entitled  to  recover  as  damages  wages  for  one  month,  and  that  the  arrears  of 
salary  due  to  him  at  the  time  of  dismissal  would  only  be  recovered  in  inde' 
Jntatus  assumpsit  (Hartly  v.  Harman,  11  Ad.  d&  B.  798;  see  Fawcett  v. 
Cash,  5  B.  <k  Ad^  904 ;  Nowlan  v.  Ablett,  2  C.  M .  &  R.  59).  But,  a  ser- 
vant under  a  quarterly  hiring,  improperly  dismissed  in  the  middle  of  a 
•quarter,  and  who  tendered  himself,,  but  was  not  allowed,  through  the  re- 
mainder of  the  quarter,  cannot  recover  wages  for  such  part  in  an  action  of 
indebitatus  assumpsit  (Smith  v.  Hayward,  7  Ad.  d&  E.  544).  If  the  con- 
tract be  the  usual  one  for  a  year,  determinable  at  a  month's  notice,  the  ser- 
vant, if  improperly  turned  away,  cannot  recover  on  a  count  stating  the  con- 
tract to  be  for  an  entire  year,  and  be  cannot  recover  on  the  common  count 
for  any  further  period  than  that  he  has  actually  served  (Archard  v.  Horner, 
3  C.  &  P.  349 ;  recognised  in  Smith  v.  Hayward,  supra;  see  Geraud  v. 
Richmond,  2  C.  B.  835).  Where  the  pit.,  a  dopestic  servant,  entered  into 
the  deft.'s  service  on  the  19th  of  November,  and  on  ihe  15th  of^  January  her 
mistress  caused  her  to  be  taken  on  a  charge  of  stealing  before  a  magistrate, 
who  remanded  her  to  the  20th,  when  she  was  discharged;  on  the  22nd  the 
pit.  went  to  demand  her  clothes  and  wages,  including  1/.  Is.  in  lieu  of  a 
month's  warning,  and  the  deA.  tendered  her  2/.  2s.  for  the  two  months  actual 
service,  but  refused  to  pay  the  additional  guinea :  held,  that  inasmuch  as 
such  placing  the  pit.  in  custody  was  no  dissolution  of  the  contract,  the  pit. 
was,  under  the  circumstances,  entitled  to  wages  for  the  third  month,  which 
bad  been  entered  upon,  and  that  the  whole  might  be  recovered  under  the 
common  count  for  work  and  labour  (Smith  v.  Kingsford,  3  Sco.  279);  as  to 
what  is  a  yearly  hiring,  see  Ch.  Contr.  598. 

In  the  case  of  domestic  servants,  the  month's  wages  cnnnot  be  recovered 
under  the  common  count  for  work,  &c.  (Fewings  v.  Tisdal,  1  Ex.  295); 
but  where  the  servant  is  tortiously  discharged  it  may  (Hall  v.  Heightman,  2 
Blast,  145) ;  but  he  must  wait  in  order  to  recover  his  whole  wages  until  aAer 
the  time  when  they  become  due  (Ch.  Contr.  502,  and  cases  cited ;  see  fur- 
ther, lb.). 

Plea,"]  When  to  an  action  for  wrongfully  discharging  the  ph.,  the  deA. 
pleads  only  payment  of  money  into  court,  he  connot  prove  in  mitigation  of 
damages  that  he  discharged  the  pit.  for  misconduct,  for  evidence  of  such 
facts  would  be  a  bar  to  the  right  to  recover,  which  was  admitted  by  the  plea 
(Sperk  V.  Phillips,  5  M.'&  W.  279).  If  servant  be  under  age  his  master 
cannot  deduct  from  or  set  off  against  his  wages,  any  sums  advanced  or  paid 
by  him  to  and  for  the  servant  for  articles  which  were  not  necessaries 
(Hedgely  v.  Holt,  4  C.  &  P.  104). 

Where  defl.  pleaded  as  to  the  non-payment  of  the  200/.  that  aAer  the  pit. 
ceased  to  be  in  de(\.'s  employment,  and  during  the  said  year,  he  entered  into 
the  service  of  another  house,  and  became  connected  with  that  house  in  dis- 
posing of  their  goods:  held,  on  special  demurrer,  that  the  plea  was  bad,  as 
amounting  to  an  argumentative  denial  of  the  plt.'s  readiness  and  willingness 
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to  continue  in  the  deA.'s  employment  (Spotswood  ▼.  Banow,  17  Law  J.  98, 
Exch. ;  1  Exch.  804). 

In  an  action  for  dismissing  a  servant,  a  plea  that  the  deA.  did  not  wrong- 
fully,  without  reasonable  or  probable  cause,  dismiss  the  pit.  in  manner  and 
form,  &c.,  put  in  issue  only  the  fact  of  dismissal,  and  affirmative  evidence  is 
not  admissible  under  it  for  the  purpose  of  showing  that  there  was  reasonable 
cause  for  the  dismissal  (Powell  v.  Bradbury,  13  Jur.  849;  18  L.  J.  116, 
C.  P.). 

In  an  action  for  dismissing  pit.  from  de(l.'s  service  before  the  expiration 
of  a  year  the  declaration  alleged  that  the  pit.  had  always  been  ready  and 
willing,  and  offered  to  remain  in  deA.'8  employ  for  a  year.  Plea,  that  pit 
did  not  offer  to  remain,  &c.  Held,  that  the  plea  raised  an  immaterial  issue, 
the  gist  of  the  averment  in  the  declaration  being  the  readiness  which  im- 
plied the  ability  and  willingness  of  the  pit.  to  continue  his  services  (Wullia  v. 
Warren,  18  L.  J.  449,  Exch.). 

[*852]  ^Evidence  for  Plaintiff. 

Prove  the  hiring,  and  service,  and  any  special  circumstances  the  case  may 
require.  If  a  servant  be  hired  in  the  general  way  without  mentioning  the 
time,  that  is  a  general  hiring,  and  in  point  of  law  a  hiring  for  a  year  (Faw- 
cett  V.  Cash,  5  B.  &  Ad.%904;  see  Baxter  v.  Nurse,  7  Sco.  N.  R.  801 ; 
Johnson  v.  Blenkinsopp,  6  Jur.  870,  Q.  B. ;  Ch.  Contr.  499).  But  the 
rale  in  other  cases  is  governed  by  the  circumstances  of  each  (Baxter  v. 
Nurse,  6  Man.  &  G.  935).  Where  A.  covenants  with  B.  to  serve  him  for  a 
specified  time,  there  is  no  implied  contract  to  retain  him  in  his  employment 
until  the  end  of  that  time  (Aspdin  v.  Austin,  5  Q.  B.  671 ;  Dunn  v.  Sayles, 
ib.  685]. 

Damages.}  Where  the  pit.,  commencing  his  service  in  March,  1793, 
served  the  ded.,  an  army  agent,  in  the  capacity  of  his  clerk,  for  several 
years,  until  23rd  December,  1826,  at  which  time  the  def\.,  without  assigning 
any  reason,  dismissed  the  pit.,  who  was  willing  to  have  continued ;  it 
appeared  that  in  one  year  the  salary  had  been  paid  quarterly,  but  for  the 
last  six  years  before  1826,  it  wns  paid  monthly :  held,  that  there  was  an  im- 
plied yearly  hiring,  and  that  the  defl.  was  bound  to  pay  the  salary  up  to  the 
end  of  the  year,  and  that  a  contract  in  writing  was  not  necessary  (Beestoa 
v.  Collyer,  4  Bing.  309).  Where  the  contract  was  to  serve  as  reporter  to  a 
newspaper  for  one  whole  year,  from  a  certain  day,  and  so  from  year  to  year 
to  the  end  of  each  year  commenced,  so  long  as  the  parties  should  respec- 
tively please :  held,  that  this  contract  could  only  be  determined  at  the  end  of 
a  current  year  (Williams  v.  Byrne,  7  Ad.  &  E.  177). 

\  Evidence  for  Defendant, 

In  the  case  of  domestic  servants  the  defl.  may  show  that  the  contract  was 
determined  by  a  month's  notice,  or  a  month's  wages  (Fawcett  v.  Cash,  5 
B.  &  Ad.  908 ;  see  Nowlan  v.  Ablett,  2  C.  M.  &  R.  54 ;  Turner  v.  Mason, 
14  M.  &  W.  112  ;  Ch.  Contr.  599).  Where  the  service  is  to  be  for  a  year., 
and  so  on,  from  year  to  year,  a  reasonable  notice  expiring  at  the  end  of 
some  year  is  requisite  (Williams  v.  Byrne,  7  A.  &  E.  177).  A  master  may 
discharge  his  servant  at  a  moment's  warning  for  misconduct  (Robinson  v« 
Hindman,  cited  2  Selw.  N.  P.  1102) ;  e.  g,  for  being  absent  when  wanted ; 
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ftleepibg  from  home  af  night  wilhout  his  master's  leave  (lb.) ;  wil/ul  dis- 
obedience of  lawful  orders,  immoral  conduct,  habitual  neglect  (Turner  v. 
Mason,  supra ;  Lilly  v.  Elwin,  12  Jur.  623 ;  Calls  v.  Brancker,  4  C.  d&  P. 
516 ;  Ch.  Contr.  500),  and  cases  cited.  Or  in  the  case  of  a  mercantile 
clerk  for  asserting  that  he  is  a  partner  in  the  business,  6&c.(Amorv.  Fearon, 
9  Ad.  &  E.  548).  If  the  servant  has  not  been  guilty  of  misconduct,  and 
the  master  discharges  him  without  warning,  the  servant  will  be  entitled  to 
a  month's  wages  beyond  the  wages  due  for  the  period  of  actual  service 
(Robinson  v.  Hindman,  supra).  It  is  not  necessary  that  the  master  having 
a  good  cause  of  dismissal,  should  either  state  it  to  the  servant  or  act  upon 
it ;  it  is  sufficient  if  the  cause  exist,  and  the  servant  is  not  entitled  to  object 
that  it  is  not  the  cause  for  which  he  was  dismissed  (Ridgeway  v.  Hunger- 
ford  Market  Company,  3  Ad.  &  E.  171 ;  Mercer  v.  Whale,  5  Q.  B.  447  ; 
Cussons  V.  Skinner,  infra).  But  it  is  otherwise  where  the  act  of  miscon- 
duct was  not  known  to  the  master  at  the  tinne  of  the  discharge,  as  it  could 
not  then  have  been  the  cause  of  it  (Cussons  v.  Skinner,  11  M.  &  W.  161). 
Where  a  servant  under  a  general  hiring  at  *tbe  rate  of  so  much  per 
annumy  is  dismissed  for  misconduct,  he  cannot  recover  any  of  the  [  *353  ] 
salary  of  the  current  year,  even  for  the  time  during  which  he  has 
served  (Turner  v.  Robinson,  5  B.  6z;  Ad.  769).  If  a  clerk,  or  servant, 
engaged  at  a  fixed  salnry,  payable  quarterly,  or  yearly,  resign  his  employ- 
ment in  the  middle  of  a  quarter,  he  is  not  entitled  to  a  proportionable  part 
of  his  salary.  But  where  there  has  been  no  misconduct  on  either  side,  it 
may  be  left  as  a  question  for  the  jury  whether  the  facts  of  the  case  raise  a 
presumption  that  at  the  time  of  the  resignation  there  was  an  understanding 
that  a  payment  j9ro  rata  should  be  made  (Lamburn  v.  Cruden,  2  Man.  &  G. 
253;  s^e  Huttman  v.  Bulnois,  2  C.  &  P.  512 ;  Bayley  v.  Rimmel,  1  M.  & 
W.  506 ;  Thomas  v.  Williams,  infra).  A  commission  of  bankrupt  does  not 
operate  as  a  dissolution  of  the  contract  of  hiring  between  the  bankrupt  and 
his  clerk  (Thomas  v.  Williams,  1  Ad.  &  E.  685). 

The  presumption  of  a  party  hiring  may  be  rebutted  by  showing  that  such 
was  not  the  intention  of  the  parties  (Bayley  v.  Bramley,  1  M.  &  W.  506 ; 
see  further,  Ch.  Contr.  Master  and  Servant). 


MENACES. 
See ''  Duress." 
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Farm  of  Remedy. 

As,  in  most  actions  of  ejectment,  mere  nominal  damages  and  costs  are  re- 
coverable therein  (when  otherwise,  see  a«te.  Vol,  I,,  p.  1004),  in  order  to 
complete  the  remedy  for  damages,  when  the  possession  has  been  Jong  de- 
tained, an  action  of  trespass  for  the  mesne  profits  must  be  brought,  aAer  the 
recovery,  in  ejectment.  Trespass  in  this  form  is  the  remedy  by  an  owner 
of  land,  after  a  recovery  in  ejectment  to  obtain  compensation  for  occupation, 
from  the  time  the  party  wrongfully  held  possession,  until  possession  was 
.regained,  together  with  daqaages  for  any  waste  committed  (if  charged  in  the 
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declaration),  and  the  cost  of  the  ejectment  (Ch.  jun.  PI.  713,  n.  (X;).  A 
lessor  in  ejectment  may  waive  the  trespass  and  recover  the  mesne  profits,  ia 
an  action  for  use  and  occupation ;  but  this  election  must  be  limited  to  the 
profits  accruing  antecedently  to  the  time  of  the  demise  in  the  ejectment  (Ad* 
Ej.  328 ;  Birch  v.  Wright,  1  T.  dc  R.  378 ;  Goodtitle  v.  North,  Doug.  584 ; 
Cowp.  243) ;  for  the  action  for  use  and  occupation  is  founded  on  a  contract, 
and  that  of  ejectment  upon  a  wrong;  and  if  for  the  same  period  of  lime,  are 
wholly  inconsistent  with  each  other ;  for  in  one  case  the  deft,  is  treated  as  a 
trespasser,  in  the  other  as  tenant  (Birch  v.  Wright,  sv^ra).  When  a  tenant 
holds  over  afler  the  expiration  of  the  landlord's  notice  to  quit,  the  landlord, 
after  a  recovery  in  ejectment,  may  waive  his  action  for  mesne  profits,  and 
maintain  debt,  on  the  4  Geo.  II.  c.  28,  against  the  tenant,  for  double  the 
yearly  value  of  the  premises,  during  the  time  the  tenant  so  holds  over;  for 
the  double  value  is  given  by  way  of  penalty,  and  not  as  rent  (Trimins  v. 
Rowlinson,  Burr.  1603;  Soulsby  v.  Newing,  0  East,  310).  Quare^  as  to 
debt  for  double  rent  (see  Ad.  Ej.  138). 

This  action,  however,  is  not  in  all  cases  necessary;  for  by  stat. 
[  *354  ]  *1  Geo.  IV.  c.  87,  s.  2,  whenever  it  shall  appear  on  the  trial  of  an 
ejectment  at  the  suit  of  the  landlord  against  a  tenant,  that  the  tenant 
or  his  attorney  has  been  served  with  due  notice  of  trial,  the  pit.  shall  not  be 
nonsuited  for  default  on  the  def\.'s  appearance,  or  of  confession  of  lease, 
entry,  and  ouster,  but  the  production  of  the  consent- rule,  and  undertaking  of  the 
deft,  shall  in  all  such  cases  be  sufficient  evidence  of  lease,  entry,  and  ouster, 
and  the  judge  before  whom  the  cause  is  tried  shall  permit  the  pit.  (whether 
the  deft,  shall  appear  upon  such  trial  or  not),  after  proof  of  his  right  to  re- 
cover possession  of  the  whole  or  any  part  of  the  premises  mentioned  in  the 
declaration,  to  go  into  evidence  of  the  mesne  profits,  from  the  day  of^  the  ex- 
piration or  determination  of  the  tenant's  interest,  down  to  the  time  of  the 
verdict  given  in  the  cause,  or  to  some  preceding  day  to  be  specially  men- 
tioned therein,  and  the  jury  on  the  trial  finding  for  the  pit.  shall,  in  such 
case,  give  their  verdict  upon  the  whole  matter,  both  as  to  the  recovery  of  the 
whole  or  any  part  of  the  premises,  and  also  the  amount  of  the  damages  to 
be  paid  for  the  mesne  profits,  provided  that  this  shall  not  be  construed  to  bar 
any  landlord  from  bringing  an  action  of  trespass  for  the  mesne  profits,  which 
shall  accrue  from  the  verdict,  or  the  day  therein  specified,  down  to  the  day 
of  the  delivery  of  the  possession  of  the  premises  recovered  in  the  ejectment. 
Under  this  statute  the  landlord  may  recover  for  mesne  profits  to  the  day  of 
trial,  though  no  notice  of  trial  is  proved  (Doe  v.  Hodgson,  12  Ad.  &  E.  135). 
Trespass  lies,  though  the  profits  were  taken  anterior  to  the  time  of  the 
demise  in  the  declaration  in  ejectment  (Aslin  v.  Parkin,  2  Burr.  667:  in  the 
case  cited,  it  appeared  that  the  occupation  was  toithin  the  time  laid  in  the 
demise);  unless  where  a  fine  has  been  levied,  in  which  case  trespass  cannot 
be  supported  for  an  injury  committed  anterior  to  the  entry,  to  avoid  the  fine 
(7  T.  R.  732;  3  Bla.  Com.  210).  A  copyholder  may  maintain  an  action 
of  trespass  for  mesne  profits  from  the  time  of  surrender,  after  admittance  and 
subsequent  recovery  in  ejectment  (16  East,  210);  but  trespass  will  not  lie 
for  mesne  profits  which  accrued  before  an  actual  entry,  made  to  avoid  a  fine 
(1  Saund.  319  6;  7  T.  R.  727;  see  "Fine,"  &c.).  The  action  may  be 
brought  pending  a  writ  of  error  in  ejectment,  and  pit.  may  proceed  to  a^cer- 
iain  his  damages  and  sign  judgment,  but  the  court  will  slay  execution  until 
error  be  obtained  (Wafland  v.  Ellis,  12  Mod.  138).  But  it  is  more  advan- 
tageous to  bring  the  action  in  the  name  of  the  lessor  of  the  pit.  as  he  may 
then  recover  damages  for  the  rents  and  profits  received  by  the  deft,  pre- 
▼iottsly  to  the  time  of  the  demise  laid  in  the  declaration  in  ejectment,  which 
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eannot  be  done  at  the  suit  of  the  nominal  pit.  (B.  N.  P.  878;  Chatfield  ▼• 
Parker,  8  B.  &  C.  551,  n. ;  Aslin  v.  Parkin,  2  Burr.  668;  2  M.  &  S.  473). 
If  there  were  several  demises,  and  the  party  interested  had  no  right  of 
possession  anterior  to  the  day  of  the  demise  laid  in  the  declaration  in  eject- 
ment, or  if  there  he  any  exception  of  the  death  of  lessor  of  pit.,  or  of  the 
.  bankruptcy  of  defl.,  it  is  most  advisable  to  proceed  in  the  name  of  the  nomi- 
nal pit.,  but,  otherwise,  in  the  name  of  the  lessor.  If  the  action  is  brought 
by  the  lessor,  the  conrt  will  compel  the  real  pit.  to  give  security  for  costs 
(Say.  Costs,  126).  A  tenant  in  common  may  sue  separately  in  tres- 
pass for  the  mesne  profits  (5  T.  R.  248;  Cutting  v.  Derby,  2  Bl.  R. 
1077).  He  may  maintain  this  action  against  his  companion  (Goodtitle 
V.  Tombs,  8  Wils.  118).  A  joint  action  for  mense  profits  may  be  supported 
by  several  lessors  of  the  pit.  in  ejectment,  afier  recovery  therein,  although 
there  were  only  seperate  demises  by  each  (Chamier  v.  Willet,  5  M.  &  S. 
64;  .2  Chit*  Rep.  410);  or  it  may  be  ^brought  in  the  name  of 
the  nominal  lessee,  as  well  where  the  judgment  in  ejectment  is  by  [  *d55  ] 
default,  as  where  it  is  by  verdict  (Aslin  v.  Parkin,  2  Burr.  655). 

The  action  should  be  against  the  defl.,  against  whom  the  judgment  in 
ejectment  was  recovered,  or,  at  all  events,  against  the  party  in  actual  pos- 
session and  trespassing  (Burne  v.  Richardson,  4  Taunt.  720;  postj  856). 
But  where  K.,  the  deft,  in  ejectment,  had  previously  demised  to  A.,  who 
underlet  to  B.,  and  B.  wrongfully  held  over,  paying  rent  to  A.,  who  accepted 
it  under  his  title  from  K. ;  held  that  all  three  might  be  sued,  but  sembie  it 
would  have  been  different  if  the  under-tenant  had  held  over,  against  the  will 
of  his  immediate  lessor  (Doe  v.  Harlow,  12  Ad.  &  B.  40). 

Any  person  found  in  possession  afler  the  recovery  in  ejectment  is  liable 
for  the  mesne  profits,  during  the  time  he  was  in  possession  (Woodf.  L.  and 
T.  511).  And  it  is  no  defence  that  he  was  on  the  premises  merely  as  agent 
or  under  the  license  of  the  deft,  in  ejectment  (lb.).  He  will,  however,  only 
be  liable  for  the  profits  for  the  time  he  actually  retained  possession  (lb.;  7 
E.  IV.  19).  It  seems  to  have  been  doubted  whether  a  tenant,  whose  under- 
tenant holds  over  afier  the  ezpii^tion  of  his  term,  is  liable  to  this  action 
(Burne  v.  Richardson,  4  Taunt.  720,  per  Mansfield,  C.  J.).  But  in  practice 
they  are  generally  joined,  and  he  is  liable,  at  all  events,  if  he  have  expressly 
recognised  the  acts  of  his  under4enant,  and  has  received  rent  from  him  for 
the  period  possession  was  improperly  retained  (Doe  v.  Harlow,  12  Ad.  &  £. 
40;  and  see  Roe  v.  Wiggs,  2  N.  R.  830;  Burne.  v.  Richardson,  supra). 
The  action  formerly  did  not  lie  against  executors  or  administrators  for  tin 
profits  accruing  during  the  lifetime  of  the  testator  or  intestate.  But  the  law 
is  now  altered  by  3  &  4  Will.  IV.  c.  42,  s.  2  (see  *^  Exbcutoes,"  &c.). 

Form  of  Pleadings. 

There  is  nothing  peculiar  relating  to  the  form  of  the  pleadings,  distinguish- 
ing them  from  other  actions  of  trespass  {post,  **  Trespass").  The  action  is 
local,  and  must  be  brought  in  the  county  where  the  lands  are  situate.  It  is 
usual  to  state  the  day  of  defl.*s  entry  to  be  the  same  as  the  day  of  the  ouster 
laid  in  the  declaration  in  ejectment,  but  this  is  immaterial ;  and  where  the 
plt.'s  right  of  possession  and  the  defL's  unlawful  entry  were  anterior  to  that 
day,  the  time  had  belter  be  stated  according  to  the  fact  (see  Ive  v.  Scott,  0 
Dowl.  993).  The  declaration  should  expressly  state  the  difierent  parcels  of 
land,  &c.,  from  which  the  profits  arose,  or  the  defl.  may  plead  the  common 
bar.  The  premises  are  usually  described,  as  in  the  declaration  in  ejectment 
ia  wkicbi  judgment  was  obtained,  bat  under  Reg.  Gen.  it  seems  necessary  to 
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describe  each  close  by  name  and  abuttals  (see  past  **  Tbcspass").  It  should 
also  state  the  time  when  the  defl.  broke  and  entered  the  premises,  and 
ejected  the  pit.,  the  length  of  time  during  which  he  so  ejected  him,  and  the 
value  of  the  mesne  profits  of  which  he  deprived  him.  The  omission  of  these 
statements  would  be  objectionable  on  demurrer,  but  will  be  aided  aRer  a 
judgment  by  default,  or  on  general  demurrer  (13  East,  407;  Ad.  Ej.  832). 
If  any  particular  damage,  waste,  or  injury  were  done  by  deft,  to  the  premises, 
the  same  should  be  stated  fully.  The  costs  should,  at  all  events,  be  stated, 
in  an  action  where  the  judgment  was  against  the  casual  ejector. 

The  plea  is  usually  the  general  issue.  As  to  what  defences  should  be 
pleaded  specially,  see  post^  '^  Trespass."  Deft,  cannot,  under  the  general 
issue,  give  in  evidence  that  the  pit.  accepted  the  rent  of  the  premises  for  the 

time  in  dispute,  and  agreed  to  waive  the  costs  *in  ejectment  (Doe 
[  *856  J  V.  Lee,  4  Taunt.  459).     Not  guilty,  denies  that  delt.  occupied  and 

kept  the  pit.  from  possession  (Chit,  jun,  PI.  767).  *The  deft,  may 
plead  a  denial  that  the  premises  were  the  plt.'s  (see  Jefferies  v.  Dyson,  2 
Stra.  960).  Under  this  plea  the  doft.  may  give  evidence  of  title  in  himself, 
though  he  has  let  judgment  go  by  default  in  the  ejectment.  The  judgment 
therein  not  being  conclusive  evidence  of  title,  it  not  being  replied  by  way  of 
estoppel  (Doe  v.  Huddard,  2  C.  M.  &  R.  314 ;  see  Doe  v.  Wright,  10  Ad. 
^  E.  763),  he  may  plead  the  Statute  of  Limitations  (B.  N.  P.  86) :  and,  ia 
that  case,  pit.  cannot  recover  beyond  six  years'  profits.  The  insolvency  of 
the  deft,  is  not  a  good  plea  (3  B.  &  A.  407),  nor  is  bankruptcy  (Doug.  584). 
The  deft,  frjay  pay  money  into  court  (Woodfall,  713). 

A  replication  by  way  of  estoppel  to  a  plea  denying  plt.'s  possession,  and 
Ub,  ien,^  setting  out  the  recovery  in  ejectment,  is  good  (Doe  v.  Wright,  10 
Ad.  &  E.  763). 


Precedents  (see  2  Ch.  PI.  333). 


JSvidence. 

The  form  of  the  pleadings  may  make  it  requisite  for  the  pit.  to  prove — ^1, 
his  title;  2,  his  re-entry:  3,  the  deft.'s  liability  by  reason  of  possession  ;  and, 
4,  the  damages. 

Proof  of  Title.]  As  this  action  cannot  be  maintained  until  the  pit.  has 
obtained  a  judgment  in  ejectment,  pit.  must  prove  his  title  by  producing  an 
examined  copy  of  the  judgment  in  ejectment;  and  this  will  be  sufficient  evi- 
dence of  title,  whether  the  action  be  by  the  lessor  of  the  pit,  or  by  the  nomi- 
nal ph.,  against  all  who  are  parties  to  such  judgment,  and  whether  it  be 
upon  verdict  or  by  default  (Aslin  v.  Parker,  2  Burr.  665 ;  B.  N.  P.  87  ;  Dbe 
v.  Whitcomb,  8  Bing.  46).  It  is,  however,  only  evidence  of  title  from  the 
time  of  the  demise  laid  ii\  the  declaration  in  ejectment;  and,  therefore,  if  the 
ph.  seeks  to  recover  damages  anterior  to  that  time,  it  will  be  necessary  for 
him  to  give  further  evidence  to  substantiate  his  title  (Aslin  v.  Parker,  supra; 
B.  N.  P.  87) ;  and  it  is  in  no  case  conclusive  evidence  on  an  issue  joined  on 
the  title  to  the  close  (Doe  v.  Huddart,  2  C.  M.  &  R.  316).  To  make  it  so, 
it  must  be  replied  (Doe  v.  Wright,  10  Ad.  &  E.  763);  and,  as  to  such  evi- 
dence, see  ante^  **  Ejictiiskt."  The  judgment  in  ejectment  on  the  several 
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demises  of  two  will  be  evidence  of  title  for  them  in  an  action  of  trespass, 
brought  by  them  jointly,  for  they  may  be  tenants  in  common  (Chamer  v. 
Clingo,  5  M.  &  S.  64;  2  Chit.  Rep.  410).  The  judgment  will  not  be 
evidence  against  a  stranger,  and  therefore  a  judgment  against  a  wife  cannot  be 
given  in  evidence  against  her  husband  (Denn  v.  White,  7  T.  R.  112). 

^      But  it  is  evidence  against  a  person  who  comes  into  possession  afler  the 
judgment,  under  the  ddl\.  in  ejectment  (Doe  v.  Whitcomb,  8  Bing.  46) ; 

.  though  not  against  one  who  is  merely  shown  io  be  in  possession,  without 
further  proof  of  privity  of  judgment  (Doe  v.  Harvey,  lb.  239) ;  and  if  the 
deft,  came  in  under  a  written  agreement,  it  cannot  be  shown  by  parol  that 
the  deft,  came  in  under  the  deft,  in  the  former  action  (ib.)«  Where,  after 
judgment  by  default  against  the  casual  ejector,  an  action  for  mesne  profits 
was  brought  against  the  landlord,  who  had  been  in  the  receipt  of  the  rents 
and  profits  from  the  day  of  the  demise ;  Lord  EUenborough  ruled,  that 
*the  judgment  in  ejectment  was  not  evidence  against  him,  without 
nolice  of  the  ejectment ;  but  that  a  subsequent  promise  by  him  to  [  ^dd?  ] 
pay  the  rent  and  costs,  amounted  to  an  admission  that  be  was  a 
trespasser,  and  that  the  pit.  was  entitled  to  the  possession  (Hunter  v.  Britts, 
3  Camp.  455). 

Froqf  of  Re-entry,]    A  re-entry  must  be  proved,  for,  without  it  the  poe* 
session  is  not  revested  in  the  pit.     Some  doubt  seems  to  exist  as  to  what 
proof  of  entry  will  be  sufficient ;  the  better  opinion,  however,  seems  to  be, 
that,  when  once  an  entry  has  been  made,  it  will  have  relation  to  the  time 
the  title  accrued,  so  as  to  entitle  the  claimant  to  recover  the  mesne  profits 
from  that  time  (Metcalf  v.  Harvey,  1  Ves.  248;  2  Stark.  Ev.  812;  Ad.  Ej. 
334).     Pit.  should  prove  the  writ  of  possession  executed^  in  case  the  deh. 
has  not  voluntarily  let  the  pit.  into  possession  (Calvert  v.  Horsfall,  4  Esp. 
167);  or  where  the  judgment  has  been  by  default  against  the  casual  ejector 
(B.  N.  P.  87).     But  where  the  action  is  brought  against  C,  a  person  who 
was  party  to  the  ejectment,  and  entered  into  the  consent- rule,  proof  of  the 
judgment  in  ejectment  is  sufficient  without  proving  the  writ  of  possession 
executed,  because,  by  entering  into  the  rule,  the  deft,  is  estopped,  both  as  to 
the  lessor  and  lessee,  so  that  either  may  maintain  trespass  without  proving 
an  actual  entry  (B,  N.  P.  87).     Pit.  may  prove  re-entry,  by  showing  that 
he  was  let  into  possession  wiih  consent  of  the  deft.  (Calvert  v.  Horsfall,  4 
Esp.  167).    The  writ  and  execution  will  be  proved  by  an  examined  copy 
of  the  writ  and  sherifTs  return.     Where  the  deft,  has  entered  into  the  com- 
mon consent-rule,  it  does  not  appear  to'  be  necessary,  though  it  is  very 
usual,  and  perhaps  prudent,  to  prove  the  writ  of  possession  executed  ;  and 
it  appears  sufficient  to  prove  the  rule  to  confess  lease^  entry,  and  ouster,  and 
that  deft*  entered  into  it  (B.  N.  P.  87).     By  entering  into  the  rule  to  confess, 
the  deft,  is  estopped,  both  as  to  the  lessor  and  lessee,  from  disproving  the 
entry  (lb.). 

Proof  of  DefendanVs  Liability. ]  Under  the  plea  of  not  guilty,  it  must 
be  established  that  the  deft,  was  the  trespasser,  and  in  possession,  either  as 
tenant  or  landlord,  during  the  time  for  which  pit.  claims  the  mesne  profits, 
and  the  duration  of  possession  must  be  proved,  even  where  deft,  lets  judg- 
ment go  by  default  (Ive  v.  Scott,  2  Dowl.  P.  C.  993). 

The  judgment  in  ejectment  is  no  evidence  of  the  time  during  which  the 
deft,  has  been  in  possession ;  the  consent-rule  admits  possession  by  the  deft, 
at  the  time  of  the  service  of  the  declaration,  but  if  the  pit.  seek  damages 
for  an  earlier  period  he  must  give  further  evidence  o/  the  poiseasion  (Dod- 
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well  V.  Gibbs,  2  C.  &  P.  615;  Aslin  v.  Parkin,  2  Burr.  668 ;  see  ante^  p. 
965).  When  the  judgment  in  ejectment  is  brought  against  the  casual  ejector 
for  want  of  an  appearance,  and  the  action  for  mesne  profits  is  against  the 
landlord,  pit.  should  prove  that  the  deft,  was  landlord  when  the  ejectment 
was  brought,  which  may  be  done  by  showing  himUo  have  received  the  rents 
and  profits  accruing  subsequently  to  the  day  of  the  demise ;  and  that  he 
received  the  notice  of  tiie  service  of  the  declaration  of  ejectment  upon  the 
tenant  in  possession ;  but,  if  the  landlord  has  subsequently  promised  to  pay 
the  rent  and  costs  of  the  ejectment,  this  proof  will  be  dispensed  with  (Hun- 
ter v.  Britts,  3  Camp.  455 ;  Ad.  Ej.  836).  The  proof  of  the  party's  being 
actually  in  possession  should  be  established  by  parties  acquainted  with  that 
fact.  When  the  deR.  was  defl.  in  the  ejectment,  his  being  the  trespasser 
will  be  readily  proved  by  the  judgment  in  the  ejectment,  or  by  the  consent- 
rule  entered  iiito  by  him.  If  there  be  a  recovery  in  ejectment 
[  *358  ]  *^against  the  wife,  the  judgment  will  not  be  evidence  against  the 
husband  and  wife  in  this  action  (Dean  v.  White,  7  T.  R.  Ill ; 
ante^  Vol.  L,  pp.  63,  60).  The  record  in  ejectment  against  K.  was  evidence 
against  B.,  it  appearing  sufficiently  on  the  whole  case  that  K.  and  B.  were 
privies  in  estate  (Doe  v.  Harlow,  12  Ad.  &  E.  40,  n.) ;  and  the  dei\.  cannot 
defeat  the  action  by  showing  that  he  entered  only  as  agent  for,  and  under 
license  of  the  def\.  in  ejectment  (Girdlestone  v.  Porter,  Woodfall,  L.  and  T. 
511 ;  anU^  p.  355). 

JProqf  of  Damages.]  The  action  is  for  the  damages  which  the  pit.  has 
sustained  by  being  kept  out  of  possession,  and  hence  damages  must  be 
proved  accordingly.  The  pit.  should  therefore  be  prepared  to  prove  the 
annual  value  of  the  premises.  The  jury  are  not  confined  in  their  verdict 
to  the  mere  rent  of  the  premises,  but  they  may  give  such  extra  damages  as 
they  may  think  the  particular  circumstances  of  the  case  demand  for  the 
plt.'s  trouble,  &c.  (Goodtitle  v.  Toombs,  3  Wils.  126).  If  he  goes  only  for 
damages  from  the  day  of  the  demise  laid  in  his  declaration  in  ejectment,  the* 
judgment  in  ejectment  is  conclusive  as  to  his  right  from  that  time:  but  he 
may  go  for  a  time  preceding  the  day  laid  in  the  ejectment ;  but  he  must,  in 
such  case,  go  into  evidence  of  his  title  from  that  period,  as  he  would  be 
bound  to  do  in  bringing  his  title  by  ejectment  (ante^  p.  355).  He  can  only 
recover  agaibst  deA.  the  mesne  profits  during  the  time  deft,  was  wrongfully 
in  possession  (ante^  p.  355).  He  can  in  no  case  recover  beyond  the  extent 
of  six  years ;  if  the  Statute  of  Limitations  be  pleaded,  see  ^'  LmiTATioir, 
Statue  of  ;"  ante^  p.  ^56. 

The  pit.  may  recover  the  amount  of  the  taxed  costs  of  the  ejectment,  but 
not  any  extra  costs  (Doe  v.  Davis,  1  Esp.  356 ;  Brook  v.  Brydges,  7  Moo. 
471 ;  R.  6&  M.  419);  unless  there  was  judgment  by  default  in  the  ejectment 
(Doe  V.  Huddart,  2  C.  M.  &  R.  316 ;  see  Doe  v.  Filfiter,  11  M.  &  W.  80). 
So,  he  may  recover  costs  incurred  by  him  in  a  court  of  error  in  reversing 
a  judgment  obtained  by  de(\.  (Noweil  v.  Rourke,  7  B.  &  C.  404).  The 
measure  of  damages  is  not  the  whole  mesne  profits,  but  only  such  as  accrued 
during  the  possession  of  the  deft.  (Girdleston  v.  Porter,  supra).  But  thisi 
mode  of  recovering  taxed  costs  is  seldom  resorted  to,  unless  where  the  judg- 
ment was  obtained  against  the  casual  ejector. 

The  pit.  will  be  entitled  to  give  evidence  of  any  injury  done  to  the  premi- 
ses in  consequence  of  the  miscondtict  of  the  defl.,  if  such  fact  have  been 
specially  alleged  in  his  declaration  (Ad.  Ej.  336). 

As  to  the  recovery  of  damages  in  ejectment  under  the  1  Geo.  IV.  c.  87, 
s.  2,  see  ante,  VoL  I.,  p.  1003). 
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Where  the  pit.,  in  an  action  for  mesne  profits  recovers  less  than  40^.,  and 
the  judge  does  not  certify  that  the  title  came  in  question,  the  pit.  will  bo 
entitled  to  no  more  costs  than  damages  (Doe  v.  Davis,  6  T.  R.  593). 

We  have  already  seen  what  deft,  may  plead,  and  his  evidence  should  be 
prepared  to  support  his  plea  accordingly,  or  else  to  rebut  plt.'s  proofs 


MONEY  HAD  AND  RECEIVED, 
Form  of  Remedy  and  Pleadings. 

This  action  is  no  longer  to  be  considered  an  equitable  action  (Miller  v. 
Atlee,  13  Jur.  431,  Ex.).    Yet,  where  nooney  is  dye  ex  aqua  et 
bonOy  *it  may  be  recovered  in  this  action  (Smith  v.  Jones,  6  Jur.    [  *359  ] 
283;  per  Tindal,  C.  J.;  Moses  v.  Macfarlan,  2  Burr.  1005). 

Where  a  deA.,  not  being  a  mere  servant,  receives  actual  money  which 
belongs  to  pit.,  or  which,  in  equity  or  justice,  he  should  not  retain,  and  which 
ought  to  be  paid  to  pit.,  assumpsit  or  debt  lies  against  him  for  the  amount  of 
it,  as  for  so  much  money  had  and  received  to  plt.'s  use  (Straton  v.  Rastall, 
2  T.  R.  370;  2  Burr.  1012;  3  B.  &  P.  169;  Stephens  v.  Badcock,  3  B.  & 
Ad.  354 ;  Burford  v.  Shuttleworih,  11  Ad.  6^  E.  926;  Marsh  v.  Keating,  1 
Bing.  N.  C.  191 ;  Scarfe  v.  Hallifax,  7  M.  d(  W.  266).  Assumpsit  will  not  lie 
if  it  be  contrary  to  equity  and  good  conscience  that  the  money  should  be  re- 
covered back;  therefore,  where  A.  purchased  an  annuity  for  her  life,  which 
was  regularly  paid  up  to  the  time  of  her  death,  but  no  memorial  of  the  grant 
was  enrolled :  held,  that  A.'s  executrix  could  not,  on  that  ground,  insist  that 
the  contract  was  void,  and  that  he  was  entitled  to  recover  back  the  considera- 
tion-money paid  for  the  annuity  (Davis  v.  Bryan,  6  B,  &  C.  651).  Assump- 
sit lies  to  recover  money  had  and  received  to  the  use  of  pit.;  and,  in  some 
cases,  though  the  money  have  been  received  tortiously,  or  by  duress  of  the 
person  or  goods,  it  may  be  recovered  in  this  form  of  action,  the  law  implying 
a  contract  in  favour  of  the  party  entitled  (Lamina  v.  Dorrell,  2  Ld.  Rnym. 
1216  ;  Edmeades  v.  Newman,  1  B.  &  C.  416;  Kitchen  v.  Campbell,  3  Wils. 
304;  King  v.  Leiih,  2  T.  R.  144;  Lindon  v.  Hooper,  Cowp.  419;  Gill  v. 
Kymer,  5  Moo.  3;J5 ;  Morgan  v.  Palmer,  2  B.  &  C.  729 ;  Pratt  v.  Vizard, 
5  B.  &  Ad.  808;  Aslley  v.  Reynolds,  2  Stm.  915;  Irving  v.  Wilson,  4  T. 
R.  485 ;  B.  N.  P.  132  ;  Hills  v.  Street,  5  Bing.  37 ;  Shaw  v.  Woodcock,  7 
B.  &  C.  73;  Parsons  v.  Blandley,  1  Wight,  22;  Clark  v.  Gilbert,  2  Bing. 
N.  C.  357  ;  Hambly  v.  Trolt,  1  Cowp.  371).  As  where  the  deft,  tortiously 
takes  the  plt.'s  goods  and  sells  them,  and  receives  the  produce  (Lamina  v. 
Dorrell,  supra;  Foster  v.  Stewart,  3  M.  <&&  S.  191 ;  Young  v.  Marshall,  8 
Bing.  43).  Where  several  distinct  torts  have  been  committed,  the  suing  in 
trespass  (or  one  of  such  torts  is  no  waiver  of  the  light  to  sue  for  money  had 
and  received  to  recover  the  value  of  goods  taken  under  a  prior  tort  (Powali 
V.  Recs,  7  Ad.  <&&  E.  426).  It  lies  only  for  money  which,  ex  aquo  et  bono^ 
the  deft,  ought  to  refund  (see  Tibbitts  v.  George,  5  Ad.  6l  £.  107;  Nore  v. 
Reynolds,  1  Ad.  &  E.  162 ;  Smith  v.  Jones,  6  Jur.  283).  Money  extorted 
by  duress  of  the  plt.'s  goods,  and  paid  by  the  pit.  under  protest,  may  be  re- 
covered in  on  action  for  money  had  and  received  (Wakefield  v.  Newbon,  6 
Ad.  &  E.  25^0;  Parker  v.  Great  Western  Railway  Company,  7  Man.  &  G. 
253;  Smith  v.  Heap,  12  M.  &  W.  595;  Ashmole  v.  Wainright,  2  Q.  B. 
837 ;  Clere  v.  Phillips,  7  Man.  &  G.  586). 

But  money  had  and  received  will  not  lie  by  the  party  against  whom  ^JL 
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ya.  has  issued  on  a  subsisting  judgment  to  recover  the  sum  levied  under  it, 
on  the  ground  that  such  judgment  was  signed  on  a  warrant  of  attorney,  which 
was  obtnined  by  fraud  or  duress  (De  Medina  v.  Grove,  15  Liaw  J.,  N.  S., 
Q.  B.  187).  The  defts.,  common  carriers,  refused  to  re-deliver  plt.'s  goods, 
which  they  had  carried  for  him,  except  on  payment  of  5/.  5^.  clitarges.  He 
insisted  that  he  was  not  liable  to  pay  anything,  but  ultimately,  defts.  having 
said  that  they  would  take  nQthing  less  than  the  whole  sum,  he  paid  the  whole 
to  regain  his  goods,  protesting  that  he  was  not  liable  to  pay  anything,  and 
that  if  he  was  liable,  the  charge  was  exorbitant.  He  had  not  tendered  or 
fixed  any  smaller  sum  afterwards:  without  having  demanded  the  return  of 
any  surplus,  he  brought  money  had  and  received,  claiming,  by  his  particu* 
lars,  the  whole  sum,  as  having  been  paid  in  order  to  obtain  posses- 
[.  *d60  ]  sion  of  his  goods,  under  protest  *that  he  was  not  liable  to  pay  the 
same,  or  any  part  thereof,  or  that,  if  he  were  liable  to  pay  any 
part,  the  sum  was  exorbitant :  the  jury  found  that  the  deAs.  were  entitled  to 
charge  1/.  lOs.  6d. :  held,  that  pit.  was  entitled  to  recover  the  difference  in 
this  form  of  action  and  that  it  was  not  necessary  that  he  should  have  tendered 
any  specific  sum  (Ashmole  v.  Wainright,  supra),  SembUy  that  if  a  party 
simply  denying  that  anything  is  due,  tender  a  sum  which  is  accepted,  but 
exceeds  the  sum  legally  demanded,  he  cannot  recover  back  the  excess  (lb. 
per  Patteson,  J.).  This  action  does  not  lie  for  money  paid  by  the  pit.  which 
is  claimed  of  him  as  payable  in  point  of  honour  and  honesty,  although  it 
could  not  be  recovered  from  him  in  any  course  of  law,  as  in  payment  of  a 
debt  barred  by  the  Statute  of  Limitations,  or  contracted  during  infancy,  to 
the  extent  of  principal  and  legal  interest  upon  an  usurious  contract,  or  for 
money  fairly  lost  at  play. 

Mere  gratuitous  donations  cannot  be  recovered  in  assumpsit  against  a 
person  who  has  usurped  an  office,  and  received  the  known  and  accustomed 
fees  of  office  (Boyter  v.  Dodsworth,  6  T.  R.  681;  Wills  v.  Willis,  8  Taunt. 
264;  Crockford  v.  Winter,  1  Camp.  124;  Rowland  v.  Hall,  Sco.  639). 

Where  the  pit.  and  deA.,  both  claiming  to  act  in  an  office,  ;Bgreed  to  refer 
the  matter  to  the  arbitration  of  a  third  person,  who  directed  that  the  deft, 
should  act  in  the  office,  and  divide  his  fees  with  the  pit. :  held,  that  the  pit. 
might  recover  his  moiety  of  the  fees,  and  the  defl.  could  not  allege  that  he 
was  legally  entitled  to  all  the  fees  (Rowland  v.  Hale,  supra;  Howard  v. 
Wood,  2  Lev.  245;  Lightly  v.  Coulson,  1  Taunt.  114;  see  Lamine  v.  Dor- 
veil,  2  Ld.  Raym.  1217) ;  and  the  right  to  the  office  may  be  tried  in  this 
action  (Boyter  v.  Dodsworth,  supra  ;  Arris  v.  Stukely,  2  Moo.  260 ;  Spry 
V.  Emperor,  6  M.  &  W.  639 ;  King  v.  Alston,  18  Law  J.  59,  Q.  B. ;  Row- 
land V.  Hall,  1  Sco.  539). 

But,  though  the  pit.  may,  in  some  cases,  waive  the  tort  or  trespass,  and 
declare  in  assumpsit  for  money  had  and  received  (Lindon  v.  Hooper,  Cowp. 
419),  yet  it  cannot,  in  general,  be  supported  to  recover  back  money  paid 
under  a  distress;  but  the  party  must  resort  to  trespass  or  replevin  (Cowp. 
415;  1  Ch,  PI.  113;  Shipwick  v.  Blanchard,  6  T.  R.  298;  see  Marshall  v. 
Hopkins,  15  East,  309 ;  Lindon  v.  Hooper  was  cited  in  Hills  v.  Street,  5 
Bing.  37;  see  Skeate  v.  Beale,  11  Ad.  dc  E.  983). 

Where  cattle  are  distrained  as  damage  feasant,  the  owner  cannot,  without 
tendering  amends,  pay  under  protest  an  excessive  sum  demanded  for  damage, 
and  recover  the  amount  in  this  action  (Gulliver  v.  Cousens,  1  C.  B.  788).  If 
sufficient  tender  be  made  before  the  distress,  the  remedy  is  replevin  or  tres- 
pass; if  aAer  the  distress,  and  before  impounding,  detinue  (lb.).  Whether 
a  debtor  can,  in  this  form  of  action,  recover  back  a  sum  of  money  paid  under 
a  distress  for  rent,  the  amount  having  been  aseertained  between  the  lessor 
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md  Jeasee,  but  which  was,  in  renlity,  an  excess  upon  what  was  really  due, 
see  Cowne  v.  Garment  1  Bing.  N.  C.  319.  It  seems  it  lies  to  recover  the. 
amount  of  a  tax  which  a  landlord  should,  in  distraining,  have  allowed  his 
tenant,  and  which  the  latter  pays  to  redeem  his  goods  (Graham  v.  Tate, 
1  M.  &  S.  609 ;  Spragg  v.  Hammond,  2  B.  &  B.  59).  Trover  lies  if,  in 
order  to  recover  back  goods  wrongfuliy  distrained  for  rent,  the  owner  pay 
the  sum  distrained  for  (Shipwick  v.  Blanchard^  6  T.  R.  296). 

Where  the  goods  of  a  trader,  after  an  act  of  bankruptcy,  are  taken  in 
execution,  or  otherwise  tortiously  disposed  of,  without  the  assignees'  concur- 
rence, they  may  waive  the  tort,  and  declare  in  assumpsit  if  the 
goods  have  been  sold  (Russell  v.  Bell,  10  M.  dc  W.  340);  «but  [  *361  ] 
they  must  adopt  the  latier  form  of  action,  if  they  have  affirmed 
and  recognised  the  latter,  the  wrongful  sale,  and  waived  the  original  tort 
(Prewer  v.  Sparrow,  7  B.  &  C.  310). 

The  assignees  of  a  bankrupt  may  recover,  as  for  money  had  and  received 
against  the  deA.,  who  took  the  goods  of  the  bankrupt  in  execution  aAer  an 
act  of  bankruptcy,  and  then  purchased  the  goods  from  the  sheriff  under  a. 
bill  of  sale,  although  no  money  actually  passed  (1  Stark.  134;  see  *'Bank- 

BUPTCl"). 

And  where  the  assignees  of  a  bankrupt,  suing  for  another  as  trustee, 
recovered  against  the  sheriff  for  an  escape  on  mesne  process,  the  party  bene- 
ficially interested  may  recover  the  amount  from  the  assignees,  in  this  form 
of  action  (RandoU  v.  Bell,  1  M.  &  S.  714).  Assignees  may  also  declare  in 
assumpsit  for  money  paid  by  way  of  fraudulent  preference,  anterior  to  the 
act  of  bankruptcy  (Hunter  v.  Princess,  10  Blast,  378;  see  Smith  v.  Hodson» 
4  T.  R.  211;  Edmeads  v.  Newman,  1  B.  &  C.  418).  And  the  assignees 
of  a  bankrupt  may  declare  for  money  had  and  received  against  a  creditor 
who  has  levied  his  debt  by  ^.  fa,  afler  the  act  of  bankruptcy  (1  Bla.  827  ;  1 
Ch.  PI.  306).  And  where  the  defl.,  having  fraudulently  induced  pit.  to  sell 
goods  to  A.,  who  could  not  pay  for  them,  and,  on  the  nominal  re-sale  of 
those  goods  by  A.,  in  which  the  deft,  was  really  concerned,  had  obtained 
himself  the  money  paid  on  such  re-sale,  it  was  held,  that  the  pit.  might,  ia . 
an  action  for  money  had  and  received,  recover  of  the  deft,  the  value  of  the 
goods  unpaid  for  by  A.  (Abbotts  v.  Parry,  2  B.  &  B.  369 ;  Hill  v.  Perrott, 
3  Taunt.  274;  Edmeads  v.  Newman,  1  B.  dc  C.  418).  But  in  some  cases 
where  the  pit.  may  waive  the  tort  and  declare  in  assumpsit,  it  is  advisable 
to  declare  in  case  or  trover  in  order  to  avoid  a  set-off,  or  the  efiect  of  the 
law  of  mutual  credit  in  the  case  of  bankruptcy  (see  Smith  v.  Hudson,  4  T. 
R.  211;  Hunter  v.  Princess,  supra;  ThomaSon  v.  Frcre,  16  East,  418; 
Pair  V.  M4ver,  16  East,  130).  There  are  many  other  cases  in  which  the 
parly  may  waive  the  tort,  and  sue  for  money  had  and  received  (see  Water- 
house  V.  Keen,  4  B.  &  C.  411 ;  Pratt  v.  Vizard,  5  B.  &  Ad.  808).  Thus, 
where  a  party  who  had  worked  into  his  neighbour's  land,  and  dug  coal, 
which  he  had  sold,  retaining  the  proceeds,  died  intestate :  held,  that  an 
action  for  money  had  and  received  by  the  intestate  was  maintainable  against 
his  executrix  for  the  value  of  the  coal  so  disposed  of,  such  remedy  being 
independent  of  the  statute  3  &  4  Will.  IV.  c.  42,  s.  2,  and  not  afiected 
thereby  (Powell  v.  Rees,  7  Ad.  dc  E.  426).  Whore  the  ground  of  action  ia 
assumpsit,  declaring  in  tort  will  not  render  a  person  liable  who  would  not 
have  been  so  on  his  promise  (1  Ch.  PI.  112,  n.). 

Where  payments  are  not  voluntarily  made,  but  made  in  order  to  induce  a 
public  company  to  do  that  which  they  were  bound  to  do  \%ithout  requiring 
such  payments,  they  may  be  recovered  back  in  this  action  (Parker  v.  Great 
Western  Railway  Company^  7  Man.  6&  G.  253). 
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And,  where  the  landlord  refused  to  allow  property-tax,  and  distrained«D(t 
sold  for  ihe  whole  of  the  rent,  the  tenant  recovered  the  amount  of  the  tax,  in 
assumpsit  for  money  had  and  received  (1  M.  &  S.  609).  But  a  landlord 
cannot  sue  the  sheriff  for  money  had  and  received,  where  the  sheriff  does 
not  leave  a  year's  rent,  according  to  8  Anne,  c.  14,  s.  1  (3  Camp.  260;  2 
C,  &  P.  103).  If  a  contract  be  broken^  an  action  for  money  had  and 
received  will  not  lie  for  money  paid  under  it ;  an  action  for  the  breach  of 
such  contract  is  the  proper  form  of  remedy :  but,  if  the  contract  has  been 
rescinded^  it  is  otherwise,  and  assumpsit  for  money  had  and  received  lies 
(see  1  C.  &  P.  18) ;  as,  where,  either  by  the  terms  of  the  contract,  it  was 
left  in  the  plt.'s  power  to  rescind  it,  and  he  does  so,  or  where  the 
[  *362  ]  deft.  *afierwards  assents  to  its  being  rescinded,  assumpsit  for  money 
had  and  received  lies :  but,  if  the  contract  continue  open,  he  cnn 
only  recover  damages,  and  must  declare  specially  (1  T.  R.  274;  1  Ch.  PL 
307).  And  thus,  where  a  horse  or  goods  warranted  sound,  or  of  a  certain 
quality,  turn  out  to  be  otherwise,  the  vendor  most,  in  general,  sue  on  the 
warranty  or  special  contract,  and  cannot  maintain  assumpsit  for  money  had 
and  received,  to  recover  back  the  price,  or  a  part  of  it  (7  East,  274,  279 ;  1 
T.  R.  136 ;  post).  And,  where  some  act  is  to  be  done  by  each  party  under 
a  special  agreement,  and  deft,  by  his  neglect  prevents  the  pit.  from  carrying 
the  contract  into  execution,  the  pit.  may  recover  back  any  money  he  has 
paid  under  it,  as  received  to  his  use  (7  T.  R.  181).  Unless  the  pit.  has 
received  benefit  in  part  from  the  original  contract,  he  should  declare  spe- 
cially (1  N.  R.  260,  351—354;  5  East,  449;  7  East,  274;  1  Ch.  PI.  307). 
Interest  cannot  be  recovered  under  a  count  for  money  had  and  received, 
as  only  the  sura  really  received  is  recoverable;  therefore,  if  pit.  proceed  for 
interest,  he  must  declare  specially  (I  B.  &  P.  306;  2  Bla.  1078;  4  Esp. 
223;  see  '*  Intbbest").  This  count  will  not  lie  for  stock  (2  B.  dc  A.  51). 
Foreign  money  may  be  recovered  under  the  denomination  of  English  (1 
Marsh.  33 ;  5  Taunt.  228 ;  see  post).  Various  sums  received  at  different 
times,  upon  distinct  transactions,  may  be  recovered  under  one  count  for 
money  had  and  received  (2  Saund.  118,  n.  2). 

The  court  will  not  allow,  even  though  the  parties  consent  to  it,  an  action 
lo  be  tried  and  decided  in  this  form,  if  it  be  not  applicable  to  the  case  (Ker 
V.  Osborne,  9  East,  378,  381).  Where  several  part-owners  of. a  ship 
employ  an  agent  to  sell  the  same,  they  must  all  join  iu  suing  him  for  money 
had  and  received,  although  some  of  them  may  have  been  paid  their  share  of 
the  proceeds  of  the  sale  (Hatsall  v.  Griffith,  2  C.  &  M.  679). 

Money  had  and  received  may  be  maintained  by  a  principal  against  his 
agent  for  the  amount  of  money  which  the  latter  has  collected  and  received 
for  the  use  of  the  former;  but  the  agent  may  deduct  his  commission  and 
expenses,  and  the  principal  should  demand  an  account  before  the  action  is 
brought  (see  Topham  v.  Braddick,  1  Taunt.  672 ;  see  post,  p.  367).  Where 
there  is  no  proof  that  the  goods  have  been  sold,  or,  if  sold,  that  the  agent 
has  received  the  proceeds,  the  declaration  should  be  special  for  not  account- 
ing, and  not  using  due  diligeme  in  selling,  &c.  (2  Ch.  PI.  217,  n.);  but 
where  the  pit.  intrusted  deli,  with  money  lo  pay  to  a  person  at  L.  tor  tho 
ph.,  which  was  never  paid,  the  d»'ft.  having  said  that  he  lost  it,  but  after- 
wards promised  the  pit.  to  j)ay  him  out  of  certain  funds,  which  he  described; 
held,  that  the  pit.  properly  declared  iu  the  common  form,  for  tho  deft.'s  own 
declaration  of  haviug  lost  the  money  did  not  discharge  him,  and  the  pli.'s 
demand  was  a  revocation  of  his  authority  (Parry  v.  Roberts,  3  Ad.  6l  E, 
118).  If  B.  sell  a  ship  belonging  lo  A.,  but  held  by  B.  as  a  securi  y,  odd 
promise  A.  to  account  lo  him  lur  the  proceeds,  and  to  pay  tho  bulancj  wl  ich 


.    MONEY  HAD  AND  RECEIVED.  S6S 

ah^ll  appear  to  be  due,  A.  may  (notwilhstandinoj  the  Ships  Registry  Acts) 
recover  the  balance  from  B.  althoui^h  B.  is  the  sole  registered  owner  of  the 
ship  (Brouting  v.  Hamond,  Gow,  41).  An  agent  cannot  dispute  the  bill  of 
his  principal,  and  set  up  the  right  of  a  third  party  in  an  action  brought  by 
him ;  at  least  without  showing  that  the  third  party  claiming  from  him  has  d 
good  title  to  do  so  (Nicholson  v,  Knowles,  5  Mod.  47;  Crosskey  v.  Mills,  1 
C.  M.  &  R.  298 ;  White  v.  Barllett,  9  Bing.  378).  Thus,  where  a  ship 
belonging  to  one  of  two  partners  had  been  conveyed  for  securing  a  debt  to 
B.,  who  became  the  sole  registered  owner  of  the  ship,  and  afterwards,  as 
agent  of  both  partners,  insured  the  ship  and  freight,  and  charged 
them  with  the  premiums,  &c.,  and  ♦received  the  amount  of  a  loss  [  *363  ] 
which  happened  from  the  underwriters :  held,  that  B.  was  account- 
able to  the  assigns  of  the  surviving  partner  for  the  surplus,  after  payment  of 
his  own  debt,  and  not  to  the  executor  of  the  deceased  partner  to  whom  the 
ship  originally  belonged  (Dixon  v.  Hamond,  2  B.  dc  A.  310).  Where 
^oney  was  placed  in  the  hands  ofdefl.'s  London  bankers,  with  directions  to 
transmit  it  to  the  pit.'s  credit  in  Calcutta ;  the  bankers  entered  it  in  their 
book  to  the  account  of  C.  and  Co.,  their  correspondents  in  C,  and  wrote  to 
C.  and  Co.  informing  them  of  it,  and  desiring  them  to  account  with  the  pit., 
but  C.  and  Co.  stopped  payment  before  the  letter  reached  them ;  the  defls., 
afler  placing  pit.'s  money  to  the  account  of  C.  and  Co.,  paid  bills  drawn  on 
them  by  C.  and  Co.  to  a  much  larger  amount,  but  it  did  not  appear  that  the 
general  balance  between  the  two  houses  was  altered  by  6uch*payments :  held, 
that  defts.  were  not  liable  in  an  action  for  money  had  and  received,  they 
having  done  all  that  they  were  required  and  contracted  to  do  for  the  purpose 
of  remitting  pit.'s  money  (M'Carthy  v.  Colvin,  9  Ad.  <k  E.  607).  A.  was 
indebted  to  B.  in  the  sum  of  888/.,  for  which  he  was  arrested  ;  C,  who  was 
clerk  to  B.'s  attorney,  directed  him  to  be  discharged  on  paying  700/.  only : 
B.  threatened  to  complain  to  C.'s  employers,  to  prevent  which  C.  advanced 
100/.;  ET  agreed  that  it  should  be  repaid  as  soon  as  the  balance  of  168/. 
should  be  recovered  from  A.;  after  the  death  of  B.  and  C,  the  balance  was 
recovered :  held,  that  the  representatives  of  C.  might  recover  the  100/.  from 
the  representatives  of  B.  on  a  count  for  money  had  and  received  to  their  use, 
and  that  there  was  no  necessity  to  declare  specially  (Piatts  v.  Lean,  3  C.  & 
P.  561). 

C.^s  signature  was  required  in  confirmation  of  a  lease  about  to  be  granted 
to  the  pit.,  and  the  lessor's  attorneys  applied  to  him  for  that  purpose.  The 
deft.,  as  C.'s  attorney,  answered  the  application,  requiring  certain  documents 
to  be  furnished,  for  which  business  the  deft,  had  a  claim  on  C,  whose  con- 
currence in  the  lease  was  ultimately  agreed  upon,  on  the  terms,  as  the  deft, 
contended,  that  all  the  past  costs,  as  well  as  those  to  be  occasioned  by  his 
joining  in  the  lease,  should  be  paid  by  the  trustees.  The  pit.  contended  that 
the  latter  costs  only  should  be  paid.  The  lease  was  engrossed  and  executed 
by  the  lessors,  and  sent  to  the  deft,  for  C.*s  signature.  The  deft,  sent  his 
costs  against  C.  to  the  lessor's  attorney,  who  complained  of  the  amount,  on 
which  deft,  said  that  C.  should  not  execute  unless  that  amount  were  paid 
him ;  and,  when  C.  had  executed,  refused  to  deliver  up  the  lease  until  the 
whole  amount  had  been  paid.  The  lessor's  attorney  tendered  a  less  amount, 
but  ultimately  paid  him  the  larger  sum,  under  protest,  in  order  to  obtain  the 
lease.  Held,  that  an  action  to  recover  the  overplus  was  rightly  brought  by 
the  pit.  against  the  deft.,  although  the  latter  only  acted  as  C.'s  attorney,  and 
that  such  action  was  maintainable  (Smith  v.  Heap,  12  M.dc  W.585;  Wake- 
field V.  Newbon,  6  Q.  B.  276). 

An  action  between  A.  and  B.  was  referred  to  an  atbhrator,  and,  pending 
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t)ie  Kference,  an  assignmeat  by  deed  was  made  of  whafsoevcr  the  arbi% 
trator  might  award  from  B.  to  C,  who  paid  110/.  in  consideration,  and  took 
up  the  award.  The  arbitrator^Ji  decision  was  in  favour  of  B.,  the  costs  to  be 
divided  between  the  parties.  The  moiety  of  the  costs  and  the  amount  awarded 
were  paid  to  B.,  which  he  refused  to  pay  over  to  C.  Held,  first,  that  the 
arbitrator  having  awarded  to  B.  the  moiety  of  the  costs  of  the  original  action, 
they  passed  by  the  assignment,  and  that  C.  might  sue  B.  for  money  had  and 
received  to  his  use  (Smith  v.  Jones,  6  Jur.  28:i).  The  money  being  due  esr 
ccquo  ft  honOy  the  court  will  not  consider  the  case  of  a  sale  of  a  chose  in 
action  (lb.). 

The  action  will  not  lie  by  an  administrator  against  a  stranger 
[  *d64  ]  for  *debts  due  to  intestate,  received  by  the  latter  between  the  death 
and  grant  of  administration  (Welchman  v.  Sturges,  18  Law  J., 
211,  Q.B.). 

A  dispute  having  arisen  as  to  whether  the  pit.  was  entitled  to  be  registered 
for  200  shares,  as  a  shareholder  in  a  railway  company,  it  was  arranged 
between  him  and  the  company  that  he  should  deposit  400/.  on  account  of  the 
shares  with  defl.,  who  was  at  that  time  the  secretary  of  the  company,  which 
sum  was  to  be  repaid  if  pit.  failed  to  make  out  his  claim ;  and  the  following 
memorandum  was  siged  by  the  defendant: — "26th  April,  1838.  E.  C.  R. 
Company;  memorandum.  Mr.  J. B.  has  deposited  with  me  the  sum  of  400/., 
on  account  of  200  shares,  for  which  he  claims  to  be  registered,  on  condition 
that  Mr.  B.  is  to  accept  back  the  money  so  deposited,  if  he  cannot  substan- 
tiate, to  the  satisfaction  of  the  board  of  directors,  his  claim  to  be  registered 
for  the  same.  Signed,  J.  C.  N.,  secretary."  The  400/.  being  paid  to  the 
deft,  in  a  cheque,  the  deft,  paid  it  into  his  bankers'  on  his  private  account. 
The  deft,  quitted  the  employment  of  the  company  in  February,  1839.  The 
pit.  was  never  registered  in  the  books  of  the  company  as  a  shareholder. 
Held,  that  the  action  for  money  had  and  received,  which  had  not  been  com- 
menced for  more  than  two  years  after  the  money  had  been  deposited,  was 
rightly  brought  against  the  deft.,  and  that  pit.  was  entitled  to  recover  the 
40t)/.  without  showing  that  he  ever  attempted  to  substantiate  his  claim  to  he 
registered  as  a  shareholder  (Baird  v.  Robertson,  1  Man.  &  G.  981).  Semb!e^ 
the  pit.  might  have  immediately  abandoned  his  claim  to  be  registered  as  a 
shareholder  (lb.). 

Money  paid  by  A.  to  B.,  upon  a  condition  which  has  not  been  complied 
with,  cannot  be  recovered  as  money  had  and  received  to  A.'s  use  (Harding- 
ham  V.  Allen,  5  C.  B.  793 ;  17  Law  J.  198,  C.  P.). 

Pit.  was  administratorof  J.  V.,  who  died  in  March,  1843;  deft,  was  exe- 
cutor of  A.  V.  (sister  of  J.),  who  died  in  March,  1844.  In  1839,  J.  V.  lent 
160/.  to  E.  V.  upon  his  promissory  note,  payable,  as  pit.  said,  to  Miss  V. 
After  A.'s  death  deft,  brought  an  action  on  the  note  against  E.  V.,  alleging 
it  to  be  payable-  to  the  Miss  V.'s.  E.  V.  settled  the  action  by  paying  the 
amount  of  the  note :  held,  liiat  admitting  the  letter  "s"  to  have  been  fraudu- 
lently added  to  the  word  "  Vaughan,"  and  the  delendant  to  have  wrongfully 
received  payment  of  the  note  from  E.  V.,  this  action  would  not  lie  against 
deft.  (Vaughan  v.  Matthews,  13  Jur.  470;  18  Law  J.  191,  Q.  B.). 

I^on  assnmpiit  puts  in  issue  both  the  receipt  of  the  money  and  the  exist- 
ence of  the  iacts  which  make  it  a  receipt  to  the  use  of  the  pit.  (Owen  v. 
Challis,  12  Jur.  701 ;  6  C.  B.  115). 

The  defts.  purchased  in  their  own  names  railway  scrip  for  the  pits.,  de> 
liverablc  on  the  29th  of  August,  for  148/.  10«.,  which  sum  the  pit.  paid  tb<^ 
defts.  on  the  26th  of  August.  On  the  22nd  of  August  the  railway  company 
called  in  the  scrip  for  registration,  and  the  share  certidcates  weie  not  de- 
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lirered  until  December,  and  in  the  meantime  a  call  was  made  in  respect  of 
the  shares,  which  was  paid  by  the  holder.  The  pit.  having  repudiated  the 
shares,  the  de(\s.  declined  to  take  them  from  the  holder,  and  they  were  sold 
at  a  loss  exceeding  the  148/.  10£.,and  the  deOs.paid  such  loss  to  the  holder: 
held,  that  they  being  liable  to  the  original  holder  for  such  loss,  and  the  pit. 
n6t  having  supplied  funds  to  meet  the  call,  an  action  for  money  had  and  re- 
ceived could  not  be  maintained  by  him  against  the  defts.  for  the  148/.  lOi. 
{M'Ewen  V.Woods,  12  Jur.  329;  17  Law  J.  206,  Q.B.;  11  Q.  B.  13). 

The  pit.,  on  the  30th  of  September,  employed  the  de(\s.,  sharebrokers  at 
M.,  to  procure  scrip,  and  paid  them  the  price.  By  the  usage  of  the  Stock 
Etchange  at  M.,  there  are  two  settling  days  in  each  month  on  which  all 
share  transactions  are  settled,  although,  in  some  cases,  settlements  are  not 
enforced  on  those  days.  The  next  settling  days  ader  the  30th  September 
was  the  14th  October.  The  scrip  had  been  issued  before  the  14th,  but  none 
had  reached  M.  before  that  day.  The  shares,  not  being  delivered  on  that 
day,  the  pit.  rescinded  the  contract,  and  then  sued  the  defks.  for  a  return  of 
the  purchase-money.  The  judge  directed  that  if  they  thought  that  fourteen 
days  had  been  fixed  by  usage  as  a  reasonable  time,  the  plaintiff  was  entitled 
to  recover;  the  jury  having  found  a  verdict  for  the  pit.:  held,  that  the  direc- 
tion was  right,  and  that  the  pit.  might  recover  in  an  action  for  money  haA 
and  received  (lb.). 


Precedents^  Vol.  I.,  ante^  p.  225. 


Evidence  for  Plaintiff. 

The  pit.  must  prove  the  receipt  of  the  money  by  the  deft.^  or  his  agent, 
and  that  it  was  received  to  his  {fjiU.^s)  uae^  under  such  circumstances  as  to 
create  a  privity  of  contract  between  him  and  the  pit.  (see  Barlowe  v.  Browne, 
16  M.  &  W.  128 ;  Jones  v.  Carter,  8  Q.  B.  134 ;  Cobb  v.  Becke»  6  Q.  B. 
930 ;  Baron  v.  Husband,  4  B.  &  Ad.  611,  per  Parke,  B.). 

Froof  of  Recei/pt  of  the  Money."]  It  must  be  proved  that  money  or  et^ 
came  into  the  deft.'s  hands  (Marsh  v.  Keeting,  1  Bing.  N.  C.  198).  Proof 
of  deft.'s  receipt  of  money's  worth  will  not  suffice ;  therefore  the  actbn  will 
not  lie  ior  stock  (Nightingale  v.  Devesme,  6  Burr.  2589 ;  Maxwell  v.  Jamie- 
son,  2  B.  &  A.  51 ;  Moore  v.  Pyrke,  11  East,  52 ;  Warton  v.  Walker,  6  B. 
&  C.  163 ;  Scott  V.  Miller,  4  Sco.  11).  If  a  party  gives  another  that  which 
may  be  readily  turned  into  money,  it  «nay  be  treated  as  such  in  an  action 
for  money  had  and  received  (Longchamp  v.  Kenny,  Doug.  137;  Spratt  v. 
■Hobhouse,  4  Bing.  176);  and,  where  the  property  delivered  to  deA.  is  sale- 
able, the  receipt  of  money  may  be  presumed,  particularly  af\er  a  lapse  of 
time  (lb.;  Leery  v.  Goodson,  4  T.  R.  687 ;  Whilwell  v.  Bennett,  8  B.  &  P. 
559).  If  an  agent  refuse  to  account  for  goods  delivered  to  him  for  sale,  it 
shall  be  presumed,  after  a  reasonable  time,  that  he  has  sold  them  and  re- 
ceived the  proceeds  in  money  (Hunter  v.  Welsh,  1  Stark.  324;  M'Lachlin 
y.  Evans,  supra;  but  see  Elbourn  v.  Upjohn,  1  Camp.  572). 

The  action  will  lb  by  assignees  against  an  execution-creditor 
for  the  *price  of  goods  taken  by  the  latter  under  a  \A\\  of  sale  from  [  *365  ] 
the  8berifr(Reed  v.  James,  1  St«rk.  134 ;  Bittleston  v.  Cooper,  14 
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M.  &  W.  89&);  in  the  latter  case  the  goods  were  assigned  by  the  sherifT  in 
specie^  at  an  appraised  value.  Upon  the  settlement  of  an  aca}unt  between 
A.  and  B.,  a  balance  was  struck  and  paid  by  A.  to  B.:  held,  that  B.was  not 
entitled  to  recover,  as  money  had  and  received,  a  sum  which  had  been  by 
mistake  allowed  upon  such  settlement  as  due  to  A.,  as  neither  money,  nor 
that  which  had  been  taken  for  money,  had  passed  between  the  parties  (Lee 
y.  Merritt,  14  Law  J.,  N.  S.,  Q.  B.  289 ;  8  Q.  B.  820). 

A  bill  of  exchange,  payable  to  the  drawer's  order,  is  evidence  in  an 
action,  by  the  drawer  against  the  acceptor,  of  money  had  and  received  by 
the  latter  to  the  use  of  the  drawer  (Thompson  v.  Morgan,  3  Camp.  101). 
Where  the  deA.,  who  was  sued  for  the  proceeds  of  a  bill  of  exchange,  ad* 
roittcd  that  he  had  paid  it  into  his  banker's,  whose  clerk  was  called  to  prove 
that  credit  was  given  to  the  defl«  for  the  bill ;  held,  insufficient,  without  pro* 
duction  of  the  bill  (Atkins  v.  Owen,  2  Ad.  &  E.  36). •  The  drawing  of  a 
Ibill  by  the  deft,  on  the  ph.,  who  accepts  and  pays  the  holder,  is  not  evidence' 
of  money  had  and  received  by  the  deft,  to  the  plt.'s  use  (Scott  v.  Miller,  3 
Bing.  N.  C.  811). 

It  will  not  lie  to  recover  the  value  of  foreign  securities  or  money,  unless 
it  appear  that  the  deft,  has  had  no  opportunity  of  converting  them  into  Brit- 
ish currency  (M'Lacklin  v.  Evans,  1  Y.  dc  J.  380;  see  Harrington  v.  Mac* 
morris,  1  Marsh.  33;  5  Taunt.  228;  Scott  v.  Beaven,  2  B.  d(  A^.  78;  but 
see  Ehrensperger  v.  Anderson,  3  Ex.  148). 

The  receipt  of  provincial  notes  by  the  deft.,  which  he  has  i^ceived  as 
money,  is  sufficient  evidence  of  the  receipt  of  money  by  him  (Prichard  v. 
Bankes,  13  East,  20;  Fox  v.  Cutworih,  cited  4  Bing.  179).  In  Spratt  v* 
Hobhouse,  ib.,  a  cheque  was  held  to  be  money,  it  being  so  treated  (see  VVil- 
kinson  v.  Godefroy,  9  Ad  .&  E.  566).  And,  where  an  insurance-broker  has 
received  credit  in  account  with  an  underwriter  for  a  loss  upon  a  policy,  his 
principal  may  maintain  this  action  against  him  to  recover  the  amount, 
although  he  has  not  actually  received  it  (6  Taunt.  110;  3  Camp.  199). 
Also,  where  the  deft,  has  tortiously  taken  property  of  the  pit.  which  may  be 
and  possibly  has  been  converted  into  money  (Stark.  Ev.  83;  Poole  v.  Cowan, 
Q.  B.,  H.  T.  1847).  As  to  when  it  lies  by  assignees  of  bankrupt,  see 
"  Bankruftcy." 

Money  had  and  received  will  not  be  supported  to  recover  the  value  of 
bank-notes,  if  it  appeJtir  that  the  party  found  them  (Moyes  v.  Price,  Ch.  Bills, 
426) ;  though,  if  not  produced  at  the  trial,  the  receipt  of  their  value  will  be 
presumed  (lb.;  Longchamp  v.  Kenny,  Doug.  138). 

A.  residing  at  X.  employed  B.  residing  at  Y.  to  procure  payment  of  a  bill 
there,  and  to  remit  the  produce  direct  to  him  at  X.  B.  received  payment  of 
the  bill,  but  remitted  the  proceeds  of  the  bill  in  other  bills  payable  to  the 
deft.'s  order  to  a  third  person  at  Z.  for  A.'s  use,  whereby  the  whole  gets 
into  the  hands  of  A.'s  creditors.  A.  cannot  maintain  an  action  for  money 
had  and  received  against  B.  to  recover  the  amount  of  the  sum  received  in 
payment  of  the  bill  (Duncan  v.  Skipwi^h,  2  Camp.  68).  Where  the  deft* 
being  intrusted  with  a  bank  bill  to  get  indorsed  for  the  ph.,  obtained  such 
indorsement,  and  then  paid  it  into  his  own  banker's  who  placed  it  to  his 
credit  in  the  usual  way,  and  the  deft,  then  drew  on  them  but  not  on  account 
of  the  bill,  and  the  plt«,  before  the  bill  became  due,  sued  the  deft,  in  an 
action  for  money  had  and  received :  held,  that  such  action  was  improperly 
and  prematurely  brought,  and  that  *the  pit.  should  have  sued  in 
[  *366 1  trover  (Harvey  v.  Archbold,  3  B.  &  C.  626).  If  a  judgment-cre- 
ditor who  has  an  elegit  on  the  lands  of  the  judgnient-debtor  sue  a 
receiver  of  tjie  rents  of  the  estate  for  rents  received  for  his  use,  and  there 
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be  prior  liabilities  and  incumbrances,  it  is  necessary  to  prove  that  they  hav^ 
been  satisfied  before  the  receiver  can  be  liable  for  money  had  and  received 
in  respect  of  the  rents  (see  Braithwaite  v.  Watts,  3  Or.  ds  J.  318).  But  it 
is  not  always  necessary  that  there  should  be  an  express  privily  of  contract 
between  the  plr.  and  deA.,  and  therefore  it  has  been  held  that,  where  a  hus>- 
band  gave  his  wile  a  sum  of  money  to  take  care  of,  and  she,  without  his 
knowledge  deposited  it  in  a  bank  in  the  name  of  her  son,  by  a  former  mar- 
riage who  was  then  an  infant,  and  took  from  the  bank  an  accountable  receipt 
in  her  son's  name,  bearing  interest,  the  bankers  were  liable  to  the  husband 
(or  the  amount  as  money  received  to  his  use,  the  wife  not  being  agent  of  her 
husband,  nor  having  any  right  to  make  the  deposit  for  the  infant,  who  could 
give  her  no  authority,  and  the  bankers  not  having  received  the  money 
under  any  contract  binding  on  them  with  the  infant  (Calland  v.  Loyd,  6  M. 
&  W.  26). 

It  should  be  shown  deft,  received  some  particular  or  specific  sum,  or  he 
will  be  nonsuited  (Harvey  v.  Archbold,  3  B.  &  C.  626;  5  D.  &  R.  500,- 
Bernasconi  v.  Anderson,  Moo.  &  M.  183;  Atkins  v.  ()wen,  4  Ad.  &  Kf 
819;  Scott  v.  Miller,  5  Sco.  11 ;  but  see  Poole  v.  Cowan,  supra).  At  aU 
events  he  can  only  recover  a  nominal  sum  (Leason  v*  Smith,  4  Ncv.  6c  M, 
304).  But  see  exceptions  to  this  rule,  Ch.  (>ontr.  526.  It  must  appear  that 
it  was  plt.'s  money  which  the  deA*  received  (Scarfe  v.  Halifax,  7  M.  6s  W« 
288). 

Proof  of  Receipt  of  Monet/  by  Defendant,']  See  anie^  p.  364.  The 
money  must  appear  to  have  been  received  by  deA.,  or  his  agent,  for  plu's 
use  (9  East,  378 ;  Pea.  128 ;  Levy  v.  Haw,  1  Taunt  65).  DeA.  must  be 
the  principal :  if  he  appear  to  be  the  mere  bearer  of  the  money  from  one 
party  to  the  other  he  will  not  be  liable  (Coles  v.  Wright,  4  Taunt.  198);  nor 
a  clerk  of  an  attorney,  who  without  paying  it  over  received  it  expressly 
under  the  authority,  and  for  and  in  the  name  of  his  employer  (Bnron  v. 
Husband,  4  B.  6&  Ad.  611 ;  and  see  Howell  v.  Batt,  5  B.  &  Ad.  504;  Ste- 
phens  V.  Badlock,  3  B.  &  Ad.  354).  Where  the  provisional  committeeman 
of  a  defunct  joint-stock  company  is  sued  in  this  form  of  action  to  recover 
back  a  deposit  paid  by  pit.,  he  must  show  that  the  deA.  is  the  person  or  one 
of  the  persons  to  whom  such  deposit  was  paid  (Watson  v.  Charlemont 
(Barl),  18  Law  J.  65,  Q.  B.;  Burnside  v.  Dayrell,  3  East,  224).  But  the 
payment  of  the  plt.'s  money  into  a  bank  named  in  the  prospectus,  circulated 
by  deft.'s  sanction,  will  not  suffice,  if  deA.  took  no  active  part  in  the  allot- 
ment of  the  shares  or  in  the  management  of  the  concern  (Burnside  v.  Day* 
rell,  supra). 

On  the  1st  of  September,  184-,  the  excise  officers  seized  some  spirits  on 
the  premises  of  the  pit.,  who  applied  to  the  commissioners  for  the  restora- 
tion of  it;  first,  on  giving  security  for  the  payment  of  any  penalties  incurred; 
secondly,  on  payment  of  its  value,  to  abide  the  result  of  the  inquiry,  which 
was  refased :  a  writ  of  appraisement,  having  been  sued  out  in  order  to  the 
condemnation  of  the  goods,  the  pits,  proposed  to  the  commissioners  to  pay 
the  amount  at  which  they  were  appraised  upon  their  restoration,  which  they 
also  refused  on  the  ground  that  it  would  prejudice  the  proceedings  for  pen^ 
alties.  The  pits,  then  stated  that  by  their  paying  the  money  they  gave  up 
all  claim  to  the  seizure,  and  held  themselves  responsible  for  such  proceed- 
ings for  penalties  as  the  board  might  institute ;  whereupon  the  goods  were 
restored*  Proceedings  were  commenced,  and  a  verdict  ^was  taken 
for  the  crown  by  consent  for  mitigated  penalties.  In  November,  [*3671 
X886,  pits,  gave  defU.  notice  of  action,  and  redemanded  the  money. 
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Held,  that  this  action  would  not  lie,  for  the  money  was  paid  on  a  binding 
agreement  made  upon'  good  consideration,  whereby  the  pits,  agreed  that  it 
should  not  be  recovered  back,  and  further  that  they  were  precluded  from 
recovering  by  7  &;  8  Geo.  IV.  c.  53,  s.  98,  and  that  at  all  events  the  action 
would  not  lie  against  the  defl.,  for  the  money  was  received  by  him  only  for 
the  purpose  of  its  being  paid  over  pursuant  to  the  act  of  parliament,  and  it 
was  not  shown  that  it  remained  in  his  hands  till  he  had  noUce  to  retain  it 
(Atleo  v.  Backhouse,  3  M.  &  W.  633). 

Deft,  will  not  be  liable  if  he  was  a  mere  receiver  or  collector  (Sadler  ▼. 
Evans,  4  Burr.  1986 ;  Greenaway  v.  Hare,  4  T.  R.  688 ;  see  Goodall  v. 
Lowndes,  6  Q.  B.  464) ;  nor  if  he  were  an  agent,  who  has  paid  over  money 
pursuant  to  the  directions  of  the  party  depositing  it  with  him,  and  without 
•notice  of  the  pit.'s  title  (Buller  v.  Harrison,  Cowp.  665;  Horsfali  v.  Hand- 
ley,  8  Taunt.  136;  Whitehead  v.  Evans,  5  Marsh.  105,  115;  Hurley  r. 
Baker,  16  M.  dc  W.  26);  but,  until  there  has  been  a  change  of  circum- 
stances, by  his  having  paid  over  the  money  to  his  pnncipal,  or  doing  some- 
thing equivalent  to  it,  he  remains  liable  (Cox  v.  Prentice,  8  M.  &  S.  844 ; 
eee  Lilly  v.  Hays,  1  Nev.  &  Per.  26 ;  Walker  v.  Rostron,  9  M.  &  W. 
411);  and  he  always  remains  liable,  if,  before  any  act  done  by  him  as  to 
the  money,  he  has  received  notice  from  the  pit.  to  retain  it  (Ekl wards  v. 
Hadding,  6  Taunt.  815;  Horsfali  v.  Handley,  8  Taunt.  186;  Gray  v.  Gut^ 
teridge,  3  C.  &  P.  40).  An  agent's  merely  passing  money  in  account,  or 
making  a  rest,  without  new  credit  given,  fresh  bills  accepted,  or  further 
sums  advanced  for  the  principal  in  consequence  of  it,  is  not  equivalent  to  a 
payment  over  (Buller  v.  Harrison,  Cowp.  665 ;  Cox  v.  Prentice,  8  M.  &  S. 
844;  Pefov.  Blade,  5  Taunt.  657,  815;  Edwards  v.  Hodding,  ib.  816; 
Bradbury  v.  Anderton,  1  C.  M.  &  R.  486).  The  payment  must  be  bona 
Jide  (5  Taunt.  657,  815).  A  receipt  signed  by  an  agent  for  his  principals  is 
not  evidence  to  support  an  action  for  money  had  and  received  against  the 
egent  (Edden  v.  Ried,  3  Camp.  839). 

Defts.'  agents  abroad  by  order  of  the  defts.  received  money  on  the  defh.' 
account,  and  stated  the  fact  in  a  letter  to  the  defts.,  who  replied  acknowledg- 
ing the  receipt  of  the  agents'  letter,  and  giving  them  directions  as  to  the  dis- 
position of  the  money :  held,  that  the  agents'  letter  was,  coupled  with  the 
defts.,  admissible  in  evidence  to  charge  the  defls.  with  the  receipt  of  the 
money  (Coates  v.  Bainbrldge,  6  Bing.  58). 

The  mere  relationship  of  trustee  and  cestui  que  trust  will  not  entitle  the 
latter  to  sue  the  former  for  money  had,  &c.,  to  his  use  (Bartlett  v.  Dimond, 
14M.  &  W.  49;  Pardee  v.  Price,  16  M.  &  W.  461 ;  Bond  v.  Nurse,  lOQ. 
B.  244 ;  Roher  v.  Holland,  3  Ad.  dc  E.  99;  see  Mileham  v.  Eicke,  8  M.ds 
W.  407 ;  Edwards  v.  Bates,  7  M.  &  W.  690;  sbe  Miller  v.  Atlee,  18  Jur. 
431,  Ex.). 

A  person  acting  as  trustee  (as  the  provisional  assignee  of  a  bankrupt) 
is  not  in  general  liable  in  this  action  for  money  received  by  an  agent  ap- 
pointed by  him  with  due  care,  and  who  has  failed  (Raw  v.  Cutton,  8  Bing. 
96). 

In  general  an  agent  must  account  to  his  trustee,  and  cannot  set  up  the 
jus  tertii  to  an  action  brought  by  him  (Nicholson  v.  Knowles,  6  Mod.  47 ; 
Crosskey  v.  Mills,  1  C.  M.  &  R.  298;  White  v.  Bartlett,  9  Bing.  878); 
and  where  an  agent  receives  money  to  pay  over  to  a  third  person,  he  is 
accountable  to  his  principal  until  he  has  entered  into  some  binding  engage^ 
roent  with  the  third  party  to  hold  the  money  to  his  use,  and  not  until  then 
will  he  be  liable  in  this  action  *to  such  third  party  (Baron  v.  Hus- 
[«d68]    band,  4  B.  &  Ad.  612;  Williams  v.  Everett,  14  East,  682; 
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Wedlake  v.  Hnrley,  1  C.  &  J.  83;  Brind  v.  Hampshire,  1  M.  dt  W. 
365).  To  make  it  a  defence  to  an  agent  that  he  has  paid  over  the  money, 
it  is  necessary  that  the  money  should  have  been  paid  to  the  agent  expressly 
for  the  use  of  the  person  to  whom  he  has  so  paid  it  over  (Snowdon  v.  Davis, 
1  Taunt.  359).  Where  a  sheriff  issued  a  warrant  on  mesne  process  to  dis- 
train the  goods  of  A. ;  the  bailiff  levied  the  debt  upon  the  goods  of  B.  and 
paid  it  over :  held,  that  this  action  lay  against  the  bailiff  (lb.).  The  guar- 
dians of  a  poor-law  union  indicted  pit.  for  disobeying  an  order  of  sessions 
for  maintenance  of  a  bastard.  Before  trial  pit.  offered  a  compromise,  and 
the  clerk  to  the  guardians  on  their  behalf,  agreed  with  him  for  a  sum  on 
account  of  costs  and  maintenance,  which  he  paid,  and  «the  indictment  was 
dropped.  Aflerwards  the  pit.  discovered  that  the  order  of  sessions  was 
defective  and  void,  and  he  brought  an  action  against  the  clerk  for  money 
had  aiid  received  :  held,  that  the  clerk  was  not  liable,  having  done  nothing 
in  the  prosecution  beyond  preferring  the  indictment  (Goodall  v.  Lowndes,  6 
Man.  &  G.  464). 

In  1837,  A.,  being  in  embarrassed  circumstances,  executed  a  deed  to 
secure  to  his  creditors  a  composition  of  lOs,  in  the  pound.  B.,  a  creditor, 
refused  to  sign  until  A.  made  B.  a  promise  to  pay  him  the  difference  between 
the  composition  and  the  real  amount  of  the  debt.  A.  accordingly  handed 
over  to  B.  his  promissory  notes  payable  to  him  or  order.  B.  indorsed  the 
notes  and  paid  them  into  his  bankers'  at  L.,  to  whom  B.  was  in  the  habit  of 
indorsing  all  bills  and  notes  received  by  him,  and  drawing  generally  on 
account.  The  notes  at  maturity  were  presented  by  the  London  correspon- 
dent of  the  L.  bankers  to  A.,  who  paid  them.  A.  continued  to  deal  with  B. 
down  to  his  bankruptcy  in  1840,  without  complaining  or  attempting  to  set 
off  the  payments  made  in  respect  of  the  notes,  against  the  subsequent 
demands  of  B.  against  him.  No  evidence  was  given  to  show  the  state  of 
the  accounts  between  B.  and  the  L.  bankers  at  the  time  of  the  payments,  or 
that  A.  knew  the  character  in  which  the  notes  were  held  by  the  bankers 
who  presented  them.  In  an  action  for  money  had  by  A.  to  the  use  of  B., 
brought  by  the  assignees  of  A.  to  recover  back  the  amount  of  these  notes,  it 
was  lef)  to  the  jury  to  say  whether  or  not  the  payment  was  voluntary,  and 
the  learned  judge  told  them  that  if  the  payment  had  been  made  to  the  bankers 
as  agents  only  it  must  be  considered  as  voluntary,  and  that  if  they  found  the 
payment  to  be  voluntary,  and  to  have  been  made  with  a  full  knowledge  of 
the  circumstances,  they  must  find  for  B.,  otherwise  for  the  pits.  The  court 
directed  a  new  trial  in  order  that  the  attention  of  the  jury  might  be  more  pre* 
cisely  drawn  to  the  question,  whether  A.  knew  the  character  in  which  the 
bankers  presented  the  notes  for  payment,  namely,  whether  as  agents  for 
B.  or  as  holders  for  agents*  (Gibson  v.  Brad,  5  Man.  &  G.  399). 

Money  had  and  received  cannot  be  maintained  against  a  churchwarden  to 
recover  back  dues  which,  previous  to  the  commencement  of  the  action,  had 
been  paid  over  to  the  trustee  of  a  chapel,  for  whom  they  were  received 
(Horsfall  v.  Hondley,  8  Taunt.  136).  Where  money  was  deposited  by  a 
bankrupt  in  the  hands  of  an  arbitrator  to  decide  to  whom  it  belonged,  and 
the  arbitrator,  before  a  commission  issued,  and  witlK>ut  knowledge  of  any 
act  of  bankruptcy,  paid  the  money  over  to  the  person  whom  he  thought  enti* 
tied  to  receive  it,  it  was  held  the  assignees  could  not  recover  from  the  arbi- 
trator (Tope  V.  Hockiu,  7  B.  6s  C.  101 ;  see  judgment  of  Lord  Tenterden, 
ib. ;  and  see  Tayler  v.  Marling,  2  Man.  &  G.  55 ;  see  1  Ch.  PI.  42 ;  ante^ 
*«  Assumpsit"). 

•In  order  to  charge  partners  for  money  had  and  received,  it  miist 
ho  shown  either  that  the  money  was  received  by  all  of  thep,  or  [  •SG'S  ] 
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by  one  on  behalf  of  all  (Armitape  v.  WiDterbottom,  1  Sco.  N.  B.  23;  bift 
see  Marsh  v.  Renting,  1  Bing.  N.  C  198):  therefore,  where  one  of  two 
partners  afler  a  dissolution  of  their  partnership,  received  from  an  insurance 
office,  under  n  policy  effected  in  his  own  name,  the  value  of  goods  belonging 
to  the  pit.,  which  had  been  deposited  with  the  firm  'fir  the  purpose  of  manu* 
facture,  and  destroyed  by  fire;  it  was  held  that  the  sum  so  obtained  from 
the  office  was  not  money  had  and  received  by  both  partners  to  the  plt.'s  use. 
J.,  X.  and  B.  were  jointly  concerned  in  the  sale  of  butters:  J.  consigned 
them  to  C,  who  sold  them  on  the  joint  account:  J.,  being  requested  to  accept 
bills  for  the  firm,  refused  so  to  do  without  some  security,  when  B.  engaged  if 
J.  paid  the  bills  to  repay  him  out  of  the  proceeds  received  for  butters  already 
3old,  J.  having  accepted  and  paid  the  bills:  held,  that  he  might  sue  B.  for 
money  had  and  received  to  his  use  (Coffee  v.  Brien,  3  Bing.  54;  see  JacksoQ 
V.  Shepherd,  2  C.  &  M.  861  ;  Pearson  v.  Skelton,  1  M.  &  W.  504).  Where 
two  persons  agreed  to  divide  the  profits  of  an  agency  between  themselves, 
and  one  of  them  receives  on  account  of  such  agency  a  certain  sum  of  money, 
the  other  cannot  maintain  this  action  for  a  moiety,  it  being  a  partnership 
transaction,  and  there  being  no  account  settled  (Bovill  v.  Hammond,  6  B.  ^ 

C.  149). 

A  manufacturer  contracts  with  B.,C.  and  D.,  who  are  partners  occupying 
n  mill,  the  property  of  B.,  for  the  drying  of  his  wool,  in  a  room  in  the  mill* 
B.,  C.  and  D.eficct  an  insurance  on^'the  mill,  covering  the  wool  in  the  room, 

D.  retires  from  the  partnership,  after  which  C.  and  D.  have  no  interest  in  the 
room.  A  dissolution  of  partnership  takes  place  between  B.  and  C.  which  is 
not  communicated,  and  C.  afterwards  effects  an  insurance  in  his  sole  name, 
and  A.'s  wool  being  damaged  by  fire  the  insurance  office  pays  the  proceeds 
of  the  damaged  wool  to  A.,  and  the  amount  of  loss  on  the  wool  to  the  extent 
of  the  sum  insured  thereon  to  C.  Similar  losses  had  been  paid  by  the  part* 
nership  to  A.,  under  the  former  policies:  held,  that  as  it  was  not  shown  that 
B.  had  authorized  the  ejecting  of  the  then  policy,  or  that  the  partnership  was 
bound  to  insure,  an  action  for  money  had  and  received  could  not  be  main* 
tained  by  A.  against  B.  and  C.  jointly  (Armitage  v.  Winterbottom,  supra.) 

A. 9  B.,  and  C.,  separate  traders,  agreed  to  a  joint  speculation  in  importing 
corn.  The  agent  for  buying  the  corn  abroad  knew  that  the  speculation  was 
on  their  joint  account,  and  he  was  to  consign  to  A.,  and  draw  on  him  at  two 
or  three  months.  Corn  was  brought,  and  bills  for  the  value  were  drawn  on 
and  accepted  by  A.,  piyable  at  a  banker's  in  London,  the  correspondents  of 
the  pits,  who  were  bankers  at  Hull.  A.  had  a  banking  account  with  the 
latter,  who  being  in  the  habit  of  paying  his  acceptances  at  the  house  of  the 
London  correspondents,  paid  the  above  among  other  acceptances,  not  then 
knowing  of  the  joint  speculation  of  A.,  B.,  and  C.  A.  by  way  of  part 
security  to  the  pits,  indorsed  to  them  two  accommodation  bills,  drawn  by 
himself  on  B. ;  these  were  unpaid,  and  A.  and  B.  became  bankrupts.  C. 
had  contributed  his  third  of  the  purchase,  but  did  not  appear  to  have  known 
from  what  source  A.  obtained  his  funds  for  the  purpose.  Held,  that  the  Hull 
bankers  could  not  recover  as  against  C.  as  for  money  lent,  or  had  and 
received,  the  amount  of  the  bills  drawn  by  A.  upon  B.  though  they  had  given 
A.  credit  for  them  in  his  account,  as  partly  liquidating  their  advances  to  pay 
for  the  corn  brought  for  A.,  B.,  and  C.  at  their  joint  profit  or  loss  (Smith  v» 
Craven,  1  Cr.  &  J.  500 ;  1  Pri.  18). 

[  •370  ]      *  Money  in  hands  of  a  Trustee.]    Where  money,  in  litigatioa 

between  two  parties,  has,  by  mutual  consent,  been  paid  over  to  a 

rustee,  in  trust  for  the  party  entitled  to  it,  it  can  only  be  recovered  by  the 
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party  rntitled  to  it  from  the  stakeholder,  and  not  from  the  original  party  who 
was  indebted  (Kerr  v.  Osborne, 9  East,  378;  2  Camp.  68).    An  auctioneer 
is  the  agent  of  both  parties,  and  a  deposit  on  a  sale  that  goes  off  may  bo 
recovered  from  him  personally;  but  if  the  deposit  money  have  been  paid  to 
the  vendor's  solicitor,  who* receives  it  as  such,  the  action  should  be  against 
the  vendor,  and  not  the  solicitor  (Bainford  v.  Shuttleworth,  11  Ad.  &  E.  926), 
After  a  sale  by  a  sherifT,  under  an  execution,  at  the  plt.'s  suit,  an  action  may 
be  maintained  against  such  sheriff,  or  his  executors,  for  money  received  by 
the  sheriflT,  or  his  bailiff,  without  calling  upon  the  sheriff  to  return  the  writ 
or  demanding  the  money  of  the  sheriff  (3  Salk.  323 ;  M*Niel  v.  Perchard, 
1  Esp.  263;  Dale  v.  Birch,  3  Camp.  347 ;  Jefferies  v.  Sheppard,  3  B.  &  A. 
696;  1  B.  dc  B.  370;  Underbill  v.  Wilson,  6  Bing.  697;  see  Morland  v. 
Pellatt,  8  B.  &  C.  7;^6,  per  Bayley,  J.,  and  Littledale,  J. ;  but  see  Morland 
V.  Leigh,  1  Stark.  388).    But  if  the  bailiff  acted  expressly  for,  and  under 
the  direction  of  the  pit.,  the  sheriff  is  not  liable  (Cook  v.  Palmer,  6  B.  & 
C.  75<9 ;  Crowder  v.  Long,  8  B.  &  C.  598;  Higgins  v.  M'Adam,  3  Y.  & 
J.  263).     A  mere  seizure^  with9ut  sale  of  the  goods,  will  not  charge  the  ded^ 
in  this  action  (Thurston  v.  Mills,  16  East,  274);  and  if,  aAer  seizure  under 
the  plt.'s  Ji,  fa.j  he  sell  them,  though  irregularly,  under  another  process  of 
the  court  at  another's  suit,  the  first  pit.  cannot  sue  him  in  this  form  of  action 
(lb.  254 ;  see  Reed  v.  James,  1  Stark.  134) ;  for  the  proceeds  of  the  sale 
belong  to  the  party  under  whose  writ  if  was  effected  (Swain  v.  Morland, 
supra).    The  sheriff  is  liable,  however,  to  the  ded.  for  the  overplus  of  a  sale 
by  him  under  an  execution,  afler  the  sums  indorsed  on  the  writ  have  bc^n  paid 
to  the  pit.  (Harrison  v.  Painter,  4  Jur.  488 ;  6  M.  6s  W.  387).     A  sheriff 
who  has  seized  goods  under  hfi.fa,^  and  has  sold  and  delivered  them  afler 
a  secret  act  of  bankruptcy  committed  by  the  deft.,  but  before  a  commission 
issues  against  him,  is  liable  in  trover  to  the  assignees  under  the  commission 
(Balme  v.  Hutton,  9  Bing.  471 ;  see  Groves  v.  Cowham,  10  Bing.  5).   Where 
a  creditor  obtained  judgment  by  nil  dicit  against  a  trader,  and  thereupon 
issued  uji.fa.y  under  which  the  sheriff  seized  the  goods  of  the  trader,  who 
afterwards,  and  before  the  goods  were  sold,  committed  an  act  of  bankruptcy, 
upon  which  a  commission  issued,  and  he  was  duly  declared  a  bankrupt,  of 
which  the  sheriff  had  notice,  but  nevertheless  sold  the  goods,  and  paid  over 
the  proceeds  to  the  execution  creditor:  held,  that  he  was  not  justified  in  pay* 
ing  over  the  money,  and  was  liable  to  be  sued  for  it  by  the  assignees  in  an 
action  for  money  had  and  received  (Notley  v.  Buck,  8  B.  &  C.  160).    The 
sheriff  sold  goods  under  a  fi,  fa,  without  notice  of  a  previous  act  of  bank- 
ruptcy by  the  dcfr.,  and  paid  over  the  proceeds  of  the  sale  to  the  pit.  upon 
an  indemnity :  held,  that  the  deft.'s  assignees,  might  properly  sue  the  sheriff 
for  money  had  and  received  (Young  v.  Marshall,  8  Bing.  43;  see  6  Geo. 
IV.  c.  16,  s.  81,  and  2  &  3  Vict.  c.  29,  awfe,  "Bankruptcy"). 

A  sheriff's  officer  had  wrongfully  seized,  under  aji.fa,  against  A.,  a  horse 
belonging  to  B.  The  horse  was  sold  by  B.,  and  the  money  paid  over  to  the 
officer.  B.  brought  an  action  against  the  officer  for  money  had  and  received, 
to  recover  the  amount.  It  appeared  that  the  horse  had  belonged  to  the  plt.'s 
husband,  but  after  his  death  she  had  provided  for  his  keep.  No  letters  of 
administration  were  produced,  yet  it  was  held  that  there  was  suffi- 
cient evidence  against  a  *wrong-doer  to  entitle  her  to  recover  in  this  [  *371  ] 
action  (Oughton  v.  Seppings,  1  B.  &  A.  241). 

But  it  is  not  absolutely  necessary  that  the  money  should  have  been  received 
by  the  deA.,  and  accordingly  where  the  purchaser  of  an  estate  agreed  with 
the  vendor,  that  if  the  latter  would  pay  the  whole  expense  of  another  trnnsac- 
lioOy  bc;  the  vendor,  should  not  pay  any  part  of  the  expenses  of  the  convey* 
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ance,  which  were  equally  payable  by  the  vendor  and  vendee:  it  was  held, 
that  the  money  thus  set  off  between  the  vendor  and  vendee  might  be  recovered 
by  the  attorney  who  prepared  the  conveyance,  as  money  had  and  received 
by  the  vendee  to  his  use  (Noy  v.  Reynolds,  1  Ad.  &  E.  159).  So,  where 
A.,  the  agent  both  of  the  grantor  and  grantee  of  an  annuity,  delivered  an 
account  to  the  grantee,  showing  that  the  agent  had  received  certain  sums 
from  the  grantor  on  account  of  the  annuity ;  held,  that  A.,  having  led  the 
grantee  to  suppose  that  these  sums  had  been  received,  was  bound  by  the 
account  delivered,  and  was  liable  in  this  form  of  action,  unless  he  could  show 
he  had  given  credit  for  these  payments  by  mistake  (Shaw  v.  Picton,  4  B.  & 
C. ;  cited  6  B.  &  C.  65 ;  and  observed  upon  in  Hume  v.  Holland,  1  C.  &  IVf. 
134,  per  Bayley,  B.)  But,  where  all  payments  on  account  of  certain  annui- 
ties passed  through  A.'s  hands,  who  was  the  agent  of  both  the  grantor  and 
grantee,  upon  which  he  charged  the  grantee  a  commission,  and  in  his  account 
delivered  he  gave  credit  for  half  a  year's  annuity,  "  as  not  yet  paid,'*  and 
debited  him  with  commission  upon  the  same,  which  in  fact  had  not  been 
^received  by  A.,  who  aflerwards  became  bankrupt :  held,  that  the  assignees 
were  entitled  to  be  allowed  that  sum  in  account  by  the  grantee;  and  when  in 
one  account  credit  was  given  to  the  grantee  for  certain  sums  of  money  as 
actually  received  by  A.,  but  which  had  never  been  received ;  and,  in  another 
account  subsequently  delivered,  the  same  sums  were  placed  to  the  debit  of 
the  grantee,  with  his  assent :  held,  that  the  assignees  were  entitled  to  credit 
for  those  sums  (Shaw  v.  Dartnell,  6  B.  &  C.  56 ;  see  Hume  v.  Bolland,  1 
C.  &  M.  134,  per  Bolland,  B.;  and 'see  Shaw  v.  Woodcock,  7  B.  &  C.  73). 
So,  where  bankers,  who  received  the  dividends  on  certain  stock,  and  had  in 
(heir  own  books  credited  their  employers  with  the  dividends  as  received, 
when  in  fact  they  had  not  been  received ;  a  partner  in  the  firm  having  sold 
the  stock  under  a  forged  power  of  attorney,  and  continued  to  make  entries 
in  the  books  of  the  firm  as  though  the  dividends  had  been  received  by  him : 
held,  that  the  other  partners  were  not  bound  by  these  entries  so  as  to  be 
liable  for  nioney  had  and  received ;  the  Bank  of  England  continuing  liable  to 
the  employers,  and  their  situation  not  being  altered  materially  (Hume  y. 
Bolland,  1  C.  &  M.  130). 

A.  employed  B.,  a  sharebroker  at  Manchester,  and  lodged  money  in  his 
handd  to  procure  from  him  fiHy  shares  in  a  certain  railway  company.  B., 
without  disclosing  the  name  of  his  principal,  entered  into  a  contract  with  H., 
another  broker,  to  purchase  them  for  him.  According  to  the  usage  at  the 
stock  exchange  at  &fanchester,  there  are  two  settling  days  in  each  month, 
in  which  all  transactions  between  brokers  and  their  principals  are  settled, 
although  in  some  instances  a  settlement  is  not  enforced  by  the  brokers  on 
(he  prescribed  days.  H.  had  not  performed  his  contract  with  B.  by  the 
next  settling  day,  and  B.  having  afler  that  day  refused  to  return  A.  his 
money :  held,  that  he  was  entitled  to  recover  it  back  from  B.  in  this  form  of 
action  (Fletcher  v.  Marshall,  15  M.  &  W.  765). 

Tolls  wrongfully  taken  and  withheld  by  a  corporation  aggregate,  may  be 

recovered  from  fhem  by  the  proprietor  in  this  form  (Hale  v.  Swansea  (Mayor), 

6  Q.  B.  526).    Where  a  firm  is  liable  for  money  *receiv©d  by  one 

[  *372  ]  of  its  members  after  dissolution  (Armitage  v.  Winterbottom  1  Sco. 

N.  R.  23). 

Proof  that  Mon&y  ttas  received  for  Haintiff^s  Use,]  It  must  be  shown 
that,  at  the  time  of  the  receipt  of  the  money,  it  was  received  for  plt.'s  use, 
for  a  chose  in  action  is  not  assignable  (t  East,  103;  3  B.  &  P.  559).  Pit. 
must  be  legally  entitled  to  tbe  money  at  the  time  of^  the  Fcceipti  and  net  at 
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the  time  of  the  action  (lb.).  (Thornton  v.  Mills,  16  East,  274 ;  Manifold  v. 
Villaris,  6  Bing.  N.  C.  420) ;  the  payment  must  have  been  made  with  the 
pit's  money  (Bradshaw  v.  Bradshaw,  9  M.  &  W.  35). 

The  sheriff  seized  goods  in  the  possession  ofS.,  to  satisfy  a  fi.  fa.  issued 
against  him  upon  a  judgmebt  of  nonsuit  for  67/.  S.  had  previously  convey* 
ed  all  his  estate  and  e0ects  to  H.,  by  a  deed  which  it  was  contended  was 
fraudulent  and  void  against  creditors,  and  H.  gave  notice  to  the  sheriff's 
officer  not  to  sell,  and  demanded  the  goods.  The  officer  refused  to  deliver 
them,  except  on  payment  of  97/.,  the  30/.  added  being  claimed  for  poundage, 
&c.,  which  the  person  sent  by  H.  to  demand  the  goods  paid,  under  protest. 
The  sheriff  returned  the  rent  he  had  levied  of  the  goods,  &c.,  of  the  pit.  S., 
tlv3  sum  of  67/.  In  an  action  for  money  had  and  received  brought  by  S. 
Against  the  sheriff  to  recover  back  the  30/. ;  held,  that  it  was  a  question  for 
the  jury,  and  ought  to  have  been  IcA  to  them,  whether  the  money  paid  to 
redeem  the  goods  was  the  money  of  S.  or  not,  and  that  if  it  had  not  been  his 
money  he  was  not  entitled  to  recover,  and  that  the  sheriff  was  not  estopped 
by  his  return  to  say,  that  the  excess  beyond  the  67/.  was  not  the  money  of 
S.  (Scarfe  v.  Hallifax,  7  M.  6z;  W.  288).  But  where  money  has  been 
received  by  A.  V'pon  trusty  to  make  payments  of  an  unascertained  amount, 
and  pay  the  surplus  to  B.,  B.  cannot  sue  A.  for  money  had  and  received 
while  the  trust  remains  open  (Edwards  v.  Bates,  7  Man.  dc  G.  590  ;  Bartlelt 
V.  Dimond,  14  M.  &  W.  590;  Case  v.  Roberts,  Holt,  N.  P.  500,  per  Bur* 
rough,  J.). 

Premises  in  which  the  business  of  a  wine  and  spirit  merchant  was  carried 
on  were  assigned,  together  with  the  license,  by  way  of  mortgage;  the  occu- 
pier forfeited  the  license,  and  plt.'s  mortgage  was  paid  off;  afterwards  the 
assignee  of  the  mortgagor  procured  a  new  license,  which  he  sold  to  a  new 
occupier  of  the  premises:  held,  that  the  pit.  could  not  sue  the  assignee  for 
the  amount  obtained  on  the  sale  of  such  license,  it  not  being  the  plt.'s  property 
(Manifold  V.  Morris,  5  Bing.  N.  C.  421). 

There  being  mutual  accounts  between  A.  and  B.,  the  latter,  met  C,  A.'s 
brother,  to  settle  them.  Two  accounts  were  brought  by  C. ;  the  first  con- 
tained  various  items  of  money  received  by  B.  for  A.,  B,  settled  and  signed 
this  account ;  C.  then  produced  another  between  the  parties  respecting  other 
items,  which  B.  disputed  and  refused  to  settle.  It  was  objected,  that  as  the 
two  papers  made  but  one  account,  and  as  B.  refused  to  settle  the  latter,  there 
was  no  balance  ascertained  for  which  this  action  would  lie,  as  the  only 
proof  of  money  had  and  received  was  the  admission  of  the  deA.,  and  that 
admission  was  not  sufficient.  But  it  was  held,  that  the  pit.  was  entitled  to 
recover,  for  the  deft,  had  admitted  a  much  larger  balance  due  as  money  had 
and  received  than  tlie  balance  claimed  by  the  pit.  (Lorymer  v.  Stephens,  1 
U  M.  &  R.  63). 

But  where  the  deft,  was  a  mere  wrong-doer  in  taking  goods,  and  he  sells 
them  and  receives. the  proceeds,  the  person  from  whose  possession  they  were 
taken  may  maintain  money  had  and  received,  to  recover  the  proceeds  with* 
out  proving  any  title  to  the  goods  "^beyond  mere  possession ;  nor 
need  the  pit.  show,  by  direct  evidence,  the  exact  amount  received  [  *373  ] 
by  the  def\.,  if  the  jury  believe  the  fact  of  the  sale  by  him  (Powell 
V.  Reese,  7  Ad.  &  E.  426).  And  the  action  will  lie,  if  the  pit.  be  entitled  tg 
the  money,  though  it  had  been  received  indirectly,  and  though  not  the  identify 
cal  produce  of  the  goods  taken  (Allanson  v^  Atkinson,  1  M.  &  S.  583;  Glyn 
V.  Uertel,  8  Taunt.  225).  Where  the  trustee  of  a  bill  of  exchange  sued 
thereon  for  the  benefit  of  A.,  and  the  defl.  in  ihe  action  escaping,  the  trustee 
i€Covered  against  the  sheriff:  held,  that  A.,,  the  catuLjpui  triutp  mighl  waiiv 
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tain  this  nction  agtiinst  the  trustee  to  recover  the  sum  obtained  from  the! 
sheriff,  allowing  the  trustee  his  costs  and  expenses  (Randoll  v.  Bell,  1  M. 
^  S.  714).  So,  where  an  action  was  brought  in  the  nanrie  of  A.  against  B. 
on  a  bill  of  exchange,  but  it  appeared  that  C.  the  drawer  was  the  real  pll., 
and  that  A.  only  lent  his  name,  because  C.  did  not  wish  that  his  should 
appear,  and  that  A.  gave  no  instructions  to,  and  had  no  communication  with, 
the  attorney,  and  the  attorney  received  a  sum  of  money  from  B.  on  the  settle- 
ment of  that  action  :  held,  in  an  action  for  money  had  and  received  by  A. 
against  the  attorney  to  recover  such  sum,  the  jury  having  found  that  it  was 
received  for  C.  and  not  for  A.,  the  pit.  could  not  recover  (Clark  v.  Dignam,  3 
M.  &  W.  478). 

To  support  this  count,  there  must  be  distinct  proof  that  the  depositor  of 
the  money  in  the  hands  of  the  deft,  placed  it  there  to  be  paid  to  the  ph.,  and 
that  the  pi',  consented  to  consider  the  money  so  in  the  hands  ofdeQ.,  as  for 
her  use  especially,  if  she  had  the  option  to  receive  the  money  in  any  other 
way.  What  evidence  is  sufficient  in  such  case  as  between  all  the  parties, 
Deverell  v,  Whitmarsh,  5  Jur.  963. 

But,  in  some  cases,  where  a  party  has  engaged  to  pay  a  sum  of  money 
over  to  a  third  person,  the  latter  may  recover  it  as  had  and  received  to  his 
use;  and  this  may  be  effected  by  the  arrangement  between  the  parties:  thus, 
where  A.  owes  B.  100/.,  and  B.  owes  C.  100/.  and  the  three  meet,  and  it  is 
agreed  between  them  that  A.  shall  pay  C.  the  100/.,  B.'s  debt  is  extinguished, 
and  £J.  may  recover  the  sum  against  A.  {per  Buller,  J.,  Tallock  v.  Harris, 
8  T.  R.  180;  3  B.  &  C.  855;  5  D.  &  R.  736;  Wharton  v.  Walker,  4  B, 
&  C.  163 ;  6  D.  &  R.  288 ;  Wilson  v.  Coupland,  5  B.  &  A.  228 ;  Glyn  v. 
Baker,  13  East,  509;  and  see  Spratt  v.  Hobhouse,  4  T.  R.  181 ;  Fairlie  v. 
Denton,  8  B.  &  C.  398). 

So,  where  A.  was  indebted  to  B.,  who  was  indebted  to  C,  and  B.  gave  an 
order  to  A.  to  pay  C.  the  sum  due  from  A.  to  B.,as  a  security,  on  which  C, 
lent  B.  a  further  sum,  and  the  order  was  accepted  by  A. :  held,  that  on  A.'s 
refusal  to  comply  with  the  order  C.  might  maintain  this  action  against  him  (Is- 
rael V.  Douglas,  1  H.  Bl.  239;  Wilson  v.  Coupland,  5  B.&  A.  228;  Walker 
V.  Rostron,  9  M.  &  W.  41 1)*  Where  an  overseer  stopped  part  of  a  pau- 
per's allowance,  and  engaged  to  pay  it  to  the  pauper's  landlord  for  his  rent, 
in  pursuance  of  an  understanding  between  the  three:  held,  that  the  landlord 
could  not  maintain  this  action  against  the  overseer  (Blackledge  v.  Harman, 
1  Moo.  &  R.  344).  Where  by  consent  of  all  parties  the  delt.  is  to  pay  to 
the  pit.  a  debt  due  from  defl.  to  a  third  person,  A.,  who  is  the  plt.'s  debtor, 
it  lies  on  the  pit.  to  show  that  there  was  at  the  time  of  the  agreement  an  as- 
certained debt  due  from  defl.  to  A.  (Fairlie  v.  Denton,  8*B.  &  C.  395). 

In  such  case,  however,  two  ingredients  are,  it  seems,  necessary,  in  order 
to  enable  the  pit.  C.  to  sue  A.,  as  for  money  /lad  and  received:  viz.  that  the 
debt  originally  due  to  him,  the  pit.,  from  the  third  person,  B-,  should  be  ex- 
tinguished by  the  new  arrangement,  and  that  the  debt  due  from  the  deft,  to 
the  third  party,  B.,  should  have  been  *for  money  had  and  received 
[  *374  ]  (Wilson  v.  Coupland,  5  B.  &  A.  228 ;  Wharton  v.  Walker,  4  B. 
&  C.  163;  Cuxon  v.  Chadley,  5  B.  &  C.  591;  see  Ward  v. 
Evans,  2  Ld.  Raym.  928) ;  and  the  debt  due  to  the  pit.  from  B.  is  not  ex- 
tinguished, unless  there  be  a  communication  between  all  parties,  and  an  ex- 
press agreement  by  the  pit.  to  accept  the  defl.  only  as  his  debtor  (lb. ;  Wil- 
Hon  V.  Coupland,  3  B.  &  C.  591 ;  Cuxon  v.  Chadley,' 5  D.  &  R.  735). 

In  Fairlie  V.  Denton,  it  was  held,  that  if  there  be  a  defined  and  ascertained 
debt  due  from  A.  to  B.,  and  a  debt  to  the  same  or  a  larger  amount  due  from 
C;  to  A.»  and  the  three  agree  that  C.  shall  be  B.*s  debtor  instead  of  A.,  and 
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C.  promise  to  pay  B.,  the  latter  may  sue  C,  but  that  in  such  action  the  pit. 
B.  must  show  thot  at  the  time  when  the  def\.  C.  promised  to  pay  him,  B  , 
there  was  an  ascertained  debt  due  from  A.,  the  third  party,  to  him,  the  pit. 

B.  Bui  it  has  been  held  that  if  S.  be  indebted  to  T.,  and  G.  being  indebted 
to  S.,  S.  requested  G.  to  pay  T.  whatever  might  be  due  from  G.  to  S.,  and 
G.  promise  to  do  so,  when  the  amount  is  ascertained,  nnd  before  it  be  pnid, 
S.  become  bankrupt,  T.  may  notwithstanding  the  bankruptcy  of  S.  claim 
from  G.  the  amount  of  the  debt  to  T.,  there  being  an  equitable  assignment  of 
the  debt  due  from  G.  to  S.,  which  bound  the  assignees  of  the  latier  (Crow- 
foot V.  Gurney,  9  Bing.  372 ;  see  also  Belchen  v.  Oldfield,  6  Bing.  N.  C. 
102.)  It  is  not  necessary  that  formal  notice  should  be  given  to  the  debtor 
of  the  assignment  of  the  debt  to  the  ph.;  it  suffices  if  it  be  shown  that  the 

'  fact  of  assignment  has  been  communicated  to  the  debtor  without  proving  any 
assent  by  him  (Tibbetts  v.  George,  5  Ad.  &  E.  107 ;  see  also  Smiih  v. 
Smiih,  2  C.  &  M.  231 ;  Watkins,  ex  pane,  1  M.  &  Ayr.  689). 

If  A.  remit  money  to  B.  to  pay  to  C  ,  and  B.  promise  C.  to  pay  it  to  him, 

C.  can  maintain  an  action  against  B.  (Lilly  v.  Hays,  5  Ad.  &  E.  548). 
Although  it  is  in  general  necessary  that  the  money  should  have  been 

originally  received  by  the  rie/l.  for  the  use  of  the  ^/Z. ;  yet  there  are  cases  in 
which  it  may  be  presumed,  or  regarded  as  the  arrangement  between  the  par-  ' 
ties;  and  the  delt.'s  admission  that  he  holds  value  in  money  to  which  the 
pit.  has  become  entiiled  may  render  him  liable  in  this  form  of  action.    Thus, 
where  the  dcQ.,  a  loan  contractor,  delivered  to  L.  certain  scrip  receipts,  pur- 
porting that  L.  had  paid  him   10/.  per  cent,  deposit  in  respect  of  certain 
amount  of  Neapolitan  stock,  and  entitling  the  bearer  to  certificates  for  thnt 
amount  of  siock  upon  his  paying  the  balance,  1st  Feb.  1823,  but  there  was 
DO  stipulation  that  the  deposits  should  be  forfeited  in  case  of  nonpayment  of 
the  balance,  L.  transferred  the  receipts  to  pit.  for  value;  the  deJt.  then  by 
public  advenisemenl  oflered  the  holder  of  these  receipts  upon  certain 4Con- 
ditions,  an  extension  of  time  for  payment  of  the  balance  due  upon  them,  re- 
quiring the  receipts  to  be  lefl  at  his  office  to  be  marked  as  holden  under  the 
new  conditions ;  the  receipts  transferred  by  L.  to  the  pit.  were  accordingly 
sent  by  him  to  the  defi.'s  office,  where   they  were  indorsed  by  the  deft., 
with  the  plt.'s  name;  the  pits,  and  others  having  failed  to  comply  with 
the  new  conditions,  the  deil.  refused  to  deliver  the  certificates,  or  to  re- 
turn the  deposits:  held,  that  the  pit.  might,  in  an  action  for  money  had 
and  received,  recover  of  the  defis.  the  amount  of  the  deposits  paid  by  L. 
(Hennings  v.  Rothschild,  4  Bing.  313;  and  see  S'pratt  v.  Hobhouse,  supra; 
Parry  v.  Roberts,  3  Ad.  dc  E.  119).     Pit.  employed  deft,  without  reward, 
to  carry  45/.  for  him  to  a  person  at  Liverpool.     Dell,  did  not  deliver  it,  and 
afterwards  told  pit.  that  he  had  lost  it  in  a  brothel,  but  would  repay  ii  to 
him.    There  was  no  other  evidence  how  the  loss  had  happened,  pit.  sued 
^for  the  money  as  had  and  received  to  his  use.    Held,  that  the 
action  lay  independently  of  the  promise,  deft,  not  having  paid  over  [  *375  ] 
the  money  or  returned  it  to  pit. ;  that  if  a  loss  in  the  manner 
alleged  hud  be^n  proved,  the  action  should  have  been  for  gross  negligence, 
and  not  money  had  and  received,  but  that  the  de ft .'s' assertion  was  not  satisfac- 
tory proof  of  his  own  gross  negligence  (Parry  v,  Roberts,  3  Ad.  &  E.  118). 
Where  the  deft,  had,  as  administrator,  received  a  sum  of  money  which  it 
was  agreed  by  all  the  persons  entitled  to  it,  should  be  applied  to  the  repay- 
ment of  the  funeral  of  the  intestate's  widow,  which  had  been  paid  by  the  ph., 
and  which  had  been  promised  so  to  be  applied :  held,  that  deft,  was  liable 
personally  for  money  had  and  received  for  the  pit.'s  use  (Meert  v.  Moessard, 
1  M.  6(  R.  6);  but  where  de/l.,  as.  ageqt  of  an  executor,  wrote  to  a 
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legatee,  informing  him  of  his  legacy  and  its  amount,  and  ofl^ring  to  remit  it 
in  any  way  the  legatee  would  suggest,  which  he  afterwards  did,  minus  a 
sum  deducted  for  expenses :  held,  that  defl.  was  not  liable  to  the  legatee  ia 
this  action  for  the  sum  so  deducted,  there  being  no  privity  between  them 
(Barlowe  v.  Browne,  16  M.  &  W.  126).  If  a  trustee  state  an  account  with 
his  cestui  que  trusty  and  admit  that  a  balance  belonging  to  the  latter  is  in 
his  hands,  he  is  liable  in  an  action  for  money  had  and  received  (Roper  v. 
Holland,  3  Ad.  &  £.  99).  But,  where  trustees  for  the  separate  use  of  the 
wife  admitted  that  they  held  a  certain  sum  to  her  separate  use,  but  refused 
to  pay  it  over  without  her  separate  receipt :  held,  that  an  action  for  money 
had  and  received,  and  on  an  account  stated  would  not  lie  by  husband  and 
wife,  for  the  sum  so  admitted  to  be  due  to  her  (Bond  v.  Nurse,  16  Law  J., 
N.  S.,  Q.  B.  196).  Nor  can  a  husband  maintain  this  action  to  recover  a 
sum  from  the  deft.,  a  trustee,  in  whose  hands  he  has  joined  his  wife  in 
placing  some  funded  property,  to  which  she  was  entitled  under  a  former  mar- 
riage settlement,  for  the  purpose  of  his  selling  it,  and  aAer  paying  off  a  mort- 
gage, securing  the  interest  of  the  remainder  to  his  wife,  dzc,  though  the 
dei\.  had  converted  the  property  into  money,  and  paid  over  to  the  pit.  a  por- 
tion of  the  proceeds  of  the  sale  (Mileham  v.  Eicke,  3  M.  &  W.  407). 

In  August,  18*21,  A.,  a  trader,  being  indebted  to  B.  and  C,  then  in  part- 
nership, but  about  to  separate,  gave  a  warrant  of  attorney  to  secure  paynoent 
by  instalments  to  B.  alone,  who  knew  that  A.  was  then  insolvent.  In  October, 

A.  committed  an  act  of  bankruptcy,  and  in  November,  at  B.'s  desire,  he  sent 
goods  to  the  warehouse  of  B.  and  C.  as  a  further  security  for  the  debt.  In 
December,  B.  and  C.  dissolved  partnership,  and  the  former  afterwards  re- 
ceived from  A.  several  sums  of  money  on  account  of  the  warrant  of  attorney, 
and  also  sold  the  goods  towards  satisfaction  of  the  debt.  A  commission  of 
bankrupt  issued  against  A.  in  January,  1823,  and  in  November  of  that  year 

B.  died.  Held,  that  A.'s  assignees  might  recover  from  C.  the  money  paid 
by  A.  on  the  warrant  of  attorney  by  an  action  for  money  had  and  received, 
and  the  value  of  the  goods  by  an  action  of  trover  (Biggs  v.  Fellows,  8  B.  ^ 

C.  403;  per  Holroyd,  J.).  A  judgment  taken  by  one  of  two  joint  creditors 
does  not  extinguish  the  debt  unless  it  be  clearly  taken  with  the  concurrence 
of  both  (lb.).  Where  the  liability  of  one  partner  is  accepted  in  substitution 
for  that  of  the  firm,  on  a  dissolution,  there  must  be  an  express  promise  and 
agreement  so  as  to  give  a  clear  right  of  action  against  the  one  (see  Thomas 
v.  Shillibeer,  1  M.  &  W.  124 ;  see  "  Partnkhs").  Promises  to  pay  the  pit. 
instead  of  the  original  creditor  need  not  be  in  writing  (Hodgson  v.  Anderson, 
3  B.  &  C.  642 ;  Crowfoot  v.  Gurney,  9  Bing.  372 ;  and  see  Eastwood  v. 
Kenyon,  2  P.  &  D.  276,  where  it  was  held  that  a  promise  to  the  debtor  to 

pay  his  debt  to  a  third  party  is  not  within  the  Statute  of  Frauds). 
[  *d76  ]  And  *if  the  defl.  was  not  originally  indebted  to  the  third  party,  B., 

as  for  money  had  and  received,  the  pit's  remedy,  as  it  seems,  is 
only  by  special  action  of  assumpsit  on  the  agreement  (lb.;  Blackledge  v. 
Harmau,  1  Moo.  &  R.  344;  and  see  Ch.  jun.  Contr.  615 ;  but  see  Israel  ▼. 
Douglas,  1  H.  Bl.  239;  Williams  v.  Evert  tt,  14  East,  587;  n.  (a);  per  Ld. 
EUenborough,  C.  J.,  Taylor  v.  Higgins,  3  East,  171 ;  Wharton  v.  Walker,  4 
B.  &  C.  166 ;  Fairlie  v.  Dcaton,  8  B.  dc  C.  396 ;  Hennings  v.  Rothschild,  4 
Bing.  315).  Where  it  appeared  that  the  defl.,  an  overseer,  had  stopped  part 
of  a  pauper's  parochial  weekly  allowance,  and  engaged  to  pay  it  over  to  the 
pit.,  the  pauper's  landlord,  in  pursuance  of  an  understanding  between  the 
three,  it  was  held  that  the  pit.  could  not  support  this  action  against  the  deft, 
as  the  latter  was  not  at  the  tinne  of  the  agreement  a  debtor  to  the  pauper,  nor 
was  the  money  in  hia  biuada  expiessly  received  on  account  of  this  particular 
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pauper,  nor  had  the  pauper  at  any  time  a  legal  right  to  it  (Rlackledge  ▼• 
Harman,  1  Moo.  6z  R.  344).  And  the  action  will  He,  against  a  person 
giving  the  order  for  payment  of  money  to  the  pit.,  he  having  afterwards  re- 
ceived such  money  himself;  therefore,  where  the  deft,  (who  was  indebted  in 
150/.)  was  employed  by  T.  to  perform  certain  work,  for  which  he  was  to 
receive  a  per  centage,  gave  an  order  to  T.  to  pay  the  pit.  150/.  out  of  tlie 
first  moneys  due  to  the  deft.,  and  afterwards  being  indebted  to  B.  in  a  larger 
sum,  the  deft,  executed  a  deed,  reciting  the  above  facts,  and  assigning  to  B. 
such  sums  as  there  were,  or  should  thereafter  become  due  to  him,  the  deft., 
from  T.,  in  trust,  first,  to  pay  the  pit.,  and  then  the  larger  sura,  and  the  deft, 
afterwards  received  150/.  from  T.,  upon  which  pit.  sued  him :  held,  that 
money  had  and  received  lay,  though  no  proof  was  given  of  T.'s  assent  to 
the  order,  and  though  at  the  time  of  making  of  the  deed  there  was  not  150/. 
due  to  the  deft,  from  T.  (Pooley  v.  Goodwin,  4  Ad.  &  E.  94). 

Where  Agent' liable,']  A  direction  to  a  hanker  op  other  agent  to  hold  the 
money  of  the  principal  at  the  disposal  of  a  third  party,  is  revocable,  until 
actual  appropriation  or  payment  of  the  money  according  lo  the  order  (Gibson 
V.  Miner,  R.  6^  M.  71 ;  Carey  v.  Adkins,  4  Camp.  93 ;  Hankey  v.  Hunter, 
Peak.  Ad.  Ca.  107 ;  Bradbury  v.  Anderton,  1  C.  M.  &  R.  486 ;  see  Scott  v. 
Porcher,  3  Mer.  652),  or  a  promise  by  the  agent  to  the  third  party  to  make 
such  payment  (Lilly  v.  Hayes,  supra). 

Where  A.  sent  bills  to  B.,  his  banker,  directing  him  to  pay  part  of  the 
produce  to  C.,and  B.  refused  to  act  upon  the  order,  but  received  the  produce 
of  the  bills,  it  was  held  that  C.  could  not  maintain  an  action  against  B.  for 
80  much  money  had  and  received  to  his  use,  since,  as  between  the  pit.  and 
deft.,  there  was  no  privity,  either  express  or  implied  (Williams  v.  Everett, 

14  East,  582;  Stewart  v.  Fry,  7  Jur.  339;  Gibson  v.  Minet,  supra;  see^ 
Buron  v.  Husband,  4  B.  &  Ad.  611 ;  Howell  v.  Batt,  6  B.  <S£  Ad.  504;,  Sims 
V.  Butler,  4  B.  &  Ad.  375;  see  Wcdiake  v.  Hare,  1  C.  &  J,  83);  there  must 
be  some  privity  of  contract  between  the  pit.  and  deft.;  the  mere  fact  that  the 
money  belonged  to  pit.  is  not  sufficient,  if  the  deft,  is  accountable  for  it  to 
another  (Bluck  v.  Siddaway,  15  Law  J.,  N.  S.,  Q.  B.  354 ;  Cobb  v.  Becke, 
6  Q.  B.  930 ;  Barlowe  v.  Browne,  10  M.  &  W.  128 ;  Jones  v.  Carter,  8  Q. 
B.  930).  So,  where  it  appeared  that  the  money  had  been  deposited  with 
the  deft,  as  treasurer  of  a  money  cli^b,  not  by  the  pit.,  but  by  his  son,  a 
minor,  who  was  a  member  of  the  club,  and  who  had  made  several  payments 
himself,  but  had  <tfterwards  run  away  from  his  service,  and  the  payments 
were  then  continued  by  his  sister,  from  money  furnished  by  his  mother,  there 
was  no  evidence  that  the  deft,  knew  anything  of  the  pit.:  *^held, 

that  the  proper  question  for  the  jury  was,  whether  there  was  any  [  *377  ] 
privity  of  contract  between  the  dell,  and  pit.  (Bluck  v.  Siddaway, 

15  Law  J.,  N.  S.,  Q.  B.  359).  So,  where  A.,  who  was  deft,  in  an  actioiv 
brought  by  B.,  paid  the  debt  and  costs  to  his  own  country  attorney,  for  trans- 
mission to  B.,  the  attorney  sent  a  cheque  exceeding  the  amount  to  his  own. 
town  agent,  directing  him  to  pay  the  debt  and  costs  out  of  it,  the  agent  ac* 
knowledged  the  receipt  by  letter  to  the  country  atiorney,  and  therein  promised 
to  apply  the  money  as  directed,  but  be  retained  it  in  reduction  of  a  debt  due 
to  him  from  the  attorney :  held,  that  there  was  no  suificient  privity  lo  support 
the  action  for  money  had  and  received  by  A.  against  the  agent  (Cobb  v. 
Becke,  supra).  Where  an  attorney's  clerk  in  the  absence  of  his  principal 
received  money  due  to  the  pit.,  one  of  his  master's  clients,  and  gave  a  re- 
ceipt, signed  ^*B.  for  M.  J.,"  and  his  master  never  returning,  the  clerk 
refused  to  pay  over  the  money  to  the  pU*i  held,  that  no  action  lay  against 
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the  clerk,  there  bein^  no  privity  between  him  nnd  the  pit.  (Sirphons  v.  Bad- 
cock,  and  see  Howeil  v.  Bntt,  5  B.  &  Ad.  504).  A.,  B.,  and  others,  were 
owners  of  a  ship  in  East  India  Company;  B.  was  managing  owner,  anJ 
employed  C.  as  his  agent  for  general  purposes,  as  wcli  as  (o  receive  nnd  pay 
moneys  on  account  of  the  ship,  and  C.  kept  n  separate  account  in  his  biMiks 
wiih  B.,  ns  such  managing  owner;  to  receive  payment  of  a  sum  of  money 
due  fn)m  the  East  India  Company,  on  account  of  the  ship,  it  was  necessary 
that  the  receipt  should  be  signed  by  one  or  more  of  the  owners,  liesides  the 
managing  owner;  and  upon  a  receipt  signed  by  B.,  and  one  of  the  owners, 
C.  received  on  account  of  the  ship  2000/.  from  the  company,  and  placed  it 
to  B.'s  credit  in  his  books,  as  managing  owner;  the  part  owners  having 
brought  money  had  and  received  to  recover  the  balance  of  that  account: 
licld,  ihat  C.  had  received  the  money  as  agent  of  B.,  and  was  accountable 
lo  him  for  it;  that  there  was  no  privity  between  the  other  part  owners  and 
C,  and  consequently  that  the  action  was  not  maintainable  (Sims  v.  Ikitrain, 
4  B.  &  Ad.  375).  The  dell,  was  an  office-keeper  of  the  E.  and  L.  coach, 
and  servant  to  C,  a  proprietor  at  E.,  where  the  office  which  deft,  kept  was. 
Deft,  from  lime  to  time  made  up  accounts  of  the  shares  uf  profits  due  to  the 
several  proprietors,  and  sent  ihem  to  thes^  parties,  taking  ih(*  nionr^y  trctm  a 
balance  of  C.'s,  which  he  had  in  his  hands.  On  one  occasion  deft,  sent  to 
pit.,  a  proprietor,  a  packet,  purporting  lo  contain  23/.,  which  was  duo  to 
him,  but  in  reality  containing  2U/.  only.  Pit.  sued  defl.  lor  3/.  hud  and 
recieived :  held,  thai  he  was  not  liabli*,  there  being  no  privity  4)1'  contract 
between  him  and  the  pit.,  and  this  defence  was  open  to  iiim,  althou.:h  he 
told  the  pit.  after  action  brought  that  he,  ilie  deft.,  had  had  the  23/.  of  C, 
and  sent  it  to  the  pit.,  and  debited  C.  with  it  (IIowcll  v.  Batt,  5  B.  &  Ad. 
504);  there  are,  nevertheless,  cases  where  the  action  lies,  though  there  be 
no  privity  of  contract,  as  where  the  deft,  has  committed  a  ton,  and  such 
tort  has  been  waived  by  the  pit,  (Clerk  v.  Gilbert,  2  Bing  N.  C  .H58;  Ham- 
bly  V.  Trolt,  Cowp.  371 ;  Pratt  v.  Vizard,  5  B.  &  Ad.  803).  Thuuiih  it 
would  be  otherwise  had  the  bankers  assented  to  the  order,  and  informed  tho 
pit.  that  they  held  the  money  for  him  (Fruhling  v.  Schrot^der,  2  Bin»r.  N. 
C.  77).  But,  where  money  was  paid  into  a  banking-hous<',  for  the  |>ur()ose 
jQf  taking  up  a  particular  bill  then  lying  there  for  payment,  although  tho 
banker^s  clerk  said  at  the  time  that  he  could  not  give  up  the  bill,  but  took 
the  moncv,  it  was  held  to  be  monev  had  and  received  to  ihc  use  ol"  the 
owner  and  holder  of  the  bill,  and  that  it  could  not  be  applied  by  the  bankers 
to  the  general  account  of  the  acceptor,  who  had  paid  lite  moiicy  (De  Bar- 
na{e8  v.  Fuller,  14  East,  590,  in  notes). 

*ln  Wedlakc  v.  Hnrley,  supra,  it  appeared  that  A.  remitted  to 
£*378]  B.  a  bank  bill,  indorsed  **  Pay  lo  the  order  of  B.,  under  provision 
for  my  note  in  favour  of  C,  payable  at  the  liouse  of  B.  <»n  1st 
January,  1830."  B.  received  the  proceeds  of  the  bill,  and  n'iuscd  to  pay 
them  over  to  C,  C.  sued  B.  in  this  form  of  action :  held,  that  he  was  not 
liable  lo  C,  because  B.  had  never  assented  to  ht>M  the  bill  ar  m«>n<  y  to  the 
use  of  C.  (see  Brind  v.  Hampshire,  1  M.  &  W.  335).  And  a  ojuikcr  who 
receives  a  sum  of  money,  ihe  property  of  wveral  persons*,  from  ih<  ir  ;M;ent, 
who  is  charged  to  divid*^  it  amongst  them  in  distinct  proportions  known  to 
4he  banker,  is  not,  al'.er  part  of  the  money  bus  be<^n  drawn  out  nnd  distri- 
buted by  the  agent,  liable  to  any  proprietor  in  an  action  for  his  shun*  (Puito 
V.  Santos,  5  Taunt.  447).  And  if  a  debtor  place  a  sum  of  money  in  ihe 
hands  of  a  third  person,  to  be  paid  to  his  criMJitor,  but  with  ins*  rnci ions  not 
lo  hand  it  over  until  the  h  tppening  of  a  certain  event,  ihe  crtditor  cannot 
liuc  in  this  aetiou  such  third  |)erson  until  the  event  has  taken  place  (Sewell 


MONEY  HAD  AND  RECEIVED.  S78 

▼.  Raby,  6  M.  &  W.  22 ;  see  Wilkinson  v.  Godefroy,  9  Ad.  &  B.  536; 
Brind  v.  Hampshire,  1  M.  &  W.  365}.  But  if  the  money  be  in  fact  appro- 
priated and  set  apart  by  the  terms  of  the  order,  as  'a  security  to  the  third 
party,  the  principal  cannot  even  as  against  his  agent  rescind  the  order 
(Fishery.  Miller,  1  Ring.  157;  Robertson  v.  Fauntleroy,  8  Moo.  10;  seo 
Hare  v.  Richards,  5  Moo.  &  P.  35 ;  Bruce  v.  Wait,  3  M.  &  W.  18).  If  an 
agent  receive  a  sum  of  money  from  his  principal  with  instructions  to  apply 
it  to  a  particular  purpose,  and  which  he  refuses  to  do  or  to  account  for  it« 
he  is  liable  in  this  form  (Bhrensper^er  v.  Anderson,  3  Exch.  148;  Btichan- 
non  V.  Findlay,  9  B.  &  C.  738).  So,  if  he  misapplies  the  money,  or  applies 
it  to  a  particular  purpose  afier  his  authority  ceases  (lb.;  see  Fletchi?r  y. 
Marshall,  15  M.  &  W.  755 ;  Parry  v.  Roberts,  3  Ad.  &  E.  118).  But  hb 
will  not  be  liable  to  this  action  for  mere  neglect  to  apply  the  money  (Ehren* 
sperger  v.  Anderson,  supra).  Where  the  owner  consigns  goods  to  W.,  with 
directions  to  pay  over  the  net  proceeds  to  B.,  and  W.  employs  a  broker  to 
sell  them,  who  receives  the  money,  B.  can  recover  from  tho  broker  tlie  pro- 
ceeds only,  subject  to  the  same  deductions  nnd  allowances  as  W.  was  enti- 
tled to  make  in  account  with  the  consignor  (Blackburn  v.  Kymer,  5  Taunt. 
684).  Where  a  colonel  appoints 'an  agent  of  a  regime^it  under  the  usual 
power  of  attorney,  the  latter  is  bound  to  account  to  the  former  for  money 
received  by  government,  although  such  money  was  eventually  paynble  not 
only  to  the  colonel  but  to  o:hcr  officers  and  persons  in  the  regiment  (Knowles 
V.  Mailland,4  B.  &  C.  173). 

A  person  cnnnot,  in  general,  revoke  an  authority  to  his  debtor  to  pay  the 
debt  to  a  third  party,  the  creditor  of  the  former,  after  the  debtor  hos  given 
a  pledge  to  such  third  party  that  he  will  pay  the  money  according  to  the 
au*hority  (Hodgson  v.  Anderson,  3  B.  &  C.  842;  Robertson  v.  FaunJeroyg 
8  Moo.  10;  Gibson  v.  Minet,  R.  &  M.  71). 

A  debtor  of  pit.  transmitted  a  sum  of  money  to  deA.,  who  admitted  having 
received  it,  and,  being  allorwards  informed  that  it  was  meant  to  be  paid  to 
the  pit.,  said  that  he  would  so  pay  it:  these  statements  were  communicated 
to  the  pit.  by  deft.'s  authority :  held,  that  on  his  failing  to  pay,  pit.  might 
sue  him  in  this  action,  and  that  deU.  could  not  set  up  as  a  defence  a  want  of 
consideration  moving  from  pit.  to  himself  (Lilly  v.  Hays,  5  Ad.  &  E.  ri48; 
see  Cobb  v.  Becke,  6  Q.  B.  930).  A.  being  indebted  to  B.,  in  order  to 
discharge  the  debt,  executed  to  B.  a  power  of  attorney,  authorizing  him  to 
sell  certain  lands  of  A.:  held,  that  this  being  an  authority,  coupled  with  an 
interesr,  could  not*t>e  revoked  (Gaussen  v.  Morton,  10  B.  &  C.  731). 

*As  to  the  cfioctof  a  transfer  in  a  banker's  books,  &c.,see  Gib- 
son v.  Minet,  2  Bing.  7;  1  R.  &  M.  68;  Buller  v.  Harrison,  [  *379  ] 
Cowp.  565;  Ch.  jun.  Contr.  617. 

This  action  lies  if  a  person  go  and  receive  my  rents  from  my  tenants 
(Lightly  v.  Clouston,  1  Taunt.  114,  per  Heath,  J.  But  it  must  appear  that 
the  dedt.,  in  so  acting,  was  the  agent  of  the  pit.  (Clarence  v.  Marshull,  2  C. 
6&  M.  502,  per  Bay  ley,  B.).  Where  a  person  claiming  title  to  land,  who 
really  has  none,  induces  the  tenants  of  the  owner  to  pay  him  their  rents, 
and  retains  them  adversely^  this  form  of  action  is  not  the  proper  remedy 
(Clarence  v.  Marshall,  2  C.  &  M.  495;  see  also  Decharros  v.  Horwnod,  4 
Moo.  dc  S.  400;  Marshall  v.  Hopkins,  15  East,  313).  The  pit.,  v^feme  sok^ 
married  W.,  the  deft.,  who  was  ulready  a  married  man,  and  he  mnde  a  lease 
of  the  wife's  land,  reserving  rent,  and  receiving  the  rents  from  the  tenants. 
The  pit.,  discovering  the  former  marriage,  sued  W.  for  so  much  money  had 
and  received  to  her  use.  Afier  verdict  it  was  objected,  that  W.,  havmg  no 
right  to  receive,  the  tcnaat  was  not  discharged)  and  therefore  an  action  laj 
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against  the  tenant,  who  has  his  remedy  over  against  W. :  heldi  that  W.  was 
visibly  a  husband,  and  the  tenant  discharged  (Hasser  v.  Wallis,  1  Salk.  28; 
see  Darnton  V.  Pigman,  Peak.  Ad.  Ca.  Ill ;  see  also,  Thornton  v.  Milisi  16 
East,  274 ;  Manifold  v.  Morris,  5  Bing.  N.  C.  420). 

Stakefiolders.]  Where  money  is  placed  in  the  hands  of  a  stakeholder  by 
two  parties,  subject  to  the  event  of  a  legal  wager,  no  part  of  the  deposit  cau 
be  recovered  from  him  except  by  the  winner  (Brandon  v.  Hibber,  4  Camp. 
37;  Bland  v.  Collelt,  ib.  157;  Wilkinson  v.  Godefroy,  9  Ad.  &  E.  636). 
A  stakeholder  is  the  agent  of  both  parties,  and  Lord  Ellenborough,  in  Eltham 
V.  Kingsman  (1  B.  &  A.  682),  has  held,  that  his  authority  is  countermand- 
able  like  that  of  an  arbitrator ;  but  Parke,  B.,  in  Marry ott  v.  Broderick  (2 
M.  &  W.  872),  doubts  the  application  of  such  a  principle.  In  the  case  of  a 
stake,  or  deposit  upon  a  legal  wager,  one  party  cannot  rescind  the  agree- 
Bient  or  wager,  and  claim  his  stake  from  the  holder,  although  he  demand 
back  his  deposit  before  the  wager  has  been  determined,  or  before  the  race 
has  been  run  (Ib. ;  per  Parke,  B.).  Where  the  event  or  wager  has  been 
determined,  the  stakeholder  is  liable  to  be  sued  by  the  winner  for  the  stakes, 
without  being  entitled  to  any  notice  of  the  happening  of  such  event  (see 
Duncan  v.  Cafe,  2  M.  6z;  W.  244).  Where  A.  deposits  money  in  the  hand^ 
of  a  stakeholder  until  the  amount  of  demand  which  B.  has  upon  A.  can  be 
ascertained,  the  stakeholder  cannot  legally  pay  the  amount  to  B.  upon  his 
indemnity  without  the  consent  of  A.,  before  the  claim  upon  the  latter  is 
ascertained ;  and  if  the  stakeholder  do  so,  A.  may  maintain  this  action 
against  him  without  reference  to  B.'s  demand  (Cowling  v.  Beacham,  7  Moo. 
465).  Where  a  cheque  is  delivered  to  a  stakeholder,  and  received  by  him 
as  money,  the  fact  of  his  cashing  it  does  not  divest  him  of  his  special  cha- 
racter, or  amount  to  such  a  tort  as  to  render  him  liable  in  this  form  of  action, 
before  the  event  has  taken  place  until  the  happening  of  which  he  was  to  hold 
the  cheque  (Wilkinson  v.  Godefroy,  9  Ad.  &  E.  538).  When  the  wager 
was  illegal  cither  party  may  recover,  whether  the  event  be  decided  or  not, 
if  the  return  of  his  share  have  been  demanded  before  the  money  paid  over 
after  the  event  to  the  winner  (Gatty  v.  Field,  9  Q.  B.  431 ;  see  Ch.  Contr. 
538;  and  see  Varney  v.  Hickman,  5  C.  B.  271;  8  &  9  Vict.  c.  109, 
8.  18).  The  mere  bringing  an  action  is  not  a  demand  (Gatty  v.  Field, 
supra). 

Upon  a  contract  of  sale  and  return,  with  a  certain  sum  to  be  paid  for  hire, 

if  return  should  be  made,  the  money  received  by  the  seller  becomes 

[  *380  ]  *money  had  and  received  to  the  use  of  the  other  party,  if  return 

be  made,  and  may  be  recovered  in  this  action  (Hurst  v.  Orbell,  8 

Ad.  &  E.  107  ;  3  Nev.  U  P.  237). 

The  deft.,  captain  of  the  plt.'s  ship,  drew  a  bill  on  plt.^8  agent  for  ex- 
penses incurred  on  account  of  the  ship,  and  plt.'s  agent  having  paid  the  bill, 
he  afterwords  brought  an  action  for  money  had  and  received  to  his  use 
against  the  captain,  and  at  the  trial  proved  payment  only  of  the  bill  by  his 
agent,  without  giving  evidence  that  any  of  the  sum  for  which  the  bill  was 
drawn  had  ever  reached  defl.'s  hands :  held,  that  the  bill  of  exchange  was 
not  evidence  of  money  had  and  received  to  plt.'s  use  (Scott  v.  Miller,  3 
Bing.  N.  C.  811). 

This  action  does  not  lie  against  the  bailee  of  a  bill  of  exchange  not  due  at 
the  time  of  the  action  brought,  which  he  has  wrongfully  deposited  with  his 
own  bankers ;  although  he  has  obtained  money  upon  the  joint  credit  of  that 
and  osher  billa  (Atkins  v.  Owes,  6  Nev.  &  M.  309;  see  Palmer  v.  JarraaiiK 
2  M.  &  W.  282)* 
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Where  A.  has  accepted  a  bill  for  a  debt  due  to  B.,  and  after  the  bill 
becomes  due,  and  without  the  privity  of  B.,  lends  100/.  to  C,  which  at  the 
tiine  of  the  loan,  A.  was  proceeding  to  deposit  with  his  bankers  upon  account 
of  the  bill,  upon  the  assurance  that  C.  would  lodge  the  amount  for  that  pur- 
pose before  the  bill  became  due  at  the  bank,  B.  cannot  upon  failure  of  C/s 
promise  maintain  this  action  against  C.  (M^-Carthy  v.  Smith,  1  Ale.  &  Nap. 
(Ir.)  69). 

Upon  reading  the  will  of  A.,  in  the  presence  of  her  family,  B.,  who  had 
resided  with  her,  produced  a  parcel  containing  bank  notes,  and  stated  that  A. 
had  given  it  to  her  about  a  fortnight  before  her  death ;  upon  which,  C,  the 
brother  of  B.,  took  up  the  notes,  and  said  he  would  keep  them  until  B. 
required  them,  or,  as  stated  by  other  witnesses,  until  the  claims  of  the  exe- 
cutors were  disposed  of:  held,  that  in  an  action  by  B.  against  C,  for  money 
had  and  received,  evidence  of  what  had  been  stated  by  B.  was  admissible  to 
show  her  title  to  the  notes  (Hayslip  v.  Gymer,  1  Ad.  6i  E.  162).  Held 
also,  that  such  statement  coupled  with  evidence  of  possession ;  of  B«'s  con-, 
duct  at  the  time  of  the  reading  of  the  will ;  of  her  having  told  her  sister 
some  days  before  the  death  of  A.,  of  the  gift  having  been  made  to  her,  and 
of  the  circumstance  of  other  money  of  A.'s  being  untouclied,  although  B.  had 
had  opportunities  of  possessing  herself  dishonestly  of  the  notes,  was  suffi- 
cient evidence  for  the  jury  upon  a  question  raised  whether  B.  was  justly  enti- 
tled to  the  notes  (lb.). 

Where  Consideration  failed.']  This  action  may  also  be  maintained  on  a 
consideration  which  Um  faikfl  (Young  v.  Cole,  3  Bing.  N.  C.  724);  or  on 
a  contract  rescinded  or  not  'performed  ;  as,  on  the  purchase  of  an  estate,  to 
recover  a  deposit,  if  the  title  be  defective  (2  HI.  R.  10/8;  1  Esp.  268;  4 
Esp.  221  \  or  the  seller  is  not  prepared  to  make  it  out  by  the  time  pre- 
scribed (Wilde  V.  Forte,  4  Taunt.  334;  Bury  v.  Young,  2  Esp.  640,  n. ; 
Sug.  V.  dc  P.  364) :  or  there  be  any  other  circumstances  entitling  the  pit  to 
rescind  the  contract,  and  which  he  has  rescinded  accordingly  (see  ^'Vendoh'' 
and  '*  Vendee,"  poiX).  The  pit.  must  prove  the  defect  in  the  title,  anU^ 
Vol.  I.,  p.  275,  and  such  other  circumstances  entitling  him  to  a  return  of 
the  money. 

Pit.,  a  stock-broker,  sold  for  ded.  four  Guatamala  bonds,  and  paid  him 
the  amount ;  the  bonds,  a[\er  they  had  been  in  the  hands  of  the  purchaser 
two  days,  were  discovered  to  be  i^ot  marketable,  so  pit.  took  them  back  and 
reimbursed  the  purchaser :  held,  that  pit.  was  entitled  to  recover  from  the 
dell.,  in  an  action  for  money  had  and  received,  the  amount  he  had  paid  to 
the  defl.  (Young  v.  Cole,  supra). 

*But  where  A.  agreed  to  purchase  a  certain  quantity  of  palm 
oil  scrapings  from  B.,  by  sample,  in  bulk,  at  8/.  per  ton ;  A.  paid  [  *381  ] 
a  deposit  of  22/.,  and  B.  delivered  part  of  the  article ;  A.  gave  notice 
that  the  quality  of  the  oil  delivered  did  not  correspond  with  the  sample,  and 
required  B.  to  fetch  away  what  had  been  delivered,  and  to  repay  the  22/. 
B.  re-sold  the  residue,  but  at  what  time  did  not  appear:  held,  that  A.  could 
not  recover  the  deposit,  as  money  had  and  received,  unless  there  was  fraud 
in  the  contract,  or  there  had  been  an  agreement  between  the  parties  to  rescind 
it  (Fitt  V.  Cassanet,  4  Man.  ^  6.  808).  Qucerey  whether  he  might  have 
recovered  if  the  re-sale  by  B.  bad  been  before  the  notice  by  A.  (lb.). 

Railroad  Shares.]  So,  it  lies  to  recover  back  the  amount  of  deposits  paid 
for  shares  in  a  railway  scheme  which  has  failed  (Walstab  v.  Spottiswoode, 
12  M.  &  W.  501 ;  Moore  v.  Garwood,  19  Law  J.  15,  Ezcb.);  but  not  if  he 
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has  executed  the  pnrlinmentary  contract,  and  subscribers*  agreement  (Gar- 
wood V.  Ede,  1  Exch.  264);  nor  even  where  he  has  not  signed  these, instni* 
ments,  if  he  has  received  scrip  certificates  stating  that  these  instruments  had 
been  sijined  by  the  person  to  whom  the  certificate  had  b(^n  issued  (Clements 
V.  Todd,  1  Exch.  268,  and  see  also  Jones  v.  Harrison,  2  Exch  52 ;  Wontner 
V.  Shairpe,  4  C.  B.  404 ;  Jarratl  v.  Kennedy,  6  C.  B.  819).  When  the  allot- 
tees  have  been  induced  to  sign  the  above  contracts  on  the  fraudulent  repie- 
sentotions  of  the  promoters,  they  may  recover  in  this  action  on  abandonment 
of  the  scheme  (Wontner  v.  Shairpe,  supra;  Jarrett  v.  Kennedy,  supra). 
And  the  buyer  of  the  shares  may  recover  against  the  seller,  although  he 
may  not  against  the  original  allottee  (Kempson  v.  Saunders,  4  Bing.  5).  So 
the  seller  is  liable  in  this  action  for  the  price  of  shares  in  a  joinr-stock  com- 
pany, the  company  refusing  to  give  their  assent  to  the  transfer  (Wilkinson 
V.  Lloyd,  7  Q.  B.  27).  But  money  paid  on  a  contract  not  enforceable  within 
the  Statute  of  Frauds  cannot  be  so  recovered  back  (Sweet  v.  Lee,  4  Sco.  N. 
R.  77). 

A  party  who  runs  in  a  race  an  unqualified  horse  cannot  so  recover  back 
bis  subscription  (Goldsmith  v.  IVfartin,  4  Sco.  N.  R.  620). 

The  action  will  not  lie  afkr  there  has  been  a  part  performance  of  the  con- 
tract, as  the  parties  cannot  be  placed  in  the  same  situation  (Blackburn  v. 
Smith,  2  Exch.  783 ;  Hunt  v.  Silk,  5  East,  449 ;  Teed  v.  Blandford,  2  Y.  & 
J.  278;  Molton  v.  Camroux,  2  Exch.  487). 

Where  something  is  to  be  done  by  each  party  under  an  agreement,  and 
the  dvd,  by  his  neglect,  prevents  the  pit.  from  carrying  the  contract  into 
execution,  the  latter  may  recover  back  money  he  has  paid  upon  it,  as  money 
had  and  received  to  his  use  (Giles  v.  Edwards,  7  T.  R.  181 ;  Reed  v.  Bland- 
ford,  2  Y.  &  J.  284).  Therefore,  where  the  pit.  bought  cord  wood  of  the 
defV.,  to  be  paid  for  on  a  certain  day,  and  it  was  the  defl/s  duty  to  cut  off 
the  boughs  and  trunks,  and  then  cord  it,  and  for  the  pit.  to  re-cord  it,  but 
the  deO.  neglected  to  cut  and  cord  the  whole  of  it  in  time :  held,  that  the  pit. 
not  having  received  any  part  of  the  wood,  might  recover  back  the  money  he 
had  paid  {Glk-s  v.  Edwards,  supra).  Each  party  must  be  put  in  statu  quo 
to  sustain  an  action  on  this  ground ;  therefore,  if  the  purchaser  of  premises 
has  taken  possession  of  them,  he  will  be  considered  to  have  adopted  the 
contract,  and  cannot  disaffirm  it;  in  such  case  the  pit.  must  resort  to  a  special 
action  on  the  agreement  (Hunt  v.  Silk,  5  East,  449 ;  Reed  v.  Blandford,  2 
Y.  &  J.  278). 

Therefore,  where  A.  agreed,  in  consideratbn  of  a  premium,  to  let  a  house 
to  B.,  which  A.  was  to  repair,  and  to  grant  a  lease  within  ten  days,  but  B. 
was  to  have  immediate  possession,  and  B.  paid  the  premium,  *and 
[  *382  ]  took  possession  and  retained  it  after  the  ten  days,  although  A. 
I  omitted  to  repair  and  grant  the  lease:  held,  that  B.  could  not  by 
quitting  on  A.'s  default  recover  back  the  premium  in  this  form  of  action,  but 
w^s  bound  to  declare  specially  for  the  breach  of  the  agreement  (Hunt  v.  Silk, 
supra).  So,  where  a  vendor  sold  a  patent  right,  and  the  vendee  paid  the 
money  and  used  the  patent  right,  and  enjoyed  a  benefit  therefrom,  and  the 
patent  turned  out  to  be  invalid  (Taylor  v.  Hare,  1  N.  R.  260).  Where  the 
master  and  part  owner  of  a  vessel  agreed  to  purchase  a  moiety  of  the  ves- 
sel, and  having  paid  the  purchase- money  and  received  the  title- deedii  which 
he  deposited  as  a  security  with  a  third  person,  had  the  entire  possession 
given  up  to  him,  but  his  partner  afterwards  refused  to  execute  a  bill  of  sale 
or  refund  the  money:  held,  that  this  action  would  not  lie,  for  the  pnrties 
could  not  be  restored  to  their  original  situation  (Reed  v.  Blandford,  supra). 
But  where  A.  contracted  with  B.  for  the  purchase  of  the  goodwill  and  fixtures 
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for  120/.,<50^  was  to  be  paid  as  a  deposit  on  the  landlord's  consenting  to  the 
change  of  tenancy,  and,  on  the  remainder  of  the  purchase-money  being  pnid, 
A  was  to  have  possession,  the  landlord  gave  a  verbal  consent,  and  the  50/. 
was  paid.  A.  sent  part  of  his  furniture  to  the  house,  and  went  to  reside  in 
part  of  it,  B.  however  still  continuing  to  reside  and  carry  on  his  business  there, 
some  time  afterwards  the  landlord  withdrew  his  consent:  held^  that  the  con- 
tract was  conditional,  on  the  landlord's  consent  being  obtained,  and  that  the 
verbal  consent  originally  given  having  been  withdrawn,  before  any  change 
of  tenancy  hnd  taken  place,  it  must  be  considered  as  not  having  been  givpn, 
and  the  condition  not  having  l)een  performed,  that  the  money  was  paid  on  a 
consi deration  which  had  failed,  and  that  A.  might  recover  back  the  50/.  paid, 
as  money  had  and  received  (Wright  v.  Newton,  2  C.  M.  &  R.  124). 

As  to  whether  an  infant  .may  recover  back  money  which  he  has  volun- 
tarily paid  as  a  deposit  or  premium  upon  a  contract  which  he  has  entered 
into,  see  ante^  "  Infant."  In  Cape  v.  Overton,  it  was  held,  that  the  pit. 
mi^ht  recover  back,  in  an  action  for  money  had  and  received,  a  sum  which 
while  nn  infant  he  had  paid  in  advance  towards  the  purchase  of  a  share  in 
deft/s  trade,  to  he  retained  by  de(\.  as  a  forfeiture,  if  pit.  failed  to  fulfil  an 
agrwment  to  enter  into  partnership  with  the  deft.  (10  Bing.  252). 

Where  the  agreement  was  by  parol,  and  money  was  paid  by  the  pit.  to 
deCi.  fi)r  the  purchase  of  leasehold  premises,  under  a  misapprehension,  by 
both  |»arlies,  that  the  d«ft.  was  the  legal  representaiive  of  the  lessee,  though 
it  turned  out  afterwards  that  he  was  not,  it  was  held,  that  the  money  might 
be  recovered  as  paid  by  mistake  (6  T.  R.  606).  And,  where  a  party,  under 
an  agreement  to  purchase  some  premises,  took  possession  of  them,  and  the 
vendor  evicted  him  before  the  sale  was  complete,  it  has  been  held  in  equity, 
that  the  purchaser  was  not  bound  to  complete  bis  agreement  (3  Mer.  124 ; 
Ch.  Contr.  189).  It  does  not  lie  to  recover  back  a  deposit  paid  on  the  pur- 
chase of  an  estate,  where  the  instrument  under  which  the  deposit  is  paid  is 
under  seal,  and  contains  a  clause  providing  for  its  return  (English  v.  Blun- 
dell,  8  C.  &  P.  332).  The  rule  that  the  title  to  land  cannot  be  tried  in  this 
action,  does  not  apply  to  cases  where  only  the  part  gone  rests.  On  the  sale 
of  a  horse  or  other  chattel,  with  a  warranty,  or  other  contract,  which  the 
deft,  has  broken,  if  the  pit.  has  rescinded  the  contract  in  a  proper  and  tea* 
sanable  time^  by  returning  or  offering  to  return,  the  horse  or  chattel,  on  proof 
.of  those  facts,  this  action  lies  {post\  "  Warranty").  As  to  the  right  to 
rescind  a  contract,  see  "  Rklrase,"  "  Vendor  and  Vbndkr,"  "  War- 
ranty." Where  the  contract  is  wholly  rescinded,  *either  by  the 
mutual  consent  of  the  parlies,  or  by  virtue  of  a  clause  contained  [  *383  ] 
therein,  money  had  and  received  lies  to  recover  sums  paid  by  the 
pit.  under  the  agreement  (Payne  v.  Whale,  7  East,  274;  Ch.  Contr.  626). 
Therefore,  where  A.  bought  horses  of  B.,  paying  80/.,  with  liberty  to  return 
them  in  a  mon^h,  allowing  B.  10/.  out  of  the  80/.,  and  with  astipulation  that 
if  he  kept  them  beyond  the  month  he  should  pay  B.  10/.  above  the  80/.: 
held,  that  on  A.'s  returning  the  horses  within  a  month,  he  might  recover  the 
70/.  (Hurst  V.  Orbell,  8  Ad.  &  E.  107). 

Where  an  annuity  is  defective,  for  not  complying  with  the  statute  as  to  the 
memorial,  and  the  deeds  arc  set  aside,*the  consideration-money  is  recoverable 
back  in  ihis  form  of  action  (Shove  v.  Webb,  1  T.  R.  732;  Davis  v.  Bryant, 
6  B.  &  C.  656;  Huggins  v.  Coates,  5  Q.  B.  438).  And  this,  where  one  of 
several  securities,  securing  the  annuity,  fails  (Scarfield  v.  Gouland,  6  East, 
241). 

If  the  annuity,  being  defective  from  the  act  or  negligence  of  the  grantee 
in  regard  to  the  memorial,  has  not  been  9et  aside  by  the  court,  it  seems  that 
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the  consideration- money  is  not  recoverable,  unless  the  grantee  prove  that  the 
grantor  has  refused  to  continue  the  paynnentof  the  annuity,  or,  upon  request 
so  to  do,  has  declined  to  accept  valid  securities.  But  it  appears  to  be  un- 
necessary to  tender  back  the  old  deeds  (Weddell  v.  Lynam,  1  Esp.  309). 
There  must  be  some  decisive  act  showing  the  election  of  the  grantor  to  treat 
the  annuity  as  void,  and  therefore  where  the  annuity  was  granted  for  nK>re 
than  six  years  before  the  action  was  brought,  but  was  treated  by  the  grantor 
as  subsisting  within  this  period,  although  subsequently  avoided  at  his  instance, 
it  was  held  that  the  Statute  of  Limitations  ran  (Cowper  v.  Godmond,  9  Bing. 
748 ;  Churchill  v.  Bertrand,  3  Q  B.  668).  Where,  however,  the  contract 
is  eztcuted^  and  the  grantee  has  enjoyed  full  consideration  for  his  advance, 
the  action  will  not  lie;  thus,  where  A.  purchased  an  annuity  for  his  life,  which 
was  regularly  paid  up  to  the  time  of  his  deaths  but  no  memorial  of  the  an« 
nuity  was  enrolled :  held,  that  A.'s  executors  could  not  on  that  ground  insist 
that  the  contract  was  void,  and  recover  back  the  consideration-money,  the 
contract  being  executed,  and  the  testator  having  enjoyed  the  full  considera- 
tion for  his  advance,  and  the  claim  of  ihe  executors  was  against  equity  and 
good  conscience  (Davis  v.  Bryan,  6  B.  &  C.  661). 

The  deeds  should  be  produced  and  proved,  and  the  rule  of  court,  setting 
them  aside,  produced  (2  Stark.  Ev.  216,  n.).  The  receipt  of  the  money  also 
should  be  proved.  But  the  grantor  has  this  remedy,  even  though  the  an- 
nuity has  not  been  set  aside,  if  the  knowledge  that  the  memorial  is  defective 
has  been  communicated  (Waters  v.  Maunsel,  3  Taunt.  66).  But  def).  may 
deduct  payments  made  on  the  annuity  (Hicks  v.  Hicks,  3  East,  12 ;  Hills  t. 
Hills,  4  Esp.  196;  Davis  v.  Bryan,  6  P.  &  C.  651;  Ch.  Contr.  620;  Wed- 
dell y.  Lynam,  supra).  But  premiums  of  a  policy  paid  by  the  grantee 
cannot  be  charged  against  the  grantor,  who  had  not  agreed 4o  insure  his  life 
(Burdon  v.  Browning,  1  Taunt.  622).  Where  a  scheme  for  establishing  a 
tontine  was  put  forth,  stating  that  the  money  subscribed  was  to  be  laid  out 
at  interest,  and  after  some  subscriptions  had  been  paid  to  the  directors,  ia 
whom  the  management  of  the  concern  was  vested,  but  before  any  part  of 
the  money  was  laid  out  at  interest,  the  directors  resolved  to  abandon  the 
project ;  it  was  held,  that  each  subscriber  might,  in  this  action,  recover  the 
whole  money  advanced  by  him,  without  deduction  of  any  part  towards  the 
payment  of  expenses  incurred  (Nockells  v.  Crosby,  3  B.  &  C.  814;  6  D. 
&  R.  751 ;  Doubledny  v.  Musket,  7  Bing.  118;  see  Loyd  v.  Sanch- 
[  *384  ]  lands,  Gow,  13).  The  court  considered  it  only  the  case  of  a  pro- 
posed ^partnership,  as  there  could  be  none  until  the  money  was 
laid  out  in  the  execution  of  the  proposed  scheme,  and  Bayley,  J.,  observed 
that  the  action  might  be  maintained,  even  if  the  scheme  had  been  within  the 
operation  of  the  Bubble  Act,  for  it  proved  abortive,  and  no  transferable  shares 
were  ever  created,  and  the  period  had  not  arrived  at  which  it  would  have 
been  within  the  operation  of  the  statute. 

And  the  mother  of  an  illegitimate  child  may  recover,  in  this  action,  money 
deposited  with  ths  officers  to  meet  any  charge  to  which  the  parish  might  be 
liable  in  respect  of  the  child  (3  Bing.  424) ;  so  it  lies  where  the  child  dies 
before  expense  is  incurred  (3  Moo.  211 ;  Chappel  v.  Poles,  2  M.  &  W.  867; 
see ''  Parish  Officers"). 

The  pit.  remitted  to  the  de(i.  the  price  of  some  hay  he  had  sold  for  defl., 
before  the  money  had  been  paid  by  the  purchaser,  and  then  sent  deft.'s  ser- 
vant with  the  hay  to  the  purchaser.     The  servant  having  been  cheated  of 
the  hay  before  he  arrived  at  the  purchasers :  held,  the  de^u  was  liable  to  re- 
fund the  money  remitted  (Gingell  v.  Glascock,  8  Bing.  86). 

Rent  paid  by  A.  to  B.  claiming  as  devisee,  the  amount  of  which  A.  is 
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afterwards  compelled  to  pay  to  the  heir  may  ho  recovered  hack  hy  A.  ae 
money  had  and  received  to  his  use,  B.  setting  up  no  title  to  the  lands  when 
the  action  is  brought  or  at  the  trial  (Nowsome  v.  Graham,  10  B.  &  C.  237). 

If  a  party  enter  at  a  horse-race  a  disqualified  horse,  knowing  it  to  be  so, 
,he  cannot,  at  least  after  the  race,  recover  hack  his  stake  from  the  clerk  of 
the  course,  as  money  had  and  received  to  his  use,  upon  the  ground  that  the 
horse  never  could  have  won  the  race  (Willan  v.  Deakins,  2  C.  &  P.  618). 

When  the  pit.  abandons  the  purpose  for  which  money  was  deposited  with 
the  deft.,  he  may  sue  for  money  had  and  received  (Baird  v.  Robertson,  1 
Man.  &  G.  061).  So,  if  A.  pay  B.  money,  to  be  applied  to  a  particular  pur- 
pose, which  B.  neglects  to  do,  A.  may  recover  it  back  in  this  form  of  action, 
although  B.  alleges,  but  does  not  prove,  a  Joss  by  his  own  negligence  (Parry 
V.  Roberts,  3  Ad.  &  E.  118}. 

Pit.  applied  in  the  usual  form  to  defts.  for  railway  shares,  and  the  usua;! 
letter  of  allotment  was  sent  to  him,  headed  "  not  transferable,"  and  requiring 
a  deposit  of  21.  2s.  per  share ;  these  latter  words  were  erased ;  on  the  letter 
was  indorsed  ^^  a  memorandum,"  to  the  effect,  that  as  the  deposits  were  ad- 
vanced for  preliminary  expenses,  the  committee  would  receive  the  deposit  by 
two  instalments,  10s.  per  share  before  17th  November,  and  the  remainder 
before  8th  July :  held,  first,  that  the  letter  of  allotment  did  not  require  a 
stamp,  and  that  the  deposits  having  been  advanced  for  preliminary  expenses, 
and  having  been  so  applied,  could  not  be  recovered  back  (Willey  v.  Parratt, 
3  Exch.  211 ;  18  Law  J.,  82).  Where  pit.  sought  to  recover  back  the  deposit 
on  the  ground,  of  false  and  fraudulent  representations  by  the  provisional 
committee,  it  appeared  that  pit.  paid  the  deposit  to  the  bankers  of  the  com- 
pany, and  the  receipt  was  signed  by  five  peisons,  not  the  defts.  or  any  of 
them,  as  trustees :  held,  that  the  action  would  not  lie  against  def  s.  (Watson 
V.  Charlcmont(Earl),  13  Jur.  117  ;  18  Law  J.  65,  Q.  B.).  It  seems,  in  such 
action,  it  is  not  necessary  for  the  pit.  to  prove  that  he  was  induced  to  pay  the 
deposit  by  false  and  fraudulent  representations  of  defts.  (lb.).  It  seems,  al8Q» 
that  the  defts.  would  be  liable  in  such  action  for  false  and  fraudulent  repre- 
sentations made  by  one  member  of  the  provisional  committee  without  show- 
ing that  they  were  cognizant  of  them  (lb.). 

Where  obtained  by  Frauds  J^cl  Money  obtained  by  frcmd  or  misrqire-' 
sentation  is  also  recoverable  in  this  action,  and  it  is  no  answer  that  the  deft, 
would  be  entitled  to  it  in  equity  (Crockford  v.  Winter,  1  Camp.  124;  Hasser 
V.  Wallis,  1  Salk.  28;  Martin  v.  Morgan,  3  Moo.  638).  Thus,  where  the 
deft,  had  fraudulently  colluded  with  J.  S.,  who  was  ia  insolvent  circumstances^ 
to  obtain  goods  from  the  pit.,  and  the  proceeds  of  such  goods  eventually 
came  to  the  deft.'s  hands,  in  satisfaction  of  a  debt  due  to  him  from  I.  S.,  it 
was  held  that  the  pit.  was  entitled  to  recover  in  an  action  for  money  had  and 
received  (Abbott  v.  Barry,  6  Moo.  98;  2  B.  &  B.  369;  Hill  v.  Perrott,  3 
Taunt.  274.  See  *'  Goods  Sold,"  &;c.).  Where  the  pit.  made  an  applica- 
tion to  the  deft,  as  to  the  credit  of  B.,  by  whom  a  reference  was  given  to  th^ 
deft.,  who  gave  a  good  character  of  B.:  upon  this  the  pit.  supplied  B.  with 
goods,  which  she  disposed  of  under  prime  cost,  and  applied  the  greater  por^ 
tion  of  the  proceeds  in  discharging  a  debt  owing  from  her  to  the  deft.  In 
an  action  for  money  had  and  received  by  the  pit.  against  the  deft.,  on  ths 
ground  that  the  goods  had  been  obtaiued  by  fraud  :  held,  that  the  deft.'s  re- 
presentation not  being  in  writing,  was  inadntissible  under  9  Geo.  IV.  c.  14 
(Haslock  V.  Ferguason,  7  Ad.  d&  £.  86 ;  2  Nev.  &'  P.  269\  So  it  lies  where 
goods,  not  liable  to  seizure,  are  seized  by  a  revenue  officer,  who  extorts 
money  to  release  them  (Irving  v.  Wilson^  4  T.  R.  485) ;  or  whpre  a  sheriiT 
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extorts  n  larger  fee  than  he  has  a  right  to  *(Dew  v.  Par»)ns,  2  B.  &  A.  668). 
And  ihis  oction  is  mnintainabie  to  recover  money  in  the  hands  of  nn  over- 
seer, levied  on  a  conviction  which  has  been  quashed  (Fcltham  v.  Terry,  1 
T.  K.  387).  It  also  lies  to  recover  nnoney  where  th^  person  who  received 
it  acted  under  a  void  authority  (Robson  v.  Eaton,  1  T.  R.  ^,9;  Cowp.  419). 
Where  nuffers  were  employed  at  an  auction,  see  Thornett  v.  Haines,  15  M. 
&  W.  367, "  Illrgality," 

If  an  attorney,  without  any  authority,  bring  an  action  in  the  name  of  A. 
(a  nominal  or  imaginary  pit.)  against  B.,  and  the  latter  pay  the  costs  of  the 
writ  to  the  attorney,  B.  may  sue  the  attorney  to  recover  back  the  amount 
(Dupen  V.  Keeling,  4  C.  &  P.  102 ;  see  Robson  v.  Eaton,  1  T.  R.  62). 
Money  received  by  a  creditor  from  his  debtor  in  contemplation  of  bankrupt* 
cy,  and  by  way  of  fraudulent  preference,  may  be  sued  for  by  the  assiirnees 
in  this  form  of  action  (Gibbins  v.  Phillips,  7  B.  &  C.  529 ;  see  ante^  ^*  Bank- 
BUPTCv").  It  seems  that  if  a  party,,  after  he  has  discovered  a  fraud  prac- 
tised upon  him,  by  which  he  was  induced  to  enter  into  a  contract,  volunta* 
rity  pay  money  under  it,  he  cannot  claim  a  return  of  the  money  (Miirs  v. 
Dell,  2  Stark.  25;  Campbell  v.  Fleming,  1  Ad.  &  E.  40;  see  further,  as  to 
fraud,  "  Warranty,"  "  Goods,"  &c.).  It  is  not  necessary,  before  bringing 
an  action,  to  recover  back  the  amount  of  a  bill  paid  under  a  misrepn'senta- 
tion  of  facts,  to  return  such  bill  to  the  person  to  whom  the  amount  has  been 
paid  (Pope  v.  Wray,  4  M.  dc  W.  451).  Where  the  deft,  married  the  ph., 
his  former  wife  living,  and  received  the  rents  of  her  lands,  they  were  held 
recoverable  in  this  form  of  action  (Hasser  v.  Waliis,  Salk.  '^iS). 

If  a  party  tax  the  bill  of  an  attorney  for  costs  due  from  a  third  person, 
and  pay  that  bill,  he  cannot  afterwards  reciiver  the  amount  without  showing 
the  payment  to  haye  been  made  through  ignorance  or  misrepresentation  ; 
and  if  an  action  be  brought  the  court  will  stay  procedings  (Kendall  v.  Allen, 
4  Bing.  438).  The  pit.  obtained  a  judge's  order,  wiih  the  usual  under* 
taking  for  the  taxation  of  the  costs  due  from  her  son  to  the  deft. :  held,  that 
it  was  not  competent  to  her  afterwards  to  bring  an  action  against  the  deft,  to 
recover  back  the  money  paid  by  her  in  pursuance  of  that  order,  in  the 
absence  of  proof  of  fraud  or  misrepresentation  by  the  deft.,  and  the  court 
stayed  the  proceedings  (lb.) 

If  A.  fraudulently  procure  a  bill  of  exchange  from  B.,  and  afterwards 
become  bankrupt,  and  his  assignees  receive  the  money  for  his  bill,  B.  may 
recover  it  from  them  in  this  action  (Harrison  v.  Walker,  Pea.  111).  A. 
draws  a  bill  on  B.  in  the  country,  making  it  payable  at  the  house  of  C.  in 
London,  without  authority  from  C,  and  B.  accepts  the  bill  in  this  form,  with- 
out giving  notice  to  C,  or  providing  for  the  payment  of  the  bill  at  C.'s  house ; 
A.  negotiates  the  bill,  which,  upon  becoming  due,  is  presented  by  the  holder 
to  C,  who  paid  it,  under  a  supposition  that  the  bill  so  presented  was  a  bill 
of  a  different  amount  and  date,  drawn  by  B.  on,  and  accepted  by  himself, 
and  did  not  discover  his  mistake  until  a  fortnight  afterwards,  when  the  other 
bill  was  presented;  B.  becomes  bankrupt:  held,  that  C.  could  not  recover 
against  A.  in  this  form  of  action  (Davies  v.  Walson,  2  Nev.  &  M.  709). 
Semfjley  that  if  A.  himself  had  received  payment  as  holder  of  the  bill,  for  his 
misconduct  in  making  the  bill  payable  at  O.'s  house  he  would  have  bf'en 
liable  (lb.).  The  pit.  was,  by  means  of  a  fraud,  induced  to  draw  and  pay 
two  cheques  on  his  banker  for  1 330^. ;  six  days  after  their  date  the  defts., 
acting  fjona  fide^  gave  cash  for  them  to  a  third  person  (who  had  not  given 
value  for  them)  and  presented  the  cheques  and  obtained  payment.  In  an 
action  by  the  pit.  to  recover  back  this  money,  held,  that  the  ch(*ques  could 
not  be  treated  as  bills  overdue,  and  therefore  taken  by  the  defts.  at  their 
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•peril,  but  Ibnt  the  real  question  in  the  cause  wns,  whelhor  the  def>.  hnd 
acted  l^najidey  and  with  due  caution  (Rothschild  v.  Cornpy,  9  R.  &  C.  38 S). 

An  agent  for  ihe  sale  of  goods  was  authorized  to  draw  hills  on  the  pur- 
chasers, nt  the  usual  credit;  and  he  was  to  trnnsmit  them,  indorsed,  to  his 
principiils;  he  sold  gools  at  a  crrdit  beyond  tho  usual  period,  and  drew  for 
the  amount,  but  used  them  for  his  own  purposes;  they  got  into  the  hands 
of  the  de(\.,  a  bill  broker,  who  discounted  them:  held,  that  the^^e  facts  alone 
did  not  ai!i>rd  sufficient  evidence  of  fraud  connected  with  the  deA.  to  give 
the  princi|)als  a  prima  facie  right  to  recover  the  amount  of  the  bills 
from  him  as  money  had  and  received,  and  make  it  incumbent  on  him  to 
show  that  he  gave  full  value  ibrihe  bills  (Divis  v.  Willis,  1  H.  &  W.  679). 

The  pit.  having  lost  a  cheque  five  days  aHer  it  bore  date,  which  was 
taken  by  the  defis.  (or  value,  but  under  such  circumstances  as  ought  to  have 
excised  their  suspicion:  held,  that  the  pit.  might  maintain  an  action  for 
money  had  and  received  against  them  for  the  amount  of  it,  lhou;^h  he  gave 
DO  evidence  of  how  he  lost,  or  how  it  got  out  of  his  possession.  Qiuere^ 
whether  such  evidence  would  be  necessary  if  the  cheque  had  been  received 
by  the  defis.  on  the  day  it  bore  date  (Downe  v.  Hulling,  4  B.  &  C.  330; 
and  see  Gill  v.  Cubiit,  3  h.  &  C.  460). 

Jn  action  for  money  had  and  received,  brought  by  the  owners  of  lost  bank- 
notes, against  those  who  may  have  brought  them  into  their  hands  wiihout 
giving  value,  it  is  not  absolutely  requisite  for  the  pit.  to  give  direct  evidence 
of  loss  ;  it  suffices  if  such  evidence  be  given  as  satisfies  the  jury  of  the  fact 
of  the  loss  (Holiday  v.  Sigil,  2  C.  &  P.  176). 

A.,  on  Sunday,  the  17ih  of  November,  asked  B.  to  give  him  change  ic)r  a 
cheque  for  10/.  10^.,  drawn  by  C.  on  W.  and  Co.,  bankers;  B.  did  so,  and 
kept  the  cheque  until  the  ibllowing  Saturday,  when  he  paid  it  to  hislxinkcrs. 
On  Monday,  the  25th,  W.  and  Co.  stopped  payment,  and  the  cheque  was 
not  paid  by  them.  On  the  evening  of  that  day  B.  told  A.  that  the  cheque 
had  been  relumed,  not  telling  him  that  W.  and  Co.  had  stopped  payment,  a 
fact  vihich  A.  did  not  know.  A.  gave  B.  an  I  O  U  for  5/.  1(^«.,  and  took 
back  the  cheque.  It  was  proved  that  C.  had  funds  in  the  hands  of  W.  and 
Co.*  Held,  that  the  suppression  of  the  fact  by  B.,  that  W.  and  Co.  had 
stopped  payment,  and  the  statement  by  him  that  the  cheque  had  been 
returned,  amounted  to  such  a  fraud  upon  A.  as  would  entitle  him  to  n  cover 
back  the  5/.  in  this  action,  and  that  it  was  not  necessary  (()r  A.  first  to  give 
or  tender  back  the  cheque  to  B.  (Billing  v.  Rics,  1  C.  &  M.  20). 

To  recover  money  paid  to  an  agent  to  be  paid  to  another,  who  has  no 
right  to  il,  see  •*  Assujipsit,'*  *•  Dependants,"  1  Lb.  PI.  42. 

This  action  lies  to  recover  money  extorted  or  obtained  by  dureis^  oppret* 
iion  or  compulsion  of  law. 

Where  the  solicitor  of  a  mdrtgagee,  with  a  power  of  sale,  refuses  to  desist 
from  selling,  unless  the  mortgagor  will  pay  expenses  with  which  he  is  not 
properly  chargeable :  held,  that  money  paid  under  such  compulsion  may  be 
recovered  back  (Close  v.  Phipps,  7  Man.  &  G.  586).  A  fi,  fa,  issued 
against  B.,  when  the  officer  went  to  B.'s  premises  on  the  llih  of  July,  to 
execute  the  warrant,  he  found  a  man  in  possession,  under  a  deed  of  assign- 
ment executed  by  B.  for  the  benifit  of  his  creditors,  and  the  officers  n*tircd 
without  making  a  levy.  On  the  14th,  a  fiat  issued,  under  which  B.  was 
duly  declared  bankrupt.  On  the  15th  of  August  the  officer  again  entered, 
and  made  an  inventory  of  the  goods  on  the  premises,  asserting  that 
*he  considered  himself  in  possession.  On  the  2nd  of  Sept»  mber  [  *387  ] 
the  assignees  paid  the  sum  claimed  under  the  writ,  in  order  to  pre- 
vent the  sheriff  from  proceeding  to  a  sate,  which  he  threatened  to  do.    Held, 
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that  the  assignees  were  entifled  to  recover  back  the  money  so  paid  in  an 
action  for  money  had  and  received  to  their  use,  and  that,  if  necessary,  it 
must  be  assumed  as  against  the  sheriff,  f hat  he  was  at  the  time  in  passession 
of  the  goods  (Valpy  v.  Mauley,  1  C.  B.  694).  The  mortgairee  of  lands 
handed  over  the  deeds  to  his  attorney,  and  Ihe  mortgagor  paid  the  principal 
and  interest,  and  the  lands  were  reconveyed  to  him:  held,  that  the  attorney 
could  not  retain  the  deeds  against  him  as  a  security  for  the  expenses  of  the 
transaction  due  from  the  mortgagee  to  the  attorney,  and  that  the  mortgagor  hav- 
ing  under  protest,  paid  such  expenses  to  the  attorney  in  order  to  get  the  deeds 
back,  might  recover  the  money  so  paid  to  the  attorrey  in  this  form  of  action, 
and  that  the  attorney  was  a  principal  in  the  transaction,  and  could  not  allege 
that  the  action  should  have  been  brought  against  the  mortgagee  (Wakefield 
V.  Ncwbon,  6  Q.  B.  876). 

The  action  lies  against  a  broker  who  demands  or  receives  illegal  and 
excessive  charges  on  a  distress  for  rent,  although  thetennnt  had  applied  for, 
and  obtained  time  to  enable  him  to  prevent  a  sale  (Hills  v.  Street,  5  Bing. 
87).  Payment  of  money  by  the  owner  of  goods  in  order  to  redeem  them 
from  a  person  wrongfully  withholding  them,  and  demanding  such  money, 
may  be  treated  ns  a  compulsory  payment,  and  recoverable,  as  having  been 
obtained  by  oppressive  means  (Shaw  v.  Woodcock,  7  B.  &  C.  73).  So, 
where  an  attorney  had  retained  a  lease  until  he  was  paid  an  exorbitant  bill 
of  costs  charged  for  obtaining  his  client^s  signature ;  it  was  held,  that  the 
excess  over  the  fair  costs  miuht  be  recovered  back  in  this  form  of  action 
(Smith  V.  Sleap,  12  M.  &  W.  685 ;  Wakefield  v.  Newbon,  6  Q.  B.  276). 
So,  money  paid  under  protest  to  the  attorney  of  a  third  person,  in  order  to 
gain  possession  of  deeds  and  papers  aAer  a  negotiation  for  a  mortgage  haa 
been  broken  off,  may  be  recovered  back  (Pratt  v.  Vizard,  6  B.  &  Ad.  508 ; 
aee  Holies  v.  Claridge,  4  Taunt.  807). 

Where  the  pit.  had  pawned  plate  with  the  defl.,  and  the  latter  would  not 
part  with  the  goods,  unless  the  pit.  had  paid  him  illegal  interest;  held,  that 
the  excess  paid  to  redeem  the  goods  might  be  recovered  back  in  this  form  of 
action,  although  the  pit;  might  have  maintained  trover  for  his  goods,  on 
tendering  the  sum  legally  due  for  interest;  for  the  owner  may  have  had 
urgent  occasion  for  them,  and  that  remedy  would  afford  very  imperfect 
redress  (Astley  v.  Reynolds,  Stra.  915;  Ashmole  v.  Wainright,  2  Q.  B. 
637).  It  seems  this  action  lies  to  recover  back  an  extortionate  charge  made 
by  a  steward  of  the  manor  for  attending  at  a  trial,  with  court  rolls,  which  pit. 

wras  bound  to  produce  ( v.  Pigolt,  cited  in  Cartwright  v.  Rowley,  2 

Esp.  723).  Where  a  person  makes  a  binding  agreement  to  pay  a  certain 
Bum  of  money  for  the  redemption  of  his  goods  which  are  withheld  from  him, 
and  receives  them  back,  such  agreement  cannot  be  avoided  on  the  ground 
that  there  was  a  duress  of  his  goods,  for  duress  of  goods  will  not  avoid  an 
agreement  (Atlee  v.  Backhouse,  ante,  p.  367  ;  see  Williams  v.  Brown,  3  B. 
dc  P.  68  ;  King  v.  Southerton,  6  East,  140;  Pole  v.  Harrobin,  9  East,  417 
n. ;  2  Inst.  482 ;  B.  N.  P.  172;  1  Bla.  Com.  136  ;  Skeate  v.  Beale,  11  Ad. 

6  E.  983).  Money  recovered  by  legnl  process,  though  in  fact  not  due, 
cannot  be  recovered  by  the  deft,  in  the  former  action  (Marriott  v.  Hampton, 

7  T.  R.  269 ;  Hamlet  v.  Richardson,  9  Bing.  644),     Where  an  action  is 
brought,  and  the  deft,  pays  the  demand  without  prejudice,  he  cannot  after- 
wards recover   the   money  so  paid   (*Brown   v.  M*Kinnally,   1 

[  ♦388  ]  Esp.  279).     But  where  a  certificated  bankrupt,  on  being  arrested 

under  a  ca,  sa,  for  a  debt  proveable  under  his  commission,  paid 

the  money  under  protest,  stating  his  bankruptcy  and  certificate,  and  warn- 

4Dg  the  pit.  that  he  should  apply  to  the  court  to  have  the  money  returned : 
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held,  not  payment  under  legal  process,  as  in  Hamlet  v.  Richardson ;  with 
knowledflre  of  the  facts  so  as  to  prevent  the  pit.  from  recovering  back  the 
money  (Payne  v.  Chapman,  4  Ad.  &  B.  361).  Where  the  defl.,  who  knew 
that  he  had  no  legal  claim  arrested  the  pit.,  a  foreigner,  on  his  arrival  in  this 
country  from  abroad,  and  extorted  from  him  500/.  as  payment  in  part  of  his 
whole  demand  :  held,  that  the  action  lay  to  recover  back  this  same  (Cadaval 
(Duke  de)  v.  Collins,  4  Ad.  &  E.  858).  The  action  lies  to  recover  money 
in  the  hands  of  an  overseer,  levied  on  a  conviction  which  has  been  quashed 
(Feltham  v.  Terry,  cited  1  T.  R.  387).  As  to  where  money  is  given  as  an 
inducement  to  accept  a  composition,  see  Horton  v.  Riley,  11  M.  &  VV.  492; 
Bradshaw  v.  Bradshaw,  0  M.  &  W.  29 ;  "  Composition"). 

This  action  lies  to  recover  back  money  which  had  been  paid  through 
compulsion  under  colour  of  process,  by  an  excess  of  authority,  although  it 
has  been  paid  over  (Snowdon  v.  Davis,  1  Taunt.  359). 

Voluntary  Payments.]  Money  paid  voluntarily  cannot  be  recovered  back 
in  this  form  of  action  (Goodman  v.  Sayers,  2  J.  &  VV.  263).  Thus,  if  a 
person  voluntarily  pay  the  land-tax,  and  afterwards  for  a  long  period  pay  his 
rent  in  full  without  claiming  any  deduction  on  account  of  the  payments 
which  he  has  made,  as  he  might  have  done,  he  cannot  afterwards  recover 
back  the  moneys  so  paid  from  his  landlord  (Denby  v.  Moore,  1  B.  &  A.  123 ; 
Spragg  V.  Hammond,  2  B.  &  B.  59 ;  Cummins:  v.  Bidborough,  15  M.  &  VV. 
4:38).  A  person  voluntarily  paying  money  which  the  law  would  not  compel 
him  to  discharge,  but  which  in  justice  he  ought  to  pay,  as  a  debt  barred  by 
the  Statute  of  Limitations,  bankruptcy,  or  infancy,  &c.  has  no  remedy  to 
recover  it  back  (Rize  v.  Dickenson,  1  T.  R,  286;  Farmer  v.  Arundell,  2  Bl. 
R.  825;  Munt  v.  Stokes,  4  T.  R.  561 ;  see  "  Infant,"  "  Bankbuptcy")  ; 
and  that  notwithstanding  the  demand  aro^eoutof  an  illegal  transaction  (lb. ; 
Dawson  v.  Remnant,  6  Esp.  25,  26,  n. ;  Brisbane  v.  Dacres,  5  T.  R.  143). 
And  where  a  creditor  refused  to  sign  a  composition  deed  unless  a  bill  of 
exchange  was  given  him  for  the  remainder  of  his  debt,  which  was  according- 
ly given  him,  and  he  then  signed  the  deed.  The  bill  was  subsequently  paid. 
Held,  il  could  not  be  recovered  back,  as  it  was  a  voluntary  payment  (Wilson  v. 
Ray,  3  Jur.  384  ;  2  P.  <S&  D.  253 ;  10  Ad.  <Se  E.  82).  But  the  authority  of 
this  case  seems  to  have  been  doubted  (Gibson  v.  Bruce,  5  Man.  &  G. 
402).  The  pit.  who  was  insolvent,  proposed  to  his  creditors  to  pay  them  a 
composition  of  lOs,  in  the  pound,  to  be  secured  by  his  acceptances^  all  the 
creditors  agreed  to  this  arrangement  except  the  deil.  who  refused  to  execute 
the  agreement,  unless  he  were  paid  the  additional  sum  of  2s.  in  the  pound 
on  his  debt.  A  cheque  for  that  amount  was  accordingly  given  him  by  a 
relative  of  the  pit.  without  the  plt.'s  kno.vledge,  and  he  then  signed  the 
agreement  and  received  from  the  pit.  his  acceptance  for  the  amount  of  th& 
composition:  it  seems  that,  under  these  circumstances,  the  pit.  if  he  were 
compelled  to  pay  the  bills  at  maturity  to  bond  fide  indorsees,  to  whom  they 
had  been  transftirred  by  the  defr.  for  value,  might  recover  back  from  the 
deft,  the  excess  received  by  him  beyond  the  amount  of  the  composition. 

The  pit.  was  the  patentee  of  a  steam-engine,  and  had  employed  the  dcA. 
who  was  an  engine  maker,  to  make  some  engines  for  him  under  the  patent. 
The  pit.  made  advances  of  money  to  the  deft,  ^'as  he  progressed 
with  the  work,  and  now  sought  to  recover  it  back,  on  the  ground  [  *389  ] 
that  the  deil.  had  been  so  inattentive  to  the  order,  and  so  long  in 
completing  the  engines,  that  the  opportunity  of  dis|K)sing  of  them  was  lost, 
so  that  ihey  became  useless  to  the  pit.  The  ground  relied  upon  to  establiish 
phi's  right  to-  rceovor  in  tlus  action  .was,  that  tlie  money  was  paid  wilbou* 
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any  consideration,  the  work  for  which  it  had  b»»en  given  having  been  render- 
ed by  the  de(\  's  own  deiiiult  of  no  value  to  the  pit. ;  but  it  was  held  thnt  it 
had  been  pnid  voluntarily,  and  where  money  had  bc(*n  so  paid,  it  must  be 
taken  to  be;  properly  and  legally  paid,  and  cannot  be  recovered  back,  unlofis 
it  appear  that  it  was  paid  through  mistake,  or  under  coercion  (Giriw right  v. 
Rowley,  2  Esp.  72,  724).  Where  a  party  threatened  wirh  a  distress  for 
rent,  pays  money  against  the  payment  of  which  he  might  legally  have 
deiend<'d  himsfil*,  but  does  not  do  it,  this  shall  not  be  decerned  a  pnymt  nt  by 
compulsion,  nor  shall  he  be  allowed  to  set  it^off  against  aiio  her  demand,  but 
a  voluntary  payment,  and  pit.  cannot  aAerwards  dispute  its  legality  (Knibbs 
v.  Hall,  1  Esp.  84;  see  Brown  v.  M'Kinnally,  supra).  Where  a  f»ublic 
company  had  made  certain  extra  charges  for  the  carnage  of  goods,  which 
they  had  no  right  to  make,  and  the  pit.  paid  them;  it  was  hold  that  the  pit. 
might  recover  the  amount  of  such  payment  in  this  action,  such  payments  not 
being  voluntary,  bui  made  in  ordf;r  to  induce  the  company  to  do  that  which 
they  were  bound  to  do  without  requiring  such  payments  (Parker  v.  Great 
Wesern  Railway  Company,  7  Man.  &  G.  25;J). 

A  payment  of  ground-rent  by  the  occupier  in  default  of  the  mesne  tenant, 
is  not  the  less  a  compulsory  payment  because  the  ground  landlord  on 
demandmg  it  allows  the  occupif^r  time  to  pay  (Carter  v.  Carter,  5  Biog. 
406).  Where  a  voluntary  payment  was  made  of  an  illegal  demand,  the 
party  knowing  the  demand  to  be  illegal,  without  an  immediate  and  urgent 
necessity,  or  unless  to  redeem  or  preserve  your  goods  or  person,  it  is 
not  the  subject  of  this  action :  the  law  if  so  held  would  sul)j<'ct  all  accounts 
and  settlements  between  parties  to  revision  (Fuiham  v.  Down,  6  Esp. 
26,  n.). 

Money  paid  as  the  only  means  of  recovering  possession  of  property  to 
which  the  party  is  entitled  is  a  compulsory  payment  and  may  1x5  recfwered 
back  (Shaw  v.  Woodcock,  7  B  &  C.  73).  'J  herefore  a  parly  may  recover 
money  paid  to  obtain  possession  of  property,  on  which  the  party  in  posses* 
sion  claims  a  lien,  though  he  had  no  pressing  necessity  to  obtain  possession 
of  the  property,  and  the  right  of  li^'n  was  doubtful  (lb.).  If  a  man  buy  pro* 
perty  which  is  in  the  hands  of  a  third  person,  who  sets  up  an  untbun^ed 
claim,  and  who  will  not  deliver  unless  that  claim  be  paid,  and  the  purchaser, 
several  months  afterwards  go  and  pay  the  demand,  he  is  bound  to  give  notice 
to  the  seller,  and  if  he  do  nut  he  cannot  recover  the  money  so  paid  from  the 
seller  (Bevan  v.  Waters,  3  C.  &  P.  52l)j). 

it  is  maintainable  against  a  lessee  of  tolls,  who  improperly  exacts  from 
the  pit.  more  toll  than  ought  to  be  taken  (Parsons  v  Blundy,  1  Wight.  22; 
Lewis  V.  Hamond,  2  B.  6&  A.  206 ;  Waterhouse  v.  Keen,  4  B.  &  C.  200); 
or  for  a  fee  pnid  by  a  publican  to  a  justice  of  peace  for  his  license  (Morgan 
V.  Palmer,  2  B.  6&  C.  729 ;  4  D.  &  R.  283).  It  lies  to  recover  the  excess 
of  interest  taken  from  the  pit.  on  an  usurious  bargain  (Smith  v.  Bromley,  2 
Doug.  097,  notes  (a)  and  (6);  Astley  v.  Reynolds,  iStru.  915  ;  Williams  v. 
Heudley,  8  East,  389 ;  Browning  v.  Morris,  Cowp.  792).  In  Fitzroy  v. 
Gwillin,  1  T.  R.  153,  it  was  held  that  belbre  a  party  can  sue  for  recovery 
of  goods  deposited  by  him  as  a  security  lor  a  usurious  loan  of  money,  he 
^'must  tender  all  the  money  really  advanced.  The  action  lies  to 
[  *390  ]  recover  money  paid  to  a  lottery -office  keeper  for  insuring  tickets 
contrary  lo  the  statute  19  Geo.  111.  c.  21  (Jaques  v.  Wiiby,  1  H. 
Bl.  65;  Clarke  v.  Shee,  infra;  Browning  v.  Morris,  infra;  Clayton  v. 
Dilly,  4  Taunt.  165 ;  Thisdewood  v.  (;racroO,  1  M.  &  S.  502;  Drummond 
V.  Day,  1  Esp.  152).  So,  mon(*y  paid  to  a  creditor  to  induce  him  to  concur 
with  others  in  u  composition  agseoment  made  by  au  embariEjised  debtor 
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(Smith  V.  CufT,  6  M.  &  S.  650).  So,  the  proceeds  of  a  policy  of  instirnnoe 
givrn  by  the  debtor  to  his  creditor  for  the  like  purpose  (Alsagcr  v.  Spaldini?, 
4  Biiig.  N.  C.  407);  or  money  paid  by  the  pit.,  n  bankrupr,  as  nn  induce- 
ment to  ihe  del).,  his  creditor,  to  sign  his  certificare  (Lowry  v.  Bourdici*e, 
Douj».  472,  6U7;  Jones  v.  Rarkeiy,  ib.  697,  n. ;  CItirke  v.  Shee,  Cowp, 
200;  Browning  v.  Morris,  ib.  792;  Smith  v.  Bromley,  Doug.  n.  3);  or 
money  pnid  by  A.,  the  pit.,  to  B.,  in  order  to  compromise  a  qui  tarn  action 
of  usury  brought  by  H.  against  A.,  on  the  ground  of  an  usurious  transaciioQ 
between  ihe  latter  and  one  E.  (Williams  v.  Headley,  8  East,  378). 

Monty  p'tif/^  <J*c.,  Ijj/  mistake.']  This  action  sometimes  lies  for  money 
paid  and  hud  and  received  by  deft,  by  m'stake.  Where  a  person,  with  u  full 
kno\\ ledge  of  the  facts,  voluntarily  pays  a  demand  unjustly  made  on  him, 
thou<^h  att(*mpted  to  be  enforced  by  legal  proceedings,  it  will  not  be  consi* 
dercd  as  paid  by  compulsion,  and  he  cannot  recover  it,  though  he  protested 
at  the  time?  of  payment  (Brown  v.  M^Kinnally,  1  Ejsp.  279;  Knibbs  v.  Mall, 
ib.  284  ;  Jeudierne  v.  Slnde,  2  Esp.  572;  Cartwright  v.  Rowley,  ib.  723; 
Luhain  v.  Henderson,  3  B.  &  P.  520;  Brisbane  v.  Dacres,  5  Taunt.  147 ; 
Graham  v.  Tate,  I  M.  &  S.  610,  611  ;  Skyring  v.  Greenwood,  4  B.  &  C. 
:^90;  6  D.  &  U.  268;  Milnes  v.  Duncan,  ib.  679;  Ch.  Contr.630).  Unless 
there  be  fraud  on  the  part  of  the  person  enforcing  the  unjust  claim,  and  a 
knowledge  of  its  unjustness,  in  which  case  money  obtained  through  such 
fraud  may  be  recovered  back  in  this  form  of  action  (Cadaval  (Duke  de)  v. 
Collins,  4  Ad.  &  E.  858;  Payne  v.  Chapman,  ib.  364).  Money  paid  in 
tht:  hurry  of  busin'^ss  under  a  tbrgetfulness  of  the  real  state  of  the  case,  and 
of  the  accounts  between  the  parlies,  might  be  recovered  back  (Lucas  v.  War- 
wick, 1  Moo.  &  R.  293).  But,  if  a  party  making  a  payment  is  obliged  to 
p:ky,  ni  order  to  obtain  possession  of  thin;;s  to  which  he  is  entitled,  the  money 
so  paid  is  not  a  voluntary,  but  a  compulsory,  payment,  and  may  be  reco- 
vered back  (7  B.  &C.  85).  If  a  party  pay  money  under  a  mistake  of /au7, 
he  cannot  recover  it  back  (Bilbie  v.  Lumloy,  2  East,  469;  Brisbane  v. 
I^acres,  5  Taunt.  143) ;  but  if  he  pay  money  under  a  mistake  of  the  real 
facts,  .and  no  laches  are  imputable  to  him  (in  respect  of  the  omitting  to  avail 
himself  of  the  means  of  knowledge  within  his  power),  he  may  recover  back 
such  money  (pe^  Bayley,  J.,  Milnes  v.  Duncan,  6  B.  &  C.  677). 

Thus,  a  bill  of  exchange  was  drawn  in  Ireland  upon  a  stamp  recognised 
by  law,  which  was  less  than  would  be  required  on  an  English  bill,  but  there 
was  nothing  on  the  face  of  the  bill  to  show  that  it  had  been  drawn  in  Ire- 
land ;  the  holder  in  England  never  presented  it  for  payment,  and  held  it  a 
month  aflerit  was  due;  the  acceptor  having  become  bankrupt,  the  holder 
applied  to  the  indorsee  for  payment,  w-ho  transmitted  it  to  him ;  the  latter 
rei'used  to  pay  it,  alleging  that  the  holder  had  made  it  his  own  by  his  laches; 
the  holder  then  threatened  to  sue  him,  alleging  that  the  bill  was  void,  on  the 
ground  that  it  was  drawn  on  an  improper  stamp  ;  the  indorser  inspected  the 
bill,  and  finding  that  the  stamp  was  not  that  required  for  a  bill  of  the  same 
annount  drawn  in  England,  but  ignorant  of  the  fact  that  it  had  been  drawn 
in  iri'land,  paid  the  amount  to  the  *holder:  it  was  held  that  this 
money,  paid  in  ignorance  of  the  fact,  and  there  being  no  laches  [  *391  ] 
imputable  to  the  party  who  paid  the  money,  he  might  recover  it 
back  in  an  action  ibr  money  had  and  received. 

The  plt.\s  bill  of  particulars  stated  the  cause  of  action  to  be  for  the 
amount  of  stakes  deposited  in  the  deft.'s  hands  by  the  pit.  and  R.,  and  won 
by  the  plu  oi*  U. :  held,  that  lie  could  not  recover  the  amount  of  his  own 
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stake  on  proof  that  he  had  re-demanded  it  from  the  defU  before  it  was  paid 
over  (Davenport  v.  Davies,  1  M.  &  W.  670), 

Forgetfulness  of  Facts^  Money  paid  by  the  pit.  to  the  deft,  under  a 
lona  fide  forgetfulness  of  facts,  which  disentitle  the  defl.  to  retain  it,  may 
be  recovered  in  this  form  of  action  (Kelly  v.  Solari,  9  M.  &  W.  54 ;  Bell 
V.  Gardner,  4  Man.  &  G.  11).  It  is  insufficient  to  preclude  a  party  from 
recovering  money  paid  by  hirp  under  a  mistake  of  fact  that  he. had  the 
means  of  knowledge,  unless  he  paid  it  intentionally,  not  choosing  to  investi- 
gate the  fact  (lb.). 

Where  the  father  of  a  bastard  child,  upon  whom  an  order  of  filiation  had 
been  obtained,  paid  several  sums,  in  pursuance  of  the  order  to  the  defl.,  as 
overseer  of  the  poor,  the  child  had  been  supported  at  the  Foundling  Hospital 
for  the  period  during  which  the  payment  had  been  made.  The  father  was 
ignorant  of  these  facts,  and  was  refused  information  respecting  the  child : 
held,  that  he  was  entitled  to  recover  back  these  moneys,  as  having  been  paid 
by  mistake,  and  under  a  concealment  of  circumstances  (Hodgson  v.  WiU 
liams,  6  Esp.  2 ;  and  see  Chappel  v.  Poles,  ante^  p.  884). 

Where  money  was  paid  on  account,  and  a  dispute  aflerwards  occurred 
between  the  parties,  and  a  balance  was  struck,  omitting  to  notice  the  sums 
paid,  and  the  pit.  paid  the  whole  balance,  he  was  permitted  to  recover  the 
sum  paid  on  account,  as  having  been  paid  under  a  mistake  in  the  hurry  of 
business  (Lucas  v.  Worswick,  1  Moo.  &  R.  293).  Where  an  article  is  sold 
which  turns  out  to  be  of  less  value  than  the  price  given  for  it,  the  extra 
price,  if  there  be  no  fraud,  cannot  be  recovered  back  (Cox  v.  Prentice,  3 
M.  &  S.  349 ;  per  Le  Blanc,  J.).  If  the  parties  agree  to  the  weighing  of 
an  article  at  any  particular  scales,  and  in  weighing  it  an  error  occurs  which 
was  not  perceived  at  the  time,  Irom  an  accidental  mistake  of  some  of  the 
weights,  which  makes  the  article  of  more  weight  than  it  really  is,  and  the 
price  is  paid  accordingly,  this  action  lies  (lb.,  per  Ld.  Ellenborougb,  C.  J.). 
The  assignees  of  a  bankrupt,  tenant  for  life,  after  his  death,  were  allowed 
to  recover  the  bygone  rents  from  a  person  who  had  received  them  under 
colour  of  a  fraudulent  assignment  (Pearce  v.  Day,  cited  2  R.  &  M.  124, 
481). 

Where  pit.  paid  to  an  attorney  the  amount  of  his  bill,  which  was  aAcr- 
wards  taxed,  and  reduced  considerably  thereby,  he  cannot  recover  for  the 
difierence  (2  Stark.  85).  A  settlement  of  accounts  will  have  the  same  ope- 
ration as  payment  (4  B.  6s  C.  281 ;  6  D.  &  R.  288). 

A  person  discounting  a  forged  money-bill  may  recover  back  the  money 
in  this  action  (Jones  v.  Hyde,  5  Taunt.  187 ;  cited  in  Cocks  v.  Masterman, 
0  B.  &  C.  905).  So,  in  the  case  of  forged  bank-notes  (lb.).  And  thus, 
where  a  banker,  by  mistake,  paid  a  bill  for  the  honour  of  the  customer, 
whose  nnme  was  forged,  but,  discovering  the  mistake,  gave  notice  thereof 
to  the  holder  in  sufficient  time  to  enable  him  to  give  notice  of  non-payment 
to  the  indorsees,  it  was  held  that  the  money  was  recoverable  from  the 
holder  (Wilkinson  v.  Johnson,  3  B.  &  C.  428;  5  D.  &  R.  403;  cited  in 
Cocks  V,  Masterman,  supra^  per  Bay  ley,  J.;  and  see  Young  v.  Coles,  anUj 
p.  380).  And,  where  the  pits.,  who  were  brothers,  discounted  for 
[  *392  ]  the  defl.,  a  bill-broker,  *a  bill,  which  the  latter  did  not  indorse,  and 
the  signatures  of  the  drawer  and  acceptor,  the  latter  of  whom  kept 
an  account  with  the  pits.,  were  forged,  it  was  held,  that  the  de(\.  was  liable 
to  refund  the  money,  and  that  the  fact  of  his  having  paid  over  the  amount 
to  the  indorsee,  for  whom  ho  was  broker,  did  not  exonerate  him  (Fuller  v. 
Smith,  R.  &  M.  49 ;  Ch.  Contr.  63U). 
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But,  where  the  party  who  pays  the  money  has  the  means  of  knowing,  or 
is  bound  to  know,  the  forgery  ;  or  where,  by  his  delay  in  discovering  the 
forgery,  he  has  deprived  the  holder  of  the  means  of  resorting  to  other  par* 
ties,  he  cannot  maintain  this  action.  Thus,  bankers  who  pay  a  forged 
acceptance  of  a  customer,  made  payable  at  their  house,  to  a  bona  fide 
holder,  and  who  do  not  discover  the  fjrgery  till  it  is  too  late  for  the  holder 
to  give  notice  of  the  non-payment,  cannot  recover  back  the  amount  from 
him  (Smith  v.  Mercer,  6  Taunt.  76 ;  Wilkinson  v.  Johnson,  supra). 

Where  a  bill  purporting  to  have  been  accepted  by  A.  was  presented  for 
payment  to  his  bankers  on  the  day  when  it  became  due,  and  the  latter  be- 
lieving it  to  be  the  general  acceptance  of  A.,  paid  the  amount ;  but  on  the 
following  day  discovering  that  the  acceptance  was  a  forgery,  they  gave 
notice  of  that  fact  to  the  party  to  whom  they  had  paid  the  bill,  and  required 
him  to  return  the  money:  held,  that  the  holder  of  the  bill  is  entitled  to  know 
on  the  day  when  it  becomes  due,  whether  it  was  honoured  or  not,  and  that 
DO  notice  of  the  forgery  having  been  given  on  the  day  when  the  bill  became 
due,  the  parties  who  had  paid  the  money  were  not  entitled  to  recover  (Cocks 
V.  Masterman,  ante^  p.  391).  Qikxre^  why  an  early  communication  on  the 
following  day  should  not  suffice  (Ch.  Contr.  631).  In  general  bankers  who 
pay  a  forged  cheque,  which  purports  to  be  the  cheque  of  a  customer,  must 
sustain  the  loss  (Hall  v.  Fuller,  5  B.  &  C.  750;  Young  v.  Grote,  4  Bing. 
253;  and  see  cases  cited  in  Coles  v.  England  (Bank  of),  2  P.  &  D.  521; 
Davis  V.  England  (Bank  of),  5  B.  &  C.  185);  and,  where  a  banker  pays  a 
cheque  improperly  altered  by  a  third  party,  in  amount,  he  has  no  claim 
against  the  customer  who  drew  it,  beyond  the  original  sum,  unless  the 
forgery  were  caused  or  facilitated  by  any  negligence  of  the  customer  (Hall 
V*  Fuller,  supra;  ib.;  Maltby  v.  Carstairs,  7  B.  &  C.  735;  Young  v.  Grote, 
supra).  The  deO.  knowing  a  cheque  to  be  post  dated,  and  that  the  drawers 
were  insolvent,  presented  it  for  payment  to  the  pits.,  who  were  bankers,  and 
who,  without  knowledge  of  these  facts,  paid  the  amount,  although  they  had 
no  funds  of  the  drawers  in  their  hands  at  the  time,  but  expected  some  in  the 
course  of  the  day:  held,  that  they  were  entitled  to  recover  it  back  (Martin 
v.  Margin,  3  Moo.  635). 

If  a  sheriff  pay  over  the  proceeds  of  a  sale  under  a  fi,  fa.  to  the  pit., 
in  ignorance  of  an  act  of  bankruptcy  committed  by  the  defl.  in  the  action, 
and  is  aderwards  bound  to  pay  the  amount  to  the  assignees,  he  may  recover 
it  from  the  execution  pit.  as  having  been  paid  in  ignorance  of  facts. 

For  those  cases  where  an  agent  may  recover  back  from  his  principal 
money  for  which  the  former  has  prematurely,  and  by  mistake  given  the 
latter  credit  (see  Shaw  v.  Picton,  ante^  p.  371 ;  Young  v.  Cole,  ante^  p. 
391 ;  Fuller  v.  Smith,  supra;  Shaw  v.  Dartnell,  ante,  p.  371).  Where  the 
paymaster  of  a  military  corps  had  given  credit  in  account  to  an  officer  in 
that  corps  from  January,  1817,  to  November,  1820,  for  certain  increased 
pay,  erroneously  supposed  to  bs  granted  by  a  general  order  of  1806,  to  an 
officer  of  his  situation,  and  a  statement  of  that  account  was  delivered  to  the 
officer  in  1821.  In  December,  1816,  the  paymasters  were  informed  by  the 
board  of  ordnance,  that  the  increased  pay  granted  by  the  order  of  1806 
*  would  not  be  allowed  to  persons  in  the  situation  of  the  officer  in 
question ;  the  paymasters  did  not  communicate  this  information  to  [  *393  ] 
the  officer  until  1821,  and  subsequently  to  that  time  they  con- 
tinued to  receive  pay:,  held,  in  an  action  by  his  personal  representative 
to  recover  such  pay,  it  was  not  csmpetent  to  the  paymaster  to  retain  any 
such  sums  of  money  on  account  of  the  sums  which  they  had  credited 
him  for,  by  way  of  increased  pay,  and  which  they  had  albwed  him  to 
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consider  his  own  (or  so  long  a  period  of  ttoie  (Skynng  v.  Greenwood,  4  B. 
&  C.  281). 

One  C,  a  trader,  on  the  6th  of  June,  1888,  assigned  his  efiects  in  trust, 
for  the  benefit  of  his  creditors.  On  the  same  day,  but  before  the  execution 
of  the  assignment,  ^ji.fa*  against  C.  was  delivered  to  a  sheriff's  agent  ki 
London,  under  which  an  officer  levied  upon  the  goods  on  the  6th.  The  trus- 
tees under  the  assignment  paid  the  amount  of  the  levy,  under  protest,  an4 
he  withdrew  from  possession.  It  aAerwards  appeared  that  C.  had  committed 
an  act  of  bankruptcy  on  the  2nd  of  June,  upon  which  a  fiat  issued  on  the 
18lh ;  held,  that  the  trustees  could  not  recover  back  from  the  sheriff  the 
money  so  paid  by  them  to  the  officer,  as  having  been  paid  under  a  mistake 
of  facts,  as  the  money  was  not  paid  under  a  mistake  of  facts,  but  upon  a 
speculation  or  bargain,  the  failure  of  which  could  not  entitle  the  trustees  to 
recover  it  back  (Harris  v.  Lloyd, ^5  M.  &  W.  434). 

Where  the  drawer  of  a  bill  accepts  and  pays  it  under  a  mistaken  notton, 
that  the  bill  is  drawn  by  his  creditor,  he  cannot  recover  the  amount  from  a 
bon&Jifle  holder,  on  the  drawing  proving  to  be  a  forgery  (Price  v.  Ncal,  8 
Burr.  1354  ;  Wilkinson  v.  Johnson,  3  B.  «&  C.  4H4 ;  5  D.  &  R.  736 ;  Bar. 
her  V.  Gingell,  3  Esp.  60).  Where  the  captain  of  a  king's  ship,  which 
brought  home  treasure  from  abroad,  for  which  he  is  allowed  freight,  believing 
that  the  admiral  was  entitled  to  a  share,  paid  him  a  third,  but  discovering 
afterwards  that  the  admiral  was  not  so  entitled,  brought  his  action  to  recover  it 
back,  it  was  held  not  to  lie,  because  he  had  paid  it  with  full  knowledge  of 
the  facts,  although  in  ignorance  of  the  law,  and  because  it  was  not  agninat 
conscience  in  the  executor  to  retain  it  (Brisbane  v.  Dacres,  5  Taunt.  143). 

But  if  an  underwriter,  supposing  a  ship  to  be  lost  on  which  he  had  under- 
written a  policy,  has  paid  for  a  total  loss,  and  she  afterwards  returns  to  port, 
he  has  a  right  to  recover  back  his  money,  he  having  paid  it  under  a  belief 
that  the  ship  had  been  lost  (Moses  v.  M'Ferlnne,  2  Burr.  1010;  Gomery  v. 
Bond,  3  M.  6&.  S.  378).  In  Bilbie  v.  Lumley,  2  Bast,  469,  a  material  fact 
had  been  concealed  from  the  underwriter  which  would  have  afforded  him  a 
defence,  but  afler  he  had  been  apprized  of  the  concealment  he  paid  the 
money,  not  being  at  the  time  awart^  of  the  legal  effect  thereof;  held  he  could 
not  recover  back  the  amount.  The  action  does  not  lie  to  recover  money 
paid  on  a  legal  judgment,  although  it  was  afterwards  discovered  that  tte 
money  was  not  due,  and  the  parry  by  finding  a  lost  receipt,  &c.,  would  ba 
in  a  position  to  pi'ove  the  fact  (Marriott  v.  Hamptxm,  7  T.  R.  269;  Best  t. 
Atkinson,  2  Camp.  63);  or  money  mistakenly  paid  into  court  (Malcolm  v. 
Fullerton,  2  T.  R.  545;  Reynolds  v.  Wei)b,  6  Sco.  699);  or  levied  uoder 
an  irregular^.ya,  (Habberton  v.  Wakefield,  4  Gump.  58). 

But  the  action  lies  to  recover  money  paid  under  a  void  authority,  as  under 
sentence  of  a  court  which  had  no  jurisdiction  (Newdigate  v.  Davy,  1  Ld. 
Raym.  742 ;  Linden  v.  Hooper,  Cowp.  419;  Thurston  v.  Mills,  16  East, 
270).  But  it  does  not  lie  lor  money  paid  under  a  distress  for  poor's  rate, 
which  has  subsequently  been  quashed  without  previous  notice  of  appeal 
under  41  Geo.  Hi.  c.  23,  s.  2  (Priestly  v.  Watson,  2  C.  &  M.  691).  The 
pit.  paid  the  sheriff  the  ^amount  of  a  ibrlerted  recognisance,  in  order 
[  *394  ]  to  prevent  a  sale  of  his  goods.  The  sessions  afterwards  mitigated 
the  n-cognisanceto  a  small  sum,  for  which  alone,  the  slieriff  render- 
ed an  account  to  the  exchequer.  Held,  thai  the  sessions  were  not  authorized 
m  mitigating  the  recognisance,  the  pit.  could  recover  against  the  sheriff  (or 
the  surplus  of  the  money,  though  he  had  made  an  express  promise  to  repay 
it  (Haynes  v.  Hayton,  7  B.  &  G.  293). 

If  a  party,  with  full  knowledge  of  the  cause  of  action,  pay  a  sum  demand* 


HONEt  HAD  AND  RECEIVED:  894 

ed  and  sought  to  be  recovered  by  an  action,  commenced  even  by  bailable 
procesES,  but  not  proceeded  with  to  judgment,  he  cannot  recover  back  the 
amount,  although  the  demand  was  unjust  and  unfounded,  there  being  no 
fraud  or  knowledge  on  the  part  of  the  pit.  in  the  action  that  his  claim  is  un- 
founded, it  being  notwithstanding  the  payment  a  voluntary  and  not  a  com- 
pnlsory  payment  (Hamlet  v.  Richardson,  0  Bing.  644;  see  Milnes  v.  Dun* 
cBin  per  Holroyd,  J.,  6  B.  &  C.  679;  Miles  v.  Dele,  3  Stark.  25;  and  see 
Dupen  V.  Keeling;  4  C.  &  P.  102;  Robson  v.  Eaton,  1  T.  R.  62;  Belcher 
V.  Mills,  2  C.  M.  &  R.  150).  It  has  been  held,  that  where  the  pit.  allowed 
defl.  to  retain  a  sum  of  money  under  an  order  of  court  obtained  by  her  for 
taxation  of  his  costs,  she  could  not  aflerwards  sue  him  for  the  amount  (Kel- 
dall  V.  Atken,  10  Bing.  438 ;  see  Gobden  v.  Kendrirk,  4  T.  R.  432  n.  (a); 
and  Hamlet  v.  Richardson,  supra^  per  Tindal,  C.  J.).  But  where  money 
has  been  paid  in  order  to  obtain  his  release  under  a  ca,  $a.  fraudulently  ob- 
tained, he  may  recover  such  sum  back  (Cadaval  (Duke  de)  v.  Collins,  4  Ad. 
&  E.  858  ;  see  Pitt  v.  Combes,  2  Ad.  &  E.  459).  Where  A.,  who  was  in- 
debted to  B.,  paid  such  debt  to  the  attorney  of  a  person  suing  A.  in  B.'s 
name,  but  without  B.'s  authority,  and  A.  is  obliged  to  pay  B.  again,  A.  may 
recover  back  from  the  attorney  the  sum  paid  to  him,  although  the  atiorney 
conceived  he  was  acting  under  the  real  authority  of  B.  (Robson  v.  Eaton,  1 
T.  R.  62).  Where  a  bankrupt,  after  obtaining  his  certificate,  was  about  to 
be  arrested  by  the  sheriff  on  a  ca,  sa,  for  a  debt  proveable  under  the  com- 
mission, but,  to  prevent  such  arrest,  paid  to  the  sherifF,  under  protest,  the 
amount  indorsed  on  the  writ;  held,  that  he  might  recover  it  back  in  this  ac- 
tion (Payne  v.  Chapman,  4  Ad.  &  E  364). 

Where  the  action  is  brought  to  recover  money  paid  by  mistake,  the  pit: 
must  go  into  evidence  of  the  whole  transaction  and  the  circumstances  under 
which  he  paid  it ;  and  it  must  be  clearly  made  out  that  the  payment  was 
made  in  consequence  of  the  pit.  supposing  something  to  have  taken  place,  or 
some  fact  to  have  happened,  which  turns  out  to  be  otherwise  than  he  sup- 
posed. Where  the  demand  is  connected  with  any  instrument  or  writing,  the 
latter  must  be  produced  and  proved. 

lilegal  Contract.]  Money  paid  on  an  illesai  contract  may  sometimes  be 
recoverable  in  this  ac'ion,  when  the  contract  remains  executory,  and  the  pit. 
dissents,  and,  in  disaffirmance  of  it,  endeavours,  by  his  action,  to  recover  his 
money ;  though  the  pit.  and  deft,  be  in  pari  delicto  (Uowson  v.  Hancock,  8 
T.  R.  575;  Aubert  v.  Walsh,  3  Taunt.  277;  Busk  v.  Walsh,  4  ib.  290; 
Lowry  v.  Bourdica,  2  Doug.  470;  Williams  v.  Headley,d  East,  380,  n.  (a); 
Clark  V.  Shee,  Camp.  200 ;  Browning  v.  Morris,  ib.  792 ;  Tappenden  v.  Ran- 
dall, 2  B.  &  P.  467 ;  Hastelow  v.  Jackson,  8  B.  &  C.  224).  As,  in  the 
case  of  a  premium  or  sum  of  money  paid  to  or  deposited  with  the  other  con- 
tracting party  on  un  illegal  insurance  of  wager,  if  the  pit.  before  the  risk  on 
the  policy  began,  or  his  chance  of  winning  can  be  ascertained,  or  the  wager 
can  be  decided,  disaffirm  or  rescind  the  contract,  he  may  maintain  this  ac- 
tion against  the  other  party  for  the  ^amount  which  he  has  paid 
(Smith  V.  Bielmore,  4  Tauut.  477).  But  a  premium  paid  on  a  [  *395  } 
wagering  policy  is  not  recoverable  a(\er  the  event  (Paterson  v. 
Powell,  9  Bing.  320).  As  where  A.,  in  consideration  of  210/.,  gave  B.  a 
bond  lor  the  payment  of  an  annuity  of  100/.,  until  the  hop  duties  should 
amount  to  a  certain  sum,  and  it  was  held  that  A.,  who  brought  his  action 
before  that  event  happened,  was  tlierefore  entitled  to  recover,  on  the  ground 
that  the  contract  still  remained  executory  (Tappenden  v.  Randall,  2  B.  P; 
467);  soy  in  other  cases  of  wagers,. where  they  have  been  deiermined  before 
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the  risk  began  (Aubert  v.  Walsh,  3  Taunt  277 ;  Busk  v.  Walsh,  4  ib.  200 ; 
Lowry  v.  Bourdica,  2  Doug.  470;  8  East,  381,  n. ;  Ch.  Contr.  620—637). 
A  principnl,  who  has  lodged  money  in  an  agent's  hands  for  an  illegal  pur- 
pose, may,  before  the  money  is  so  applied,  countermand  the  agent's  authority, 
and  recover  it  back,  as  money  had  and  received  to  his  use  (Taylor  v.  Lon* 
dey,  9  East,  49).  A  distinction  however,  appears  to  prevail  where  the  con- 
tract is  merely  illegal  j  or  where  it  is  in  furtherance  of  some  object  malum  in 
se,  or  grossly  immoral,  in  which  case  it  is  said,  the  court  will  not  interfere 
(Farmer  v.  Russel,  1  B.  &  P.  298;  Aubert  v.  Mage,  2  B.  &  P.  371 ;  Can- 
non  V.  Boyce,  3  B.  &  Ad.  179). 

Where  money  is  deposited  in  the  hands  of  a  stakeholder,  upon  the  event 
of  an  illegal  wager,  or  one  of  a  foolish  nature,  and  such  as  the  court  ought 
not  to  be  called  on  to  try,  either  party,  even  the  loser,  may  recover  it  back, 
if  he  demand  a  return  before  the  event  be  decided  (Eltham  v.  Kingsman,  1 
B.  &  A.  683);  or  any  time  before  the  money  has  been  paid  over  (O>tton  v. 
Thurland,  5  T.  R.  405 ;  Bate  v.  Cartwright,  7  Pri.  540 ;  Smith  v.  Bricknell, 
4  Taunt.  474 ;  Ch.  Ck>ntr.  622 ;  Hastelow  v.  Jackson,  8  B.  &  C.  221 ;  Hod- 
son  V.  Terrel,  1  C.  &  M.  797 ;  Robinson  v.  Mears,  6  D.  &  R.  26).  In 
Egerton  v.  Furgman,  Ry.  &  M.  213 ;  Abbott,  C.  J.,  refused  to  try  an  action 
against  a  stakeholder  to  recover  the  stake  deposited  by  the  pit.  on  a  dog- 
iight,  and  which  the  pit.  claimed  afler  the  event  was  decided,  but  before  the 
D[K>ney  was  paid  over,  but  as  it  was  unnecessary  to  try  the  question  which 
dog  had  \^on  the  fight,  the  pit.  claiming  only  his  stake ;  semb!e^  the  pit.  was 
entitled  to  recover  (see  ib.  214,  n.).  Although  the  wager  be  illegal,  the 
stakeholder  ceases  to  be  liable,  if^  he  pay  over  the  stakes  to  the  winner  with- 
out notice  or  dispute  (Ch.  Contr.  622). 

Where  a  party  elects  to  rescind  an  illegal  contract,  he  must  do  so  in  due 
time.  On  a  policy  of  insurance,  "on  goods  on  board  the  A.,  (a  Spanish 
ship),  or  any  other  ship  or  ships  at  or  from  New  Orleans  and  Pensacola,  to 
a  port  in  the  United  Kingdom,''  P.,  at  the  time  of  effecting  the  policy  belong- 
ing to  Spain,  and  N.  O.  to  America,  which  latter  country  was  at  war  with 
this  country,  but  Spain  was  neutral ;  the  policy  was  intended  to  cover  an 
importation  of  cotton  wool  from  N.  O.  to  L. ;  held  that,  supposing  this  to  be 
a  case  where  the  assured  was  at  liberty  to  rescind  the  contract,  yet  as  he 
had  not  given  any  notice  to  the  underwriter  of  his  intention  to  do  so,  he 
could  not  maintain  an  action  to  recover  back  the  premium,  though  no  cargo 
was  loaded  on  board  the  ship  named,or  any  other  ship  covered  by  the  policy, 
Lord  Ellenborough  observing,  "  I  confess,  I  wish  wc  had  never  departed  from 
the  plain  and  intelligible  rule,  that  where  a  contract  is  founded  upon  a  con- 
sideration clearly  illegal,  neither  party  should  be  allowed  a  locus  standi  and 
receive  any  assistance  in  a  court  of  justice :  however,  in  the  present  case, 
giving  the  utmost  latitude  to  the  doctrine  that  there  ought  to  be  a 
{  *396  ]  iocus  p<B7iitentuB,  and  that  the  party  ^ought  not  against  his  will  to 
be  com[)elicd  to  adhere  to  the  contract,  I  see  nothing  to  lead  me  to 
the  conclusion,  that  this  party  withdrew  from  the  contract;  he  manifested  no 
such  intention  before  the  bringing  of  the  action"  (Palyast  v.  Leckie,  6  M.  & 
S.  290). 

Illegality  of  the  consideration  of  a  contract,  must  in  all  cases  be  specially 
pleaded  (Clutterbuck  v.  CofRn,  4  Sco.  N.  R.  609 ;  Fenwick  v.  Laycock,  1 
il>  B.  414;  and  see  Daintree  v.  Hutchinson,  10  M.  d&  W.  85). 

The  money  is  also  recoverable,  though  the  contract  be  executed,  where 
the  pit.  is  not  in  pari  ddicto  with  the  dcA.  (Jacques  v.  Withy,  1  II.  Bl.  65 ; 
Williams  v,  Hedley,  8  East,  378;.Goodall  v.  Lowndes,  6  Q.  B.  465);  as 
where  money  is  extorted  from  the  plu  by  the  threat  of  prosecuting  a  penal 
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action  ari^ainst  him  (lb.;  Unwin  v.  Leaper,  1  Man.  &  G.  747;  see  Goodall 
V.  Lowndes,  supra). 

The  agent  of  a  party  to  an  illegal  contract,  who  receives  money  under  it 
to  the  use  of  his  principal,  cannot  set  up  the  illegality  of  the  transaction  in 
an  action  brought  against  him  by  his  principal  (Tenant  v.  Elliott,  1  B.  &  P. 
8 ;  Farmer  v.  Russel,  ib.  296 ;  but  see  McGregor  v.  Lowe,  Ry.  &  M.  87 ; 
Hastelow  v.  Jackson,  8  B.  4c  C.  224;  Bousfield  v.  Wilson,  16  M.-&  W. 
185 ;  see  Griffith  v.  Young,  12  East,  513). 

Money  fairly  lost  and  won  at  play  is  not  recoverable  back,  except  in  an 
action  founded  on  the  statute  (Thistlewood  v.  Cracrof\,  1  Moo.  dz;  S.  500); 
nor  money  lent  for  the  purposes  of  illegal  gaming  (AUport  v.  Nutt,  1  G.  B. 
974;  M^Kinnell  v.  Robinson,  8  M.  dz;  VV.  441);  nor  money  paid  to  compro- 
mise an  offence  of  a  public  nature  (Goodall  v.  Lowndes,  6  Q.  B.  464).  A 
premium  on  a  wagering  policy  is  not  recoverable  after  the  event  (Paterson 
v.  Powell,  9  Bing.  820). 

When  a  f]];^ed  sum  has  been  paid  to  a  parish  by  the  putative  father  of  a 
bastard  child,  the  residue  of  the  sum  unexpended  may  be  recovered  in  this 
action  (Watkins  v.  Hewlett,  1  B.  d&  B.  1).  So,  though  the  defts,  (the  over- 
seers who  had  received  the  money)  had  paid  over  the  money  to  their  succes- 
sors (Chappel  V.  Poles,  2  M.  &  W.  867);  and  semhle,  the  whole  sum  paid 
was  money  had  and  received  to  the  plt.'s  use  from  the  time  of  payment,  the 
contract  being  from  the  beginning  illegal  and  void  (lb.). 

If  an  illegal  contract  be  executed,  and  both  parties  are  in  pari  delictOy  no 
action  lies  to  recover  money  paid  under  it  (Andree  v.  Fletcher,  8  T.  R.266; 
Rowson  V.  Hancock,  8  T.  R.  575 ;  1  East,  96 ;  Thistlewood  v.  Cracrof\,  1 
Moo.  &,  S.  500 ;  Stokes  v.  Twitchin,  8  Taunt.  492 ;  Paynton  v.  Cattle,  1 
Moo.  &  R.  265). 

The  amount  of  a  bill  given  to  the  deft,  to  secure  him  an  undue  preference 
over  other  creditors  of  the  pit.  and  to  induce  him  to  sign  a  composition  deed, 
and  which  was  afterwards  voluntarily  paid,  cannot  be  recovered  in  this  action 
(Wilson  V.  Ray,  10  Ad.  6&  E.  82).     Illegality  cannot  be  set  up  in  non  as 
sumpsit  (Martin  v.  Smith,  4  Bing.  N.  C.  486). 

Evidence  for  Defendant. 

Evidence  for  deft,  may  consist  in  rebutting  the  plt.'s  necessary  proofs, 
which  may  be  readily  collected  from  the  above.  The  plea  of  non  assumpsit 
operates  both  as  a  denial  of  the  receipt,  and  of  the  existence  of  those  facts 
which  make  it  a  receipt  to  the  plt.'s  use  (R,  G.  H.  T.  4  Will.  IV,;  see  Ap- 
pendix).   For  other  defences,  see  the  various  titles  in  the  work. 

It  is  seldom  necessary  to  plead  specially  in  this  action.  It  is  only  requi- 
site when  the  deft,  admits  the  original  receipt  of  the  *money  for 
plt.'s  use,  and  as  his  property,  and  relies  on  matter  of  avoidance ;  [  *897  ] 
that  is,  on  facts  which  show  that  the  plt.'s  right  had  subsequently 
ceased,  as  that  it  was  received  to  be  remitted  to  another,  and  remittance  ac- 
cordingly (M'Carthy  v.  Calvin,  9  Ad.  &  E.  607 ;  see  Kington  v.  Kington, 
11  M.  &  W.  233).  There  the  deft,  pleaded,  that  after  the  making  of  the 
promise,  to  wit,  on,  &c.,  the  pit.  requested  him  to  send  the  said  sum  of 
money  to  him  by  post,  and  that  he  did  so ;  this  was  held  bad  on  special  de- 
murrer for  want  of  averment,  either  that  there  was  no  prior  request  to  pay, 
or  that  the  deft,  was  always  ready  to  pay  (lb.). 

Under  non  assumpsit  the  deft,  may  show,  that  though  the  money  was 
received  by  him,  it  was  not  received  for  the  use  of  the  pit.,  but  of  a  third 
person  (Clark  v.  Dignam,  8  M.  dc  W.  478).    Where  the  deft,  pleaded,  that 
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the  money  received  was  the  amount  of  certain  goods  consigned  to  the  defl. 
as  a  security  for  any  advances  he  might  make,  with  a  power  of  sale  to  n^im- 
burse  himself,  and  that  he  sold  the  goods  accordmgly:  held,  that  amounted 
to  the  general  issue,  as  it  denied  that  the  proceeds  were  received  to  the  plt.'s 
use  (Solly  v.  Neish,  2  C.  M.  &  K.  255).  So,  a  plea,  showing  that  before 
the  money  was  received  there  was  a  contract  that  the  defu  might  have  a  lien 
upon  it  (Williams  v.  Vines,  14  Law  J.  326,  Q.  B.) 

Nan  assumpsit  is  the  proper  plea,  where  a  trustee  is  sued  by  his  cestui 
que  trust  for  money  which  he  holds  as  a  trustee  merely  (Mitcham  v.  Eicke, 
3  M.  &  W.  408;  Burtlett  v.  Dimond,  14  M.  &  W.  49)  or  which  he  has 
paid  pursuant  to  the  trust  (Moore  v.  Eddowes,  7  C.  &  P.  203) ;  or  which  he 
has  received  under  a  trust  which  is  still  open,  for  in  such  cases  the  money 
is  received  to  the  use  of  the  trust,  and  not  of  the  pits.  (Case  v.  Roberts,  Holt, 
601 ;  Edwards  v.  Bates,  2  D.  &  L.  299). 

So,  in  an  action,  by  the  assignees  of  an  insolvent,  for  money  had  and 
received  to  their  use,  the  deft,  might  show  under  non  assumpsit^  that  the 
'  money  was  received  for  the  use  of  the  insolvent,  against  whom  the  deft,  has 
a  set-off  (Wainright  v.  Clement,  4  M.  &  W.  398,  per  Parke,  B  ) 

So,  in  actions  by  and  against  assignees  of  bankrupts^  sheriffsy  creditors^ 
^.,  to  try  the  validity  of  a  fiat,  or  of  an  execution  against  the  bankrupt's 
e&cts,  on  a  question  of  fraudulent  preference  (Ch.  jun.  PI.  228). 

So,  a  stakeholder  who  duly  holds  or  has  duly  paid  over  stakes  to  the 
winner  of  a  legal  wager,  &c.,  may  plead  non  assumpsit^  especially  where 
the  pit.  claims  the  stakes  of  the  other  party  as  winner,  but  in  reality  is  not 
entitled  to  these  stakes  (Ch.  Contr.  486,  487).  If  the  money  had  been 
deposited  in  the  hands  of  the  deft,  to  abide  the  event  on  which  a  wager  shall 
have  been  made  for  a  sum  of  money  to  be  awarded  to'  the  winner  of  an 
unlawful  game,  and  the  wager  sue  as  such  winner,  this  defence  should  be 
specially  pleaded  (see  '*Gamino,"  Daintree  v.  Hutchinson,  10  M.  &  W.  85; 
Allport  v.  Nuit,  14  Law  J.  272,  C.  P.;  Applegarth  v.  Colley,  10  M.  &  W. 
723).  So,  the  defence  that  the  money  has  been  deposited  in  the  deft's 
hands,  or  any  other  illegal  contract,  should  bespecially  pleaded  (see  **  Ille- 
gal COKTKACrs''). 

In  assumpsit  for  money  received  by  the  defl.,  for  the  use  of  the  pit.  as 
assignee  of  a  bankrupt,  the  defl.  pleaded  that  although  the  money  was  in 
his  possession  afler  the  bankruptcy,  yet  it  was,  in  fact,  received  by  the  defl. 
before  the  bankruptcy ;  but,  at  the  time  of  issuing  the  fiat,  the  bankrupts 
were  indebted  to  him  in  a  larger  sum,  which  he  chimed  to  set  off:  held,  that 
the  plea  was  bad  (Wood  v.  Smith,  4  M.  &  W.  522). 

The  defl.  cannot,  on  a  plea  of  the  general  issue,  give  in  evidence 
{  *398  ]  *that  the  money  was  received  in  respect  of  an  illegal  wager  (Mar- 
tin V.  Smith,  4  Bing.  N.  C.  436). 

To  an  action  by  the  assignees  of  an  insolvent  for  money  had  and  re- 
ceived :  plea,  that  the  insolvent  and  his  partner  were  indebted  to  the  defL 
in  451/.  185.  for  money  lent,  money  paid,  and  interest,  and  that  an  account 
was  stated  between  them  concerning  this  sum ;  that  the  deA.  set  off  and 
allowed  to  the  insolvents  this  sum,  and  exonerated  and  discharged  them  from 
the  payment  thereof  in  full  satisfaction  and  discharge  of  the  promises  in  the 
first  and  second  counts,  as  to  the  said  sum,  which  set-off  and  allowance  the 
insolvents  accepted  in  full  satisfaction  and  discharge:  replication,  that  the 
insolvents  were  not  indebted  to  the  defl.  in  manner  and  form,  &c. :  held 
good,  for  that  the  defl.  by  traversing  the  debt,  had,  in  fact,  traversed  the 
account  stated  (Learmouih  v.  Grandine,  4  M.  &  W.  658).  Plea,  that  the 
said  moDey»  '*  being  the  money  in  the  declaration  mentioned^''  was  the  pro- 
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oeeds  of  divers  goods  pledged  with  a  power  of  sale  to  the  defts.  by  persons 
whom  the  pits,  allowed  to  hold  the  goods  as  their  own,  and  which  wr;re  the 
joint  property  of  those  persons  and  the  pit.,  and  that  the  ded.  was  willing  to 
set  off  against  the  proceeds  of  the  goods  the  advance  made  upon  them. 
Replication,  that  the  deft.,  of  his  own  wrong,  and  without  the  cause  alleged, 
broke  his  said  promise ;  and,  further,  that  the  action  was  brought,  not  only 
lor  the  proceeds  of  the  goods  mentioned  in  the  plea,  but  also  for  the  proceeds 
of  other  goods.  Held,  on  special  demurrer,  that  the  replication  was  bad, 
because  it  alleged  that  the  de(\.  broke  his  promise;  when  the  plea,  in  effect 
was,  that  he  never  made  one,  and  not  an  excuse  for  a  breach ;  2ndly, 
because  the  plea  claimed  for  the  defl.  an  interest  in  the  goods,  and  also 
asserted  an  authority  from  the  pit.  (Solly  v.  Neish,  2  C.  M.  &  R.  355). 
SembiCi  admitting  th»t  the  de  injurtA^  dec.,  put  the  whole  plea  in  issue ; 
nevertheless,  the  new  assignment  did  not  make  the  replication  double  (lb*)* 

Failure  of  Qmsideratian,']  In  an  action  by  an  allottee  in  a  projected 
railway,  upon  the  failure  of  the  scheme,  for  the  recovery  of  his  deposit,  . 
where  be  had  executed  the  usual  subscribers*  deed,  there  being  no  evidence 
that  such  execution  was  obtained  by  fraud,  the  deA.  under  the  direction  of 
the  judge,  obtained  a  verdict:  held,  that,  as  the  pit.  should  have  been  non- 
suited, a  rule  for  a  new  trial  ought  not  to  be  granted,  although  some  obser- 
vations made  by  the  learned  judge  to  the  jury,  as  to  what  would  constitute 
fraud,  might  not  be  legally  correct,  but  in  such  a  case  the  court  will  grant  a 
rule  to  enter  a  nonsuit  (Atkinson  v.  Pocock,  1  Exch.  796), 

An  allottee  of  shares  in  a  projected  railway  company,  who  has  paid  his 
deposit,  and  executed  the  usual  subscribers'  deed,  may  recover  back  the 
deposit  in  an  actiof  for  money  had  and  received,  if  the  scheme  fails,  and  he 
can  show  that  he  was  induced  by  fraud  to  sign  that  deed  (Atkinson  v.  Pocock, 
Vane  v.  Cobbold,  12  Jur.  60 ;  17  Law  J.  97  Exch. ;  1  Exch.  798), 

In  such  cases  it  is  not  necessary  that  there  should  be  indictable  fraud ;  it 
is  sufficient  to  show  either  moral  fraud  in  the  deft.,  practised  either  directly 
or  by  his  adopting  the  misrepresentation  of  others,  as  by  his  receiving  money 
knowing  that  it  has  been  paid  in  consequence  of  such  misrepresentation;  or 
that  a  fraud  has  been  committed  by  an  agent  of  the  deft,  acting  in  the  course 
of  his  business  (lb.).  Sembky  that  the  directors  of  a  railway  project  cannot 
be  considered  agents  of  each  other,  so  as  to  render  one  of  them  liable  for  a 
fraudulent  misrepresentation  made  by  another,  unless  he  afterwards  adopts 
it,  or  knowingly  receives  the  fruits  of  it  (Ib.)^  Semble^  per  Alderson,  B., 
that  the  expression  in  a  letter  of  allotment  of  shares  in  a  railway  project,  thai 
.if  the  deposits  are  not  paid  before  a  certain  time  the  allotment  shall  be  void, 
means  that  it  shall  be  voidable  at  the  option  of  the  directors  of  the  company 
(lb.). 

The  alleged  fraud  consisted  in  statements  published  by  the  secretary  to 
the  company,  relative  to  the  .number  of  shares  allotted,  and  the  money  paid 
upon  them,  which  afterwards  proved  to  be  false.  It  was  not  shown  that 
the  defendants  had  given  any  authority  to  the  secretary  to  make  these 
statements.  The  jury  having  found  that  they  were  fraudulently  made— 
senMe^  that  the  defts.  were  liable  for  such  fraudulent  misrepresentations 

<ib.). 

Money  Paid!\  Pit.  having  accepted  a  bill  for  deft.'s  accommodation, 
defended  an  action  brought  by  the  indorsee,  and  finally  paid  the  amount, 
with  the  costs  of  the  action.  In  assumpsit  for  money  paid  the  jury  were 
directed,  that  if  the  deft,  requested  the  pit.  to  undertake  the  defence  (as  to 
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which  there  was  some  evidence,  though  no  express  request  proved),  the  costs 
were  recoverable  in  this  action :  held,  that  direction  was  right  (Ganard  v. 
Cottrell,  10  Q.  B.  679). 
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Form  of  Remedy  and  Pleadingn. 

Where  a  person  lends  money  to  the  deA.,  or  to  another  on  his  account, 
and  at  his  request,  the  law  presumes  an  undertaking  on  his  part  to 
repay  it,  and  assumpsit  or  debt  will  lie  against  him  lor  the  amount  (2  Ld. 
Raym.  1216;  Stevenson  v.  Hardie,  2  Bl.  R.  8'27  ;  B.  N.  P.  131 ;  Com. 
Dig.  Debt,  A,  4;  Stra,  1060).  Money  lent  to  the  defl.  himself  may  be 
recovered  under  the  common  count  for  money  lent,  though  delivered  to  a 
third  person  at  the  deft.'s  request  (Bull  v.  Sibbs,  8  T.  R.  328).  But,  where 
the  money  is  lent  to  a  third  person  at  the  request  of  the  deR.,  and  both  are 
liable  to  repay  it  to  the  pit.,  the  one  on  the  loan,  and  the  other  by  virtue  of 
a  collateral  undertaking,  which  must  be  in  writing,  pit.  must  declare  against 
him  specially  (Forth  v.  Stanton,  1  Saund.  211  a,  h]  Butcher  v.  Andrews,  1 
Salk.  23;  3  Salk.  15;  Cnrth.  446 ;  Marriott  v.  Lister,  2  Wils.  141 ;  Steven- 
son  V.  Hardie,  3  Wils.  388 ;  Matsom  v.  Wharam,  2  T.  R.  81 ;  Stone  v. 
M^Nair,  1  Moo.  126).  A  declaration  against  a  husband  for  money  lent  to 
his  wife,  at  his  request,  is  maintainable  (Stevenson  v.  Hardie,  3  Wils.  368)  ; 
otherwise,  if  it  be  alleged  that  it  was  lent  to  her  at  her  request,  or  was  lent 

to  both  at  their  joint  solicitation  *(Stone  v.  M'Nair,  8  Pri.  48).     la 
[  *399  ]  general,  there  must  have  been  a  loan  of  money  to  ^support  this 

count,  but  an  advance  of  foreign  coin  is  sufficient  (Harrington  t. 
M'Morris,  6  Taunt.  228). 

Money  advanced  upon  a  contract  to  pay  it  on  demand,  or  to  execute  a 
mortgage,  may,  after  refusal  to  execute  the  mortgage,  be  recovered  back 
under  a  counc  for  money  lent  (Bristowe  v.  Needham,  9  M.  &  W.  729). 
When  the  exchange  of  sureties,  notes,  &c.,  is  not  a  loan  (see  Glyn  v.  Hartell, 
8  Taunt.  208).  Where  the  pit.  lent  the  defl.  money  and  received  from  him 
shares  in  a  company  as  security,  and  agreed  to  give  twenty-one  days'  notice 
to  defl.  before  proceeding  to  compel  the  repayment  of  the  loan  or  any  part 
thereof,  and  upon  repayment  of  any  part  of  the  loan  to  give  back  a  proportion- 
ate amount  of  shares :  held,  that  after  twelve  days  the  pit.  was  not  bound  to 
declare  specially,  averring  ^  tender  of  the  shares,  but  that  he  might  declare 
in  indebitatus  assumpsit  for  money  lent  (Scott  v.  Parker,  1  Q.  B.  109);  and 
sometimes  the  pit.  may  recover  on  this  count,-  though  a  special  agreement 
has  been  entered  into  and  rescinded  (James  v.  Cotton,  7  Bing.  266).  In 
that  case  it  appeared  that  the  pit.  agn?ed  to  let  the  deft,  land  on  building 
leases,  and  to  lend  him  10,000/.  to  assist  in  erecting  twenty  houses,  the 
money  to  be  rt;paid  by  June,  1 828).  The  deft,  agreed  to  build  the  houses, 
to  convey  them  as  a  security  for  the  loan,  and  to  repay  the  money.  When 
six  houses  were  built  and  1168/.  had  been  advanced,  the  pit.  requested  the 
deft,  not  to  go  on  with  the  other  fourteen  houses,  and  the  deft,  resisted. 
Held,  that  after  June,  1828,  the  pit.  might  recover  1168/.,  on  a  count  for 
money  lent,  and  that  he  need  not  sue  upon  the  agreement^  as  it  had  been 
rescinded  by  mutual  consent,  besides  which  there  was  no  condition  render- 
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ing  the  advance  of  the  whole  sum  essential  to  the  recovery  of  the  paft 
ad  vn need. 

Where  the  de(l.  gave  a  memorandum,  whereby  he  acknowledged  the 
receipt  from  the  ph.  of  a  sum  of  money  "on  behalf  of  E.  P.,  an  infant  and 
whereby  the  det\.  promised  to  bo  accountable  for  such  sum  on  demand  :  held, 
that  the  memorandum  was  evidence  to  support  a  count  for  money  lent  against 
the  deft.  (Harris  v.  Huntback,  1  Burr.  373). 

The  common  count  is  not  sustainable  if  the  loan  was  effected  by  a  transfer 
of  stock,  which  is  not  money  (Nightingale  v.  Devisme,  5  Burr.  2589 ;  Jones 
V.  Brindley,  1  East,  1  ;  Maxwell  v.  Jameson,  2  B.  &  A.  51 ;  but  see  SaniMel 
v.  Bunbury,  2  C.  B.  803). 

Where  money  is  advanced  or  secured  by  a  deposit  of  goods  the  lender  has 
his  remedy  against  the  borrower  by  this  action  without  returning  the  goods  ; 
and,  to  discharge  the  borrower,  there  must  be  a  special  agreement  to  stand 
to  the  pledge  only  (South  Sea  Company  v.  Duncombe,  2  Stra.  910 ;  England 
(Bank  of)  v.  Glover,  2  Ld.  Raym.  753;  Lawton  v.  Newland,  2  Stark.  73; 
Ernes  V.  Widdowson,  4  C.  &  P.  151 ;  see  Home  v.  Parker,  2  T.  R.  176, 
cited  Boyson  v.  Coles,  6  M.  &  S.  24,  per  Bayley,  B.).  In  a  mortgage  case 
it  has  been  held,  that  as  every  mortgage  implies  a  debt,  the  personal  estate 
of  the  mortgagor  will  be  liable  although  there  be  neither  a  bond  nor  cove- 
nant for  the  payment  of  the  mortgage-money  advanced,  and  the  count  for 
money  lent  wil[  suffice  (King  v.  King,  3  P.  Wms.  361 ;  Yates  v.  Aston,  4 
Q.  B.  182 ;  Burnett  v.  Lynch,  0  Ad.  &  E.  532). 

Where  a  person  lends  money,  nominally  on  his  own  account,  but  in  reality, 
on  account  of  another,  the  real  lender  cannot  recover  the  money  without 
showing  distinctly  that  the  loan  was  really  intended  to  be  his,  and  was 
received  as  such.  Therefore,  where  A.,  as  the  managing  owner  of  a  vessel, 
was  permitted  by  the  owners  to  have  two  warrants  or  orders  of  the  East 
India  Company  to  pay  to  the  *said  owners,  or  bearer,  a  sum  there- 
in mentioned  for  freight,  and  A.  deposited  the  warrants  in  his  [  *400  ] 
bankers'  hands,  who  received  the  money  on  them,  and  gave  him 
credit  for  it  on  account:  held,  in  an  action  brought  after  A.'s  death  by  the 
surviving  part-owners  against  the  bankers,  that,  on  proof  of  the  above  facts, 
they  couid  not  recover  the  money,  as  they  did  not  show  that  the  loan  was 
upon  their  account,  for  the  fact  of  the  warrants  being  the  property  of  all  the 
part-owners  when  placed  in  the  bankers'  hands,  was,  upon  the  evidence, 
consistent  with  the  supposition  that  the  loan  of  the  proceeds  to  the  bankers 
was  A.'s  loan  (Sims  v.  Bond,  5  B.  &  Ad.  386).  In  general,  where  money 
is  lent  by  one  partner  in  a  banking  firm,  out  of  the  bank  funds,  all  should 
sue  unless  it  be  shown  that  the  money  was  the  private  property  of  the  one 
partner  (Garrett  v.  Handley,  3  B.  &  C.  462 ;  Alexander  v.  Barker,  2  Cr.  6c 
J.  133;  see  Jones  v.  Fleming,  7  B.  &  C.  217;  Garrett  v.  Handley,  4 
B.  &  C.  664).  As  to  money  deposited  with  a  banker,  see  Pott  v.  Clegg,  16 
M.  &  W.  321.  The  words,.  <^  value  received,  with  interest,"  occurring  in 
an  instrument  which  is  not  negotiable  as  a  promissory  note  or  bill  of  exchange, 
do  not  of  themselves  import  a  money  consideration,  so  as  to  satisfy  an  aver- 
ment that  money  was  lent  by  pit.  to  deft  (Morgan  v.  Jones,  1  Cr.  &  J. 
162). 

Where  a  party  advances  money  on  Exchequer  bills,  which  are  aAerwards 
repudiated  at  the  Exchequer  Office,  on  the  ground  that  the  Comptroller's 
signature  to  them  is  forged,  he  is  entitled  to  recover  it  back  in  an  action  for 
money  lent  (England  (Bank  of)  v.  Tompkins,  6  Jur.  348). 

It  has  been  decided  that  a  declaration  by  the  assignee  of  n  bankrupt,  for 
money  lent  by  him  in  that  character,  is  good,  at  least,  after  verdict  (Richard- 
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son  V.  GrifliD,  5  M.  &  S.  294),   So,  an  exeoator  may,  under  circumstanoesi 

lend  money  out  of  the  assers  in  his  hands,  and  sue  in  his  representative 
character  for  the  recovery  of  the  amount  (see  Webster  v.  Spencer,  3  B.  & 
Ad.  360 ;  Richardson  v.  Griifin,  2  Chit.  Rep.  325;  and  see  M'Clelland  v. 
M' Adam,  1  Ale.  &  Nap.  (Ir.  486).  The  allegation  at  his  request  is  unaeoes- 
aary  in  tliis  count  (Victors  y*  Davis,  12  M.  ^  W.  758). 


Precedents^  aniCy  Vol.  L,  p.  225). 


JSvidence  f^r  Plaintiff. 

The  pit  must  prone  a.  loan  of  money  to  the  deil.,  or  a  third  person,  at  his 
request.  It  roust  appear  that  the  nK>ney  was  advanced  as  a  loan ;  and  it 
would  not  be  sufficient  to  establish  a  loan  to  prove  the  payment  of  money  to 
the  ded.,  as  it  is  open  to  the  presumption  that  it  was  paid  for  some  other 
purt)ose,  viz. : — ^that  it  was  paid  in  liquidation  of  an  antecedent  debt  (Welsh 
V.  Seaborn,  1  Stark.  474).  Unless  it  appear  that  there  were  many  traosao* 
tions  between  the  parties,  or  an  application  by  the  deft,  to  borrow  money,  or 
any  other  transaction  which  would  imply  a  loan  (Gary  v.  Gerrish,  4  Esp. 
9).  Where  money  is  advanced  by  a  parent  tp  a  child,  it  appears  the  pre* 
sumption  is,  that  such  advance  was  by  way  of  gift,  and  not  as  a  loan  (Hick 
▼•  Keats,  4  B.  &  C.  71 ;  6  D.  &  R.  68).  An  unstamped  slip  of  paper,  with 
100/.,  has  been  held  evidence  of  money  lent  (Childea  v.  Boulnoir,  0.  &  R., 
N.  P.  8  ;  Israel  v.  Israel,  1  Camp.  409 ;  1  Esp.  426).  In  the  absence  of 
any  evidence  to  the  contrary,  an  I  O  (J,  not  addressed  to  any  one, 
[  *40l  ]  is  evidence  of  money  lent  by  *the  party  holding  it,  to  the  parly 
who  made  it  (Curtis  v.  Richards,  I  Man.  &  G.  46).  If  the  latter 
wish  to  rebut  the  inference  arising  from  its  production  by  the  pit.,  he  should 
six>w  that  it  had  beeii  in  the  hands  of  some  other  party  (lb.).  An  I  O  U  is 
pnmdfacie  evidence  in  an  action  for  money  lent,  though  it  be  not  addressed, 
and  no  proof  be  given  that  U  means  the  ph.,  except  his  producing  the  docu* 
ment  (Douglas  v.  Holme,  12  Ad.  d&  E.  641). 

Pit.  may  prove  a  loan  of  money  to  the  deft.,  by  production  of  his  check 
on  his  bankers,  payable  to  the  deft.,  and  paid  by  the  bankers,  if  it  b  proved 
to  have  been  paid  to  him,  or  if  it  has  the  defl.'a  name  indorsed  on  it,  but  not 
otherwise,  as  the  use  of  a  name  in  the  body  of  a  cheque  is  quite  arbitrary 
(Egg  v.  Barnett,  3  Esp.  106).  The  mere  fact  of  a  person  drawing  a  cheque 
in  favour  of  another,  is  not  evidence  of  a  loan  (Pearce  v.  Davis,  1  Moo.  & 
M.  365  ;  but  see  Boswell  v.  Smith,  6  C.  &  P.  60).  So,  a  promissory  note, 
H^ven  by  the  deil.  to  the  pit.,  will  be  evidence  (Story  v.  Atkins,  2Stra.719 ; 
2  Ph.  Ev.  121);  but  an  I O  U  is  not  (Fesey mayor  v.  Adcock,  16  M.  &  W. 
440 ;  and  see  further,  ante^  Vol.  I.,  p.  405,  as  to  when  a  bill  is  evidence  of 
money  lent);  as  to  recovering  interest,  see  ^^  Intbskst." 

A  bill  of  exchange  or  promissory  note  in  the  ordinary  form,  seems  to  he 
evidence  of  money  lent  as  between  the  payee  and  drawer  of  a  bill,  and  the 
payee  and  maker  of  the  note  (Morgan  v.  Jones,  1  Cr.  dc  J.  167,  per  Bayley, 
J.;  Ch.  Bills,  7th  ed.  363;  Bayl.  Bills,  5th  ed.  357;  see  Wells  v.  Girling, 
Gow.  22,  n.;  see  ^^  Bills  of  Exchanob").  But  the  following  instrument 
«ffi>rds  no  presumptive  evidenoe  that  the  sum  had  been  lent : — *•*  Nine  years 
after  date  I  promise  to  pay  to  ,  &c.  tlie  sum  of  ■  ,  dtc,  with 
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interest,  provided  M.  D.  shi^TI  not  return  to  England,  or  his  death  be  duly 
certified  in  the  mean  time"  (Morgan  v.  Jones,  1  Cromp.  6t>  J.  163). 

Proof  of  a  deposit  with  a  banker,  and  payment  of  interest  by  him  is  evi* 
denoe  of  money  l^nt  (Sutton  v.  Toomer,  7  B.  &  C.  4 16). 

If  a  legatee  allow  his  legacy  to  remain  in  the  hands  of  an  eieecutor,  at 
interest,  this  becomes  e  loan  to  him,  and  in  an  action  to  recover  it,  pUne 
adfninutravU  would  be  no  answer  (Wasney  v.  Earashaw,  4  Tyrw.  806). 

Upon  an  allegation  of  a  loan  of  lawful  money  of  Great  Britain,  it  is  no 
vRriance  that  the  loan  is  proved  to  have  been  of  foreign  coin^  as  pagodas 
(Harrington  v.  M^Morris,  6  Taunt  228). 

To  prove  the  payment  of  a  cheque  of  1  OOi,  the  loan  of  which  constituted 
the  petitioning  creditor's  debt,  it  was  shown  that  the  cheque  was  in  tbe  hands 
of  the  drawer;  and  thftt  on  the  day  after  the  date  of  the  xsheque,  his  bankers 
had  paid  to  the  bankers  of  the  bankrupt,  1(M^  on  his  account.  The  petition- 
ing creditor  was  one  of  the  asMgnees  of  the  bankrupt,  and,  in  that  character 
had  possession  of  all  his  papers :  held,  that  under  these  circumstances  the 
mere  fact  of  his  having  this  cheque  was  not  evidence  of  its  payment  (Bleasby 
▼•  Crossley,  3  Bing.  430). 

A  lender,  who  has  received  goods  as  a  seonrtty,  may  recover  In  an  action 
for  money  lent,  without  proving  that  be  has  returned  or  tendered  the  goods 
(Lawton  v.  Newland,  2  Stark.  73). 

JSvidence  far  Defendant 

The  deft/s  evidence  will  consist  in  rebutting  plt.'8  proofs,  as  by  showing 
the  money  advanced  was  not  as  a  loan  {ante,  p.  400).  Ded.  may  show  that 
the  money  was  lent  for  the  express  purpose  of  carrying  on  something  illegal 
(M'Kinnell  v.  Robertson,  3  M.  dc  W.  434) ;  as  to  settle  losses-  on  stock-job* 
bing  transactions,  dtc.  (Cannan  v.  Bryce,  3  B.  ds  A.  179;  De 
Begnis  v.  Armistead,  10  Bing.  107);  and  *where  the  pit.  and  defl.  [  *402  ] 
being  taken  prisoners  in  Portugal,  jointly  solicited  and 'obtained  the 
liberation  of  themselves,  and  the  ransom  of  the  deft.'s  ship  contrary  to  the 
Stat*  45.  Geo*  III«  c*  72,  to  effect  which  the  pit.  lent  mbney  to  the  defl.  who 
afterwards  gave  him  a  bill  for  the  amount;  the  court  held  thai  the  pit.  couM 
not  recover  on  the  bill  (Webb  v.  Brooke,  3  Taunt.  6);  or  to  game  with  (3 
Taunt  6;  1  Bl.  R.  261 ;  M^Kinnell  v.  Robertson,  supra;  sedvide  2  Str« 
1240;  2  Burr.  1077;  3  Camp.  120).  It  is  no  deface  to  show  that  plt^ 
holds  a  security  or  pledge  for  the  repayment  of  the  loan  (Sir.  919 ;  2  Ld. 
Raym.  753 ;  2  Stark.  R.  73 ;  2  T.  R.  376 ;  6  M.  dc  S.  24).  If  a  creditor 
borrow  money  of  his  debtor,  for  which  he  gives  a  security,  this  shall  not  pre* 
vent  him  from  setting  up  the  debt  due  to  himself,  even  though  he  expressly 
promise  to  pay  the  sum  lent  to  him  by  his  debtor  (Lechmere  v.  Hawkins,  2 
Esp.  625). 

JNon  assumpsit  pgts  in  issue  the  loan ;  under  it  defl.  may  show  that  there 
never  was  a  simple  contract  debt,  as  the  claim  originally  arose  solely  upon 
a  deed,  and  by  virtue  of  tbe  defies  covenant  therein  to  pay  the  money,  ot 
perform  the  matter  in  respect  of  which  assumpsit  or  debt  on  simple  contrad 
is  brought,  and  this  defence  should  not  be  specially  pleaded^(Ed wards  v« 
Bates,  2  D.  d&  L.  299;  Hallen  v.  Rundell,  1  G.  M.  &  R.  266;  see  Bird  v. 
Higginson,  2  Ad.  dc  £.  700,  per  Ld.  Denman,  C.  J.^  and  see  Regil  v.  Green, 
1  M.  dc  W.  328,  329,  per  Parke,  B.;  Baber  v.  Harris,  9  M.  &  W.  532). 
But  where  the  remedy  upon  a  simple  contract  has  once  accrued  if  it  has  been 
merged  in,  or  satisfied  by  a  subsequent  deed,  this  defence  must  be  specially 
plaaiied  (Filmor  v.  Bumby,  2  Man.  de  6.  529 ;  Weston  v.  Foster,  2  Bing» 


4M  MONEY  LENT.— MONEY  PAID, 

N.  C.  693  ;  see  Davidson  v.  Cooper,  13  M.  &  W.  342 ;  Heming  v,  Trenery, 
9  Ad.  d^  E.  926).  If  a  subsequent  bond  has  the  effect  of  shifting  from  ihe 
6e(t,  his  original  liability,  as  in  the  case  of  a  bottomry  bond,  which  transfers 
it  to  the  ship,  non  assumpsit  will  suffice  (Regil  v.  Green,  supra).  If  money 
be  knowingly  lent  to  enable  the  deft,  to  accomplish  an  illegal  object  that 
should  be  specially  pleaded.  Whenever  money  is  lent  for  the  express  pur- 
pose of  enabling  the  borrower  to  do  some  act,  such  as  playing  at  a  prohibited 
game,  the  lender  cannot  recover  .it  back  in  this  action,  and  such  defence 
should  be  especially  pleaded  (M'Kinnell  v.  Robinson,  supra;  see  '*  Gahino*'). 
It  would  seem  that  money  lent  for  the  purposes  of  gaming  is  now  recover- 
able, unless  lent  when  the  gaming  is  unlawful,  as  by  a  licensed  publican  to 
game  on  his  own  premises  (Foot  v.  Baker,  5  Man.  6i  G.  335 ;  see  M'Kinnell 
V.  Robinson,  supra).  Gaming  debts  contracted  abroad  are  recoverable  here 
(Quarrier  v.  Colson,  1  Phill.  147  ;  see  "  Illegality"). 
As  to  other  defences,  see  various  titles  throught  the  work. 
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Form  of  Remedy  and  Pleadings* 

AssuHPsiT  lies  to  recover  money  paid  to  the  use  of  the  deO.,  the  law  im- 
plying a  contract  in  favour  of  the  party  entitled  to  have  a  return  of  it  (2 
Raym.  1216).  The  action  is  maintainable  in  every  case  in  which  pit.  has 
paid  money  to  a  third  party  at  the  request,  express  or  implied,  of  the  deA., 
with  an  undertaking,  express  or  implied,  to  repay  it,  and  it  is  not  necessary 
that  the  ded.  should  have  been  relieved  from  a  liability  by  the  payment 

(Brittain  v.  Lloyd,  14  M.  &  W.  762).  Debt  may  also  be  supported 
[  •403  ]  in  most  cases  (Com.  Dig.  Debt,  A).     *The  common  count  for 

money  paid  is  proper,  where  money  has  been  paid  at  the  express 
request  of  the  deft.,  and,  in  some  cases,  even  without  such  request  (Exall  v. 
Partridge,  3  T.  R.  610,  614  ;  3  Camp.  168 ;  1  Ch.  PL  362 ;  Lewis  v.  Camp- 
bell, 19  Law  J.  130,  C.  P.);  though  the  request  should  always  be  stated  in 
pleading  (1  Saund.  264,  n.  1,  Stokes  v.  Lewis,  1  T.  R.  20  ;  see  post,  p.  679; 
see  ante^  "  Assumpsit'').  The  count  is  not  sustainable  unless  money  actu- 
ally passes  (Maxwell  v.  Jamieson,  2  B.  &  A.  51).  Therefore,  where  one  of 
the  makers  of  a  joint  and  several  promissory  note,  afler  the  same  had  become 
due,  gave  his  bond  to  the  holder  for  the  amount,  but  before  the  commence- 
ment of  the  action  no  money  was  actually  paid  on  the  bond ;  held,  that  until 
he  had  paid  money  upon  the  bond,  he  could  not  maintain  an  action  for  money 
paid,  in  order  to  recover  contribution  from  any  of  the  other  makers  of  the 
original  note  (lb.).  An  insurance-broker  efiected.  on  behalf  of  another  per- 
son, a  policy,  under  seaU  with  a  company  of  which  he  was  a  member.  The 
broker  having  become  a  bankrupt  without  having  paid  any  premium,  it  was 
held  in  an  action,  by  his  assignees,  that  they  were  not  entitled  to  recover  the 
amount  of  the  premiums  which  the  bankrupt  had  become  liable  to  pay  to  the 
company,  under  the  count  for  money  paid,  because  the  broker  had  not  actu- 
ally paid  the  sums,  or  done  anything  which  was  equivalent  to  payment 
(Power  V.  Butcher,  10  B.  &  C.  329).  .Where  H.  deposited  with  the  deft 
as  security  for  goods  sold,  an  accommodation  acceptance  of  plt.'s,  and  H. 
aflerwards  paid  for  the  goods,  and  asked  for  the  restoration  of  the  bill,  but 
deft,  indorsed  it  for  value  to  G.,  who  sued  the  pit.  and  recovered ;  held  that 
the  pit.  might  recover  of  the  delU  the  amount  of  the  bill,  in  an  action  for 
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money  paid  to  the  use  of  the  deA-,  but  not  the  cost  of  the  action  by  G., 
acraiDst  pit.  (Bleaden  v.  Charles,  7  Bing.  246).  The  court  seemed  to  think 
that  he  might  also  have  recovered  the  costs  of  the  action  brought  against  him 
by  the  holder,  had  they  been  mentioned  in  the  particulars  of  demand.  And 
the  money  paid  must  be  the  property  of  the  pit.  Therefore,  where  A.  was 
indebted  to  B.,  and  in  consideration  that  B.  would  suffer  him  to  retain  the 
debt  in  his  hands  as  a  collateral  security.  A.,  together  with  C.  D.  and  E. 
put  his  name  as  surety  for  B.  to  a  promissory  note,  and  A.  aAerwards  paid 
a  sum  in  respect  of  that  note,  less  in  amount  than  the  sum  due  from  him  to 
B.,  and  remaining  in  his  hands ;  held  that  A.  could  not  maintain  assumpsit 
lor  money  paid  to  the  use  of  C.  against  C,  for  C.'s  proportion  of  the  sum 
which  A.  had  been  compelled  to  pay;  Williams,  J.,  observing  that  there  was 
neither  an  express  nor  implied  promise  on  the  part  of  the  deft.;  for  although 
the  pit.  did  pay  the  money  in  question,  yet  he  did  not  pay  it  out  of  his  own 
funds,  but  out  of  the  money  of  the  principal,  which  he  retained  in  his  hands, 
and  which  he  was  entitled  to  apply  to  this  purpose  (Goepe I  v.  Swindon,  1  D. 
&  M.  888). 

The  money  must  be  paid  by  the  pit.  for  the  deA.,  at  his  request,  express 
or  implied ;  therefore,  where  A.,  being  in  want  of  some  goods,  went  to  B., 
accompanied  by  C,  and  ordered  them,  C.  saying  in  A.'s  presence  that  h^ 
would  pay  the  money  if  A.  did  not ;  held,  that  C.  thereby  acquired  an 
authority  to  pay  the  money  on  the  default  of  A. ;  and  that,  having  paid  it, 
he  was  entitled  to  recover  it  back  from  A.,  the  authority  not  being  shown  to 
have  been  countermanded;  Parke,  B.,  observing  that  "the  pit.  is  bound  to 
prove  that  he  paid  this  money  with  the  authority  of  the  ded.  If  the  engage- 
ment had  been  made  in  the  absence  of  the  deft.,  it  would  have  been  no 
authority  to  the  pit.  to  pay  the  money,  and  the  payment  would  have  been 
made  without  any  authority  express  or  implied.  But  it  *being 
made  in  the  presence  of  the  delt.,  there  was  an  implied  contract  [  *404  ] 
that,  if  the  pit.  paid  the  money,  the  deA.  would  repay  it.  it  is  pre- 
cisely the  same  as  if  the  deA.  had  requested  the  pit.  to  pay  the  money^ 
(Alexander  v.  Vane,  1  M.  &  W.  614;  see  Blythe  v.  Smith,  5  M.  dc  G. 
405). 

Where  the  pit.  has  paid  money  in  the  nature  of  unliquidated  damages  or 
costs,  or  it  cannot  be  considered  as  strictly  paid  for  the  use  of  the  deil. 
(Spurrier  v.  Elderton,  5  Esp.  3;  CamBeld  v.  Gibbert,  4  ib.  223  ;  Child  v. 
Morley,  8  T.  R.  610;  Smith  V.  Nissen,  I  ib.  269;  Chater  v.  Beckett,  7  ib. 
204;  Cowley  v.  Dunlop,  ib.  676;  Simmons  v.  Parminter,  1  Wils.  188; 
Sills  V.  Laing,  1  Camp.  81 ;  Jones  v.  Farney,  1  M'Cle.  26;  but  see  Brown 
V.  Hodgson,  4  Taunt.  189) ;  or  where  the  pit.  has  not  actually  made  a  pay- 
ment in  money  but  has  merely  given  a  security,  or  his  goods  have  been  sold 
under  a  distress,  the  declaration  must  be  special  for  not  indemnifying,  d^c, 
(Taylor  v.  Higgins,  3  East,  169;  Moore  v.  Pyrke,  11  East,  25;  Max- 
well  V.  Jameson,  2  B.  &  A.  61 ;  1  Ch.  Pi.  361 ;  Pinkerton  v.  Adams,  2 
Esp.  611  J.  But  see  observations  of  court  in  Rodgers  v.  Maw,  16  M.  &  W. 
448. 

Pit.  having  a  claim  against  a  proposed  company,  agreed  with  defl.,  a 
managing  committee-man,  to  sue  other  committee-men,  who  refused  to  con- 
tribute :  held,  that  the  sum  paid  by  pit.  to  his  own  attorney  for  his  costs  in 
such  action  was  money  paid  to  del\.'s  use  (Bay ley  v.  Macauley,  19  Law  J. 
Q.  B.,  73;  Bayley  v,  Pearson,  ib. ;  Bayley  v.  Haines,  ib. ;  Bayley  v. 
Bracebridge,  ib. ;  Dawson  v.  Hay,  ib. ;  Wilson  v.  Holden,  ib.). 

A  debt  paid  by  a  sheriff's  officer  on  attachment  against  the  sheriflTby  the 
defi.^s  default,  is  recoverable  by  the  former  under  the  common  coont  (White 
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V.  Lerouir,  M.  6s  M.  347).  Where  a  tenant  pays  property-tax,  assessed  on 
the  premises,  and  omits  to  deduct  it  out  of  his  rent,  he  cannot  afterwards 
recover  the  amount  as  money  paid  to  the  use  of  the  landlord  (Gumming  v. 
Beaborough,  15  M.  &  W.  438).  Where  the  deelaration  stated  that  the  pit., 
at  requettt  of  the  deA.,  and  upon  deft.'s  undertaking  to  indemnify,  defended 
an  action  for  the  recovery  of  money  in  which  defl.  claimed  an  interest,  that 
judgment  was  given  against  pk.  ibr  42/.,  and'  that  he  was  imprisoned,  and 
payed  the  money  under  aea,  ia,:  held  that  he  might  recover  against  the 
deft,  this  sum,  under  this  count,  upon  proof  of  the  judgment,  without  proof 
.  of  the  capias^  or  even  on  a  count  for  money  paid  to  the  ded.^s  use,  for  the 
pit.  by  taking  out  a  summons  to  be  permitted  to  pay  a  certain  sum  in  dis- 
charge of  the  claim  against  him,.admiited  ihnt  so  much  has  been  paid  to  his 
use  (WitUamson  v.  Henley,  6  Bing.  305).  Where  the  defl.  had  executed  a 
charter-party,  under  which  the  cargo  was  to  be  sent  along  side  the  ship,  at  the 
merchant's  expc^nse,  the  captain  rendering  the  usual  and  customary  assist- 
ance with  bis  boats  and  crew,  some  of  ihe  cargo  lying  about  thirty  yards 
from  the  edge  of  the  wharf,  and  the  captain  applied  to  the  defl.^s  factors  for 
labourers  to  remove  it  into  boats,  and  the  factor  having  mfuscd,  saying  he 
%vould  abide  by  the  charter-party,  the  captain  hired  labourers  for  the  pur- 
pose, it  was  held  that  the  expense,  &c.,  so  incurred  might,  notwithstanding 
the  charter-party,  be  recoverable  under  the  count  for  work  and  labour,  or 
money  paid  (Fletcher  v.  Gillespie,  3  Bing.  635).  Where  an  aeconiRK>- 
dation  acceptor  has  been  obliged  to  pay  costs  as  well  as  a  principal  sum,  ho 
must,  to  recover  the  costs,  declare  specially  on  the  implied  promise  of  indem- 
nity (Seavcr  v.  Seaver,  «  C.  &  P.  673;  Bleadon  v.  Charles,  7  Bins.  S246). 

If  a  surety  take  a  bond  of  indemnity,  or  other  specialty  counter-security 
from  his  principal,  he  cannot  resort  to  the  count  for  money  *paid 
[  *405  ]  on  the  implied  promise  (Toussant  v.  Martiunant,  2.T.  K.  100, 
104;  see  Crofts  v.  Tritton,  8  Taunt.  365). 

If  a  surety  take  a  bond,  or  other  specific  security  from  his  principal, 
he  cannot  resort  to  a  count  for  money  on  the  implied  assumpsit  (2  T.  R. 

loa). 

A  surety  may  recover  contribution  from  his  co-surety  in  an  action  for 
money  paid,  and  he  may  recover  contribution  according  to  the  number  of 
the  sureties,  without  reference  to  the  number  of  the  principals  (Kemp  y. 
Fenden,  12  M.  &  W.  421),  Where  one  of  two  persons,  who,  as  suretiea 
for  a  third,  signed,  together  with  the  principal,  a  joint  and  several  promts- 
*  sory  note,  on  the  note  becoming  due  paid  the  amount,  though  no  demand 
had  been  made  or  action  brought  against  him  by  the  holder:  hold,  that  such 
payment  could  not  be  considered  voluntary,  and  that  he  might  sue  his  co- 
surety in  this  action  for  contribution  (Pitt  v.  Pumard,  8  M.  &  W.  538).  It 
seems  that  one*  of  several  co-sureties  in  a  bond  may  recover  against  anyone 
of  the  others  his  aliquot  proportion  of  the  motHsy  paid  by  him  under  the 
bond,  regard  being  had  to  the  number  of  sureties,  th.^ugh  the  insolvency  aC 
the  principal  and  the  other  sureties  be  not  proved  (Cowell  v.  Edwards,  2  B. 
&  P.  26H).  Where  the  pit.  and  defi.  had  executed,  as  sureties,  a  warrant 
of  attorney,  given  as  collateral  security  for  a  sum  of  money  advanced  on 
mortgage  to  the  principals,  and,  on  deliiult  being  made  by  the  principals, 
judgment  was  entered  up  on  the  warrant  of  attorney,  and  execution  issued* 
against  the  pit.;  held,  that  he  was  entitled  to  recover  from  the  delt.,  as  hm 
co-surety,  a  moiety  of  the  costs  of  such  ex«oution  (lb.) ;  and  his  right  of 
action  commences  the  moment  he  has  paid  more  than  his  moiety  of  the- 
debt  (Davies  v.  Humphreys,  6  M.  dc  W.  169) ;  but  the  right  of  action 
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against  the  priocipal  oommences  the  moment   the  titurety  has  paid  any 

thing  (lb.). 

The  Vice-Chancelbr  referred  a  cause,  and  all  matters  in  difference,  to 
arbitration.  The  arbitrator  was  to  have  full  power  over  the  costs  of  the 
suit  and  reference;  and  the  order  provided  that  the  death  of  one  of  the  par* 
ties  should  not  operate  as  a  revocation  of  the  arbitrator's  authority,  but  that 
his  award  should  be  delivered  to  the  personal  representatives  of  the  deceased 
party  or  parties.  During  the  reference  one  of  the  relators,  being  n  party 
thereto,  died,  and  afterwards  the  arbitrator  made  his  award,  directing, 
amongst  other  things,  that  the  costs  of  the  reference  should  be  borne  and 
paid  by  the  parties  by  whom  they  were  incurred.  The  pit.  who  was  one  of 
the  relntors,  paid  the  solicitor,  who  hod  been  retained  for  them  in  the  con- 
duct of  the  reference,  his  bill  of  costs,  and  brought  an  action  for  money 
paid  agninst  the  executors  of  the  deceased  relator  for  his  proportion  of  the 
costs  incurred  after  his  death,  including  the  costs  of  the  award:  held,  that- 
the  executors  were  liable  in  such  action  for  their  testator's  proportion  of  the 
costs  of  the  reference  incurred  after  his  death,  and  also  of  the  costs  o(^  the 
award  (Prior  v.  Hem  brow,  8  M.  <k  W.  873).  Where  several  persons  jointly 
contract  for  a  chattel  to  be  made  or  procured  for  th^  common  benefit  of  all, 
and  the  executors  of  any  party  dying  are,  by  agreement,  to  stand  in  the 
place  of  such  party  dying,  although  the  legal  remedy  of  the  party  employed 
would  be  solely  a>rainst  the  survivors ;  yet  the  law  will  imply  a  contract  on 
the  part  of  the  deceased  contractor  that  his  executors  shall  [)ay  his  propor- 
tion of  the  price  of  the  article  to  be  furnished  (lb.).  Where  land  charged 
with  the  repnir  of  a  bridge  is  occupied  by  one  who  is  not  the  owner,  he  must 
repair  the  bridge,  but  he  may  enforce  reimbursemept  from  the  owner  in  this 
form  of  action  (Buker  v.  Greenhill,  3  Q.  B.  148). 

One  of  three  co-sureties  for  the  payment  of^  an  annuity  paid 
money  *on  account  of  the  annuity  after  the  bankruptcy  of  a  co-  [  *406] 
surety:  held,  that  the  latter  was  liable  to  an  action  for  contribution,  i 
although  he  had  obtained  his  certificate,  inasmuch  as  one  surety  could  not 
prove  the  value  of  the  annuity  under  the  commission  against  his  co-surety, 
but  that  he  could  not  at  law  be  compelled  to  repay  more  than  one-third  of 
the  sum  paid  on  account  of  the  annuity,  although  the  third  surety  had  become 
insolvent  at  the  time  of  such  payment  (Browne  v.  Lee,  6  B.  &  C.  689). 
The  grantor  of  an  annuity  assigned,  together  with  all  securities,  for  a  valu- 
able considorarton,  to  A.,  but  part  of  the  consideration  money  belonged  to 
B.,  one  of  the  co-sureties  for  the  payment  of  the  annuity;  and  it  was  agreed, 
by  deed  between  A.  and  B.,  thnt  the  former  should  retain  out  of  the  annual 
payment  sufficient  to  pay  him  the  principal  sum  advanced  and  interest,  and 
that,  when  he  should  be  paid  principal  and  interest,  the  annuity  should  be 
for  the  benefit  of  B.;  held,  that  the  annuity  was  not  thereby  ex.ingui.shed, 
but  that  it  continued  a  subsising  annuity  t)etween  the  several  co-sureties, 
and  that,  B.  having  paid  money  to  A.  on  account  of  it,  the  other  sureties 
were  liable  to  contribution  (lb.).  Held  also,  that  the  stock  assigned  for 
further  securing  the  annuity  would  ultimately  revert  in  B.  by  the  deed  made 
between  him  and  A.,  that  did  not  discharge  the  other  sureties  (lb.). 

Where  a  testatrix  Ixqueathnd  property  in  trust  **to  pay  off  the  debts  of 
her  first  husband,  as  it  was  her  will  that  the  same  should  be  discharged," 
and  the  moneys  reinatuing  unexpended  to  her  nephew:  held,  that  the  credit- 
oi^s  ought  to  {my  the  le^ney  du  y  upon  their  several  debts,  and  that  the  mat- 
ter having  been  overlooked  by  an  order  made1)y  the  Court  of  Chancery  tor 
the  payment  of  the  debts,  the  executors,  who  paid  the  debts  in  lull,  and 
then  paid  the  legacy  duty,  might  recover  the  amount  of  the  creditors  re* 
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spectively  in  an  action  for  money  paid  to  their  use  (Foster  v.  Ley,  2  Blng. 
N.  C.  269). 

Where  the  de{\.,  heing  a  creditor  of  the  pit.,  entered  into  a  composition 
deed  with  the  other  creditors  to  receive  lOs,  in  the  pound,  under  an  agree- 
ment with  the  pit.  that  he  would  give  the  deft,  his  promissory  note  for  tho 
remainder  of  the  debt,  which  the  deft,  should  keep  in  his  own  hands,  and 
the  note  was  accordingly  given  and  the  composition  paid  to  the  deft.,  and  he 
negotiated  the  note,  the  holder  of  which  enforced  payment  from  the  plr, : 
held,  tiiat  the  pit.  might  recover  hack  from  the  ddft.  the  sum  so  paid  by  him 
in  an  action  for  money  paid  (Horton  v.  Riley,  11  M.  &  W.  492). 

An  auctioneer,  who  paid  the  duties  on  a  sale  of  lands  by  auction  (where 
the  lands  were  bought  in  at  the  sale,  and  the  commissioners  of  excise  re- 
fused to  remit  the  duties),  was  hold  entitled  to  recover  hack  the  amount 
from  his  employer,  in  an  action  for  money  paid  (Brittain  v.  Lloyd,  14  M. 
&  W.  762). 

Where  parties  who  have  paid  money  for  another  should  join  or  sever  in 
suing  the  latter,  see  **  Partners;"  Jones  v.  Fleming,  7  B.  &  C.  217. 

The  deft,  entered  into  a  parol  agreement  with  P.  for  a  lease  of  certain 
premises.  P.  died  before  the  lease  was  executed,  and  appointed  pits,  his 
executors.  The  contract  was  declared  void  by  a  master  in  chancery,  and 
a  new  one  was  made  between  the  pit.  and  deft,  for  a  lease  of  the  same  pre- 
mises, which  was  afterwards  executed,  and  the  plt.'s  solicitor  prepared  it. 
The  defendant  refused  to  pay  for  the  lease  which  had  been  so  prepared, 
whereupon  the  executors  paid  the  attorney  and  brought  this  action  in  their 
own  name  for  money  paid  to  the  deft.'s  use.  At  the  trial  it  was  proved  that 
it  was  the  general  practice  in  London  for  the  lessee  to  pay  the  lessor^s  attor- 
ney the  expenses  of  [Preparing  a  lease.  Held,  that  the  pits,  were 
['''407  ]  not  bound  to  sue  as  executors,  and  that  the  action  was  ^maintain- 
able  without  declaring  specially  (Grisscl  v.  Robinson,  3  Biog.  N. 
C.  10). 

Evidence  for  Plaintiff. 

Under  non  assumpsit  the  pit.  must  prove  that  he  paid  money  for  the  deft. 
(Power  v.  Butcher,  10  B.  &  C.  346;  Maxwell  v.  James,  2  B.  d&  A.  51  ;  and 
see  Bleadcn  v.  Charles,  7  Bing.  246;  Pownal  v.  Ferrand,  6  B.  &  C.  439); 
aad  at  deft.'s  request^  express  or  implied  (1  Saund.  264,  n.  1 ;  Grissel  v. 
Robinson,  3  Bing.  N.  C.  16). 

Proof  thai  the  money  was  Plaintiff"* s.^  It  must  appear  that  the  money 
paid  was  pit's.  Thus,  an  under-tenant,  whose  goods  have  been  distrained 
and  sold  by  the  original  landlord,  for  rent  due  irom  his  immediate  tenant, 
cannot  maintain  an  action  for  money  paid  to  the  use  of  the  latter;  for,  im- 
mediately on  the  sale  under  the  distress,  the  money  paid  by  the  purchaser 
vests  in  the  landlord  in  satisfaction  of  the  rent,  and  never  was  the  money  of 
the  under-tenant  (Moore  v.  Pyrke,  11  East,  6'^;  Taylor  v.  Higgins,  3  East, 
169).  But  it  is  otherwise  where  the  under-tenant  redeems  his  goods  with  bis 
own  money  (see  Exall  v.  Partridge,  post). 

Proof  of  Paijmera  in  Money,]     Pit.  must  prove  an  actual  payment  of 
money,  as  the  giving  a  security,  as  a  bond,  warrant  of  attorney,  &c.,  is  in- 
sufficient for  this  purpose  (Taylor  v.  Higgins,  3  East,  169;  Maxwell  v. 
Jameson,  2  B.  &  A.  61;  Power  v.  Butcher,  10  B.  dc  C.  329;  see  William- 
son V.  Henley,  6  Bing.  299).     And  it  has  been  held,  that  the  receipt  of  stock 
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cannot  be  considered  as  the  receipt  of  money  in  an  action  for  money  had 
and  received  (Jones  v.  Brindley,  1  East,  1 ;  Nightingale  v.  Devisme,  5  Burr. 
8589;  2  Bl.  R.  684). 

If  a  party  gives  a  promissory  note  for  the  debt  of  another,  which  the 
creditor  accepts  in  payment,  it  is  a  payment  of  money  to  the  debtor's  use, 
and  may  be  recovered  as  such  (Barclay  v.  Gooch,  2  Esp.  571).  If  the  in- 
dorser  of  a  dishonoured  bill  promise  the  indorsee  that,  if  he  will  sue  the 
acceptor  he,  the  indorser,  will  pay  the  expenses;  to  entitle  the  indorsee  to 
recover  on  this  promise  it  is  not  necessary  for  him  to  prove  that  he  paid  the 
attorney,  he  being  liable  to  do  so  is  sufficient  (Bullock  v.  Lloyd,  2  C.  &  P. 
119). 

The  ph.,  an  occupier  of  lands,  having  been  sued  by  the  vicar  for  tithes 
gave  up  the  occupation,  and  quitted  the  parish  during  the  progress  of  the 
suit ;  upon  which  the  defl.  undertook  to  indemnify  him  from  all  costs  of  the 
suit,  if  he  would  sufier  th?  deft,  to  defend  in  his,  the  plt.'s  name ;  the  vicar 
having  succeeded  in  the  suit,  the  plt.'s  attorney  paid  him  the  costs  incurred 
before  as  well  as  afler  the  deiVs  promise  of  indemnity ;  the  pit.  afterwards 
gave  his  attorney  a  promissory  note  for  the  amount  of  the  costs  so  paid,  but 
which  was  not  paid  at  maturity,  when  he  sued  the  def\.  on  his  promise : 
held,  that  the  payment  of  such  costs  by  the  plt.'s  attorney  was  equivalent  to 
payment  by  the  pit.  himself,  as  the  attorney  might  be  considered  his  agent 
for  the  purpose  of  making  such  payment  (Adams  v.  Dansey,  6  Bing.  506). 
In  assumpsit  for  not  indemnifying  the  pit.  for  his  accepting  a  bill  of  exchange 
for  defl.'s  accommodation :  held,  that  the  money  paid  by  the  pit.  in  payment 
of  the  bill,  was  money  paid  to  the  plt.'s  use,  and  not  money  lent  (Reynolds 
V,  Doyle,  4  Jur.  992). 

By  a  promissory  note  E.  H.,  W.  D.  and  J.  H.*  jointly  and  severally  pro- 
mised to  pay  to  J.  E.  300/.  with  interest ;  W.  D.  having  afterwards 
paid  J.  E.  280/.  on  account  of  the  note,  J.  E.  made  the  •following  [  *408  ] 
indorsement  upon  it:  "  Received  of  W.  D.  the  sum  of  280/.  on 
account  of  the  within  note,  the  300/.  having  been  originally  advanced  to  E. 
H. ;"  in  an  action  brought  by  W.  D.  who  paid  the  whole  amount  due  against 
J.  H.  to  recover  contribution  from  him  "as  a  co-surety:"  held,  that  the  in- 
dorsement was  admissible  in  evidence  to  prove  not  only  the  payment  of  the 
280/.  but  also  that  the  money  was  originally  advanced  to  E.  H.  as  principal 
(Davis  v.  Humphreys,  6  M.  &  W.  153). 

If  one  of  two  parties  to  a  warrant  of  attorney  has  paid  the  whole  of  the 
money,  and  sues  the  other  for  contribution,  he  may  prove  the  circumstances 
of  the  case  and  payment  of  the  money,  without  the  production  of  the  war- 
rant of  attorney  (Bayne  v.  Stone,  4  Esp.  13).  The  pit.  and  defi.  entered 
into  a  joint  contract  with  the  owner  of  a  vessel  to  supply  her  with  colonial 
produce  at  Jamaica,  within  a  given  tims,  which  was  not  done.  The  owner 
made  a  demand  on  the  pit.  alone,  who  agreed  to  refer  the  amount  of  the 
damages  sustained  by  such  owner  to  arbitration  without  the  knowledge  or 
consent  of  the  def\.  the  arbitrator  awarded  a  certain  sum  to  be  due  to  the 
owner,  the  pit.  paid  the  amount,  and  brought  an  action  for  money  paid 
against  the  defl.  for  a  moiety  thereof.  Held,  that  he  was  entitled  to  recover 
(Burnell  v.  Minot,  4  Moo.  340).  Where  the  lord  of  a  manor  bound  by 
tenure  to  repair,-  has  repaired  a  bridge,  he  may,  in  an  action  of  assumpsit, 
recover  contribution  from  a  person  who  holds  lands  which  were  parcel  of  the 
demesnes,  at  any  timo  whilst  the  manor  was  so  charged  in  proportion  to  the 
value  of  the  lands  so  held  (Dimes  v.  Arden,  6  Nev.  M.  494). 

Generally  «one  joint  contractor  who  pays  money  for  ano  her  under  an 
illegal  claim  may  recover  it  from  the  other  as  money  paid  to  bb  use  (H  ilton 
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V.  Eyre,  6  Taunt.  260).  But  in  all  cases  of  partnership  in  illegal  transac- 
tions one  partner  cannot  recover  back  money  paid  for  the  other,  unless  he 
has  received  express  directions  for  such  payment  (Webb  v.  Brook,  3  Taunt. 
11 ;  and  see  Simpson  v.  Bloss,  7  Taunt.  246).  If  two  persons  engage  in  a 
stockjobbing  transaction,  and  incur  losses  and  employ  a  broker  to  pay  the 
difierences,  and  one  of  them  repay  the  broker  the  whole  sum,  with  the 
privity  and  consent  of  the  other,  he  may  recover  back  a  moiety  as  for 
money  paid,  notwithstanding  the  7  Geo.  II.  c.  6  (Petrie  v.  Hannay,  3  T.  R. 
418;  but  sec  Aubert  v.  Maze,  2  B.  &;  P.  371 ;  see  also  Steers  v.  Lashley, 
6  T.  R.  61 ;  Brown  v.  Turner,  7  T.  R.  630 ;  Child  v.  Morley,  3  T.  R.  610). 
Where  pit.  and  deft,  were  two  of  a  committee  appointed  at  a  vestry  meeting 
for  the  purpose  of  prosecuting  nuisances  on  the  waste  lands  and  highways 
of  the  parish,  which  committee  appointed  an  attorney,  who  prosecuted,  and 
obtained  a  verdict,  and  afterwards  sued  pit.  for  his  costs  which  was  referred 
to  arbitration,  and  235/.,  with  costs  of  the  action,  were  awarded  against  pit. : 
held,  that  pit.  might  maintain  assumpsit  against  the  deft,  for  contribution 
(Holmes  v.  Williamson,  6  M.  &  S.  158).  But  where  twenty  parishioners 
joined  at  a  vestry  in  signing  an  order  for  the  repairs  of  the  church,  and 
one  of  them,  a  church-warden,  paid  the  artificers,  but  the  rate  for  reim- 
bursing him  was  quashed:  held,  that  he  could  not  sue  for  contribution 
from  the  persons  who  signed  the  order  (Lanchester  v.  Frcwer,  2  Bing. 
361;  see  Spratt  v.  Powell,  3  Bing.  478).  A.  &,  B.  being  joint  prize 
agents,  A.  is  imposed  on  by  persons  falsely  pretending  to  be  sailors, 
to  whom  he  pays  a  sum  of  money,  which  he  is  subsequently  compelled  to 
pay  again  to  the  persons  really  entitled,  B.  is  not  bound  to  contribute  to  the 
sum  so  paid  (Macheath  v.  Margetson,  4  Doug.  278;  see  Gingeli  v.  Glass- 
cock, 8  Bing.  86).  So,  where  a  cheque  drawn  by  his  customer 
[  *'409  ]  upon  his  banker  for  a  sum  of  money  described  *in  the  body  of  the 
cheque  in  words  and  figures,  was  afterwards  unlawfully  ahercd  by 
the  holder,  who  substituted  a  larger  sum  for  that  mentioned  in  the  cheque, 
but  in  such  a  manner  that  no  person  in  the  ordinary  course  of  business  could 
observe  it,  and  the  banker  paid  the  larger  sum  to  the  holder:  held,  that  he 
could  not  charge  the  customer  for  anything  beyond  the  sum  for  which  the 
check  had  been  orignally  drawn,  there  being  no  genuine  order  or  authority 
to  pay  more  (Hall  v.  Fuller,  5  B.  &  C.  750). 

JPayment  at  Deft,'*s  Request.]  The  pit,,  a  stockbroker,  at  deft.'s  request 
entered  into  a  contract  for  the  purchase  of  foreign  stock,  the  price  of  which 
he  was  ultimately,  according  to  the  usage  of  the  stock  exchange,  compelled 
to  pay;  before  the  settling  day,  the  deft,  informed  the  pit.  he  was  unable  to 
meet  his  engagements  but  afterwards  promised  to  pay  the  amount :  held,  that 
the  jury  were  warranted  in  finding  that  the  payment  was  made  at  the  deft.'s 
request  (Pawle  v.  Gun,  4  Bing.  N.  C.  443). 

To  support  this  action  it  must  appear  either  that  the  defl.  was  primarily 
liable  to  the  third  party  to  pay  the  money,  or  that  it  was  paid,  or  the  liability 
incurred,  by  the  pit.  at  his  express  request.  It  is  not  sufficient  that  he  has 
agreed  with  the  pit.  to  pay  the  money  to  the  third  party.  Thus  the  deft., 
who  was  tenant  to  the  pit.,  agreed  to  pay  a  yearly  rent  clear  of  all  deduc- 
tions for  taxes  and  parochial  rates.  The  del),  quitted  the  premises,  leaving 
poor's  rates,  and  land-tax  upaid,  which  the  pit.  as  landlord,  was  obliged  to 
pay.  Held,  that  he  could  not  recover  the  amount  as  for  money  paid,  for  as 
r  . '  there  was  no  original  liability  on  the  defl.  to  pay  it,  it  could  not  be  said  to 
be  nioney  paid  to  his  use  (Spencer  v.  Parry,  3  Ad.  &  E.  331  ^  Lubbock  v. 
Tribe,  9  M.  &  W.  607).     Yet  the  action  is  maintainable,  although  the  deft. 
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was  not  relieved  from  any  liability  by  the  payment  (Brittain  v.  Lloyd,  14 
M.  &  W.  762 ;  see  Lewis  v.  Campbell,  19  Law  J.,  C.  P.  130). 

No  person  is  entitled  to  recover  money  which  he  has  of  his  own  accord 
paid  for  another,  unless  it  has  been  paid  at  the  party's  request,  express  or 
implied,  or  his  money  which  he  is  compellable  by  law  to  pay  on  defies  ac- 
count, by  reason  of  some  legal  claim  which  could  not  be  resisted.  It  will^ 
therefore,  be  insufficient,  generally,  merely  to  prove  payment  made  by  him, 
on  account  of  the  defl.;  he  must  show  an  order  or  such  express  or  implied 
request  by  the  def^.  to  make  the  payment,  or  that  the  act  was  subsequently 
required  by  him  (see  Stokes  v.  Lewis,  1  T.  R.  20 ;  Child  v.  Morlay,  8  T.  R, 
313,  613 ;  Selway  v.  Mathews,  10  East,  264 ;  1  Saund.  264,  n.  1 ;  Tappia 
v.  Brosten,  1  C.  &  P.  112 ;  Alexander  v.  Vane,  1  Af.  &  W.  611 ;  JefTcries 
V.  Gurr,  2  B.  &  Ad.  833).  Thus,  where  two  parishes  had  been  united,  and 
long  paid  a  joint  sexton,  and  aAerwards  one  claimed  a  right  of  electing  a 
separate  sexton,  it  was  held,  that  the  other  parish  could  not,  af\er  notice^ 
recover  a  moiety  of  the  sum  paid  as  the  sexton's  salary,  as  money  paid  to 
the  use  of  the  succeeding  parish  (Stokes  v.  Lewis,  1  T.  R.  20  ;  cited  in  Jones 
V.  Manning,  M^Ci.  25).  So,  where  a  broker  purchases  stock  to  fulfil  a  con* 
tract  entered  into  by  him  for  his  principal,  but  which  his  principal  refuses  to 
make  good,  it  was  held,  he  could  not  recover  the  money  as  paid  to  his  prin- 
cipal (Child  V.  Morley,  8  T.  R.  610).  So,  where  the  party  to  whom  the 
stock  was  contracted  to  be  sold,  on  the  defl.'s  refusal  to  transfer,  bought  the 
stock  himself,  and  brought  assumpsit  for  money  paid,  to  recover  the  differ- 
ence in  the  price  of  the  stock,  it  was  held  that  the  action  could  not  be  main- 
tained (Light foot  V.  Creed,  8  Taunt  268).  These  two  latter  cases  would 
seem  to  be  overruled  (see  Westropp  v.  Solomon,  19  Law  J.,  C.  P. 
1 ;  per  *Maule,  J.,  Bayley  v.  Wiikins,  18  Law  J.,  C.  P.  273 ;  Pol-  [  *410  ] 
lock  V.  Stubbs,  17  Law  J.,  Q.  B.  352 ;  Bayliffe  v.  Butterworth,  1 
Ex.  426 ;  Sutton  v.  Tatham,  10  Ad.  &  E.  27).  Where  a  broker  contracted 
with  his  principal  to  sell  registered  shares  for  him,  but  instead  of  doing  so  he 
sold  shares,  the  scrip  for  which,  at  the  time  of  the  contract,  was  in  the  ofHce 
of  the  company  for  registration,  so  that  the  broker  could  not  deliver  them, 
in  consequence  of  which  he  had  other  shares  bought  in  against  him,  and ' 
was  obliged  to  pay  the  difference :  held,  that  the  principal  was  not  liable  in 
this  action  for  such  difference  (Bowlby  v.  Bell,  3  C.  B.  289).  A  subsequent 
assent  to  the  payment,  will  be  evidence  of  a  previous  request  (1  Saund.  5th 
ed.  264,  n.). 

By  an  act  (42  Geo.  III.  c.  56)  for  enlarging  the  poor-house  of  the  parish 
of  C,  certain  persons  therein  named,  and  their  successors,  were  appointed 
guardians  of  the  poor  in  C,  and  trustees  for  putting  the  act  in  execution ;  it 
was  provided  that  eight  should  go  out  of  ofRce  yearly,  with  right  of  re-elec- 
tion. The  guardians  were  empowered  to  raise  money  by  mortgage,  or  grant 
of  annuity;  to  purchase  land,  and  to  take  a  conveyance  to  themselves,  and 
their  successors ;  and  they  were  to  sue  and  be  sued  in  the  name  of  the  trea- 
surer for  the  time  being,  who  was  to  be  reimbursed  all  costs  and  damages  he 
should  be  put  to  in  such  actions.  By  a  chancery  decree  in  1808  the  parish 
of  C.  was  declared  entitled  in  respect  of  such  part  of  it  as  was  within  the 
city  of  Rochester,  to  two  thirty-second  parts  of  certain  revenues  bequeathed 
for  the  use  of  the  poor  of  that  city,  and'a  sum  of  1,115/.  was  paid  over  to 
A.,  as  such  treasurer  on  that  account,  which  he,  by  order  of  the  then  guar- 
dians, paid  over  to  them  in  1822,  and  which  they  applied  to  the  use  of  the 
whole  parish.  On  the  pethion  of  the  inhabitants  of  that  part  of  the  parish 
which  was  within  the  city  of  R.,  the  pit.,  after  he  ceased  to  be  treasurer,  was 
ordered  by  the  Court  of  Chancery  to  pay  the  above-mentioned  sum  which  he 
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had  received  as  treasurer,  into  court,  in  order  that  it  might  be  applied  to  the 
exclusive  use  of  C.  Having  paid  the  amount,  he  brought  an  action  against 
the  guardians  to  recover  it :  held,  that  the  guardians  were  for  the  purpose  of 
suing  and  being  sued  in  the  nature  of  a  corporation,  and  that  A.  was  entitled 
to  recover  in  an  action  against  the  then  treasurer  the  sum  paid  by  him  into 
the  Court  of  Chancery,  as  money  paid  to  the  use  of  the  guardians  (Jefiereys 
V.  Gurr,  2  B.  *  Ad.  833). 

But  there  are  some  cases  where  the  law  will  imply  that  the  money  was 
paid  at  deft.'s  request.  Thus  where  a  husband  goes  abroad,  and  leaves  his 
wife,  who  dies  in  his  absence,  a  third  person,  who  voluntarily  pays  the 
expenses  of  her  funeraj,  suitably  to  the  rank  and  fortune  of  the  husband, 
though  without  the  consent  of  the  husband,  may  recover  from  him  the  money 
so  paid,  especially  if  such  third  person  be  the  father  of  the  wife  (Jenkins  v. 
Tucker,  1  H.  Bl.  30 ;  Rogers  v.  Price,  3  Y.  &  J.  28).  As  to  what  expenses 
pit.  may  recover  in  an  action  on  a  bill  see  ante^  "  Bills  of  ExcnAWOi-:." 

If  money  be  paid  by  a  person  in  consequence  of  a  legal  liability  to  which 
he  is  subject,  but  from  which  a  third  person  ought  to  have  released  him,  by 
himself  paying  the  amount,  a  request  will  be  implied  (1  Ch.  PI.  362).  So, 
where  a  truslee  under  a  will,  pays  legacy  duty  upon  an  annuity  after  the 
expiration  of  four  years  from  the  death  of  the  testator,  he  may  recover  the 
amount  of  the  duty  from  the  legatee,  notwithstanding  a  previous  assignment 
of  the  annuity  by  such  legatee  (Hales  v.  Freeman,  1  B.  &  B.  391). 

Where  a  party  resists,  in  the  first  instance,  a  demand  claimed  to  accrue 
due  at  intervals,  but  subsequently  submits  and  acquiesces  in  the  payment,  he 
may  preclude  himself  from  contending  that  the  moneys  paid  in 
[  *411  ]  respect  of  such  demand  were  paid  by  compulsion.  *Thus,  where, 
in  1814,  a  distress  was  made  on  a  tenant  for  the  whole  of  the  rent 
that  was  due  from  him,  and  a  deduction  for  land  tax  was  refused,  the  lease 
being  silent  as  to  the  land  tax;  the  tenant,  having  protested  against  his 
liability,  paid,  during  five  successive  years,  the  land  tax,  without  raising  in 
any  sort  the  objection  of  his  non-liability  to  pay  it:  held,  that  in  1820,  he 
could  not  recover  in  an  action  for  money  paid  to  the  deft.'s  use,  any  of  the 
sums  so  paid  for  the  land  tax  (Spragg  v.  Hammond,  2  B.  &  B.  59).  So, 
where  a  tenant  pays  property  tax  assessed  on  the  premises,  and  omits  to 
deduct  it  in  his  next  payment  of  rent,  he  cannot  afterwards  recover  the 
amount  as  money  paid  to  the  use  of  the  landlord  (Cumming  v.  Besborough, 
16  M.  &  W.  438).  But  an  executor,  who  has  paid  the  legacy  duty,  may 
sue  the  legatee  for  the  amount,  as  money  paid  for  his  use  at  his  request 
(Foster  v.  Lay,  2  Bing.  N.  C.  269;  see  Alexander  v.  Vane,  1  M.  &  W. 
611 ;  Bate  v.  Pane,  18  Law  J.,  Q.  B.  273).  Where  an  award  ordered  that 
the  costs  of  a  reference  should  be  paid  by  A.  and  B.  equally,  and  B.  took 
up  the  award,  and  paid  the  whole  of  the  costs ;  it  wns  held  that  he  could 
not  recover  from  A.  his  moiety  in  this  form  of  action  (Bates  v.  Townley,  '4 
Ex.  162). 

So,  where  an  under-tenant's  goods  are  distrained  on  account  of  rent  due 
by  the  deft.,  to  whom  he  was  tenant  to  the  head  landlord,  and  to  i^deem  his 
goods,  he  paid  the  rent  in  arrear,  proving  the  distress  made,  the  taking  of 
his  goods,  that  it  was  for  rent  due  by  the  deft.,  and  that  he  paid  the  rent  to 
redeem  his  goods,  the  pit.  will  be  entitled  to  recover  (Exall  v.  Partridge,  8 
T.  R.  308 ;  and  see  Sapsford  v.  Fletcher,  4  T.  R.  512;  Hussey  v.  Crickett, 
3  Camp.  168  ;  Pownali  v.  Ferrand,  6  B.  &  C.  444 ;  see  Lewis  v.  Campbell, 
10  Law  J.,  C.  P.  130) ;  and  it  appears  to  be  unnecessary  for  the  pit.  in  such 
case,  to  prove  that  he  resisted  the  distress,  if  valid,  in  order  to  entitle  him  to 
recover  (see  Maydew  v.  Forrester,  Taunt.  615 ;  Brown  v.  Hodgson,  4  Taunt; 
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189;  Austen  v.  Ward,  1  R.  &  M.  116;  Hales  v.  Freeman,  1  B.  dc  B.339). 
Where  pit.  and  deft,  were  under-lessees  at  distinct  rents,  of  separate  propor- 
tions of  premises,  the  whole  of  which  were  held  under  one  original  lease,  at 
an  entire  rent,  the  pit.  having  paid  the  whole  rent  under  a  threat  of  distress, 
brought  an  action  against  def\.  to  recover  the  proportion  of  rent  due  from 
him  as  for  money  yiaid  to  his  use:  held,  that  the  action  was  not  maintain- 
able, for  the  money  sought  to  be  recovered  was  not  paid  to  the  use  of  the 
deft.  (Hunter  v.  Hunt,  1  C.  B.  306).  Where  there  are  three  joint  lessees, 
and  two  of  them  assign  their  interest  to  the  third,  but  the  landlord  has  not 
consented  to  accept  his  sole  liability,  the  goods  of  the  pit.  being  put  on  the 
premises  by  the  permission  of  such  third  lessee,  and  distrained  by  the  lessor 
for  rent,  and  he  having  paid  it,  the  three  lessees  are  liable  to  him  for  money 
paid  to  their  use  (Exall  v.  Partridge,  3  Esp.  8).  A  tenant  shortly  after  he 
had  paid  half  a  year's  rent  to  his  landlord,  due  at  lady-day  preceding,  was 
called  upon  by  the  agent  of  the  ground-landlord  for  ground-rent  due  pre« 
viously  to  Ludy-day,  and  which  the  landlord  had  refused  to  pay:  held,  that 
the  payment  of  such  ground -rent  by  the  tenant  was  not  a  voluntary  pay- 
ment, although  the  agent  of  the  ground-landlord  gave  him  time  for  that  pur- 
pose (Carter  v.  Carter,  5  Bing.  406). 

A  tenant  under  a  lease  cannot  maintain  assumpsit  on  an  implied  promise 
for  money  paid  under  a  distress  by  a  superior  landlord,  being  excluded  by 
the  express  contract.  The  remedy  is  on  the  covenant  (Schlenker  v.  Moxey, 
3  B.  &  C.  789).  By  41  Geo.  III.,  an  act  for  draining  lands,  it  was  declared 
that  the  taxes  to  be  charged  and  assessed  by  virtue  of  the  same  should  be 
paid  by  the  tenants  of  the  lands,  &c.,  charged  wiih  the  same  respectively, 
who  ought  to  deduct  and  retain  the  same  out  of  the  rents  payable  to  their 
respective  ^landlords,  ^'and  that  in  case  of  neglect  to  pay,  the  tnx 
might  be  levied  by  distress  on  the  goods  and  chattels  which  should  [  *412  ] 
be  found  on  the  lands  charged  with  the  tax  in  arrear,"  and  that 
'Mf  the  same  should  be  untenanted,  and  no  sufficient  distress  could  be  found, 
the  lands  and  grounds  chargeable  should  remain  as  a  security  for  the  pay- 
ment thereof,  and  might  be  taken  possession  of  and  let  in  discharge  of  the 
tax."  Where,  therefore,  a  tenant  had  quitted  lands  liable  to  a  drainage  tax 
under  this  act,  and  after  he  had  lef\  the  collector  levied  the  tax  in  arrear 
upon  property  which  he  had  left  in  possession  of  the  succeeding  tenant: 
held,  that  the  tenants  to  be  charged  with  the  tax  were  those  in  whose  lime 
the  tax  accrued  due,  and  not  the  tenant  for  the  time  being,  and  therefore  that 
the  pit.  might  maintain  assumpsit  against  the  landlord  for  money  paid  to 
his  use  (Dawson  v.  Linton,  5  B.&  A.  521).  If  a  carrier  by  mistake  deliver 
to  B.  goods  consigned  and  sold  to  C,  and  B.  appropriate  the  goods,  and  the 
carrier  on  demand,  without  action,  pays  C.  their  value,  the  carrier  may 
recover  it  against  B.,  as  money  paid  to  his  use  (Brown  v.  Hodgson,  4  Taunt. 
189,  recognised  in  Spencer  v.  Parry,  3  Ad.  &  E.  331).  But  where  goods 
came  to  a  wharfinger  consigned  to  A.,  and  B.  believing  them  to  be  meant 
for  himself,  carried  them  from  the  wharf,  and  used  them  before  he  disco- 
vered the  mistake:  held,  that  the  wharfinger,  after  paying  A.  the  value  of 
the  goods,  could  not  maintain  an  action  for  money  paid  to  recover  the 
amount  (Sills  v.  ILaing,  4  Camp.  81).  Where  a  party  is  compelled  to  pay 
money  in  consequence  of  his  own  neglect  (Capp  v.  Topham,  6  East,  392), 
or  breach  of  duty  (Pitcher  v.  Bagley,  8  East,  171,  see  p.  409) ;  the  law  raises 
no  implied  promise  to  repay  it. 

Payment  hy  Sureties.']  A  surety,  who  pays  the  whole  sum  for  which  he 
was  jointly  liable,  may  recover  the  whole  against  the  principal,  or  a  propor- 
tionate part  against  his  joint  surety  (Toussaint  v.  Marlinnant,  2  T.  R.  105 ; 
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Cowell  V.  Edwards,  2  B.  &  P.  268;  Deering  v.  Winchelseo,  ih.  270; 
Kearsly  v.  Cole,  16  M.  &  W.  128).  But  he  cannot  sue  his  co-surety  until 
he  has  paid  on  account  of  his  principal  debt  a  sum  greater  than  he  would  be 
obliged  to  pay  when  the  entire  liability  should  be  fairly  apportioned  amongst 
them  (Davis  v.  Humphreys,  4  Jur.  250).  A  transferree  of  shares  in  a  rail- 
way company  cannot,  afler  he  has  been  compelled  to  pay  calls,  recover  the 
same  from  the  transferror  in  this  form  of  action  (Layles  v.  Blane,  16  Law 
J.  19,  Q.  B. ;  Ch.  Contr.  488). 

Where  a  surety  gets  rid  of  a  debt  at  less  than  its  full  amount,  qtuere^  can 
he  as  against  his  principal  claim  more  than  he  has  actually  paid,  certainly 
not  in  equity  (Reed  v.  Morris,  2  Myl.  &  Cr.  861). 

The  right  to  contribute  arises,  although  the  surety  paid  the  debt  after 
having  given  a  bond  for  it,  without  the  knowledge  of  the  co-sureties  (Dunn 
T.  Slee,  1  Moo.  2). 

At  law  the  calculation  is  made  upon  the  aliquot  share  in  reference  to  the 
number  of  sureties,  although  one  be  insolvent  or  a  bankrupt;  so  that  if  there 
be  three  sureties  for  a  debt  of  800/.,  and  one  pay  the  whole,  he  can  only 
recover  100/.  from  his  co-surety,  although  the  third  be  unable  to  contribute 
(Browne  v.  Ley,  6  B.  &  C.  697 ;  Kemp  v.  Finden,  12  M.  &  W.  421).  But 
the  rule  is  otherwise  in  equity  (lb. ;  Peter  v.  Rich,  1  Chit.  Rep.  19,  34 ;  1 
Ch.  Contr.  519).  Where  there  are  several  co-sureties,  one  of  whom  takes 
from  the  principal^ a  collateral  security,  such  surety  will  still  be  entitled  to 
sue  his  co-sureties  on  paying  more  than  his  proportion  (Done  v.  Walley,  2 
Exch.  196);  and  a  bankrupt's  co-surety  is  liable  (Wallis  v.  Swinburne,  1 
Exch.  203). 

Previous  to  bringing  the  action,  it  is  not  necessary  to  make  a  demand 
(Pitt  v.  Purssford,  5  Jur.  611). 

*Plt.  must,  in  such  case,  prove  the  execution  of  the  bond,  or 
[  *413  ]  other  instrument,  by  which  he  became  def\.'s  surety,  and  that  he 
became  so  at  his  request,  and  that  he  was  called  on  to  pay  the 
money,  and  gave  defl.  notice  to  pay  it  (Exall  v.  Partridge,  8  T.  R.  310 ; 
Beard  v.  Boulcot,  3  B  &  P.  235 ;  2  B.  ^  P.  268 ;  5  East,  225).  If  A.  be- 
come a  co-surety  with  B.,  at  B.*s  request,  and  B.  pay  all  the  money,  he 
cannot  recover  from  A.  his  aliquot  part  of  the  debt  (Turner  v  Davis,  2  Esp. 
478)  ;  and,  if  two  several  sureties  pay  the  debt,  they  cannot  sue  jointly  the 
other  sureties  for  reimbursement  ^3  B.  d&  P.  235;  2  T.  R.  282). 

So,  where  an  executor  has  paia  legacies  in  full,  and  afterwards  paid  the 
legacy  duty,  it  was  held  that  he  might  recover  the  annount  paid  for  duty  in 
this  form  of  action  against  the  legatee  (Foster  v.  Ley,  2  B.  N.  C.  269). 

This  action  does  not  lie  for  contribution  or  indemnity  against  a  person 
jointly  engaged  with  the  pit.  in  doing  an  illegal  act  by  which  the  pit.  is  put 
to  expense  (Merry weather  v.  Nixon,  8  T.  R.  186).  But  where  the  pit.  was 
not  aware  that  the  transaction  was  illegal,  or  its  nature  were  doubtful,  Ke 
may  sue  on  the  implied  contract,  to  indemnify  (Betts  v.  Gibbins,  2  Ad.  &  E. 
57 ;  Pearson  v.  Skelton,  1  M.  &  W.  504). 

The  right  to  contribution  does  not  extend  to  any  part  of  the  costs  paid  or 
incurred  by  the  surety  in  attempting  to  defend  or  in  settling  legal  proceedings 
by  the  creditor  against  him  to  recover  the  debt  (Knight  v.  Hughes,  3  C.  4c  P. 
467;  Roach  v.  Thompson,  Moo.  &  M.  487 ;  see  Kemp  v.  Fenden,  12  M.& 
W.  421 ;  Edger  v.  Knapp,  5  Man.  &  G.  768). 

A  promise  by  one  surety  to  indemnify  the  other  need  not  be  in  writing 
(Thomas  v.  Cooke,  8  B.  &  C.  728 ;  but  see  Green  v.  Cress  well,  2  P.  &  D.) 

There  cannot  be  any  claim  for  contribution  between  partners  (Sadler  v. 
Nixon,  5  B.  &  Ad.  936;  Pearson  v.  Skelton,  supra;  see  Wilson t.  Cuttiog, 
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10  Bing.  486  ;  Wright  v.  HuQter,  1  East,  20;  Venning  ▼.  Leckie,  13  East, 
7 ;  see  further,  *'  Partivers'').  But  if  there  be  several  defls.  who  are  not 
partners  in  an  action  ex  contractu^  and  the  pit.  recover  judgment  against 
them,  and  one  pay  the  whole  demand  recovered,  the  law  gives  him  an  action 
for  money  paid  against  the  others  to  recover  contribution  (Blackett  v.  Wier, 
6  B.  &  C.  387). 

If  a  creditor  recover  against  one  of  several  joint  or  joint  nnd  several 
debtors,  in  an  action  against  him  only,  the  claim  to  contribution  equally 
arises  (Blackett  v.  Wier,  sidpra). 

Bail  suing  co-bail  for  contribution  must  prove  the  judgment,  as  well  as 
the  execution  (Belldon  v.  Tankard,  1  Marsh.  6).  Bail  may  recover  against 
the  principal  any  expenses  they  may  have  incurred  in  taking  him  into  cus- 
tody (Fisher  v.  Fellows,  5  Esp.  171).  Where  a  judgment  is  recovered  in 
an  action  on  a  contract  or  specialty  against  several  defls.,  and  one  pay  the 
whole  demand,  he  may  recover  against  the  others  a  contribution  (Merry- 
weather  V.  Nixon,  8  T.  R.  1^6;  1  Camp.  843;  Wilson  v.  Milner,  2  Camp. 
452  ;  Blackett  v.  Weir,  5  B.  &  C.  888). 

But  this  rule  does  not  apply  to  a  case  where  the  party  seeking  contribution 
was  a  tortfeasor  only  by  inference  of  law,  but  is  confined  to  cases,  where  it 
must  be  presumed  that  the  party  knew  that  he  was  committing  an  unlawful 
act  (Pearson  v.  Skelton,  1  M.  &  W.  504) ;  or,  the  act  is  of  an  obviously 
illegal  character  (Belts  v.  Gibbins,  2  Ad.  &  E.  57;  see  Collins  v.  Evans,  5 
Q.  B.  820).  Nor  does  it  extend  to  a  case  in  which  there  is  any  bona  fide 
doubt  whatever  in  point  of  law  the  act  was  authorized  (lb.).  So  also  the 
rule  that  a  tortfeasor  cannot  recover  upon  a  promise  to  *indemnify 
made  by  the  person  at  whose  request  the  tortious  act  is  committed,  [  *414  ] 
must  be  similarly  confined  (lb.).  Contribution  is  indemnity,  and 
the  same  consideration  that  will  support  a  promise  to  indemnify  will  also 
support  a  promise  to  contribute  et  e  converso  (lb.).  If  a  party  recover  dama- 
ges in  case  against  one  of  two  joint  coach  proprietors  for  an  injury  sustained 
by  the  negligence  of  their  servants,  such  proprietor  may  maintain  an  action 
against  his  co-proprietor  for  contribution,  if  he  prove  at  the  trial  that  he  was 
not  personally  present  when  the  accident  happened  (Woolly  v.  Batte,  2  C. 
&  P.  417).  Where  several  persons  were  jointly  interested  in  a  stage-coach, 
and  there  was  a  partnership  fund,  out  of  which  expenses  were  Rrst  to  be 
paid,  and  the  residue  divided  amongst  them :  held,  that  one  of  them,  against 
whom  damages  and  costs  had  been  recovered  in  an  action  brought  by  a 
party  to  whom  damage  was  done  by  the  negligent  driving  of  the  coach,  could 
not  recover  against  another  proprietor  his  proportion  of  such  damages  and 
costs  (Pearson  v.  Skelton,  1  M.  &  W.  504).  Though  not  then,  if  there  be 
a  partnership  fund  out  of  which  the  damages  are  to  be  paid  (lb.) ;  and  if  one 
of  two  joint  contractors,  upon  a  breach  by  them  of  their  engagement,  agree 
with  the  creditor  to  refer  the  amount  of  the  damages  to  arbitration,  which  is 
done  whhout  the  consent  of  the  other  co-contractor,  the  former,  on  paying 
the  sum  awarded,  may  recover  a  moiety  thereof  from  the  latter,  in  an  action 
for  money  paid  (Burnell  v.  Minot,  4  Moo.  340). 

But  in  an  action,  ex  delicto,  against  several  for  a  trespass  or  for  a  tort  (as 
an  injury  to  plt.'s  reversionary  interest  in  a  mill)  if  judgment  for  damages 
be  recovered  against  them  and  one  be  compelled  to  pay  tho  whole,  he  has  no 
claim  to  contribution  against  his  co-defts.  (Merryweather  v.  Nixon,  ante,  p. 
413 ;  Farebrotber  v.  Ansley,  1  Camp.  343;  Wilson  v.  Milber,2  Camp. 452; 
but  see  ante,  pp.  381-394,  as  to  recovery  of  money  paid  by  mistake). 

If  the  indorsee  of  a  bill  be  compelled  by  the  holder  to  pay  him  part  of  the 
amount,  he  may  recover  it  from  the  acceptor  for  money  paid  to  his  use 
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(Pownall  V.  Ferrand,  6  6.  &  C.  439;  see  Spragg  v.  Hammond,  2  B.  &  B. 
59;  Hawley.v.  Beverley,  6  Man.  dt  6.  221 ;  but  see  Aspray  v.  Levy,  16 
.  M.  &  W.  851 ;  Hooper  v.Trefrey,  1  Exch.   17);  but  not  the  costs  of  (be 
> former  action,  for  the  custom  of  merchants  does  not  make  the  acceptor 
liable  for  the  cos'.s  of  all  actions  against  subsequent  holders  (Dawson  v.  Mor« 
gan,  supra).    It  has  been  laid  down  by  Mansfield,  C.  J.,  that  the  drawer  of 
an  accommodation  bill  is  liable  to  the  acceptor,  not  only  for  the  amount 
of  the  bill  which  he  has  been  called  upon  to  pay,  but  also  for  all  damages 
the  acceptor  may  sustain  by  being  sued  for  it  (Jones  v.  Brooke,  4  Taunt. 
464).     Qucsre  whether  the  drawer  of  a  bill  of  exchange,  which  he  was 
obliged  to  pay  aAer  an  action  brought  against  him  may  not  sue  the  acceptor 
-for  the  costs  of  the  action  (Stoonji  v.  Taylor,  1  Nov.  &  M.  250;  see  Daw- 
son V.  Morgan,  9  B.  &  C.  618).    The  pit.  had  accepted  a  bill  for  146/.  for 
the  accommodation  6f  T.,  who  gave  it  to  N.  for  a  particular  purpose;  N. 
borrowed  10/.  of  the  deft.,  and  gave  him  this  bill  as  a  security;  this  10/. 
was  paid  by  N.,  but  the  bill  was  not  given  up,  and  the  deA.  indorsed  it  for 
value  to  K.,  who  when  it  was  dishonoured,  arrested  both  the  pit.  and  T. ; 
the  pit.  paid  the  amount  of  the  bill,  and  the  costs  of  both  arrests:  held,  that 
pit.  was  entitled  to  recover  the  amount  of  the  bill,  but  not  the  costs  of  the 
two  arrests  (Roach  v.  Thompson,  4  C.  6c  P.  194).     An  accomodation  ac» 
oeptor,  who  has  defended  an  action  on  the  bill,  at  the  request  of  the  drawer, 
may  recover  the  costs  of  such  action  as  money  paid  (Howes  v.  Martin,  1 
Esp.  162).    A  person  who  pays  a  bill  for  the  honour  of  one  of  the  parties 
to  it,  may  sue  *him  for  money  paid  (Smith  v.  Nelson,  1  T.  R. 
[  *415  ]  269) ;  but  he  must  prove  that  a  formal  protest  was  made  before  the 
payment  (Vandewall  v.  Tyrrell,  Moo.  &  M.  68). 
A.  defends  an  action  at  the  desire  of  B.,  in  whichJB.  is  concerned,  and  may 
be  benefited  by  the  event,  and  A.  has  a  verdict  against  him,  B.  is  liable  to 
•  pay  the  expenses  of  the  defence  (Howes  v.  Martin,  1  Esp.  162).    A  person 
indemnified  cannot  charge  the  person  indemnifying  with  the  costs  of  defend- 
ing  an  action  clearly  due,  unless  authorized  by  him  to  defend  (Gillett  v. 
Rippon,  Moo.  6d  M.  406). 

Where  an  annuity  has  been  made  void  by  reason  of  a  defect  in  the  memo- 
rial, and  the  attorney  who  prepared  the  conveyance  is  sued  by  the  grantee  for 
negligence,  and  a  verdict  recovered  against  him  to  the  amount  of  the  con- 
siderat ion* money  paid  for  the  annuity,  which  he  pays,  he  cannot  recover  it 
over  against  the  grantor  as  money  paid  to  his  use  (Burdon  v.  Webb,  2  £^p. 
527). 

If  money  be  paid  after  judgment  signed,  it  c,annot  be  considered  as  a  volun- 
tary payment  (Garratt  v.  Hooper,  1  Dowl.  28), 

Declaration  that  the  pit.,  at  the  request  of  the  deA.,  and  upon  deft.'s  under- 
taking to  indemnify  and  defend  an  action  for  the  recovery  of  money  in  which 
the  deA.  claimed  an  interest,  that  judgment  was  given  against  the  pits,  for 
42/.,  and  that  he  was  imprisoned  and  paid  the  money  under  a  ca,  sa,:  held, 
that  he  might  recover  against  the  deft,  this  sum  under  this  count  upon  proof 
of  the  judgment,  without  proof  of  the  capias,  or  even  on  a  count  for  money 
paid  to  the  deft.'s  use,  the  deA  having  taken  out  a  summons,  to  be  permitted 
to  pay  such  sum  in  discharge  of  plt.'s  demand  (Williamson  v.  Henley,  6 
Bing.  299). 

No  cause  of  action  can  arise  out  of  a  breach  of  duty ;  therefore,  if  an  ofHcer 
permit  a  prisoner  to  go  at  large,  on  his  promise  to  pay  the  debt.,  and,  in  con- 
sequence, be  is  himself  obliged  to  pay  it,  he  cannot  recover  the  money  from 
the  debtor  (Pitcher  v.  Bailey,  8  East,  171).  So,  if  the  warden  of  the  Fleet 
have  been  guilty  of  suffering  an  escape,  and  pay  the  debt,  he  cannot  after- 


MONEY  PAID.  415 

Wards  maintain  an  action  against  the  debtor  for  money  paid  to  his  use*(Ey1es 
V.  Faikney,  ib.  172,  n.;  Pea.  144,  n.)  If  a  sheriff  voluntarily  permit  an 
escape,  and  he  be  afterwards  obliged  to  pay  the  debt,  he  may  maintain  an 
action  for  money  paid  against  the  debtor  (Morris  v.  Berkeley,  8  East,  172, 
D. ;  Pea.  144,  n.) ;  sed  qucere  (lb.).  But  a  sheriflT's  officer  who  discharges  a 
debt  on  payment  of  a  sum  sworn  to,  and  is  aRerwards  obliged  to  pay  the 
residue  of  the  debt,  may  recover  it  from  the  de(l.  as  money  paid  to  his  use 
(Cordon  v.  Massarene  (Lord),  Pea.  143).  So,  the  action  may  be  maintain- 
ed by  a  sherifTs  officer  who  has  paid  the  debt  and  costs,  on  an  attachment 
against  the  sheriff,  bail  above  not  having  been  put  in,  through  the  misconduct 
of  the  deA.  in  imposing  insufficient  bail  upon  the  sheriff,  and  the  dell,  having 
promised  to  indemnify  the  officer,  both  before  and  after  the  payment ;  the 
officer,  however,  cannot  recover  beyond  the  debt  on  the  common  count 
(White  V.  Leroux,  Moo.  &  M.  347). 

Evidence  for  Defendant. 

This  will  consist  in  rebutting  the  pit's  proofs,  in  showing  that  pit,  did  not 
pay  mofuy  at  the  deft.'s  reqitest, 

Non  assumpsit  denies  the  actual  payment  of  the  money  by  the  pit.,  as 
well  as  such  facts  as  would  make  it  expressly  or  impliedly  a  payment  at  the 
deA.'s  request,  or  for  his  use,  as  also  that  the  money  was  to  be  repaid  im- 
mediately (Ch.  jun.  PI.  229). 

In  an  action  for  contribution  non  assumpsit  denies  that  the  money  paid 
was  the  money  of  the  ph.,  because,  at  the  time  of  the  ^payment  he 
had  a  greater  amount  in  his  own  hands  belonging  to  the  principal  [  *416  ] 
(Gosseli  V.  Swindon,  1  D.  &  L.  888).  One  part  owner  of  a  vessel, 
having  paid  all  the  damages  recovered  against  him  as  part  owner  for  the 
loss  of  goods  shipped,  or  freight,  by  the  negligence  of  the  crew  during  the 
voyage,  in  an  action  by  him  against  the  other  part  owner  for  contribution, 
the  defl.  pleaded  a  special  plea,  that  the  loss  arose  from  the  plt.'s  personal 
misconduct,  and  another,  that  although  the  defl.  was  part  owner,  he  did  not 
join,  and  was  not  concerned  in  the  adventure  upon  the  particular  voyage ; 
both  were  held  bad  as  amounting  to  the  general  issue,  as  not  admitting  that 
the  money  ever  was  paid  to  the  deft.'s  use,  or  that  he  was  at  any  time  liable 
for  a  debt  of  that  nature  (Gregory  v.  Hartnell,  1  M.  &  W.  183 ;  and  see 
Morgan  v.  Pebrer,  3  Ring.  N.  C.  487). 

A  plea  showing  that  A  policy  of  insurance,  in  respect  of  which  the  alleged 
payments  were  made  were  so  framed  by  the  pits,  as  to  be  utterly  worthless, 
was  held  good  (Cole  v.  La  Souef,  5  DowK  41).  But  see  Francis  v.  Baker, 
10  Ad.  &  E.  645,  where  it  was  held  that  if  the  money  have  failed  in  its 
object,  and  the  deft,  have  received  no  benefit  from  it,  through  the  default  of 
the  pit.,  such  a  defence  is  not  the  subject  of  a  special  plea,  but  is  either  admis- 
sible under  the  general  issue,  or  is  the  subject  of  a  cross  action.  See  also 
Hannuic  v.  Goldner,  11  M.  &  W.  849. 

You  may  show  under  non  assumpsit  that  the  money  was  paid  by  one 
partner  for  the  use  of  another  (Brown  v.  Tapscott,  6  M.  &  W.  122). 

Illegality  of  consideration  must  be  specially  pleaded,  as  where  pit.  and 
deft,  are  jointly  engaged  in  an  illegal  contract,  and  one  pays  money  for  the 
other  in  furtherance  of  it  (De  Begnis  v.  Armistead,  10  Bing.  107 ;  see 
*'  Illboal  Consideration,'^  **  Gamino"). 

Where  in  an  action  for.  money  paid,  the  defW.  pleaded  as  to  500/.  parcel, 
6ic.,  that  they  were  possessed  of  a  bill  of  exchange  drawn  by  them,  and 
accepted  by  a  third  party,  payable  six  months  after  date,  and  that  in  con- 
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sideration  that  tho  defls.,  as  a  security  for  the  repayment  of  the  sum  of  500/., 
would  indorse  the  bill  to  the  pits. ;  the  pits,  promised  to  pay  500/.  to  the 
deds.'  use,  and  then  averred  the  indorsement  of  the  bill  pursuant  to  the 
agreement,  and  that  the  sum  of  500/.  claimed  by  the  pits,  was  made  up  of 
payments  made  on  account  of  the  bill,  but  did  not  allege  that  the  bill  was 
due:  held  bad  for  not  showing  that  the  500/.  were  not  payable  on  request  as 
alleged  in  the  declaration,  and  therefore,  amounted  to  the  general  issue 
(Maude  v.  Nesham,  3  M.  &  W.  502). 

The  defl.  may  prove  that  the  money  was  paid  expressly  for  an  illegal  pur* 
pose  (Mitchell  v.  Cockbourn,  2  H.  Bl.  379 ;  Aubert  v.  Maze,  2  B.  &  P.  371 ). 
It  is  a  general  principle,  that  if  two  persons  engage  in  an  illegal  transaction, 
one  who  pays  the  share  of  the  other  for  him,  without  his  express  authority, 
cannot  maintain  an  action  for  money  paid.  Thus,  where  the  pit.  by  the 
defl.'s  authority,  and  in  his  name  laid  illegal  bets  on  horses,  and  the  beta 
having  been  lost,  the  pit.  paid  them  vnikout  the  deft*''s  subsequent  orders^  it 
was  held  that  he  could  not  recover  the  money  so  paid  (Clayton  v.  Dillon,  4 
jTaunt.  165).  In  this  case  the  pit.  was  a  principal  actor  in  the  illegal  transac- 
tion, besides  which,  he  paid  the  moneys  without  orders.  If  two  persons 
jointly  engage  in  an  illegal  stock-jobbing  transaction,  and  incur  losses,  and 
employ  a  broker  to  pay  the  differences,  and  one  of  them  repay  the  broker, 
with  the  privity  and  express  consent  of  the  other,  he  may  recover  a  moiety 
from  the  other  party,  as  money  paid  to  his  use,  notwithstanding  the  statute? 
Gieo.  II.  c.  8,  for  he  expressly  authorized  the  pit.  to  make  the  payment  for 
him  (Petri  v.  Hanney,  3  T.  R.  418  ;  and  see  Faikney  v.  Ryndus, 
[  *417  ]  4  *Burr.  2069).  But  see  Exparte  Mather,  S  Ves.  jun.  373 ;  Aubert 
v.  Mnze,  2  B.  &  P.  371 ;  Brown  v.  Turner,  7  T.  R.  630  ;  Booth  v. 
Hodgson,  6  T.  R.  405 ;  Steers  v.  Lashley,  ib.  61 ;  Mitchell  v.  Cockbourn,  2 
H.  Bl.  379;  and  cases  cited  in  Cannon  v.  Bryce,  3  B.  &  A.  181, 183,  per 
Abbott,  C.  J.).  Where  pit.  and  defl.  had  entered  into  an  illegal  agreement 
to  conduct  an  unlicensed  theatre,  and  the  pit.  had,  at  the  deA.'s  request,  paid 
for  him  certain  moneys  the  deA.  was  to  pay  to  persons  he  employed  in  the 
management  of  it:  held,  that  this  action  could  not  be  maintained  (De  Begnia 
V.  Armistead,  10  Bing.  107).  And  it  has  been  held  that  an  action  lies  to 
recover  money  paid  by  the  pit.,  at  the  ded.'s  request,  to  a  person  to  whom 
the  defl.  had  lost  the  amount  on  an  illegal  bet  on  a  horse-race  (Alcinbrook 
V.  Hale,  2  Wiln,  309 ;  see  Young  v.  Cole,  3  Bing.  N.  C.  724 ;  Pawie  v . 
Gunn,  4  Bing.  N.  C.  445).  As  to  other  defences,  see  various  instances  through  - 
out  the  work. 

In  an  action  for  contribution  by  one  co-surety  against  another,  it  appeared 
that  the  principal  and  interest  was  paid  by  the  pit.  more  than  six  years  before 
the  commencement  of  the  suit,  with  the  exception  of  30/.,  which  was  paid  by 
him  within  that  period.  The  Statute  of  Limitations  having  been  pleaded^  it 
was  held  that  the  pit.  was  only  entitled  to  recover  to  the  extent  of  30/.  which 
had  been  paid  within  the  six  years,  and  that  the  statute  was  a  bar  to  the 
rest,  as  the  right  of  action  attached  as  soon  as  the  pit.  had  paid  more  than 
his  portion  (Davis  v.  Humphreys,  6  M.  dc  W.  153).  Held,  also,  in  an  action 
against  the  principal,  that  the  statute  was  |i  bar  to  all  except  30/.  as  the  pit. 
had  a  right  of  action  against  the  principal,  the  moment  he  paid  anything,  for 
■o  much  money  paid  to  his  use  (lb.). 

The  deA.  and  pit.  gave  a  joint  and  several  promissory  note  to  A.,  pit.  sign* 
ing  as  the  defl.'s  surety;  allerwards  A.  pressing 'dell,  for  paynnent,  time  was 
allowed  upon  L.  adding  his  signature  as  additional  security;  no  new  stamp 
was  put  on  the  note ;  pit.  afterwards  paid  A.  the  money :  held  that  he  might 
sue  the  deft,  for  money  paid,  and  that  the  payment  was  not  voluntary,  the 
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addition  of  L.*8  signature  not  annulling  the  plt/s  original  liability  on  the 
note  (Catton  v.  Simpson,  8  Ad.  6c  E.  136;  see  Nicholson  v.  ReveU»  4  Ad. 
&  E.  676). 
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Efect  of,  p.  471, — In  what  Actions  to  he  paid^  p.  417. — Where  there  are 
eeveral  Counts,  p.  419. — Form  of  the  Flea,  p.  420. — Replication,  p. 
\2l.— What  U  admits,  p.  \22.— Where  Deft,  entitled  to  Costs,  427. 


J^ect  of,"]  It  is,  in  general,  considered  as  an  acknowledgment  of  the 
plt.'s  right  of  action  to  the  amount  of  the  sum  brought  in  (Blackburn  v. 
Scholes,  2  Camp.  342 ;  Watkins  v.  Towers,  2  T.  R.  275),  which  the  pit., 
therefore,  is  entitled  to  receive,  whether  he  proceed  in  the  action  or  not,  and 
even  though  he  be  nonsuited,  or  have  a  verdict  against  him  (2  Salk.  597 ;  2 
Stra.  1027). 

In  what  Actions  to  be  paid.]  By  R.  G.  H.  T.  4  Will.  IV.  r.  18,  no  rule 
or  judge's  order  to  pay  money  into  court  shall  be  necessary  except  under  the 
Stat.  3^4  Will.  IV.  c.  42,  s.  21 ;  but  the  money  shall  be  paid  to  the  proper 
officer  of  the  court,  who  shall  give  a  receipt  for  the  amount  on  the  margin 
of  the  plea,  and  the  said  sum  shall  be  paid  out  to  the  pit.  on  demand 
♦(see  2  Arch.  Pr.  8th  ed.  c.  9) ;  before  the  passing  of  that  statute  [  *418  ] 
the  rule  was  that  money  might  be  paid  into  court  when  the  action 
was  brought  for  a  sum  certain,  or  capable  of  being  ascertained  by  computa« 
tation,  but  not  in  an  action  for  general  damages  (Hallett  v.  East  India  (}om« 
pany,  2  Burr.  1120;  Salt  v.  Salt,  8  T.  R.  47;  and  see  Tidd,  Pr.  9th  ed. 
619  et  seq.).  But,  by  stat.  3  dc  4  Will.  IV.  c.  42,  s.  21,  it  is  enacted  '<  That 
it  shall  be  lawful  for  the  defl.  in  all  personal  actions  (except  actions  for 
assault  and  battery,  false  imprisonment,  libel,  slander,  malicious  arrest, 
criminal  conversation,  or  debauching  of  the  plt.'s  daughter  or  servant),  by 
leave  of  any  of  the  superior  courts  where  such  action  is  pending,  or  judge 
of  any  of  the  superior  courts  to  pay  into  court  a  sum  of  money  by  way  of 
compensation  or  amends  in  such  manner,  and  under  such  regulations  as 
to  the  payment  of  costs,  and  the  form  of  pleading,  as  the  said  judges,  or  such 
eight  or  more  of  them  as  aforesaid,  shall  by  any  rules,  or  orders  by  them, 
to  be  from  time  to  time  made,  order,  and  direct." 

The  deft,  may  now  plead  payment  into  court  in  libel  against  a  newspaper 
by  6  &  7  Vict.  96 ;  see  1  Ch.  PI.  526. 

In  an  action  of  trespass,  a  judge  may  make  an  order  before  declaration 
for  the  defl.  to  be  at  liberty  to  pay  money  into  court  under  the  3  &  4  Will. 
IV.  c.  42;  Edwards  v.  Price,  6  Dowl.  P.  C.  489).  In  assumpsit  for  the 
breach  of  an  assignment  to  sell  an  estate,  the  court  refused  to  allow  the  defl.  to 
select  certain  of  several  allegations  of  damage  contained  in  a  single  count, 
and  pay  money  into  court  on  these  particular  allegations  (Hodges  v.  Litch* 
field  (Lord),  9  Bing.  713). 

In  an  action  against  a  sheriff  for  a  false  return,  and  for  an  excessive  levy, 
and  for  not  paying  over  the  residue,  the  court  refused  to  allow  the  sheriff  to 
pay  money  into  court,  with  costs,  though  it  appeared  that  the  sherifi*  had  by 
mistake  retained  money  to  pay  hop  duly  to  the  crown^  but  which  was  snb* 
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sequently  discovered  to  have  been  paid,  and  had  also  made  charges  for 
postillions,  and  other  charges  usually  made,  but  in  strictness  not  allowable 
(Woodgate  v.  Baldock,  2  Dowl.  P.  C.  256). 

In  an  action  by  a  landlord  against  a  tenant  for  not  repairing,  the  court 
refused  to  allow  the  defl.  to  pay  money  into  court  by  way  of  compensation 
and  amends  under  3  &  4  Will.  IV.  c.  42,  s.  21,  under  the  plea  given  by  R. 
H.  T.  4  Will.  IV.,  and  a  plea  of  tender  before  action  brought  (Searle  v. 
Barratt,  4  Nev.  &  M.  200). 

The  pit.  brought  separate  actions  against  two  joint-contractors,  one  of 
whom  paid  300/.  into  court,  and  the  pit.,  without  replying  in  that  action,  gave 
notice  of  trial  in  the  other.  The  court  allowed  deft,  in  the  latter  action,  on 
payment  of  costs,  to  put  on  the  record  a  plea  of  payment  into  court  of 
300/.  without  actually  paying  in  the  same  (Rendell  v.  Malleson,  16  M.  & 
W.  828). 

By  R.  T.  T.  1  Vict.  1888,  where  money  is  paid  into  court  such  payment 
«hall  be  pleaded  in  all  cases,  and  as  near  as  may  be  to  the  form  prescribedi 
mutatis  mutandis. 

The  object  of  the  above  rule,  T.  T.  1  Vict.  1888,  is,  that  the  admission  of 
the  plt/s  right  of  action,  and  the  extent  of  that  admission  may  appear  on  the 
record ;  but  with  this  difference  the  effect  of  payment  into  court  is  as  for- 
merly, and  the  old  authorities  are  still  applicable.  It  admits  everything 
which  the  pit.  roust  have  proved  to  recover  it  (Dyer  v.  Ashton,  1  B.  &  C. 
4,  j9cr  cur,). 

In  replevin  the  deft,  may  pay  money  into  court  as  to  a  part  of  the 
distress,  and  avow  as  to  the  residue  (Lambert  v.  Hepworth,  2  Gal.  &  Dav. 

11..0- 

The  form  prescribed  would  seem  to  be  inapplicable  to  a  count  on 

[  *419  ]  •a  bill  or  note,  for,  by  the  new  rules,  a  plea  of  nunqiuim  indebi- 
tatus  is  no  plea.  Where,  therefore,  to  a  count  in  debt  on  a  bill  or 
note,  the  deft,  pleads  a  payment  into  court  of  the  full  amount,  the  concluding 
averment  of  nunquam  indebitatus  must,  it  should  seem,  be  generally  re- 
garded as  surplusage  (I  Saund.  332,  n.).  A  plea  of  payment  into  court  of 
a  less  sum  than  the  amount  of  the  bill  or  note  would  be  bad  on  special  de- 
murrer, if  not  on  general  (Armfield  v.  Burgin,  6  M.  &  W.  281 ;  Tattersall 
V.  Parkinson,  post^  p.  420) ;  for  )he  deft,  ought  to  show  some  answer  as  to 
part,  and  plead  the  payment  into  court  as  to  the  residue,  in  which  case  also 
the  concluding  averment  o^  nunquam  indebitatus  would  become  surplusage 
(1  Saund.  332,  n.) ;  and  it  should  seem  a  similar  plea  in  debt  would  be 
equally  bad,  because  the  plea  admits  the  larger  ascertained  sum  to  be  prima 
fade  due ;  but  the  part  paid  does  not  satisfy  the  whole  of  that  sum,  and  the 
plea  contains  no  answer  as  to  the  remainder,  for  it  cannot  be  considered  in 
the  nature  of  a  plea  of  non  assumpsit  as  to  the  residue  not  paid  into  court, 
since,  by  the  new  rules,  nwi  assumpsit  is  no  plea  to  an  action  on  a  bill  or 
note  (Jourdain  v.  Johnson,  3  C.  M.  dc  R.  570). 

Where  there  are  Several  Counts.']  Where  the  declaration  contains  a 
count  on  the  bill  or  note,  and  also  common  counts,  a  plea  of  payment  into 
court  to  the  whole  declaration  of  a  sum  larger  than  the  amount  of  the  bill 
or  note  (but  less  than  the  sum  claimed  by  the  declaration)  appears  to  be 
ill,  for  so  much  as  would  cover  that  amount,  is  not  necessarily  to  be 
ascribed  to  the  bill  or  note  (Armfield  v.  Burgin,  supra ;  Jourdain  v.  John- 
son, supra). 

But,  in  assumpsit  on  the  common  counts  only,  as  the  pit.  is  not  bound  to 
prove  himself  entitled  to  the  precise  sums  alleged,  so  the  deft,  by  this  plea 
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does  not  admit  that  any  precise  sum  was  due  to  the  pit.;  the  deA.  may, 
therefore,  plead  payment  into  court  of  a  less  sum  addressed  to  the  greater 
sum  claimed  by  the  declaration,  or  to  a  part  of  that  sum,  exceeding  the 
amount  paid  into  court  (Jourdain  v.  Johnson,  supra;  see  Tattersall  v.  Par- 
kinson, post^  p.  420)..  And  it  need  not  be  stated  how  much  is  paid  in  on  the 
one  counf,  or  claim,  and  how  much  on  the  other:  for  where  there  are  seve- 
ral counts  for  several  causes  of  action,  or  several  breaches  are  assigned  in 
covenant,  the  deft,  may  plead  payment  into  court  of  one  entire  sum,  gene* 
rally,  on  all  the  coOnts,  or  breaches,  or  on  a  particular  parcel  of  the  several 
sums  claimed,  or  breaches  (Jourdain  v.  Johnson,  supra;  Marshall  v.  White- 
side, 1  M.  &  W.  188;  Mitchell  v.  Townley,  7  Ad.  &  E.  164).  Money 
may  be  paid  into  court  on  one  of  several  breaches  in  covenant  contained  ifi 
a  lease  set  forth  in  the  declaration,  if  the  particulars  specify  the  sum  claimed 
on  the  breach  (Smith  v.  King,  2  Dowj.  P.  C.  751). 

Where  one  of  the  counts  in  the  declaration  is  on  a  bill  or  note,  a  plea  of  pay- 
ment into  court  must  specify  precisely  how  much  of  the  money  paid  into  court 
is  meant  to  apply  to  the  bill  or  note,  for  the  plea  of  payment  into  court  being 
in  the  nature  of  a  plea  of  non  assumpsit  as  to  the  residue  not  paid  into  court 
is  inapplicable  to  a  count  on  a  bill  or  note  (Jourdain  v.  Johnson,  2  C.  M.  & 
R.  564).  Nevertheless,  if  issue  be  joined  on  such  plea,  the  deft,  may  give 
in  evidence  any  defence  which  would  have  been  admissible  under  the  old 
general  issue  (Finlayson  v.  M'Kcnzie,  3  Bing.  N.  C.  834 ;  Harris  v.  Bushell, 
2  Dowl.  N.  S.  514). 

Therefore  where,  in  debt  against  the  acceptor  of  a  bill  of  exchange  for 
70/.,  the  deft,  pleaded  payment  into  court  of  5/,,  with  the  concluding  aver, 
ment  of  nil  debet,  on  which  issue  was  joined :  held,  that  it  was 
competent  to  deft,  to  make  any  defence  applicable  to  the  plea  *of  [  *420  ] 
nil  defjet,  and  that  the  pit.  was  not  entitled  to  judgment  nan  obstante 
veredicto,  though  the  plea  would  have  been  ill  on  special  demurrer  (Finlay- 
son v.  M*Kenzie,  3  Bing.  N.  C.  824).  To  assumpsit  by  drawer  against 
acceptor  of  two  bills  for  20/.  each  the  deft,  pleaded  payment  into  court,  and 
no  damages  \dlra;  pit.  replied  damages  ultra,  upon  which  issue  was  joined; 
the  deff.  proposed  to  give  in  evidence  that  the  second  bill  had  been  given  as 
a  renewal  of  the  first  bill,  and  had  been  paid  by  the  third  party:  held,  that 
the  plea  was  clearly  bad,  but  as  the  pit.  had  not  demurred  to  it,  the  evidence 
was  admissible  upon  the  issue  joined  (Harris  v.  Bushell,  suprck).  He  ought 
to  plead  payment  into  court  as  to  part  of  the  cause  of  action  on  the  bill,  and 
then  show  any  other  defence  as  to  the  residue  (Armfield  v.  Burgin,  6  M.  & 
W.  261).  Where  some  money  is  due  on  the  indebitatus  counts,  and  the 
declaration  contains  also  special  counts,  the  plea  of  payment  into  court  should 
be  confined  to  the  former  counts,  otherwise  it  will  be  an  admission  as  to  the 
latter  (Charles  v.  Brunker,  11  M.  &  W.  743 ;  Bonne  v.  Thompson,  4  Q.  B. 
543).  Where  there  are  two  counts  in  the  declaration,  upon  either  of  which 
the  pit.  can  recover  his  demand  as  a  count  for  goods  sold,  and  on  an  account 
stated  as  to  the  price  deft,  may  pay  money  into  court  upon  one  only  of  such 
coun's  (Barly  v.  Bowman,  1  B.  6&  Ad.  69 ;  Stafford  v.  Clarke,  2  Bing.  377 ; 
Evereth  v.  Bell,  7  Taunt.  450). 

Form  of  the  FkaJ]  The  plea  must  be  pleaded  as  to  the  sum  intended  to- 
be  covered,  and  the  said  causes  of  action  in  respect  thereof,  otherwise  th» 
pit.  may  sign  judgment  for  any  damages  left  unanswered  (Henry  v.  Earl,  8 
M.  &  W.  228).  In  assumpsit  for  500/.  for  goods  sold,  500/.  for  work  done, 
500/.  for  money  paid,  500/.  account  stated,  damages  500/. :  plea  of  payment 
into  court  of  250/.,  and  do  damages  uUra  in  respect  of  the  causes  of  action 
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in  the  declaration  mentioned ;  held  bad,  on  special  demurrer,  a%  not  afford- 
ing an  answer  to  the  causes  of  action  in  the  declaration  mentioned,  except 
as  to  the  sum  of  250/.  (Grimsley  v.  Parker,  18  Law  J.  200,  Exch.).  Where 
the  declaration  contained  one  count  on  a  bill  for  261,  odd,  and  also  an  indeb* 
itatus  count  for  30/.,  deft,  pleaded  (amongst  other  things)  as  to  lOZ.  9s,  Ic/., 
parcel  of  the  sum  in  the  first  count,  and  also  as  to  10/.  9^.  l<i.,  parcel  of 
sum  in  second  count ;  payment  into  court  of  11/.,  and  no  damages  ultra: 
held  bad,  as  payment  of  a  smaller  sum  is  no  satisfaction  of  a  larger  (Tatter« 
sail  V.  Parkinson,  4  D.  &  L.  622;  11  Jur.  658).  Where  the  first  count  is 
on  a  bill,  and  the  second  is  on  the  consideration,  the  plea  should  state  that 
the  bill  was  given  on  account  of  the  debt  in  the  second  count,  and  then  plead 
payment  into  court  of  the  amount  of  the  bill  and  interest  (lb.).  The  words 
**  causes  of  action,"  include  damages  (Preston  v.  Harrington,  16  Law  J.  2, 
Exch.).  The  pica  oue;ht  to  be  pleaded  to  the  further  maintenance  of  the 
action  (Hall  v.  Cole,  4  Ad.  &  E.  577 ;  Turner  v.  Crossley,  3  M.  &  W.  43 ; 
Roslin  V.  Muggeridge,  16  Law  J.  38,  Elxch.).  Enough  ought  to  be  paid  to 
cover  interest,  or  any  damages  that  may  have  accrued  on  account  of  the 
causes  of  action  confessed  by  the  plea  up  to  the  time  of  paying  in  the  money 
(Kidd  v.  Walker,  2  B.  &  Ad.  705).  If  the  debt  alone  be  accepted  as  and 
iox  both  debt  and  damages,  an  action  cannot  aflerwards  be  carried  on  for 
nominal  damages  only  (Beaumont  v.  Greathead,  2  D.  &  L.  631).  The 
prayer  of  judgment  is  necessary,  the  want  of  it  will  make  the  plea  bad  on 
special  demurrer  (Sharman  v.  Stevenson,  2  C.  M.  &  R.  75 ;  Coates  v.  Ste- 
vens, ib.  118 ;  Baily  v.  Sweeting,  12  M.  &  W.  618). 

By  the  words,  "  never  was  indebted,"  an  issue  is  raised  as  to 
[  *421  ]  the  ^original  existence  of  the  debt  (Green  v.  Marsh,  5  Dowl.  669). 
In  debt,  the  allegation  that  the  pit.  has  not  sustained  damages  to  a 
greater  amount  than  the  said  sum  of  one  shilling  is  necessary,  and  the  form 
must  be  varied  accordingly  (Lowe  v.  Steel,  15  M.  &  W.  380).  Where 
money  had  been  paid  in  under  a  judge's  order  before  declaration,  it  is  a  good 
plea,  it  should  seem,  to  plead  such  payment  according  to  the  truth,  and  no 
damages  ukra  (Edwards  v.  Price,  6  Dowl.  P.  C.  487).  But  the  new  rules 
do  not  apply  to  payment  of  money  into  court  under  the  statute  of  4  &  5 
Anne,  c.  16,  s.  13,  of  the  principal  and  interest  due  on  a  bond,  with  the 
costs,  and  therefore  such  payment  cannot  be  pleaded  to  an  action  on  a  bond 
(England  v.  Watson,  0  M.  &  W.  333). 

A  plea  of  payment  into  court  must  follow  the  form  given  by  the  new 
rules,  and  if  other  pleas  are  pleaded  to  part  of  the  plt.'s  demand,  the  plea 
of  payment  into  court  should  be  put  last,  and  pleaded  to  the  residue  (Shar- 
man  v.  Stevenson,  supra). 

It  is  no  ground  of  demurrer  that  the  plea  is  not  signed  by  the  officer  of 
the  court  (Harsant  v.  Busk,  6  Jur.  1110) ;  such  irregularity  might  be  good 
ground  for  an  application  to  a  judge  (lb.). 

Replication.l  The  defl.  cannot  plead  double :  first,  payment  into  court ; 
and  secondly,  a  plea  in  denial  of  the  cause  of  action  to  which  the  payment 
into  court  is  addressed ;  because,  while  the  second  plea  remains  undisposed 
of  upon  the  record,  the  pit.  cannot  sign  the  judgment  to  which  the  rule  of 
court  entitles  him  in  case  he  accepts  the  sum  paid  into  court,  and  (he  deft. 
does  not  pay  the  taxed  costs  (Thompson  v.  Jackson,  1  Man.  &  G.  242). 
Hence,  it  follows,  that  if  the  plea  of  payment  into  court  be  addressed  to  the 
whole  declaration,  there  cannot  properly  be  any  other  plea  (1  Saund.  33,  /, 
n.).  If,  however,  the  pit.  suffisr  other  pleas  to  remain  upon  the  record,  he 
must  take  the  consequences,  and  it  will  be  the  duty  of  the  jury  and  the 
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judge  to  trv  each  issue  by  itself,  for  each  plea  must  be  regarded  as  the  sole 
plea  upon  tne  record  (Fisher  v.  Aide,  3  M.  &  W.  A*iQ;  Twemlow  v.  Askey, 
ib.  495).     Where,  however,  instead  of  joining  issue  on  the  pleas,  the  pit. 
replies  only  to  the  plea  of  payment  into  court,  by  accepting  the  sum  paid  in 
satisfaction  of  his  whole  demand,  pursuant  to  the  rule,  it  is  not  altogether 
clear  what  the  position  of  the  parties  is  (1  Saund.  33  /,  n.).     In  a  case 
where  the  deA.  pleaded  to  a  declaration  in  assumpsit  for  30/.:  first,  payment 
into  court  of  27/«  As,  id.  to  the  whole  declaration,  pursuant  to  the  form 
given  by  4  Will.  IV.;  secondly,  except  as  to  the  sum  paid  into  court,  non 
assumpsit;  thirdly,  as  to  10/.  payment  before  action  brought;  fourthly, 
except  as  to  the  sum  paid  into  court,  a  set-off.    The  pit.  replied  in  the  form 
given  by  the  rule,  that  he  accepted  the  money  paid  into  court,  and  was  sat- 
isfied, and  took  the  money  out  of  court,  and  taxed  his  costs :  it  was  held, 
that  the  defl.  could  not  sign  judgment  of  non  pros,  for  want  of  replication 
to  the  other  pleas  (Coates  v.  Steteus,  2  C.  M.  &  R.  118);  though  such  a 
judgment  would  have  been  regular,  if  the  plea  of  payment  had  applied  to 
part  of  the  declaration  only  (Topham  v.  Kidmore,  6  Dowl.  676 ;  Goode  v. 
Goldsmith,  2  M.  &  W.  202 ;  Emmott  v.  Standen,  3  M.  &  W.  407 ;  Harri- 
son  V.  Booth,  28th  Jan.  1847,  Exch.).     It  may,  perhaps,  admit  of  doubt, 
whether  the  course  pursued  by  the  pit.  in  Coates  v.  Stevens,  in  taxing  his 
costs  upon  taking  the  money  out  of  court,  while  the  other  bars  remained 
undisposed  of  on  the  record,  is  warranted  by  any  principle  (see  Burden  v. 
Flower,  7  Dowl.  786) ;  the  general  rule  being,  that  costs  cannot  be  taxed 
on  any  part  of  the  record  until  final  judgment  be  given  on  the  whole  (1 
Saund.  33  /,  n.;  see  Cauty  v.  Gill,  4  Man.  dc  G.  907). 

*By  R,  T.  T.  1  Vict,  the  ph.,  aAer  delivery  of  a  pl^a  of  payment 
into  court,  shall  be  at  liberty  to  reply  to  the  same  by  accepting  the  [  *422  ] 
sum  so  paid  into  court  in  full  satisfaction  and  discharge  of  the 
cause  of  action  in  respect  of  which  it  has  been  paid  in,  and  he  shall  be  at 
liberty  in  that  case  to  tax  his  costs  of  suit ;  and  in  case  of  non-payment 
thereof  within  forty-eight  hours,  to  sign  judgment  for  his  costs  of  suit  so 
taxed,  or  the  pit.  may  reply  that  he  has  sustained  damages  (or  that  the  defl. 
was  and  is  indebted  to  him,  as  the  case  may  be)  to  a  greater  amount  than 
the  said  sum,  and  in  the  event  of  an  issue  thereon  being  found  for  the  defl., 
the  defl.  shall  be  entitled  to  judgment  and  his  costs  of  suit. 

Where  the  dell,  pleads  payment  of  money  into  court  to  part,  and  other 
pleas  to  the  residue  of  ph.'s  demand,  which  are  true,  and  the  necessity  for 
which  has  arisen  in  consequence  of  the  plt.'s  claiming  more  by  his  dei;lara« 
tion  than  was  due  to  him,  the  pit.  cannot  pass  over  those  other  pleas  unno- 
ticed, and  if  he  do,  the  court  will  give  the  deft,  leave  to  sign  the  judgment 
of  non  pros,  unless  the  pit.  amend  his  replication  on  payment  of  costs,  or 
consent  to  tax  his  costs  as  upon  a  noi,  pros,  on  the  unanswered  pleas  (Top- 
ham  V.  Kidmore,  5  Dowl.  P.  C.  676).  But,  if  the  pit.  should  enter  a  noL'e 
prosequi^  the  deii.  will  be  entitled  to  the  costs  on  these  issues  (Goodee  v. 
Goldsmith,  supra;  Emmott  v.  Standen,  supra). 

Where  mouey  is  paid  into  court  on  part  of  an  indebitatus  count,  the  repli- 
cation taking  the  money  out  of  court  is  generally  proper,  and  the  pit.  may 
then  proceed  for  his  further  claim  on  the  oiher  issues;  he  may  take  the 
money  out  of  court  at  once,  but  cannot  tax  the  costs  of  th»  issue  until  the 
cause  is  ended  (Cauty  v.  Gill,  4  Man.  ^  G.  907).  But,  where  the  deA.  has 
not  paid  into  court  sufficient  to  cover  interest,  &c.;  or,  where  more  is 
claimed  on  the  contract  on  which  the  money  is  paid  in,  then  the  replication 
will  claim  a  further  sum,  and  on  this  replication  the  pit.  has  the  right  to 
begin  at  the  trial,  although  there  are  other  pleas  in  coofesaioD  (Booth  v. 
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Millies,  4  D.  &  L.  63).  If  the  plea  of  payment  into  court  bc^  applied  to 
more  than  the  sum  actually  paid  in,  the  pit.  may  reply  'Mhat  the  deft, 
was,  and  stilL  is  indebted  to  him  to  a  greater  amount  than  the  said  sum 
of  £  ,"  &c,  (see  Fuiihful  v,  Ashley,  1  Q.  B.  183;  Ch.  Pi.  by  Pearson, 
378,  n.  (z)  ). 

Where  there  are  oiher  pleas  besides  the  plea  of  payment  into  court,  it  is 
no  discontinuance  if  the  pit.  do  not  reply  to  the  plea  of  payment  of  money 
into  court  before  going  to  trial  on  the  other  issues,  as  he  may  enter  a  nolle 
prosequi  on  the  former  even  afler  verdict  (Fallows  v.  Bird,  2  C.  M.  &  R. 
457). 

If  the  deft,  be  under  terms  to  plead  issuably,  the  pit.  is  not  precluded  by 
taking  the  money  out  of  court  in  satisfaction  of  part  of  the  claim,  from 
signing  judgment  on  the  other  counts  to  which  non-issuable  pleas  are  pleaded 
(Verhidt  v.  De  Keysen,  3  D.  dt  L.  393). 

What  it  admits]  Therefore,  where  paid  in,  in  an  action  on  a  promis*. 
sory  note  payable  by  instalments,  it  is  only  an  admission  that  money,  to  the 
amount  paid  in,  was  due  upon  it,  and  does  not  bar  the  Statute  of  Limita* 
tions  as  to  a  further  sum  claimed  on  the  same  note  (Reid  v.  Dickens,  5  B. 
&;  Ad.  499;  Jourdain  v.  Johnson,  2  C.  M.  &  R.  566).  Where  there  is  a 
special  contract  on  the  record,  this  plea  admits  it ;  but  where,  as  in  indebi" 
talus  assumpsit^  the  claim  is  made  up  of  several  distinct  items,  it  admits  no 
more  than  that  the  sum  paid  in  is  due  (Meagher  v.  Smith,  4  B.  &  Ad.  673 ; 
Seaton  v.  Benedict,  5  Bing.  Si).  Nor  upon  a  count  on  a  valued  policy,  in 
which  the  loss  is  averaged  to  be  total,  is  it  an  admission  of  a  total  loss 
(Rucker  v.  Palsgrave,  1  Camp.  557;  1  Taunt.  419). 

*The  cases  of  Walker  v.  Rawson  (1  Moo.  &  R.  250) ;  and  Ra- 
[  *423  ]  venscroft  v.  Wise  (1  C.  M.  &  R.  203) ;  and  the  dicta  of  Littledale 
and  Parke,  JJ.,  in  Meagher  v.  Smith  (4  B.  6c  Ad.  672),  have  been 
overruled.  It  is  now  therefore  held,  that  payment  into  court  on  the  general 
or  common  counts  only  admits  the  liability  of  the  deft,  to  the  extent  of  the 
iponey  paid  upon  some  one  or  more  of  the  contracts  included  in  the  decla- 
ration, and- the  pit. -cannot  apply  it  to  whatever  contracts  he  may  please  to 
select  (Kinghairt  (^..Robins,  6  M.  &  W.  94;  Eden  v.  Dudfield,  5  Jur.  27, 
j^xch.).  Therefore,  where  the  plea  was  pleaded  as  to  12/.  parcel,  &c.,  of  a 
count  ibr  fixtures  bargained  and  sold,  upon  which  pit.  replied  damages  «&ra, 
and  nan  assumpsit  as  to  the  residue,  the  deft,  may  insist,  at  the  trial,  that 
there  was  no  sale  of  fixtures  at  all,  and  is  entitled  to  his  verdict,  though  the 
value  of  the  fixtures  alleged  to  be  sold  exceeds  the  sum  paid  into  court 
(Kingham  v.  Robins,  5  M.  &  W.  94) ;  Alderson,  B.,  observing  that  the  deft, 
in  substance  says,  *'  Can  you,  under  this  count  prove  any  contract  against 
mel  If  you  cannot,  I  have  done  an  unnecessary  act  in  paying  this  money 
into  court,  which  is  more  than  is  suHicient  to  recover  the  nominal  damages 
to  which  you  are  entitled"  (lb.).  In  this  case,  Ravenscroft  v.  Wise  was  not 
cited.  The  plea  of  payment  into  court  by  two  defts.,  pleaded  to  one  or  more 
indebitatus  counts,  admits  only  that  the  pit.  has  a  cause  of  action  on  one  or 
more  of  the  contracts  declared  on  to  the  amount  of  the  sum  paid  in,  and  does 
not  admit  the  defts.'  joint  liability  to  any  greater  amount,  although  the  pit. 
gives  evidence^iia/tun//e,  to  fix  Offe  of  the  defts.  with  liability  to  a  greater 
amount  (Stapleton  v.  Nowell,  6  M.  &  W.  9;  Archer  v.  English,  1  M.  &  W. 
873).  In  Archer  v.  English  it  was  held,  that  the  plea  admitted  the  exist- 
ence of  some  contract  or  contracts  falling  withiu  (he  description  of  the  debt 
as  the  consideration  of  the  promise  laid  in  such  counti<,  but  does  not  amount 
to  an  admission  of  any  particular  contract,  even  of  the  contract  in  respect 
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of  which  tlie  money  is  in  fact  paid  in.  Where,  therefore,  in  an  action 
against  two,  money  is  paid  into  court  by  both  defts.  under  R.  T.  T.  Vict, 
the  ph.,  in  order  to  recover  damages  beyond  the  sum  paid  in,  must  show 
not  only  that  his  demand  in  respect  of  which  the  money  is  in  fact  paid  into 
court  exceeds  the  amount  paid  in,  but  that  the  defts.  are  jointly  liable  (lb.). 
This  rule  seems  to  be  too  broadly  stated  (see  Elmsly  v.  Bagster,  2  D.  & 
L,  9). 

The  pit.  sues  on  his  bill  as  attorney,  the  ded.  pleaded  payment  in  court 
of  62/.,  and  no  damages  ultra;  issue  thereon :  held  that  the  deft,  might  dis- 
pute any  retainer  as  to  the  residue  (Steavenson  v.  Berwick  (Corporation  of), 
1  Q.  B.  154). 

If  to  a  declaration  in  the  ordinary  form  in  indebitatus  assumpsit^  with 
particulars  containing  various  causes  of  actions,  the  def\.  plead  payment  into 
court,  he  is  not  precluded  from  contesting  his  liability  in  respect  of  any 
items  beyond  the  amount  paid  into  court,  as  the  particulars  are  not  to  be 
considered  as  part  of  the  declaration  (Booth  v.  Howard,  6  Dowl.  P.  C.  438). 
Semble,  that  payment  of  money  into  court  upon  an  indebitatus  count  for 
work  and  labour,  where  there  has  been  but  one  transaction  between  the  par- 
ties,  admits  the  authority  of  the  agent  by  whom  the  work  was  ordered,  and 
that  payment  of  money  into  court  on  a  special  contract,  admits  that  contract, 
but  payment  generally  in  the  indebitatus  count  does  not  admit  the  causes  of 
action,  notwithstanding  the  rule  of  court  which  directs  the  particulars  to  be 
annexed  to  the  record  (Meagher  v.  Smith,  4  B.  &  Ad.  678). 

In  an  action  of  tort,  the  plea  of  payment  into  court  admits  the  cause  of 
action  as  alleged  (Lloyd  v.  Walkey,  9C.  &  P.  771 ;  but  see  Cook  v.  Hartle, 
8  C.  d5  P.  669). 

*In  Drake  v.  Lewin  (4  Tyrw.  730),  it  was  held,  that  payment 
of  money  into  court  on  a  declaration  in  assumpsit,  containing  spe-  [  *424  ] 
cial  and  common  counts  founded  on  a  variety  of  dealings  between 
the  parties,  cannot  be  applied  by  the  pit.  to  any  particular  count  only,  but 
the  deft,  may  so  apply  it  to  the  damage  therein  stated  to  have  been  incurred. 
In  debt  for  rent  on  a  demise  for  years  with  a  count  for  fixtures  sold,  the 
pit.  claimed  by  his  particulars  6/.  6s,  for  rent,  and  12/.  for  fixtures,  the  deft, 
paid  11/.  5s.  into  court;  held,  no  admission  of  deft.'s  liability,  in  respect  of 
fixtures,  to  a  greater  amount  than  had  been  paid  into  court,  although  it  was 
contended  that  by  payment  into  court  of  a  larger  sum  than  was  claimed  for 
rent,  a  contract  in  respect  of  the  fixtures  was  admitted  (Goffv.  Harris,  5 
Man.  6i  G.  543).  A  declaration  contained  a  special  count  for  breach  of 
contract,  charging  the  defts.  as  partners,  and  also  several  indebitatus  counts. 
To  the  first  count  deft,  pleaded  non  assumpsit^  and  to  the  common  counts 
fion  assumpsit^  except  as  to  5/.,  parcel,  &c.,  and  as  to  that  sum,  payment 
into  court,  and  no  damages  ultra.  Held,  that  the  payment  of  money  under 
the  indebitatus  counts  was  no  admission  of  the  partnership  alleged  in  the 
first  count  (Charles  v.  Branker,  12  M.  6c  W.  743).  It  admits  also,  the 
validity  of  every  species  o^  claim  mentioned  in  the  particulars  accompanying 
the  counts  on  which  it  is  paid  in,  and  that  some  damages  are  due  on  each 
(Edgar  v.  Watson,  1  C.  &  M.  494).  The  plea  of  payment  into  court  to  a 
count,  setting  forth  a  special  contract,  admits  the  contract  as  alleged,  and 
all  the  breaches  (1  Saund.  33  m^  n.;  Kingham  v.  Robins,  supra/  Archer 
V.  English,  supra.)  In  a  special  count  for  wages  due  to  the  pit.,  "to  wit,  in 
the  capacity  of  editor  of  a  newspaper,  at  and  for  a  certain  salary,  to  Ufit,  at 
the  rate  of  400/.  per  annvm.^"*  The  defts.  paid  37/.  into  court  generally. 
On  the  trial  pit.  did  not  prove  the  contract  for  400/.,  but  relied  on  the  pay- 
ment into  court  as  an  admissiop  of  the  amotint.  Held,  tha^tllie  sum  of  400/. 
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specified  as  the  rate  of  salary,  not  being  material  in  inself,  and  being  laid 
under  videlicet^  pit.  would  not  be  bound  to  prove  it  as  laid  if  non  assumpsit 
had  been  pleaded;  and  therefore,  that  the  payment  into  court  did  not  bind 
the  dei\s.  as  an  admission  of  that  rate  of  salary  (Cooper  v.  Blick,  2  Q.  B.. 
915).  But  that  the  capacity  in  which  pit.  engaged  to  serve  was  material, 
and  though  laid  under  a  videlicet^  must,  on  non  assumpsit^  have  been 
proved  as  laid,  and  was  admitted  by  the  payment  into  court  (lb.  per  Patte- 
son,  J.). 

A  policy  contained  a  condition  (hat  all  ships  were  to  be  inspected  and 
approved  of  by  a  majority  of  the  committee  of  insurers  before  admission, 
that  all  ships  should  be  well  (bund,  6ec.  ;  and  in  a  seaworthy  state,  as  to  the 
committee,  or  their  inspector  should  seem  proper ;  that  vessels  should  have 
a  certain  quantity  of  rope  or  chain  cable,  ^*  and  all  chain  cables  to  be  pro- 
perly tested,"  ships  to  be  subject  to  a  survey,  and  in  case  of  non-compliance 
with  orders  to  repair,  to  be  uninsured.  An  action  was  brought  on  the  policy, 
and  for  money  had  and  received,  and  on  an  account  stated,  and  money  was 
paid  into  court  on  two  counts,  the  second  and  last ;  the  second  count  averred 
generally  a  performance  by  the  pit.  of  all  things  in  the  policy  contained  to  be 
performed  on  his  part,  and  a  compliance  with  all  the  conditions,  &c.,  thereby 
referred,  and  thereto  subjoined :  held,  that  the  testing  of  the  cable  rope  was  not 
by  itself  a  condition  precedent,  but  only  a  direction  to  the  committee;  that  if 
it  had  been  a  condition  precedent  the  non-performance  was  in  the  nature  of 
unseaworthiness,  and  was  a  question  for  the  jury ;  and  that  the  payment  of 
money  into  court  waived  any  objection  as  to  the  non-performance  (Harrison 
V.  Douglas,  3  Ad.  &  E.  300).  The  policy  declared  that  certain  rules  should 
be  deemed  a  component  part  of  the  *policy,  by  one  of  which  the 
[  *425]  assured  was  not  entitled  to  be  paid  till  a  period  which  was  made 
contingent  upon  certain  events.  The  evidence  showed  that  this 
period  had  not  arrived  before  the  action  was  brought,  but  left  it  uncertain 
whether  the  whole  payment  was  to  be  made  at  once,  or  by  instalments. 
Held,  that  the  payment  into  court  admitted  that  something  was  due  to  the 
pit.  on  the  policy  at  the  time  of  the  action  brought,  and  was  so  far  a  waiver 
of  the  objection  that  the  action  was  brought  too  soon  (lb.). 

The  payment  of  money  into  court  generally,  under  a  declaration  contain* 
ing  a  special  contract,  is  an  admission  of  the  contract,  so  as  to  supersede  the 
necessity  of  proving  it  at  the  trial,  the  only  question  there  being  the  amount 
actually  due  under  the  contract  (Scaton  v.  Benedict,  5  Bing.  28).  Payment 
into  court  generally  on  the  whole  declaration,  admits  the  contract  as  stoted 
in  each  count,  and  a  breach  of  it,  and  that  something  is  due  on  each  count 
thereon,. but  it  does  not  admit  the  amount  of  the  breach  therein  stated  (Stoveld 
V,  Brewen,  2  B.  &  A.  116).  So,  payment  of  money  into  court  generally, 
in  an  action  on  a  special  agreement,  admits  the  contract  (GruUod  v.  Nock, 
1  Elsp.  347).  So,  where  the  count  states  a  special  contract,  the  plea  admits 
such  contract,  and  narrows  the  inquiry  to  the  question  of  damages  sustained 
by  the  breach  thereof  (Yale  v.  Willan,  2  East,  128;  Piggott  v.  Dunn,  ib. 
134.  But  see  Clark  v.  Gray,  6  East,  564).  Therefore,  if  pit.  declare  on  a 
general  undertaking  by  the  deft,  to  carry  goods  for  hire,  on  which  the  deft, 
poys  five  pounds  into  court,  he  cannot  give  in  evidence  that  the  contract 
was,  that  he  should  not  be  answerable  for  goods  lost  to  a  greater  value  than 
five  pounds,  unless  entered  and  paid  for  accordingly,  though,  if  no  money 
had  been  paid  into  court,  the  pit.  must  have  been  nonsuited  on  such  evidence 

(lb.). 

A  payment  into  court  to  a  declaration  in  covenant  setting  out  several 
covenants,  and  assigning  a  general  breach,  admits  some  damage  upon  every 
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part  of  the  breach,  and  the  judgment  cannot  be  arrested,  although  the  breach, 
with  reference  to  some  particular  covenant  would  be  bad  on  special  demurrer 
(Wright  V.  Goddard,  8  Ad.  &  E.  144).  Thus,  where  a  covenant  to  repair, 
and  teave  in  repair,  made  an  exception  of  reasonable  wear  and  tear,  and 
the  breach  contained  no  such  exception,  and  another  covenant  was,  to  repair 
aAer  a  month's  notice  in  writing,  but  there  was  no  statement  that  such  notice 
was  given  in  writing:  held,  that  these  defects  were  waived  by  payment 
generally  on  a  breach  stating  that  deft,  did  not,  within  a  month  after  notice, 
or  at  any  time,  repair  or  leave  in  repair  (lb.).  The  special  contract  being 
admitted,  the  defl.  cannot  impeach  its  existence.  Where,  therefore,  a  declara- 
tion by  a  landlord  against  his  tenant,  averred  that  the  laMer  became  tenant 
to  him  of  certain  messuages  from  year  to  year,  under  a  certain  rent,  payable 
half-yearly,  and  that  the  tenant  undertook  that  he  would,  during  the  continu- 
ance of  the  tenancy,  keep  the  messuages  in  repair,  and  would  pay  the  rent ; 
and  alleged  as  breaches  in  the  first  count,  that  the  premises  were  not  kept 
in  tenantable  repair;  and  in  the  second — first,  non-repair ;  and  secondly, 
non-payment  of  rent ;  the  tenant  pleaded  the  general  issue,  and  paid  half-a- 
year's  rent  into  court,  under  the  second  breach :  held,  that  such  payment 
admitted  the  whole  of  the  contract  (Dyer  v.  Ashton,  1  B.  &  C.  8). .  So,  in 
a  special  count  on  a  policy,  the  risk  was  stated  to  continue  until  the  ship  was 
unloaded,  and  there  were  common  counts :  held,  that  the  premium  having  been 
paid  into  court  generally,  was  an  admission  of  the  special  contract  stated  in  tho 
count  (Andrews  v.  Palgrave,  9  East,  325).  Where  payment  into  court  was 
made  generally  on  a  declaration  containing  one  count,  charging  the 
deft,  for  the  produce  *of  sales  as  factor,  on  a  det-crtdere  commission,  [  *426  ] 
and  charging  him  with  having  negligently  sold  plt.'s  flour  to  an 
insolvent  person  ;  the  defl.,  in  order  to  show  that  the  transaction  was  one 
which  was  not  admitted  by  the  payment  into  court  on  the  first  count,  gave 
letters  in  evidence  to  show  that  the  pit.  had  admitted  the  sale  in  question  to 
be  his  own  afiair,  and  not  guaranteed  by  the  deft.,  and  the  court  did  not  dis- 
turb it  on  the  ground  that  this  evidence  was  improperly  received  (Drake  v. 
Lewin,  4  Tyrw.  730).  In  assumpsit  on  a  special  count,  and  for  money  had 
and  received,  the  defl.  pleaded  the  general  issue;  and  to  the  common  counts, 
a  lender,  and  paid  money  into  court,  not  applying  to  any  particular  count : 
held,  that  such  payment  could  not  be  referred  exclusively  to  the  counts  as 
to  which  a  tender  was  pleaded,  but  that  it  applied  to  the  whole  declaration, 
and  admitted  the  special  contract  (Bulwer  v.  Home,  4  B.  dc  Ad.  132). 

If  payment  be  made  on  any  one  of  the  breaches  in  an  action  of  covenant, 
it  is  unnecessary  to  prove  the  deed  (Randall  v.  Lynch,  2  Camp.  357). 

But  where  the  pit.  alleges  in  his  declaration  multifarious  and  inconsistent 
facts,  as  the  grounds  for  one  and  the  same  claim  it  is  not  competent  for  the 
plr.  to  apply  the  deft.'jS  payment  into  court  of  a  sum  insufficient  to  meet  all 
the  demands  alleged  as  evidence  to  prove  such  one  of  the  plt.'s  claims  as  he 
may  elect,  but  he  must  prove  his  case  by  other  evidence  of  the  fact  (Everth 
V,  Bell,  7  Taunt.  450).  Therefore,  in  an  action  to  recover  a  subscription 
from  an  underwriter  if  the  declaration  state  the  vessel  to  have  been  stranded, 
bilged,  damaged,  and  wrecked,  and  money  be  paid  into  court  generally 
thereon,  such  payment  cannot  be  applied  by  the  pit.  who  ofiered  the  rule  of 
court  as  evidence  of  the  loss,  as  an  admission  of  a  stranding  only,  as  such 
payment  might  apply  to  any  other  loss  (lb»).  It  admits  all  the  facts  stated 
in  the  count  on  which  the  money  is  paid  in  (Godsall  v.  Boldero,  0  East,  72) ; 
but  on  those  only  (Baillie  v.  Cazalet,  4  T.  R.  579).  In  an  action  for  negli- 
gence  for  not  properly  securing  a  cow.  of  the  defl.'s  in  a  slaughter-house  the 
declaration  stated  that  in  consequence  thereof  the  cow  **  ran  at,  butted  at. 
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gored,  killed  and  destroyed,"  a  cow  of  the  plt/s ;  plea  of  paymeDt  of  30^.  into 
court,  and  no  damages  vJlra  ;  replication,  damages  ulJbra :  held,  that  the  deft, 
could  not  go  into  evidence  to  show  that  his  cow  had  not  killed  the  pita's  a« 
the  contrary  was  admitted  by  the  deft.'s  plea  (Lloyd  v.  Walkey,  0  C.  &  P. 
677).  A  declaration  in  assumpsit  against  the  assignees  of  a  bankrupt,  stated 
that  the  pit.  had  agreed  with  the  bankrupt  before  the  bankruptc}',  to  permit 
him  to  take  stones  from  the  plt.'s  quarry  at  a  certain  price,  for  a  church  which 
bankrupt  had  undertaken  to  build,  and  that  he  took  therefrom  stones  to  the 
amount  of  50/. ;  that  the  defls.,  as  his  assignees  adopted  the  contract  for 
building  the  church,  and  thereby  became  bound  by  its  equities,  and  so  liable 
to  pay  the  pit.  the  50/.,  and  that  afterwards  they  took  stones  from  the  quarry 
to  the  amount  of  40/.  Plea  as  to  the  agreement  of  the  pit.  with  the  bank- 
rupt, non  assumpsit ;  as  to  the  residue  of  the  causes  of  action,  payment 
into  court  of  6/.  12^.  11^.,  which  pit.  accepted  in  satisfaction  of  that  sum. 
The  jury  having  found  for  the  defls.  on  the  first  issue :  held,  that  the  admis- 
sion in  the  plea  of  payment  into  court  did  not  entitle  the  pit.  to  have  a  ver- 
dict for  him  on  the  other  issue  (Twemlow  v.  Askey,  3  M.  &  W.  495) . 

But  the  plea  only  acknowledges  that  the  pit.  is  entitled  to  recover  the  sum 
80  paid ;  it  does  not  preclude  him  from  taking  any  objection  to  the  action 
*  beyond  that  sum,  though  unless  such  sum  were  paid,  such  objec- 
[  *427  ]  tion  would  be  a  bar  to  the  whole  demand  *(Cox  v.  Parry,  1  T.  R, 
464).  It  only  admits  a  legal  demand  (Ribbans  v.  Cricket,  1  B.  & 
P.  264 ;  Seaton  v.  Benedict,  5  Bing.  28).  It  does  not  apply  to  all  the  items 
contained  in  the  bill  of  particulars  in  which  the  goods  are  stated  to  have 
been  supplied  at  different  times  (Seaton  v.  Benedict,  supra).  If  a  declara- 
tion in  trover  enumerate  a  great  number  of  articles,  and  the  deft,  pay  money 
into  court,  and  no  damages  uUra^  the  pit.  must  show  what  articles  he  has 
converted ;  and  the  deft,  does  not  admit  anything  beyond  his  payment  into 
court  (Cook  v.  Hartle,  8  C.  &  P.  568). 

The  deft,  may  show  that  the  items  in  the  plt.'s  demand  above  the  sum 
paid  into  court  were  not  due  from  himself  (Booth  v.  Howard,  2  Dowl. 
438). 

Where  a  declaration  contains  two  inconsistent  counts,  and  the  deft,  pays 
money  into  court  under  the  second  count,  which  the  pit.  accepts,  the  deft, 
cannot  read  the  second  count,  and  the  proceedings  thereon,  to  the  jury  as 
conclusive,  or  any  evidence  to  negative  an  allegation  in  the  first  count 
(Gould  V.  Oliver,  2  Sco.  N.  R.  241). 

Where,  in  assumpsit  by  payee  against  the  drawer  of  a  bill  of  exchange, 
the  deft,  pleads  payment  into  court  of  the  amount  of  the  bill,  against  the 
further  maintenance  of  the  action;  the  nile  of  T.  T.  1838,  applies  to  ex- 
clude evidence  that  the  bill  had  in  fact  been  paid  before  action  for  the  pur- 
pose of  inducing  the  jury  to  give  no  interest  by  way  of  damages  from  the 
date  of  such  payment  (Adams  v.  Palk,  2  G.  &  D.  450;  6  Jur.  849). 

In  use  and  occupation  it  admits  pit's  title  and  his  sole  title  (Dolley  v. 
lies,  11  Ad.  &  E.  335;  and  see  Attwood  v.  Taylor,  1  Man.  6c  G.  280).  It 
admits  the  contract  as  laid,  and  therefore  that  it  was  properly  stamped 
(Israel  v.  Benjamin,  3  Camp.  40). 

In  special  assumpsit  upon  a  contract  of  sale  the  deft,  pleaded  payment 
into  court  and  non  damnificahis  ultra.  Qtuere^  whether  the  deft,  can  give 
the  contract  in  evidence  in  order  to  show  a  partial  difierence  in  another  part 
of  the  contract  not  set  out  in  the  declaration,  and  prove  that  the  circum- 
stances which  were  to  have  so  partially  defeated  the  contract  have  arisen 
(Attwood  v.  Taylor,  1  Man.  &  G.  280). 
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Where  deft,  entitled  to  axts!]  If  deft,  pay  money  into  court,  but  omit  to 
plead  it,  he  is  not  entitled  to  costs  (Adelaide  v.  Booth,  1  Bing.  N.  C.  693). 
if  deft,  offer  money  which  the  pit.  refuses,  on  a  summons  before  declaration, 
the  deft,  will  not  bo  entitled  to  subsequent  costs,  unless  such  money  be  after- 
wards paid  into  court  on  a  plea  (Gover  v.  Elkins,  3  M.  &;  W.  216).  If  the 
ph.  refuse  to  accept  the  money  on  summons,  and  afterwards  take  it  out  of 
court,  he  will  not  be  entitled  to  costs  after  the  offer  (see  Willis  v.  Drake, 
Tyrw.  &  G.  503 ;  Jones  v.  Ourn,  2  Cr.  &  J.  476 ;  Hall  v.  Baker,  2  DowU 
125;  Kelly  v.  Flint,  5  Dowl.  298),  unless  explained  (Ackroyd  v.  Reed,  6 
M.  &  W.  542).  The  court  will  not  interfere  to  give  deft,  his  costs  unless 
he  has  previously  applied  to  the  master  (Roe  v.  Cobham,  6  DowU  628).  An 
abandoned  summons  of  the  deft.,  offering  more  than  he  afterwards  pays  into 
court,  will  be  evidence  against  him  on  the  trial  (Demonett  v.  Young,  1  C.  ds 
M.  466). 

Where  there  are  several  counts,  and  the  defts,  pay  money  into  court  upon 
one  of  them,  which  is  applicable  to  the  plt.'s  cause  of  action,  the  pit.  cannot 
get  his  costs  by  taking  a  verdict  on  one  of  the  other  counts,  unless  he  can 
show  a  right  to  recover  upon  both  in  respect  of  distinct  causes  (Early  v. 
Bowman,  1  B.  &  Ad.  889;  Churchill  v.  Day,  3  Man.  &  Ry.  71  %  but  see 
Brune  v.  Thompson,  4  Q.  B.  643). 

*The  deft,  cannot  give  evidence  of  facts  under  this  plea,  even  in 
mitigation  of  damages,  which  if  pleaded  would  have  been  a  bar  to    [  *428  ] 
the  action  (Speck  v.  Phillips,  6  M.  &  W.  279).    Thus,  in  an 
action  for  wrongfully  discharging  pit.  from  deft.'s  service,  if  deft,  only  pay 
money  into  court  be  cannot  show  that  he  discharged  pit.  from  miscon- 
duct (lb.). 

The  payment  of  money  into  court  is  an  admission  of  the  original  con- 
tract,  or  other  cause  of  action,  as  stated  in  the  declaration ;  and  the  only 
remaining  question  to  be  determined  is  the  amount  of  the  damages ;  it  is 
regulated  by  the  same  rules  as  a  judgment  by  default  (ante^  p.  218 ;  Bur- 
rough  V.  Skinner,  6  Burr.  2640 ;  1  Esp.  347 ;  Hutton  v.  Bolton,  1  H.  BK 
299,  n.). 

Thus,  if  goods  have  been  sold  to  the  deft,  by  sample,  at  a  stipulated  price, 
he  cannot,  afler  payment  of  money  into  court,  in  an  action  of  indebitatus 
assfimpsity  insist  upon  any  defect  in  the  goods  (Leggett  v.  Cooper,  2  Stark. 
103);  and  therefore,  if  a  purchaser  mean  to  insist  on  such  an  objection,  he 
ought  to  return  the  goods  (lb.);  nor,  under  such  plea  to  an  action  for 
wrongfully  discharging  a  servant,  can  pit.  show  misconduct  in  mitigation 
(Speck  V.  Phillips,  6  M.  &  W.  279). 

Where  the  declaration  states  a  contract  to  pay  a  particular  sum  of  money 
for  certain  articles,  payment  of  part  of  the  money  into  court,  by  admitting 
the  contract,  admits  also  the  sum  originally  due ;  and  the  only  question  is 
as  to  the  remainder  (Cox  v.  Brain,  3  Taunt.  95 ;  Stoveld  v.  Brewen,  2  B. 
&  A.  118).  But  where  the  declaration  is  for  goods  sold,  to  be  paid  for  at 
the  average  price,  to  be  ascertained  on  a  day  specified,  this  plea  does  not 
admit  the  average  price  to  be  as  stated  in  the  declaration,  but  only  that  the 
average  has  been  struck  (Stoveld  v.  Brewen,  supra;  sec  also  Evereth  v. 
Bell,  7  Taunt.  450).  And  where  the  deft,  declared  specially,  upon  a  pro- 
mise in  writing  to  pay  "  his  proportion"  (without  specifying  it)  of  a  debt 
barred  by  the  Statute  of  Limitations,  and  averred  the  amount  of  the  propor- 
tion under  a  videlicet:  held,  that  this  plea  to  that  count  did  not  admit  the 
amount  of  the  proportion  (Lechmere  v.  Fletcher,  1  C.  &  M.  623).  So,  a 
declaration  in  assumpsit  for  not  performing  a  contract  to  receive  and  pay  for 
a  copper  made  to  order,  at  a  specified  price  per  pound  weight,  dcfts.  pleaded. 
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inter  alia^  payment  into  court  of  15/.,  and  no  damages  ultra :  teld,  that  the 
defls.  could  not,  under  this  plea,  give  in  evidence  that  they  hud  coumer- 
manded  the  order  when  only  a  part  of  the  work  had  been  done  (Stevens  t. 
Ufibrd,  7  C.  &  P.  97).  To  an  action  for  goods  sold  and  delivered  deft. 
pleaded  payment  of  money  into  court,  and  that  the  pit.  had  not  sustained 
damage  to  a  greater  amount,  on  which  issue  was  joined ;  it  is  not  competent 
for  the  deft,  to  show  at  the  trial  that  the  goods  in  question  were  not  made 
according  to  order,  but  that  he  had,  at  the  request  of  the  pit.,  retained  and 
used  some  of  them  for  a  trial  (Main worthy  v.  Page,  3  Jur.  136,  Exch.).  If 
justices  and  others  pay  money  into  court  under  particular  statutes,  they 
need  not  state  the  character  in  which  they  do  so  (Aston  v.  Perkes,  15  M.  & 
W.  386). 

If  the  defl.  pay  money  into  court  on  an  instrument  bearing  interest,  and 
pay  interest  only  up  to  the  commencement  of  the  action,  the  pit.  may  pro- 
ceed for  interest  up  to  the  time  of  payment  into  court  (Kidd  ▼.  Walker,  2 
B.  &  Ad.  706). 

The  Rule  T.  T.  1  Will.  IV.  (2  B.  &  Ad.  788),  as  to  annexing  particulars 
of  plt.'8  demand  to  the  declaration,  has  not  altered  the  effect  of  this  plea,  so 
as  to  make  it  operate  as  an  admission  of  them  (Booth  v.  Howard,  6  Dowl. 
P.  C.  438 ;  Meagher  v.  Smith,  4  B.  &  Ad.  673). 

In  an  action  to  recover  a  sum  of  8/.  25.,  as  claimed  by  the  particulars  of 
demand,  the  defl.  paid  1/.  18;.  into  court  under  the  rule  *of  H.  T. 
[  *420  ]  Will.  IV.,  which  the  pit.  received  in  full  satisfaction  of  the  action. 
The  cause  of  action  arose,  and  both  parties  lived  within  the  juris* 
diction  of  the  county  court  of  C. ;  and,  by  order  of  a  judge,  the  ded.  was 
allowed  to  enter  a  suggestion  on  the  roll  of  these  facts,  and  that  the  action 
was  brought  for  a  sum  under  40^.,  and  further  proceedings  were  stayed, 
with  a  view  of  depriving  the  pit.  of  his  costs ;  but  the  court  set  aside  the 
order  on  account  of  the  form  of  the  rule  for  paying  money  into  court,  the 
lateness  of  the  application,  and  its  not  clearly  appearing  that  the  action  was 
brought  for  less  than  405.  ^Farren  v.  Morgan,  3  Dowl.  P.  C.  792).  A 
court  of  requests  act  deprivea  a  ])lt.  of  costs  who  should  not  recover  to  the 
amount  of  6/.  against  a  defl.  resident  within  its  jurisdiction ;  held,  that  the 
act  applied  to  a  case  where  such  deft,  pleaded  payment  into  court,  and  the 
pit.  replies  damages  u/^/a,  and  recovered  on  that  issue  less  than  6/.  (Ber- 
nard v.  Turner,  1  M.  &  W.  580).  The  acceptance  by  the  pit.  of  a  smaller 
sum,  paid  into  court  in  satisfaction  of  his  demand,  is  not  of  itself  evidence 
that  no  more  was  due,  so  as  to  entitle  the  deft,  to  enter  a  suggestion  under 
a  court  of  requests  act  (Jordan  v.  Berwick,  9  M.  &  W.  3). 

In  an  action  on  a  bill  of  exehange,  where  a  party  pays  money  into  court 
generally,  he  dispenses  with  the  regular  proof  of  the  party's  handwriting 
(Gutteridge  V.  Smith,  2  H.  Bl.  374;  Middleton  v.  Brewer,  Pea.  15);  and 
cannot  object  to  the  insufficiency  of  the  stamp  on  which  the  bill  is  drawn 
(Serrell  v.  Benjamin,  3  Camp.  40;  ante,  '*  Bills  of  ExcHANOii").  So,  in 
an  action  of  covenant,  he  admits  the  execution  of  the  deed  (Randall  v.  Lynch, 
2  Camp.  367  ;  2  T.  R.  275).  And,  in  an  action  on  a  promise  to  pay  a  third 
person's  debt,  he  cannot  object  to  its  invalidity  under  the  Statute' of -Frauds 
(Middleton  v.  Brewer,  Pea.  15).  So,  where  two  breaches  were  assigned  in 
one  count  of  a  declaration  upon  a  contract,  and  the  deft,  paid  money  into 
court  upon  one  of  them,  it  was  held,  that  he  thereby  admitted  the  whole  con- 
tract as  set  out  in  such  count,  so  as  to  enable  the  pit.  to  recover  on  the  second 
breach,  without  proof  of  the  contract  (Dyer  v.  Ashton,  1  B.  &  C.  3).  If 
paid  in  generally,  it  admits  some  denial  on  all  the  breaches  (Wright  v.  6od- 
dard,  8  Ad.  6^  E.  144).    And  after  payment  of  money  into  court  by  a  deft., 
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in  an  action  brought  against  him  on  the  2  &  3  Edw.  VK  c.  13,  by  a  farmer 
of  tithes,  he  cannot  object  to  the  pit.'s  title  to  the  tithes,  as  he  has  thereby 
admitted  the  pit.'s  right  generally,  and  has  reduced  it  to  a  mere  question  of 
the  amount  of  damages  (Broadhurst  v.  Baldwin,  4  Pri.  38).  Payment  of 
money  into  court  is  a  conclusive  admission  of  the  pit.'s  right  to  sue  (5  Esp. 
19) ;  and  of  his  sole  right  to  the  money  sued  for  (Walker  v.  Rawson,  1  Moo. 
&  R.  250) ;  and  of  the  character  in  which  he  sues  (Lipscomb  v.  Holmes,  2 
Camp.  441).  In  an  action  for  wages,  it  admits  the  capacity  in  which  pit.  was 
to  serve  (Cooper  v.  Blick,  2  Q.  B.  015) ;  and  in  which  the  defl.  is  sued  (Lacy 
V.  Walrond,  3  Bing.  N.  C.  841).  The  plea  admits  plt.'8  right  to  sue  m  the 
court  in  which  the  action  is  brought  (Miller  v.  Williams,  5  Esp.  10).  Where 
the  declaration  avers  performance  of  a  condition  precedent,  the  plea  admits 
it ;  and  where  the  action  lies  only  on  a  certain  contingency,  which  has  not 
happened,  it  waives  the  objection  (Harrison  v.  Douglas,  3  Ad.  6l  E.  306 ; 
Legget  V.  Cooper,  supra)  ;  sed  qucere^  if  the  special  contract  be  not  declared 
on  ? 

But  paying  money  into  court  appears  to  be  an  admission  of  a  legal  demand 
only  (1  T.  R.  464);  and  if  the  declaration  contain  a  legal  and  an  illegal 
demand,  the  money  paid  in  shall  be  applied  to  the  legal  demand  only  (Rib« 
baud  v.  Cricket,  1  B.  6c  P.  264) ;  but  now  illegality  must  be  pleaded.  And, 
beyond  the  amount  of  the  sum  brought  in,  it  is  no  acknowledgment  of  the 
pit.'s  right  of  action  (1  T.  R.  464 ;  *3  T.  R.  657  ;  4  T.  R.  670). 
Before  the  new  rules,  where  the  defl.  pleaded  the  general  issue  and  [  *430  ] 
the  Statute  of  Limitations  to  indebitatus  assumpsit  on  goods  sold, 
and  paid  money  into  court  generally,  such  payment  was  held  not  to  take 
the  case«out  of  the  Statute  of  Limitations  (Long  v.  Greville,  4  D.  &  R.  682; 
2  B.  &  C.  10 ;  Reid  v.  Dickens,  5  B.  &  Ad.  499).  So,  in  actions  of  trespass 
against  justices  of  the  peace,  &c.,  for  acts  done  by  them  ex  officio,  bringing 
money  into  court  seems  to  be  no  admission  of  the  right  of  action  (Bayfield 
V.  F^orter,  13  East,  202.3).  And  where  money  has  been  paid  into  court 
short  of  the  pit.'s  demand,  and  it  is  taken  out  of  court,  evidence  is  admissi- 
ble to  show  quoanimo  it  was  done ;  and  it  is  not  to  bo  taken  conclusively  as 
an  admission  that  the  rest  of  the  demand  was  unfounded  (Tidd,  Pr.)  Where 
a  limitation  has  been  annexed  to  the  real  contract,  the  effect  of  which  is, 
under  certain  circumstances,  to  prevent  the  pit.  from  recovering  more  than 
a  specified  sum,  the  deA.,  although  he  has  paid  money  into  court  generally, 
may  prove  the  limitation,  and  show  that  pit.  is  not  entitled  to  recover  more 
than  he  has  paid  into  court  (Clarke  v.  Gray,  6  East,  564  ;  Yatt  v.  Willan, 
2  East,  128 ;  ante.  Vol.  L,  p.  707) ;  and  the  payment  of  money  into  court 
does  not  preclude  the  deA.  from  availing  himself  of  his  infancy  (Hitchcock 
V.  Tyson,  2  Esp.  482,  n.).  In  an  action  on  a  policy  of  insurance,  the  court, 
under  particular  circumstances,  allowed  the  deA.  to  give  evidence  of  fraud, 
notwithstanding  he  had  paid  the  money  into  court  (Miller  v.  Hartsbume,  3 
B.  dc  P.  556;  and  see  Mellish  v.  Allnutt,  2  M.  &  S.  106 ;  2  Stark.  103). 

Where,  after  action  brought,  the  debt  is  paid  and  accepted  in  satisfaction, 
and  costs  are  offered  but  refused,  the  damage  is  merely  nominal,  independent- 
ly of  the  costs  (Thame  v.  Boast,  12  Jur.  1024;  17  Law  J.  339,  Q.  B.). 

To  an  action  on  a  cheque  for  25/.  there  was  a  plea  of  payment  of  60/., 
aAer  action  brought,  in  satisfaction  of  the  debt,  damages  and  costs.  It  was 
proved,  that,  aAer  action  brought,  the  deA.  paid  the  amount  of  the  cheque, 
and  offered  to  pay  any  costs,  which  offer  the  ph.  refused,  saying  that  he 
would  pay  them  himself:  held  that  the  deA.  was  entitled  to  a  verdict  on  the 
plea  (lb.). 

To  debt  for  goods  sold  and  delivered,  the  deA.  pleaded,  first,  as  to  all  but 
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16f.,  parcel,  &c.,  nuvquam  inddntatut :  secondly,  as  fo  that  sum,  paymeiit 
into  court  of  159.  The  pit.  replied  by  adding  the  similiter  to  the  first  plea; 
and,  as  to  the  second,  that  the  plL  accepts  the  15j.  in  full  satisfaction  and 
discharge  of  the  cause  of  action  in  the  introductory  part  of  that  plea  mention- 
ed, with  prayer  of  judgment  for  his  costs  sustained  in  that  behalf.  The  jury 
found  that  the  deft.  h;id  never  been  indebted  to  the  pit.  to  a  greater  amount 
than  I5s. :  held,  that  the  pit.  was  entitled  to  costs  on  the  replication  to  the 
second  plea  (Harrison  v.  Watt,  4  Dowl.  &  L.  519;  17  Law  J.  74,  Ezch.). 

Defendant  pleaded  non  assumpsit  to  all  but  121,  To  llZL,  parcel  of  the 
12/.,  payment  and  acceptance  in  satisfaction  after  action  brought.  To  the 
residue,  payment  of  1/.  into  court.  The  pit.  traversed  the  payment  of  the 
11/.  and  took  the  1/.  out  of  court.  It  ap|)eared,  by  the  evidence,  that  the 
amount  due  to  the  pit.  at  the  commencement  of  the  suit,  did  not  exceed  12/., 
and  that  11/.  was  paid  after  action  brought,  and  accepted  by  the  deft,  in 
satisfaction  of  that  amount :  held,  that  the  pit.  after  the  payment  of  the  1/., 
was  not  entitled  to  proceed  for  costs  in  respect  of  the  11/.,  but  that  the  deft, 
was  entitled  to  have  the  verdict  entered  for  him,  and  to  the  general  costs  of 
the  action  (Horner  v.  Denham,  17  Law  J.  29,  Q.  B.). 


MORTGAGE. 
See  "Ejbctkknt  bt  Mobtgaoee,"  ante.  Vol.  I.,  p.  1043. 


MORTGAGE  DEED,  Acxioif  on. 

Farm  of  Remedy,  and  Pleadings  as  to,]  Debt  lies  on  mortgage- 
deeds  for  the  payment  of  money  (Cro.  Eliz.  268,  895 ;  Com.  Dig.  Debt,  A ; 
1  Saund.  282,  n.  1,  276;  1  Ch.  Pi.  183;  Evans  v.  Jones,  6  M.  &  W.  295). 
So  does  covenant,  whether  for  the  payment  of  money  or  otherwise.  But 
debt  is  preferable  when  the  demand  is  for  money,  because  the  judgment 
thereon  is  final,  and  there  is  no  occasion  to  execute  an  inquiry.  Debt  on  the 
covenant  is  also  preferable  to  debt  on  a  mortgage  bond,  conditioned  as  well 
for  payment  of  the  money  as  performance  of  covenants  in  the  mortgage- 
deed,  because,  in  the  latter  case,  damages  must  be  assessed  under  the  8  &  9 
Will.  III.  c.  11,  s.  8;  10  East,  407.  If  a  mortgage-deed  contain  no  cove- 
nant for  the  payment  of  principal  or  interest,  an  action  for  money  lent  will 
lie  notwithstanding  (Yates  v.  Aston,  4  Q.  B.  182).  In  case  of  a  devise  of 
the  mortgagee's  interest,  the  action  must  be  brought  in  the  executor^s  name 
(8  Taunt.  227). 

In  declaring  on  the  mortgage  deed,  though  usual,  it  is  not  necessary  to 
state  more  than  the  mere  covenant  broken ;  the  grsint,  habendum,  or  proviso, 
need  not  to  be  stated.  The  premises  should  not  be  described  at  length,  see 
**  Lease."  See  further,  as  to  declarations  on  leases,  afite,  p.  272  ;  and  ante, 
«'  Debt." 

The  declaration  stated  that,  by  a  mortgage-deed,  the  mortgaged  premises 
were  to  be  reconveyed,  provided  the  mortgagee  paid  1400/.  on  the  19th  of 
March,  1833,  and  that  the  mortgagee  covenanted  to  pay  the  1400/. 
[  *431  ]  in  manner  and  at  the  time  thereinbefore  appointed  *for  the  pay- 
ment thereof,  and  assigned,  as  a  breach,  that  the  mortgagee  did 
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not  pay  at  the  time  and  in  the  manner  In  the  indenture  appointed  for  the 
same :  held,  on  special  demurrer,  sufficient  allegation  of  the  time  when  the 
money  was  to  he  paid  (Tildasley  v.  Stephenson,  10  Bing.  545);  and  that, 
although  it  did  not  appear  from  the  deed  as  set  out  that  interest  was  payable, 
an  allegation  that  the  deft,  did  not  pay  the  principal,  and  that  the  principal 
*'  and  interest"  remained  unpaid,  was  not  demurrable  ^Ib.).  The  pit.  should 
insert  a  sum  in  the  declaration  sufficient  to  cover  principal  and  interest.  The 
interest  accrued  since  the  day  fixed  for  payment  is  claimable  only  as  dam- 
ages, and  a  sufficient  sum  should  be  inserted  at  the  conclusion  of  the  decla- 
ration to  cover  such  interest  (see  Simmons  v.  Wood,  5  Q.  B.  170).  The 
jury  can  give,  qua  deU^  only  the  exact  arrears  of  interest  to  the  day  on 
which  the  deft,  covenanted  to  pay  the  interest  (see  Watkins  v.  Morgan,  6  C. 
&  P.  651 ).  If  the  covenant  be  to  pay  interest  half-yearly,  the  breach  might 
be  framed  thus :  "And  there  is  now  due  and  owing  for  and  by  virtue  of  the 
said  indenture  a  large  sum  of  money,  to  wit,  £  ,  for  and  in  respect  of 
the  aforesaid  principal  sum,  and  also  a  large  sum  of  money,  to  wit,  £  , 
for  and  on  account  of  divers,  to  wit,  of  the  said  half-yearly  payments  of 
interest  thereon,  the  periods  for  the  payment  of  which  elapsed  respectively 
on  the  days,  for  payment  thereof  as  aforesaid  next  preceding  the  day 
of,  &c."  (Ch.  Pi.  by  Pearson,  431),  where  the  breach  was,  that  on  a  certain 
day  which  had  elapsed  before  the  commencement  of  the  suit,  to  wit,  on  the 
13th  of  August,  1842,  there  became,  and  still  was  due  and  owing  for  and  in 
respect  of  divers,  to  wit,  six  half>years'  interest  of  and  upon  the  said  prin- 
cipal sum,  a  large  sum  of  money,  to  wit,  90/.,  which  had  not  been  paid :  held 
sufficiently  certain  on  special  demurrer  (King  v.  Greenhiil,  6  Man.  &  G.  70). 
Where  the  covenant  is  to  pay  the  money  at  a  certain  time  and  place,  it 
was  held  no  material  variance  to  omit  all  mention  of  the  place  in  setting  out 
the  covenant  (Paine  v.  Emery,  4  Dowl.  P.  C.  191).  Nor  is  it  a  variance  to 
state  that  the  deft,  covenanted  for  himself  and  his  heirs,  &c.,  when,  in  fact, 
the  covenant  did  not  contain  the  word  heirs  (Hamburgh  v.  Wilkie,  1  Chit. 
Rep.  51 8).  See  a  form  for  not  paying  the  premiums  on  a  policy  of  insurance, 
which  deft,  covenanted  in  the  mortgage-deed  to  keep  up  as  an  additional 
security,  Bennett  v.  Clack,  12  Ad.  6z  E.  657.  See  the  form  of  a  plea  that 
the  money  was  not  demanded  according  to  the  provisions  of  the  mortgage- 
deed,  as  set  out  on  oyer  (Trott  v.  Smith,  12  M.  &  W.  688 ;  King  v.  Green- 
hill,  6  Man.  &  G.  59). 


precedents  (2  Ch.  PI.  313,  391). 


Evidence, 

This  will  depend  on  the  issue  raised  by  deft.'s  pleas,  see  ante^  p.  280.  As 
to  proving  the  deed  under  nan  estfactuniy  see  **  Dbbd." 


♦NECESSARIES.  [  *432  ] 

See  **  Goods  Sold  and  Dei.itbb£D." 


4S2  NBW  ASSIGNMENTS. 

NEGLIGENCE, 
See  "  Agbmt,"  "  Attobhby,"  «*  Cabbieb,"  "  Nuisahob.'' 


NE  UNQOES  EXECUTOR,  &c. 
See  *^  EzBcuTOB." 


NEW  ASSIGNMEffTS. 

When  to  he  adopted^  p.  432. — When  Defendant  may  traverse  ax  tceU^  p. 
4SA.— Effect  of,  p.  436.— JRwwt  and  Nature  of  p.  436.— H^A^6  a 
License  in  Law  is  abused,  p.  AZd.-^When  Double,  p.  442. — Admis^ 
sible  in  Assumpsit,  p.  443. — Admissible  in  Case,  p.  446. — Not  in 
Rrplevin, p.  A47 .-^Trespass  quareclausum  /regit,  p.  447. — In  Tracer ^ 
p.  \\9. -^Precedents f  p.  449. — Plea  to  New  Assignment,  p.  449. 


When  to  he  adopted^  New  assignments  usually  occur  in  actions  of  tres- 
pass and  replevin ;  sometimes,  however,  in  trespass  on  the  case,  assumpsit, 
or  in  other  forms  of  action,  whether  ez  delidto  or  ex  contractu  (Steph.  Pi.  244). 
If  a  6eii,  justify  an  assault  and  battery,  &c.,  by  virtue  of  a  writ,  which  was 
not  sued  out  until  after  the  making  of  the  warrant  and  arrest,  the  present 
practice  seems  to  be  to  reply  that  fact  by  way  of  new  assignment.  With 
respect  to  which,  it  appears  to  be  a  rule  that  where  the  defL  has  committed 
trespasses,  either  upon  the  person,  goods,  or  land  of  another,  some  of'which 
are  justifiable,  and  some  not,  and  the  action  is  brought  for  these  trespasses, 
which  are  not  justified,  but  the  defl.  by  his  plea  answers  those  only  which 
are,  the  pit.  by  his  replication  should  make  a  new  assignment  (1  Saund.  299, 
n.  6 ;  1  Ch.  Pi.  655). .  And  so,  if  the  pit.  were  legally  arrested  at  first,  but 
detained,  after  being  discharged  by  the  person  at  whose  suit  he  was  in 
custody,  and,  in  action  for  assault  and  false  imprisonment,  the  deft  justify 
under  the  writ  upon  which  the  pit.  was  arrested,  the  pit.  should  new  assign 
(1  Saund.  299  a,  n.  6). 

Where  the  declaration  is  conceived  in  very  general  terms,  and  the  defl. 
has  committed  two  assaults,  and  one  of  these  assaults  is  justifiable,  being 
committed  in  self-defence,  whilst  the  other  is  without  legal  excuse,  and  the 
action  is  brought  for  those  which  are  not  justifiable,  but  the  deA.  afilects  to 
suppose  that  the  first  is  the  assault  intended,  and  pleads  son  assault  demesne, 
the  pit.  should  make  a  new  assignment,  by  stating  that  he  brought  his  action, 
not  for  the  first,  but  for  the  second  assault,  to  correct  the  mistake  occasioned 
by  the  generality  of  his  declaration  (Steph.  PI.  259;  1  Saund.  299 
[  *433  ]  a,  n.  6,  1  Ch.  PI.  655),  ^otherwise  if  the  assault  be  laid  on  one 
day  without  a  continuendo  (Polkinghom  v.  Wrfght,  8  Q.  B.  197). 

But,  if  there  are  as  many  counts  as  there  were  assaults,  &c.,  and  some  of 
them  cannot  be  justifiecl,  the  ph.  may  prove  those  without  a  new  assign- 
ment; and  it  would  often  be  injudicious  in  such  cases  to  new  assign  aa 
where  there  have  been  two  assaults,  &c.|  and  there  are  two  coimts,  and 
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the  de(\.  pleads  the  general  issue  to  the  whole  deelaration,  and  a  justification 
to  one  of  the  counts,  the  pit.  bad  better  put  the  justification  in  issue,  and,  in 
case  the  defl.  proves  it,  give  evidence  of  the  second  assault  upon  the  second 
count,  than  make  a  new  assignment,  as,  if  the  pit.  fail  in  the  proof  of  the 
allegations  in  the  new  assignment,  he  cannot  afterwards  have  recourse  to 
the  second  count,  because,  by  the  new  assignment,  he  acknowledges  that 
one  of  the  assaults,  &c.,  is  justified,  and  has  therefore  abandoned  one  count, 
and  relies  upon  the  assaults,  dsc,  in  the  new  assignment ;  therefore,  he  can- 
not avail  himself  of  one  and  the  same  act  of  assault,  &c.,  both  to  the  new 
assignment,  and  on  the  second  count ;  but,  if  the  pit.  can  prove  two  assaults, 
&c ,  besides  that  which  he  has  waived,  he  might  do  so  upon  the  second 
count  (Atkinson  v.  Matteson,  2  T.  R.  177 ;  Helwis  v.  Lambe,  6  Mod.  120  ; 
1  Ch.  Pi.  545;  1  Saund.  299).  Where  the  pit.  declared  in  trespass,  q.  c.f.f 
and  the  second  count  charged  trespass  on  other  days  and  times,  and  in  other 
parts  of  the  closes  in  the  first  count  mentioned,  the  defl.  pleaded  a  right  of 
way  to  the  whole  declaration,  which  the  pit.  traversed  and  new  assigned, 
extra  vtam^  to  which  deA.  pleaded  payment  of  money  into  court,  which  pit. 
accepted :  held,  that  the  plea  covered  all  the  trespasses,  and  that  it  was  not 
necessary  for  defl.  to  prove  two  rights  of  way  (Wood  v,  Wedgewood,  2  D. 
dt  L.  809). 

Where  a  person  has  two  causes  of  action  for  breach  of  contract,  for  one  of 
which  he  has  already  obtained  a  judgment,  and  to  an  action  for  the  other  the 
defl.  pleads  the  judgment  recovered,  the  pit.  should  new  assign,  and  show 
that  the  action  was  brought  for  a  different  breach  of  contract  from  that  for 
which  the  judgment  pleaded  had  been  obtained ;  and,  in  all  other  cases, 
where  the  defl.  applies  his  justification  to  a  different  cause  of  action  from 
that  to  which  it  is  applicable,  the  pit.  must  new  assign  (6  T.  R.  607 ;  3  B. 
&  C.  285).  If  the  defl.  plead  not  guilty  by  statute  to  the  declaration,  that 
plea  also  extends  to  a  new  assignment  (Mason  v.  Newland,  9  C.  &s  P. 
576). 

New  assignments  are  also  adopted  for  the  purpose  of  ascertaining,  with 
greater  precision  and  exactness,  the  place  or  time,  which  has  been  alleged 
only  generally  in  the  declaration.  Thus,  if  the  pit.  declare  in  trespass  for 
breaking  his  close  in  a  certain  parish,  without  naming  or  further  describing 
the  close,  if  the  defi.  have  any  freehold  in  the  same  parish,  he  may  plead 
tlat  the  close  in  question  was  his  own  freehold ;  and  it  will,  in  such  case, 
be  necessary  for  the  pit.  to  new  assign,  alleging  that  he  brought  his  action 
in  respect  of  a  different  close  from  that  claimed  by  the  defl.  as  his  freehold ; 
and,  in  this  case,  he  must,  in  his  new  assignment,  either  give  his  close  its 
name,  or  otherwise  sufficiently  describe  it  (Steph.  PI.  246;  Com.  Dig. 
Pleader,  3  M,  34 ;  1  Saund.  299  e,  n.  6 ;  I  Ch.  PI.  667 ;  Lethbridge  v. 
Winter,  2  Bing.  49 ;  Cocker  v.  Crompton,  1  B.  &  C.  489 ;  Smith  v.  Miles, 
1  T.  R.  479).  As,  where  a  man  is  possessed  of  two  closes,  each  called 
**  the  road,"  and  the  deft  has  a  right  of  passage  over  one,  but  not  over  the 
other  close,  if  to  an  action  for  going  over  the  close  where  he  has  no  right  he 
justifies  going  over  that  where  he  has  a  right,  the  pit.  must  new  assign ;  but 
it  need  not  be  stated  that  the  action  was  brought  as  well  for  the  trespass 
justified,  as  for  thtft  which  is  new  assigned  (1  Saund.  300  e,  n.).  So,  where 
*a  grant  of  way,  common,  &c.,  is  pleaded,  if  the  defl.  have  used* 
the  way,  &c«,  in  a  different  manner  from  what  he  is  entitled  under  [  *434  ] 
the  grant,  the  pit.  must  new  assign  (Senhouse  v.  Christian,  (IT. 
R.  560).  Where  a  right  of  way  is  pleaded,  it  is  usual  to  new  assign  extra 
.  tnamf  without  shpwing  in  what  particular  part  of  the  locus  in  quo  (1  Ch.  PI. 
667 ;  hut  see  Via.  Abn  Trespass,  U,  a,  pi.  3), 
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When  Deft,  may  tra»ene  as  tcdl.]  And  if  the  deft.,  professing  to  answer 
the  whole  declaration,  juetify  only  part  of  the  trespass  for  whieh  the  action 
h  brought,  the  pit.  should  new  assign  as  to  the  residue,  and  also  traverse 
the  justification,  if  he  doubt  the  truth  of  it  (1  Saund.  300  c;  Arlett  ▼.  Ellis, 
7  B.  &  C.  346 ;  Cross  v.  Johnson,  9  B.  &  C.  613).  For  it  is  necessary  in 
many  cases  to  traverse  and  also  new  assign  ^Monkman  v.  Sbepherdson,  11 
Ad.  &  E.  411).  As,  where  the  deft,  pleaded  that  the  house  in  the  dectara- 
tien  was  called  C.  house,  and  one  of  the  closes  Blackacre^  and  the  other 
Whiteacrey  and  that  they  were  his  freehold ;  the  pit.  traversed  that  the  house 
and  Blackacre  were  the  deft.'s  freehold,  and  new  assigned  the  trespass  in 
twenty  acres  other  than  Whiteacre,  it  was  held  that  the  pit.  was  right  in  thus 
traversing  such  parts  of  the  plea  as  justified  for  places  intended  in  the  decla- 
ration, and  in  new  assigning  as  to  such  part  as  had  mistaken  the  place 
intended  (Prettyman  v.  Lawrence,  Cro.  Eliz.  812 ;  see  Arlett  v.  Ellis,  supra). 
If  a  plea  do  not  cover  the  whole  of  the  alleged  trespasses,  the  pit.  is  entitled, 
on  proof  of  part,  to  a  verdict  pro  tanto,  and  need  not  new  assign  (Bush  v. 
Parker,  1  Bing.  N.  C.  72). 

So,  where  an  action  is  brought  for  fishing  in  the  river  T.,  being  the  p1t.'8 
fishery,  and  the  trespass  intended  by  the  declaration  is  for  fishing  to  the  extent 
of  two  miles  and  upwards,  if  the  defl.  plead  that  he  is  seised  in  fee  of  ten 
acres  adjoining  the  river,  and  prescribes  for  a  free  fishery  in  the  river  along 
the  side  of  the  ten  acres,  the  pit  ought  not  merely  to  traverse  the  prescrip- 
tion and  go  to  issue  upon  it,  because  at  the  trial  be  would  not  be  permitted 
to  give  evidence  of  any  act  of  fishing  by  the  dei\.  either  above  or  below  the 
ten  acres,  for  the  question  would  be  confined  to  the  prescription  only ;  but, 
the  pit  should  also  new  assign  that  the  trespass  complained  of  was  not  only 
for  fishing  in  the  river  adjoining  the  ten  acres,  but  also  above  and  below, 
which  will  put  the  defl.  under  the  necessity  of  giving  some  answer  to  the 
whole  declaration.  In  this  case,  without  a  new  assignment,  the  pit.  would 
run  the  chance  of  being  tricked,  for  if  the  prescription  were  found  for  the 
defl.,  he  would  succeed  in  the  action,  though  guilty  of  almost  the  whole  tres- 
pass for  which  the  action  was  brought  (1  Saund.  300  e,  n.).  So,  where  a 
man  clams  a  right  of  way,  which  is  disputed  by  the  owner  of  the  close,  and 
has  committed  trespasses  in  other  parts  besides  those  in  which  he  claims  the 
way,  if  the  defl.  plead  a  right  of  way,  the  pit.  must  traverse  it,  and  further 
state  in  a  new  assignment,  that  the  defl.  committed  trespasses  in  other  palls 
of  the  close  (lb.;  Cross  v.  Johnson,  9  B.  &  C.  613;  Vickers  v.  Gallrmore, 
5  Bing.  196 ;  Trickey  v.  Yeardale,  2  Bing.  26). 

But  this  mode  of  pleading  by  traverse  and  new  assignment  is  inappli- 
cable where  only  a  single  act  of  trespass  is  complained  of  in  the  declaration 
(see  Polkinhorn  v.  Wright,  8  Q.  B.  197).  But  where  the  declaration  is 
capable  of  covering  several  trespasses,  and  defl.  pleads  some  matter  of  justi- 
fication, which  applies  only  to  part,  the  pit.  may,  it  seems,  traverse  the  justi- 
fication and  new  assign  in  respect  of  the  trespasses  unanswered ;  although 
where  only  a  single  act  of  trespass  is  complained  of,  this  mode  of  pleading 
would  in  general  be  objectionable  (1  Ch.  PI.  661 ;  Thomas  v.  Marsh,  5  C. 
&  P.  596).  *And  where  the  trespass  is  of  a  continuing  nature, 
[  *'485  ]  as  in  the  case  of  imprisonment,  or  remaining*  in  possession  of  a 
house  or  goods  under  colour  of  process,  the  pit.  may,  it  should 
seem,  dispute  the  writ,  &c.,  and  also  new  assign  in  respect  of  a  continuation 
of  imprisonment,  dsc,  unauthorized  by  the  process,  even  supposing  it  to  be 
valid  (Lambert  v.  Hodgson,  1  Bing.  317 ;  Monprivate  v.  Smith,  2  Camp. 
175 ;  Pyewell  v.  Stow,  3  Taunt  425).  In  trespass  for  breaking,  &c.,  pit's 
dwelling-house,  and  staying  and  continuing  therein,  making  a  noise* and  dis- 
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turbance  for  a  long  time,  to  wit,  &c.,  and  seizing  his  goods,  the  deft,  pleaded 
as  to  breaking,  &c.,  and  staying  and  continuing,  &c.,  leave  and  license  to 
take  possession  of  certain  goods.  Replication,  traversing  the  leave  and 
license  and  new  assigning,  that  the  pit.  issued  bis  writ  not  for  breaking  and 
entering  the  dwelling-house  and  staying  and  continuing  therein,  as  in  pka 
mentioned,  but  also  for  that  the  deAs.,  without  the  license  of  the  pit.,  stayed 
and  continued  in  the  dwelling-house,  making  such  noise  and  disturbance, 
&c.,  for  other  and  different  purposes  than  those  mentioned  in  the  plea,  and 
for  a  much  longer  time,  to  wit,  three  days  longer  than  was  necessary  for 
taking  possession  of  the  goods :  held,  that  the  replication  and  new  assign* 
ment  were  not  bad  fbr  duplicity,  time  being  in  the  case  of  a  continuing  tres- 
pass equally  divisible  fbr  this  purpose  as  space  (Loweth  v.  Smith,  12  M.  &^ 
W.  582).  So,  in  trespass  for  assaulting  the  pit.,  and  dragging  him  out  of 
the  clerk's  desk  in  a  certain  church,  to  wit,  &c.,  and  along  the  aisle  thereof, 
and  imprisoning  the  pit.,  and  keeping  him  so  imprisoned  for  a  long  space  of 
time,  to  wit,  twenty  hours.  Plea  as  to  the  imprisonment,  a  justification,  on 
the  ground  of  the  pit.  having  conducted  himself  indecently  in  the  church 
during  divine  service,  and  disturbed  the  congregation,  wherefore  the  defb. 
being  churchwardens,  after  his  refusal  to  leave  the  church,  fbr  the  preserv- 
ing of  decency  and  reverence,  and  preventing  disturbance  of  the  congregation, 
removed  him  therefrom,  and  because  he  threatened  to  return  and  renew  the 
disturbance,  imprisoned  him,  and  kept  and  detained  him  so  imprisoned  for  a 
reasonable  time,  to  wit,  two  hours,  ques  esteadem;  and  replication  de  inju- 
rid  and  new  assignment  that  the  defts.  afler  the  expiration  of  a  reasonable 
time,  &c.,  continued  to  imprison  the  pit.,  and  kept  and  detained  him  in  prison 
without  reasonable  or  probable  cause,  for  a  long  time,  to  wit,  two  hours : 
held,  on  special  demurrer,  that  the  replication  and  new  assignment  were 
good,  and  were  not  open  to  the  objection  of  duplicity  (Worth  v.  Terrington, 
13  M.  6(  W.  781).  So,  in  an  action  on  the  case,  with  a  second  count  in 
trover  for  goods,  to  wit,  ten  pieces  of  timber,  the  de(\.  pleaded  fifthly,  as  to 
the  pieces  of  timber  in  the  second  count,  that  they  were  obstructing  a  public 
navigable  river,  and  def\.  having  occasion  to  navigate,  d&c.,  removed  the  said 
pieces  of  timber,  &c.,  which  are  the  same  grievances,  &c.  Replication  as 
to  the  fifth  plea,  which  is  pleaded  to  the  causes  of  action  in  the  second  count 
mentioned,  and  so  far  as  they  relate  to  the  pieces  of  timber  in  the  second 
count  mentioned,  that  deA.  of  his  own  wrong,  <bc.,  committed  the  grievan- 
ces, &c.,  so  far  as  they  relate,  &c.,  in  manner  and  form,  &c.,  and  new 
assignment  that  pit.  sued  not  only  for  the  grievances  in  the  Mb  plea  men- 
tioned, but  also  for,  &c.,  alleging  trover  and  conversion  of  pieces  of  timber 
other  than  and  different  from  those  in  the  iiAh  plea  mentioned,  and  that  the 
def^  for  another  and  different  cause  than  that  in  the  fiAh  plea  stated,  con- 
verted the  last-mentioned  goods  in  manner  and  form  as.  the  pit.  hath  above 
declared,  &c. :  held,  on  special  demurrer,  that  the  replication  was 
i.ot  bad  for  duplicity,  or  as  enlarging  or  departing  *'from  the  decia-  [  *438  ] 
ration,  and  was  well  pleaded  (Page  v.  Hatchett,  8  Q.  B.  187 ;  see 
Polkinghorn  v.  Wright,  ib.  197). 

J^ect  of  J]  The  effect  of  a  new  assignment  is  not  to  amount  to  an  admis- 
sion of  the  facts  alleged  in  the  plea.  It  may,  in  some  cases,  be  treated  as 
nothing  more  than  an  assertion  that  the  trespass  or  grievance  which  the 
plea  attempts  to  justify  is  not  the  trespass  or  grievance  in  respect  to  which 
the  pit.  is  seeking  to  recover  (Branker  v.  Molyneux,!  Man.  &  G.  710).  It 
only  admits  another  trespass,  all  inquiry  as  to  which  the  pit.  wholly  aban- 
dons ;  the  &ct8,  therefocei  stated  ia  the  plea,  previous  to  the  new  assigament. 
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are  not  admitted  so  as  to  enable  the  deft,  to  make  ase  of  them  as  admitted 
fa6ts  in  proof  of  any  of  the  issues,  ultimately  joined  (Norman  v.  Wescombe, 
2  M.  &  W.  349).  But  Mr.  Justice  Patteson  doubts  the  correctness  of  this 
language,  for  one  cannot  be  said  to  waive  that  for  which  be  never  sued  (Al- 
dred  v.  Constable,  6  Q.  B.  377).  So,  when  the  ded.  pleaded  to  an  action  of 
trespass  that  he  has  a  right  of  way  over  the  close  in  question  ;  new  assign- 
ment, stating,  in  substance,  that  pit.  complains,  not  of  the  deft,  going  over 
the  close  over  which  his  plea  alleges  that  he  has  a  right  of  way,  and  snys 
nothing  as  to  any  right  to  do  so,  but  that  he  is  bringing  his  action  for  a  dif^ 
ferent  trespass  by  the  defl.,  viz.,  in  going  over  another  part  of  the  close,  as 
to  which  he  has  pleaded  nothing;  the  question  was,  whether  such  new 
assignment  was  for  any  purpose  an  admission  of  the  deft.'s  right  of  way 
over  the  close  in  respect  of  which  he  had  justified ;  and  Pollock,  C.  B«, 
observed,  ^'  If  in  this  case  the  new  assignment  has  pretermitted  matters  sta- 
ted in  the  plea  to  the  declaration,  and  they  are  stated  again  in  the  plea  to  the 
new  assignment,  they  must  be  proved  by  the  deft. ;  the  pit.,  in  his  new 
assignment,  says, '  You  (the  deft.)  have  mistaken  my  cause  of  complaint,  and 
1  say  nothing  as  to  the  ri^rht  of  way  claimed  by  you  in  your  plea ;'  the  deft, 
then  brings  forward  his  right  of  way  again,  in  an  artificial  manner,  in  his 
plea  to  the  new  assignment.  Whether  the  matter  asserted  in  the  plea  forms 
part  of  the  matter  denied  by  the  plea  to  the  new  assignment  or  not,  I  am 
clear  that  the  right  of  way,  as  originally  pleaded,  is  not  admitted  by  the  new 
assignment  (Robertson  v.  Gantlett,  16  M.  6z  W.  296) ;  yet,  as  the  effect  of 
the  new  assignment  is  not  strictly  to  admit  the  truth  of  the  facts  averred  in 
the  plea,  but  to  withdraw  them  entirely  from  consideration  as  the  subject  of 
the  action,  the  pit.  is  precluded  from  complaining  of  them,  and  thj  grounds 
on  which  he  can  claim  damages  are  to  be  sought  exclusively  in  the  explana- 
tion of  the  declaration  contained  in  the  new  assignment"  (Dand  v.  Kings- 
cole,  6  M.  &  W.  174;  Wilmhurst  v.  Bow4cer,  5  Bing.  N.  C.  650). 

Where  in  trespass  the  deft,  pleads  an  entry  to  abiite  a  nuisancOi  and  the 
pit.  new  assign  unnecessary  violence,  the  nuisancers  admitted,  and  the  pit. 
cannot  go  into  evidence  to  negative  it  (Pickering  v.  Rudd,  1  Stark.  56). 
But  a  new  assignment  is  not  always  necessary ;  therefore,  where  the  pit- 
alleges  and  proves  an  assault  and  battery,  and  the  plea  alleges  matter  to  jus* 
tify  both,  the  deft,  must  prove  enough  of  his  plea  to  justify  both  (Lamb  v. 
Barnett,  1  (Jr.  &  J.  294). 

Form  and  NcUure  ofj]  A  new  assignment  is  said  to  be  in  the  nature 
of  a  new  declaration  (1  Saund.  299  c).  It  seems,  however,  to  be  more  pro- 
perly considered  as  a  repetition  of  the  declaration,  differing  only  in  this,  that 
It  distinguishes  the  true  ground  of  complaint  as  being  difterent  from  th^t 
which  is  covered  by  the  plea;  and  *it  is  consequently  to 
[  *437  ]  be  performed  with  as  much  certainty  or  specification  of  circum- 
stances as  the  declaration  itself;  and,  in  some  cases,  greater  cer- 
tainty and  peculiarity  are  requ  site  (Steph.  PI.  245).  The  commencement 
is  the  same  as  that  of  a  replication,  and  the  conclusion  is  with  a  verification 
and  prayer  of  judgment  (Bac.  Abr.  Trespass,  1,  4,  2;  Hustler  v.  Rains, 
Lutw.  1401 ;  1  Saund.  103;  1  Ch.  PI.  668;  Free.  K.  B.  235).  It  should 
be  equally  certain  as  a  declaration  as  to  time,  place,  and  other  circumstances 
(Com.  Dig.  Pleader,  3  M,  34 ;  1  Ch.  PI.  667) :  and  it  must  not  merely  nega- 
tive that  the  trespasses  mentioned  in  the  plea  are  the  same  as  those  the  pit. 
has  complained  of,  but  some  other  trespasses  must  be  shown  (3  Lieon.  92 ; 
1  Ch.  PI.  667).  Where  the  pit.  answers  the  plea,  and  also  new  assigns,  it 
is  usual  to  aver,  in  the  new  assignment,  that  the  action  was  brought  as  well 
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for  the  trespass  mentioned  in  the  plea,  as  for  •the  trespass  which  is  newly, 
assigned.  But,  where  the  plea  does  not  at  all  meet  the  place  in  (he  declara- 
tion, but  justifies  the  trespass  in  some  other  place  of  the  same  name,  or  other- 
wise, upon  some  legal  ground  of  defence,  the  pit.  makes  merely  a  new  assign- 
ment, without  traversing  any  part  of  the  plea,  for  that  would  obviously  be 
repugnant:  in  which  new  assignment,  the  place  must  be  described  with  all 
its  abuttals  by  metes  and  boundaries,  so  as  clearly  to  distinguish  it  from  the 
place  justified  in  the  plea  (Bro.  Abr.  Tre9pass,  203;  Dy.  264;  Rickman  v. 
Coxe,  Cro.  Jac.  594;  Cro.  Eliz.  355;  Freeston  v.  Crouch,  ib.  492).  It  is 
also  used  to  explain  more  fully  that  which  is  only  apparently  answered  by 
the  plea  (1  Saund.  299  b,  n.  6).  As,  where  the  plea  covers  the  whol<'  tres- 
pass (which  it  must  do,  otherwise  it  would  be  bad  on  demurrer  (lb.  28,  n. 
3),  but  mistakes  it,  either  wilfully  or  ignorantly,  and  does  not  cover  the  whole 
or  some  part  of  the  trespass  which  the  pit.  intended  in  his  declaration,  the 
pit.  must  new  assign  to  explain  (Ib.  299  b,  n.  6);  and,  if  the  plea  do  not 
name  place,  the  assignment  should  (Arch.  P.  and  E.  262).  The  matter 
new  assigned  must  be  consistent  with  the  declaration,  and  not  vary  from,  or 
be  more  extensive  than,  the  trespasses  therein  enumerated  (Cheasley  v. 
•Barnes,  10  East,  79;  Taylor  v.  Smith,  7  Taunt.  156).  If  the  declaration 
be  quare  clausum  fregU,  h  new  assignment,  in  a  barn,  would  be  bad  (4 
Leon.  16).  It  should  also  be  of  material  matter;  and,  therefore,  if  the  plea 
set  up  a  right  of  way  or  common,  and  at  all  times  of  the  year,  the  new 
assignment  should  not  be  that  the  deA. ''  at  other  times," — time,  in  that  case, 
being  immaterial  (1  Ch.  PI.  668) ;  and  if,  in  trespass  against  several,  some 
of  the  defU.  sufler  judgment  by  default,  and  others  justify,  the  new  assign- 
ment should  be  as  to  all  the  def\s.,  and  not  merely  to  those  who  pleaded,  lor 
that  would  be  a  departure  (1  Ch.  PI.  668). 

If  the  plea  be  such  as  would  require  a  new  assignment,  if  pleaded  to  a 
declaration,  the  pit.  must  also  new  assign  in  this  case  (1  Saund.  S^OO  a). 

In  an  action  of  trespass  for  taking  goods,  the  defl.  may,  by  his  plea,  make 
the  action  local ;  thus,  where  he  justifies  in  some  particular  place,  giving  the 
place  a  name  (which  he  must  do),  the  ph.  may  also  new  assign  (B.  N.  P. 
92 ;  Batt  v.  Bradley,  Cro.  Jac.  141 ;  Cockley  v.  Pagrave,  Free.  K.  B.  238 ; 
Coke  v.  Evans,  2  Salk.  453;  Hclwis  v.  Lombe,  6  Mod.  120;  Body  am  v. 
Smith,  Goulds.  191).  Thus,  where  the  defl.  pleads  to  trespass  for  taking 
away  the  plt.'s  oaks,  that  the  oaks  were  standing  in  a  certain  close  called 
A.,  situate  in  the  manor  ofC,  which  is  the  freehold  of  B.,  who  felled  them, 
and  justifies  taking  them  away  by  the  command  of  B.,  the  pit.  may  new 
assign  that  the  oaks  were  growing  in  the  pit.'s  close  within  the  manor  of  W., 
and  were  other  oaks,  &c.,  than  those  mentioned  in  the  plea  (1 
Saund.  300  f,  n.)  In  these  transitory  actions,  the  place  and  time  [  *439  ] 
*may  be  made  material,  and  then  the  pit.  must  new  assign  the 
trespass  at  another  time  (Lee  v.  Rogers,  1  Lev.  110;  Anon.  2  Ld.  Raym. 
1015).  But  if,  to  trespass  for  removing  goods,  and  casting,  flinging,  or 
throwing  goods  out  of  a  barn, the  plea  only  justifies  the  removal,  and^except 
the  casting,  flinging,  and  throwing  the  goods  out  of  the  barn,  no  new  assignment 
is  necessory,  and  pit.  may  recover  for  any  damage  done  by  the  excepted 
not,  if  proved  under  the  general  issue  (Neville  v.  Cooper,  2  C.  ds  M/  329; 
and  see  Bush  v.  Parker,  1  Bing.  N.  C.  72).  And  if,  in  an  action  for  break- 
ing and  entering  the  plt.'s  house  or  land,  felling  his  timber,  or  taking  away 
his  goods,  the  deA.  pleads  a  license  which  the  pit.  had  revoked  before  any 
of  the  trespasses  were  committed,  or  which  was  confined  to  some  particular 
thing,  and  the  deA.  exceed  it,  the  revocation  or  excess  must  be  staled  in  a 
new  assignment  (Ditcham  v.  Bond,  3  Camp.  626 ;  1  Saund*  300  f ).    So,  in 
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trespass  q.  c.f.^  and  cutting  down  rails  then  standing;  the  deft  justified 
under  a  right  of  way ;  the  pit.  replied  that  the  rails  were  not  standing 
on  the  way;  proof  that  some  were,  and  some  were  not:  held,  that  defl.  was 
entitled  to  the  verdict,  as  the  pit.  should  have  new  assigned  (Bracegirdle 
V.  Peacock,  8  Q.  B.  174).  But  where  the  declaration  complains  of  tres- 
passes on  divers  days  and  times,  and  deft,  pleads  a  license  to  the  whole,  and 
the  pit.  replies  de  injurid.^  it  is  necessary  to  prove  a  license  co-extensive  with 
the  trespasses  proved ;  and  therefore,  if  the  pit.  shows  a  trespass  prior  to 
the  date  of  the  license,  he  is  entitled  to  a  verdict  on  an  issue  simply  denying 
the  license,  without  any  new  assignment  (Barnes  v.  Hunt,  11  East,  451). 
But  the  authority  of  this  case  has  been  doubted  by  Patteson,  J.,  in  Brace- 
girdle  V.  Peacock,  8  Q.  B.  183;  yet  the  case  has  been  so  long  recognised 
that  it  will  hardly  be  overruled.  In  trover,  by  assignees  of  an  insolvent, 
for  ten  horses,  the  deft,  pleaded  that  he  sold  and  delivered  to  the  insolvent 
(by  the  petitioner,  &c.)  divers  horses,  being  the  same  as  those  mentioned  in 
the  declaration,  on  the  terms  that  he  the  deft,  might,  at  any  time  until  pay- 
ment of  the  price,  take  and  retain  the  horses  and  harness  as  a  pledge  for 
such  part  of  the  price  as  should  remain  unpaid,  until  payment ;  that,  at  the 
time  of  the  alleged  conversion,  part  of  the  price  remained  due,  and  that,  after 
the  pit.  became  possessed  as  assignee,  the  deft,  took  the  said  horses  into  his 
possession  as  such  pledge  qua  est  eadem,  dec.  To  this  plea  the  pit.  new 
assigned  that  the  action  was  brought,  not  for  the  supposed  conversion  in  the 
plea  mentioned,  but  for  the  conversion  of  ten  sets  of  harness,  ten  horses, 
dtc,  other  than  and  difterent  to  those  in  the  plea  mentioned,  dsc,  to  which 
the  deft,  pleaded  not  guilty.  Evidence  was  given  of  the  conversion  of  five 
horses,  two  of  which  were,  and  three  were  not,  the  subject  of  the  agreement 
stated  in  the  plea:  held,  that  the  pit.  was  entitled  to  a  verdict  for  the  value  of 
the  three,  the  conversion  ot  them  not  being  justified  under  tho  lien  set  up  in 
the  plea  (Bolton  v.  Sherman,  2  M.  &  W.  395).  And  where,  in  trover  for 
ten  pieces  of  timber,  the  deft,  justified  as  to  five,  and  pit.  new  assigned,  and 
replied  de  itijurid :  held,  that  the  replication  was  not  bad  for  duplicity,  or  as 
enlarging  or  departing  from  the  declaration,  and  was  well  pleaded  (Page  v. 
Hatchell,  8  Q.  B.  187).  And  in  trespass  to  real  property,  where  the  deft, 
justifies  under  a  right  of  way,  dz;c.,  if  the  deft,  have  used  the  way  in  a  differ- 
ent manner  from  what  he  was  entitled  to  do  by  virtue  of  the  prescription  or 
grant,  the  pit.  must  new  assign  (Senhouse  v.  Ghristain,  1  T.  R.  560 ;  see 
Colchester  v.  Roberts,  4  M.  &  W.  769). '  But,  to  a  plea  of  right  of  way 
under  2  &  3  Will.  IV.  c.  71,  for  horses,  carts,  &c.,  at  free  will  and  pleasure, 
the  pit.  may,  under  the  issue  traversing  such  i  ight,  show  that  the  right  was 

for  particular  purposes  only,  and  need  not  new  assign  (Cowling  v. 
[  *439  ]  Higginson,  4  Af .  &  W.  245).     ^And  if,  in  case  by  a  commoner 

for  disturbance  of  a  common,  the  declaration  charges  that  the 
deft,  being  also  a  commoner,  surcharged  the  common  on  divers  days  and 
times,  by  putting  on  divers,  to  wit,  fifty  cattle,  which  were  not  levant  and 
couchant,  he  is  bound  to  show  that  all  the  cattle  which  the  pit.  proves  to  have 
been  put  on  the  common  by  him  were  levant  and  couchant  (1  Saund.  300 
g,  n.).  But  if  the  declaration  treat  the  deft,  as  a  stranger,  and  merely  charges 
the  disturbance  of  the  common  by  turning  on  divers,  to  wit,  fifty,  cattle,  on 
divers  days  and  times,  to  which  the  deft,  pleads  a  right  of  common  appurtenant 
for  cattle  levant  and  couchant,  that  the  cattle  in  the  declaration  mentioned  were 
the  deft.'s  own  commonable  cattle,  and  that  be  put  them  on  to  use  the  com- 
mon, which  is  the  same,  &c. :  if  in  truth  the  deft,  be  a  commoner,  but  has 
surcharged,  the  pit.  should  new  assign,  and  not  traverse  the  levancy  and 
couchancy ;  for  under  that  traverse  he  cannot  insist  on  a  surchage,  and  the 
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deft,  will  succeed  if  he  shows  that,  on  the  occasion  of  every  alleged  dis- 
turbance,  some  of  the  cattle  put  on  were  levant  and  couchant,  the  precise 
number  mentioned  in  the  declaration  being  immaterial  (Bowen  v.  Jenkins,  6 
Ad.  &  E.  911 ;  2  Saund.  300  g;  see  Bracegirdle  v.  Peacock,  8  Q.  B.  169; 
Page  v.  Hatchett,  ib.  187;  Harvey  v.  Lankester,  18  Law  J.  299,  Q.  B. ; 
Gore  V.  Withers,  19  Law  J.  188,  Exch.).  The  deft.,  in  his  plea,  justified 
taking  cattle  damage  feasant,  and  afterwards  rejoined  that  they  were  taken 
surcharging  the  oommon :  held  to  be  a  departure  (Ellis  v.  Bowles,  Willes,  638). 
If  a  commoner,  having  right  of  common  for  one  beast,  put  on  two,  the  lord 
can  only  distrain  the  one  put  on  last,  unless  they  were  put  on  both  together; 
and  the  pit.,  justifying  the  taking  as  a  surchage,  must  show  whether  they  were 
put  on  together  or  separately,  and,  if  the  latter,  which  was  put  on  first  (lb.). 

Where  a  License  in  Law  is  ahiised.']    Where  a  man  abuses  an  authority 
or  license  which  the  law  gives  him,  by  which  he  becomes  a  trespasser  ab 
initio,  if  the  license  or  authority  be  pleaded,  the  pit.  must  reply  the  abuse 
(The  Six  Carpenters'  case,  8  Rep.  146 ;  Dye  v.  Leatherdale,  3  Wils.  20 ; 
Thomas  v.  Marsh,  5  C.  &  P.  596 ;  Calvert  v.  Gordon,  7  B.  &  C.  809 ;  Moore 
V.  Taylor,  5  Taunt.  69,  72  ;  Lucas  v.  Nockells,  infra;  Taylor  v.  Cole,  3  T. 
R.  29^  :  the  cases  in  Rol.  Abr.  562,  tit.  Trespass  ab  initio).     Where  it  is 
said  that  a  sheriff  is  made  a  trespasser  ab  initio,  by  his  neglect  to  return  a 
writ,  Mr.  Justice  Bayley  says,  the  expression  is  inaccurate ;  there,  for  want 
of  the  return,  no  complete  justification  was  ever  shown.     The  distinction  is 
this :  where  there  are  facts  alleged  on  the  record  making  out  a  good  defence, 
but  something  added  in  the  replication  destroys  that  defence,  the  party  is 
made  a  trespasser  ah  initio  (Shorland  v.  Govett,  5  B.  &  C.  488).     In  tres- 
pass for  breaking  and  entering  the  plt.'s  house,  and  remaining  there  until 
pit.  paid  deft,  a  large  sum  of  money,  to  wit,  &c.;  justification  under  ^fi,fa. 
to  the  sherifiTof  P.,  and  a  warrant  therefore  to  the  deft,  to  levy  £ — ;  replica- 
tion, that  before  the  said  writ  and  warrant  were  fully  executed,  the  deft,  de- 
manded and  received  3/.  lOs.  more  than  he  was  authorized  to  levy :  on 
demurrer,  held  bad  ;  for  the  facts  alleged  in  it  did  not  make  out  that  the  deft, 
was  a  trespasser  ah  initio  (lb.).     In  trespass  for  false  imprisonment,  the  deft., 
a  sheriff,  justified  under  a  writ  in  chancery,  by  which  he,  as  sheriff,  was 
commanded  to  attach  pit.  to  answer  *'as  well  touching  a  contempt"  (not 
stating  what),  as  such  other  matters  as,  dz;c.     Replication,  that  the  writ  was 
for  a  contempt  in  not  answering;  that  pit.  was  in  actual  custody  of  the  deft, 
for  thirty  days  under  the  writ,  and  was  not  brought  to  the  bar  of 
the  court  in  that  time,  nor  was  her  contempt  ^cleared,  the  last  of  [  *440  ] 
the  thirty  days  being  in  term,  and  that  the  pit.  in  chancery  did  not 
bring  pit.  to  the  bar  in  the  thirty  days,  though  the  contempt  was  not  sooner 
cleared,  and  that  it  thereupon  became  deft.^s  duty,  and  he  was  requested  to 
discharge  pit.,  but  he  refused  :  held,  on  demurrer,  that  even  if  the  deft,  had 
been  a  trespasser,  he  was  not  one  ah  initio,  and  the  replication  should  have 
new  assigned  (Smith  v.  Eglington,  7  Ad.  &  E.  167). 

So,  where  the  deft,  pleads  moUiter  manus  imposuit  to  turn  the  pit.  out  of 
the  deft.'s  house,  if  pit.  relies  upon  the  fact  of  there  being  more  than  neces- 
sary violence  used,  he  must  reply  it  (Cakes  v.  Wood,  2  M.  &  W.  791 ;  3 
M.  &  W.  150).  If  the  deft,  justify  an  assault  and  battery  as  being  the  mcnle- 
rate  correction  of  an  apprentice,  the  pit.  must  reply  excess  if  he  mean  to  rely 
upon  it  (Penn  v.  Ward,  2  C.  M.  &  R.  338 ;  see  R.  v.  Tibbart,  Skin.  387  ; 
Franks  v.  Morris,  10  East,  81 ;  Dale  v.  Wood,  Moo.  33).  But  these  are 
cases  which  partake  more  of  the  nature  of  new  assignments,  and  cannot  be 
considered  as  being  strictly  and  properly  such.  That  which  is  necessarily 
Vol.  IL  SO 
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alleged  in  the  plea  of  justification  the  ph.  need  never  reply  (Phillips  ▼.How* 
gate,  5  B.  &  Ad.  220 ;  Reece  v.  Taylor,  4  Nev.  &  M.  469 ;  Kerbey  v.  Denby, 
1  M.  &  W.  836;  Stammers  v.  Yearsley,  10  Bing.  35;  Bush  v.  Parker,  1 
Bli.  N.  S.  72  ;  Penn  v.  Ward,  4  Dowl.  218).  It  is  of  no  use  to  new  assign 
an  excess  in  committing  a  legal  act,  if  in  law  the  excess  were  strictly  justifi- 
able, though  not  necessary  in  fact  to  the  full  exercise  of  the  deft.'s  right  or 
claim  in  the  particular  case.  Thus,  a  commoner  may. pull  down  cUl  the 
fences  which  are  wrongfully  erected  upon  the  common,  although  the  destruc- 
tion of  part  would  have  afibrded  him  the  full  benefit  and  enjoyment  of  his 
right;  and  therefore,  if  in  trespass  against  him  the  pit.  new  assign  the  excess, 
the  defl.  will  be  entitled  to  a  verdict  thereon  (Arlett  v.  Ellis,  7  B.  &s  C.  346). 
So,  the  cuUing  or  destruction  of  a  gate  or  other  public  nuisance  to  a  high- 
way, though  an  excess  not  absolutely  necessary  for  the  enjoyment  of  the 
public  right,  may,  it  has  been  supposed,  be  justified ;  and  if  so  it  would  be 
no  use  to  reply  or  new  assign  any  such  excess  (James  v.  Hay  ward,  Cro.  Car. 
184 ;  Lodie  v.  Arnold,  2  Salk.  458 ;  1  Ch.  PI.  665).  In  trover,  where  the 
defl.  justified  taking  a  deer,  damage  feasant ^  it  was  held  (Littledale  dubitante) 
that  the  pit.  must  reply  subsequent  abuse  (Weeding  v.  Aid  rich,  9  Ad.  &  E. 
861).  If  the  circumstances  are  such  that  the  excess  does  not  make  the  defl. 
a  trespasser  ab  initio^  the  pit.  instead  of  replying  it  must  new  assign  (1 
Saund.  300  h^  n.  (q)).  Where  the  defl.  pleads,  first,  not  guilty;  secondly, 
a  plea  of  justification  which  does  not  address  itself  to  some  part  of  the  decla- 
ration, but  is  not  merely  matter  of  aggravation,  but  material,  and  the  gist  of 
the  action ;  the  pit.  need  not  new  assign,  but  may  recover  damages  for  the 
part  unanswered,  in  the  same  way  as  he  might  have  taken  judgment  for  that 
by  nil  dicet^  if  there  had  been  no  plea  of  not  guilty  (Stammers  v.  Yearley, 
supra;  Bush  v.  Parker,  supra;  Neville  v.  Cooper,  2  C.  &  M.  829;  Oakes 
v.  Wood,  2  M.  &  W.  796).  Where,  to  trespass  for  breaking  and  entering 
a  housej  and  staying  therein  three  weeks,  the  defl.  pleads  a  justification  as  to 
breaking,  and  entering,  and  staying  in  the  house  twenty-four  hours :  held,  that 
the  plea  covered  the  whole  declaration,  and  that  if  the  pit.  meant  to  rely  upon 
the  excess  beyond  the  twenty- four  hours,  he  ought  to  have  said  so  by  a  new 
assignment  (Monprivatt  v.  Smith,  2  Camp.  175). 

Trespass  for  assault  and  fale  imprisonment :  plea,  that  defl.  being  bail  for 
pit.  arrested  him,  to  render  him  in  discharge,  and  detained  him  until  he  satis- 
fied the  demand  in  the  action.   Replication,  de  injuria.   It  appeared  the  dell. 

also  detained  him  an  hour  longer,  until  he  paid  *the  expenses 
[  *441  ]    of  the  defl.  becoming  bail,  &c.:  held,  that  this  was  one  continuing 

trespass,  and  that,  therefore,  in  order  to  recover  for  that  part  of  it 
which  was  unjustifiable  (namely,  the  additional  detention  for  the  bail's  ex- 
penses,) the  pit.  ought  to  have  new  assigned  (Lambeth  v.  Hodgson,  1  Bing, 
317).  Lucas  v.  Nockells,  10  Bing.  158,  must  not  bo  understood  as  having 
established  the  general  proposition  that  the  motive  and  intention  with  which 
an  authority  given  by  law  was  exercised,  can  be  inquired  into  on  the  gene- 
ral replication  de  injurid  (Oakes  v.  Wood,  2  M.  &  W.  796);  nor  as  having 
decided  that  the  pit.  is  at  liberty  under  this  replication  to  show  an  abuse  of 
the  authority  which  renders  the  defl.  a  trespasser  ab  initio  (lb. ;  Price  v. 
Peck,  1  Bing.  N.  C.  380).  Quare^  if  not  sufficient  to  reply  de  injurict 
(Gilb.  C.  P.  154 ;  Weaver  v.  Bush,  8  T.  R.  81 ;  and  see  Beal  v.  Taylor,  I 
H.  &  W.  15,  16,  per  Littledale,  J.).  This  was  an  action  against  bailiff  and 
sheriff  for  taking  the  pit.  on  a  charge  of  felony  to  a  police  station,  and 
thence  to  a  prison ;  the  sheriff,  afler  pleading  not  guilty,  justified  the  taking 
from  the  police  station  to  the  prison  under  a  ca.  «a.).  The  pit,  admittinig 
the  writ  and  delivery  of  the  warrant  to  the.  bailiff,  Implied  de  injurid  ahsqHe 
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residuo  causes.  Held,  that  under  this  replication  he  could  not  give  evidence 
to  involve  the  sheriff  in  the  misconduct  of  the  bailiff  committed  before  the 
pit.  arrived  at  the  8!ation  (namely,  the  charge  of  and  detention  for  felony) ; 
bat  to  admit  such  evidence  the  circumstances  should  have  been  replied  or 
new  assigned  specially.  The  traverse  de  injuridi  &c.,  puts  nothing  in  issue 
but  each  leading  fact  alleged  in  the  special  plea,  and  not  admitted  in  the  re- 
plication. In  this  case  it  puts  nothing  in  issue  but  whether  the  assault  and 
imprisonment  mentioned  in  the  plea  were  committed  under  colour  of  the 
writ  and  warrant,  or  not.  It  is  true  that  under  the  authority  of  the  case  of 
Lucas  v.  Nicholls  (10  Bing.  165;  and  see  Barnaby  v.  Welby,  8  Ad.  &  E. 
880),  the  pit.  may  show  under  that  traverse  that  the  sheriff  did  not  act  under 
the  writ  at  all ;  and  that,  although  he  had  it  in  his  possession,  he  acted  at 
the  time  for  the  purpose,  and  with  an  object  entirely  distinct  from  the  exe- 
cution  of  the  writ,  and  he  only  avails  himself  of  it  at  the  trial  as  an  excuse 
for  an  illegal  act.  But  there  is  no  authority  in  that  case,  or  any  other  to 
show  that  where  the  sheriff  has  really  acted  under  the  writ  at  the  time,  and 
avails  himself  of  it  in  his  plea,  the  pit.  shall  be  at  liberty  under  this  repli- 
cation to  give  antecedent  matter  in  evidence  to  render  the  subsequent  arrest 
under  the  writ  illegal.  Such  a  reply  confesses  the  arrest  stated  in  the  plea 
to  have  been  made  under  the  writ,  but  avoids  it  by  new  matter  of  fact;  and,' 
therefore,  like  any  other  matter  of  confession  and  avoidance  must  be  spe- 
cially pleaded.  Where  the  pit.  seeks  to  avoid  any  legal  excuse  for  a  tres- 
pass by  showing  matter  subsequent  which  makes  the  def\.  a  trespasser  ab 
iniliOj  he  is  bound  to  plead  such  matter,  and  cannot  take  advantage  of  it 
under  the  general  traverse  de  injuridy  &c. ;  and  the  case  is  the  same  upon 
principle,  whether  the  act  done  by  the  ded.  is  precedent  or  subsequent  to  the 
execution  of  the  writ,  and  the  reason  is  undoubtedly  the  same  in  each  case, 
viz.,  that  the  defl.  ought  not  to  be  taken  by  surprise  at  the  trial  (per  Tindal, 
C.  J.,  ib.).  In  general  a  new  assignment  is  unnecessary,  and  de  injurid 
suffices :  when  the  deft,  cannot  prove  the  whole  of  the  facts,  he  pleads  to 
the  several  trespasses  he  professes  to  justify,  and  which  constitute  the  sub« 
stance  of  his  defence  to  these  trespasses.  Therefore,  in  a  plea  for  breaking 
and  entering,  assaulting,  &c.,  justifying  an  entry  and  arrest  under  a  ca,  sa,^ 
the  averment  of  the  outer  door  being  open  is  necessary  and  material,  and 
is  well  traversed,  under  the  replication  de  irtjuridj  &c.;  and 
''the  deR.  will  fail  if  that  be  negatived,  although  the  rest  of  the  [  *442  ] 
plea  be  supported  by  the  evidence  (Kerbey  v.  Denbey,  1  M.  & 
W.  386). 

When  Dauble.l  It  has  been  decided  that  a  pit.  cannot  reply  de  injurtd^ 
and  also  new  assign  that  the  def\.  committed  the  trespasses  with  more  vio- 
lence than  was  necessary ;  such  pleading  being  demurrable  for  duplicity, 
though,  if  not  demurred  to,  pit.  may  proceed  on  either  on  the  trial  (Thomas 
V.  Smith,  5  C.  &  P.  696). 

In  Osborne  v.  Wyatt  (3  Dowl.  P.  C.  506),  it  was  held,  that  in  trespass 
a  replication  ds  injurid  to  a  plea  justifying  under  a  distress  for  a  certain 
sum,  and  a  new  assignment  that  the  distress  was  also  for  a  further  sum» 
&c.,  are  double,  and  bad  on  demurrer  (see  Worth  v.  Torrington,  13  M. 
&  W.  781 ;  Loweth  v.  Smith,  12  M.  &  W,  682 ;  Polkinghorn  v.  Wright, 
post). 

Where  the  defl.  justifies  under  process  which  is  defective;  if  the  pit. 
instead  of  replying  the  defect  new  assign  that  the  assault  was  committed  on 
another  occasion,  he  is  bound  to  prove  some  assault  unconnected  with  the 
process,  and  if  not,  there  must  be  a  verdict  for  the  defl.,  because  the  pit. 
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might  have  taken  issue  on  the  plea  (Oakley  v.  Davis,  16  East,  82 ;  Daily 
V.  Smith,  2  Moo.  &  R.  184).  The  distinction  between  Oakley  v.  Davis, 
and  Bolton  v.  Sherman,  is  that  in  Oakley  v.  Davis,  on  the  new  assignment, 
the  pit.  was  bound  to  prove  an  arrest  on  a  different  occasion  from  the  one 
justified ;  whereas,  under  the  new  assignment  in  Bolton  v.  Sherman,  the  pit. 
had  only  to  prove  that  there  were  hors6s  taken  which  were  not  the  subject 
of  the  lien  (Bolton  v.  Sherman,  per  Parke,  B.).  In  trespass  quare  c/ausum 
/regit,  if  the  deft,  plead  the  general  issue,,  and  also  a  justification  that  the 
/ocus  in  quo  was  part  of  a  certain  common  field,  which  was  then  allotted  to 
him  by  the  leet  jury  of  the  manor,  and  the  pit.  reply,  and  new  assign  to  the 
special  plea,  after  setting  out  the  abuttals  of  the  closes  trespassed  upon,  that 
the  closes  new  assigned  are  different  from  the  deQ.'s  allotments,  if  in  fact 
they  be  the  ^ame  the  deft,  is  entitled  to  a  verdict  on  the  issue  on  the  new 
assignment  (Pratt  v.  Groome,  15  East,  230).  In  general,  where  a  new 
assignment  is  unnecessary,  it  will  be  improper,  and  sometimes  fatal  to  the 
plt.'s  right  to  recover.  In  trover  by  assignees  for  the  conversion  after  the 
bankruptcy  of  400  bales  and  400  bags  of  cotton ;  plea,  as  to  converting 
304/.  bales,  parcel,  &c.,  that  they  were  purchased  and  paid  for  by  J.  S.,  as 
agent  for  the  bankrupts,  and  that  they  having  become  insolvent,  and  having 
dishonoured  his  drafts,  and  the  cottons  coming  to  the  hands  of  the  defl.,  as 
oU'ner  of  the  vessel,  on  board  of  which  they  were  shipped,  the  defts.,  by 
order  of  J.  S.,  stopped  them  in  transitu.  '  The  pits,  new  assigned  that  the 
action  was  brought,  not  for  the  supposed  conversion  in  that  plea  mentioned, 
but  for  that  the  deft,  converted  and  disposed  of  to  his  own  use  divers  bales 
of  cotton,  "diflerent  to  and  other  than  the  bales  of  cotton  in  the  introductory 
part  of  that  plea  mentioned,  to  wit,  304  bales  of  cotton  of  great  value,  to 
wit,  &c.,"  and  also,  for  that  the  deA.  converted  and  disposed  of  the  last- 
mentioned  bales  of  cotton,  "on  other  add  different  occasions,  and  times,  and 
far  other  and  different  purposes,  and  in  another  and  different  manner  than 
in  the  said  plea  mentioned ;"  to  this  new  assignment  the  deft,  replied  not 
guilty:  held,  that  the  new  assignment  might  be  held  as  alleging  another  and 
different  conversion  of  the  same  subject* matter  as  that  mentioned  the  plea 
(Brancher  v.  Molyneux,  1  Man.  &  G.  710), 

If  the  pit.  is  put  to  a  second  new  assignment,  it  must  bo  so  framed  as  not 
to  carry  his  complaint  beyond  the  limits  within  which  he  has  confined  it  by 

his  first  (Pugh  v.  Griffiih,  7  Ad.  &  E.  827).  Where  *the  pit. 
[*443]    complained  of  breaking  and  opening  divers  doors  of  the  pli.'s 

dwelling-house,  and  breaking  to  pieces  their  locks,  6zc.,  and  the 
pit.  then  new  assigned  that  he  brought  his  action  for  deft.'s  breaking  the 
outer  door  of  the  house,  and  then  new  assigned  again  that  he  brought  his 
action  for  defl.'s  breaking,  &c.,  the  locks,  (Stc,  belonging  to  the  outer  door, 
and  wherewith  it  was  fastened.  It  was  held  that  the  second  new  assignment 
Was  not  bad  inasmuch  as  under  the  complaint  of  breaking  the  outer  door, 
pit.  might  give  evidence  of  breaking  the  locks,  &c.,  and  that  the  second 
new  assignment,  and  the  plea  to  it  raised  the  question  whether  the  sheriff 
under  the  circumstances  in  the  plea  might  break  open  the  outer  door, 
as  if  the  declaration  had  been  merely  for  breaking  the  lock  of  the  outer 
door  (lb.). 

Admissthfe  in  Assumpsit.]  N,ew  assignments  are  admissible  in  assump. 
sit  as  well  as  in  other  actions,  and  are  in  general  necessary  when  the  pit. 
has,  or  has  had  two  causes  of  action  against  the  defi.,  either  of  which  the 
declaration  will  fit,  and  the  deft,  having  a  supposed  answer  to  one,  pleads 
such  answer,  and  since  the  new  rules,  new  assignments  have  become  more 
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frequonl  in  actions  ex  contractu  than  they  formerly  were,  but  the  principles 
governing  cases  ez  delicto  equally  apply  to  the  former.  If  in  iridefdtatus 
assumpsit  for  goods  sold,  the  ded.  plead  a  plea  applicable  to  one  sale  and 
delivery,  but  to  that  in  relation  to  virhich  the  plt.'s  present  action  was  brought, 
he  may  new  assign  that  he  brought  his  action  for  other  goods  sold,  &c. 
(Seddon  v.  Tulop,  6  T.  R.  607).  So,  if  to  a  similar  action  deft,  plead  a 
judgment  recovered,  pit.  may  new  assign  that  his  present  action  is  for  other 
and  diflerent  goods  sold  than  those  in  the  action  in  which  the  judgment  is 
recovered  (lb. ;  Kitchen  v.  Campbell,  3  Wils.  304 ;  Dagot  (Lord)  v.  Wil- 
liams,  3  B.  &  C.  235).  Where  the  pit.  has  had  two  causes  of  action,  to 
either  of  which  the  declaration  is  applicable,  and  the  de(t,  pleads  an  answer 
to  one  of  them,  the  pit.  must  reply  either  that  he  is  not  proceeding  for  tho 
causes  of  action  answered  by  the  plea,  or  else  that  he  is  proceeding  not  only 
for  these,  but  for  the  others  also.  To  this  new  assignment  the  deft,  pleads ; 
if  in  confession  and  avoidance  it  is  admitted  on  the  record  that  there  were 
two  such  causes  of  action,  and  then  the  plea  to  the  new  assignment  must  be 
answered  by  traverse,  or  otherwise,  and  issue  cannot  be  taken  on  the  fact 
whether  the  cause  of  action  in  the  new  assignment  (and  professedly  answer- 
ed in  the  plea  thereto)  bo  identical  with  that  mentioned  in  the  declaration 
(Heydon  v.  Thompson,  1  Ad.  &  £!.  210) ;  but  if  in  denial,  then  the  issue  to 
be  tried  will  be  whether  or  not  there  were  in  reality  two  debts  or  causes  of 
action  (Hall  v.  Middleton,  4  Ad.  &  E.  107).  So,  if  a  plea  to  a  count  on  a 
bill  of  exchange  unnecessarily  assert  that  the  defence  contained  in  it  is  appli- 
cable to  that  bill,  and  no  other,  the  pit.  should  not  take  issue  upon  that 
assertion,  but  should,  if  the  facts  be  so,  new  assign  another  bill  (Wheeler  v« 
Senior,  7  M.  &  W,  563). 

Where  the  pit  and  deft,  agreed  that  the  former  should  give  up  to  the 
latter  a  business  which  they  had  carried  on  in  partnership,  in  consideration 
of  the  pit.  receiving  from  the  deft,  a  promissory  note  for  730/.,  payable  by 
instalments,  and  it  was  further  agreed  that  in  case  a  certain  mortgage  of 
2000/.  on  the  plt.'s  property  should  be  called  in  before  the  notes  should  be 
paid  ofi*,  the  det\.  should  immediately  pay  the  balance  remaining  due  on  the 
note,  or  find  a  like  mortgage  free  of  expense  to  thB  ph.,  who  (after  the  mort- 
gagees had  called  in  the  mortgage,  but  before  the  same  was  paid  off)  brought 
an  action  in  the  Exchequer  on  the  agreement,  alleging  for  breach 
•the  nondelivery  of  the  note,  which  action  was  settled  under  a  judge's  [  *444  ] 
order,  by  the  defi.'s  giving  a  note  for  505/.  The  pit.  brought 
a  second  action,  assigning  as  a  breach,  that  although  the  mortgage  money 
had  been  called  in,  the  deft,  had  neither  claimed  the  balance  nor  obtained 
another  loan  from  the  pit.,  and  tho  answer  set  up  by  the  plea  was,  that  the 
present  action  was  brought  upon  the  same  agreement,  and  to  recover  the 
same  damages,  as  the  other  suit,  and  the  pit.  replies  that  although  it  is  true 
that  the  action  is  on  the  same  agreement,  yet  he  does  not  sue  for  the  same 
breach,  but  for  another  and  different  breach :  held,  that  this  is  a  sufficient  alle- 
gation by  way  of  new  assignment,  and  that  the  plea  offorded  no  answer  to 
the  declaration  (Bristowe  v.  Fairclough,  1  Man.  &  G.  153). 

Where  there  is  a  general  plea  of  payment  on  the  common  counts  in 
assumpsit,  or  debt,  the  pit.,  without  being  put  to  a  new  assignment,  will  be 
entitled  to  a  verdict  on  the  issue  taken  on  that  plea,  unless  the  defr. 
can  show  that  he  has  paid  every  demand  which  the  pit.  can  establish  at  the 
trial,  upon  the  principle  involved  in  Barnes  v.  Hunt,  ante^  p.  289.  (Tho 
authority  of  Barnes  v.  Hunt  has  been  shaken  by  Palteson,  J.,  in  Bracegir- 
dle  V.  Peacock,  8  Q.  B.  182).  Thus,  where  in  debt  for  work  and  labour, 
d&c,  the  aggregate  of  the  sums  stated  in  the  declaration  being  30/.,  the  deft. 
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pleaded  payment  of  divers  sums  of  money,  amounting  in  the  whole  to  the 
amount  of  all  the  debt  and  mone3's  in  the  declaration  mentioned.  The  defl. 
proved  payment  to  the  amount  of  92/.,  but  the  pit.  proved  work  done  to  the 
amount  of  107/. :  held,  that  the  pit.  was  entitled  to  a  verdict  for  the  balance, 
and  was  not  bound  to  new  assign  (Freeman  v.  Crofts,  4  M.  &  W.  4).  In 
assumpsit  stating  that  the  defl.  owed  pit.  883/.  for  goods  sold  and  delivered, 
but  that  although  he  has  paid  664/.,  the  residue  is  unpaid ;  the  parties  claim- 
ed a  balance  of  219/. :  plea,  payment :  replication,  new  assigning  as  to  so 
much  of  the  plea  as  relates  to  17o/.  penal,  &c.,  that  the  action  is  brought 
not  for  a  part  of  the  causes  of  action  mentioned  in  the  plea  to  the  amount  of 
175/.,  in  respect  of  which  defts.  paid  pit.  a  part  of  the  sums  in  that  plea 
mentioned,  viz.  175/.,  but  for  breach  of  a  promise  to  pay  pits,  another  and  a 
different  sum,  viz.  175/.,  part  of  the  moneys  in  the  first  count  mentioned,  and  in 
which  the  deft,  was  indebted  to  the  pit.  as  there  mentioned,  for  goods  sold 
and  delivered  between  1st  of  January  1836,  and  20th  December  1837,  which 
promise  was  made  as  in  the  declaration  mentioned,  and  is  different  from  the 
promise  to  pay  the  175/.  so  paid  to  pits.,  and  the  causes  of  action  in  respect 
thereof,  and  as  to  the  residue  of  the  cause  of  action  in  the  declaration 
mentioned,  that  the  deft,  did  not  pay  the  residue  of  the  sums,  &c.  Rejoinder: 
first,  payment  of  all  the  moneys  claimed  by  the  new  assignment ;  traverse 
and  issue  thereon :  second,  that  the  promise  mentioned  in  the  declaration  as 
to  175/.,  is  not  a  different  cause  of  action  from  the  promise  to  pay  175/.  so 
paid  to  pits.,  and  the  causes  of  action  in  respect  thereof;  issue  thereon.  Pit. 
proved  goods  supplied  to  the  amount  of  370/.,  and  payments  to  the  amount 
of  312/.,  leaving  a  balance,  but  in  point  of  fact  covered  by  the  payment  of 
175/.  admitted  in  the  replication.  Verdict  for  pit.  58/.  Motion  for  a  non- 
suit, on  the  ground  that  the  declaration  claimed  only  a  balance  of  219/.,  and 
that  the  first  plea  related  to  that  only ;  that  the  replication  admitted  a  pay* 
ment  of  175/. ;  that  the  plt.'s  claim  therefore  on  the  record  was,  the  differ- 
ence between  that  sum  and  219/.,  and  that  defts.  had  proved  payment  of 
312/. :  held,  that  the  pit.  was  entitled  to  recover;  for,  first,  the  plea  of  pay- 
ment was  not  confined  to  the  balance  ;  secondly,  that  the  admission  in  the 
new  assignment  of  175/.  having  been  paid  was  not  an  admission  of  pay- 
ment in  respect  of  the  balance  of  219/.,  but  *was  by  the  lan- 
[  *445  ]  guage  of  the  new  assignment,  a  virtual  allegation  that  the  175/. 
was  part  of  the  664/.  admitted  in  the  declaration  to  have  been 
paid  (Alston  v.  Mills,  9  Ad.  &  E.  248).  Where  the  pit.  declared  on  a  debt 
for  100/.  due  for  work  and  labour,  and  on  an  account  stated ;  plea,  payment 
of  100/.  in  satisfaction  of  the  cause  of  action,  in  the  declaration.  Pit.  proved, 
that  98/.  175.  11^.  was  due  to  him  for  the  balance  of  his  account,  after 
giving  credit  for  100/.  he  had  received,  and  that  the  defts.  had  admitted 
the  correctness  of  the  account :  held,  that  the  plea  was  not  proved,  and 
that  the  pit.  need  not  new  assign  (James  v.  Lingham,  5  Bingham's  N.  C. 
653). 

Debt  for  19/.  185.  6d,  interest  due  on  a  promissory  note;  the  deft,  pleaded 
payment  as  to  all  except  7/.  95.,  and  as  to  that  sum  payment  into  court;  the 
plt.'s  particulars  of  demand  claimed  19/.  185.  6d,;  the  pit.  proved  that  the 
^vhole  sum  which  had  accrued  due  on  the  note  since  it  had  arrived  at  ma- 
turity, was  75/.,  and  deft,  proved  payment  to  the  amount  of  72/.;  the  jury, 
deducting  7/.  9s.  (paid  into  court)  from  the  residue,  13/.,  gave  a  verdict  for 
5/.  Il5. :  held  right,  and  that  notwithstanding  deft.'s  plea  of  payment,  the 
pit.  was  not  bound  to  new  assign,  and  show  that  it  was  for  a  sum  beyond 
that  already  paid  that  he  brought  his  action  (Kenningham  v.  Alison,  2  DowU 
N.  S,  658).   To  a  count  for  work  done,  deft,  pleaded  that  the  work  was  done 
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for  them  jointly  with  others;  pit.  proved  that  worft  to  the  amount  of  5/.  was 
done  for  defts,  and  to  the  amount  of  36/.  5^.  for  deAs.  jointly  with  others : 
held,  that  the  plea  was  no  answer  to  the  action,  and  that  the  defl.  having 
pleaded  the  nonjoinder  of  others  as  to  all  the  contracts  on  which  the  pit.  pro- 
ceeds, and  having  shown  that  the  ohjection  applies  to  only  one  of  them,  the 
pit.  was  not  called  on  to  new  assign,  nor  indeed  has  any  authority  been  cited 
to  show  that  there  could  be  a  new  assignment  to  a  plea  in  abatement  (Hill 
V.  White,  6  Bing.  33). 

In  an  action  for  money  lent,  the  deft,  pleaded  payment,  to  which  the  pit. ' 
new  assigned,  to  which  the  deft,  rejoined  non  assumpsit:  held,  that  the  proper 
question  for  the  jury  was,  whether  or  not  there  had  been  two  debts,  and  that 
the  deft,  was  not  precluded  from  taking  this  point  by  the  evidence  of  pay- 
ment which  he  had  produced  at  the  trial  (Hall  v.  Middleton,  4  A.  &  E.  107). 
But  if  the  plea,  instead  of  being  general,  allege  that  the  demand  (which  in 
the  declaration  is  general)  arose  under  a  specified  contract,  and  aver  pay- 
ment and  acceptance  in  pursuance  of  it,  the  pit.  must  new  assign,  and  not 
merely  take  issue  on  the  payment  and  acceptance,  if  he  mean  to  go  for  any 
demand  not  the  subject  of  the  contract  alleged  in  the  plea,  for  here  the  plea 
on  the  face  of  it  shows  that  it  has  not  mel  the  declaration  (1  Saund.  300  g, 
n.).     Thus,  in  debt  on  the  common  counts,  for  work  and  labour,  with  par- 
ticulars for  contract  work  and  extra  labour.     Plea,  that  pit.  and  deft,  by 
consent  gave  up  a  contract  originally  made  between  them  for  work,  pit. 
agreeing  to  accept  certain  work  which  had  been  done  under  that  contract  at 
a  reduced  price,  that  by  virtue  of  such  agreement  deft,  became  indebted  to 
the  pit.  in  the  amount  mentioned  in  the  declaration,  and  that  the  deft,  in  pur- 
suance of  that  agreement  paid  pit.,  and  he  accepted  the  said  amount.    Repli- 
cation, traversing  the  payment  and  acceptance.   Held,  that  on  these  pleadings 
the  pit.  could  not  give  evidence  of  any  demand  not  a  subject  of  the  second 
agreement,  and  that  to  enable  himself  to  recover  for  extra  work,  he  should 
have  now  assigned,  and  Lord  Denman,  C.  J.,  observes,  in  delivering  the 
judgment  of  the  court,  "  If,  as  the  pit.  now  contends,  the  plea  was  wrong  in 
pointing  to  the  work  done  under  the  contract,  and  the  action  were  really* 
brought  for  the  extra  work,  this  was  exactly  the  case  in  which  the  pit.  should 
have  new  assigned,  for  the  ambiguity  did  not  arise  at  *the  trial ; 
but  the  plea  on  the  face  of  it  showed  that  it  had  not  hit  the  decla-  [  *446  ] 
ration,  and  the  particular  of  demand,  even  if  it  had  been  confined 
to  extra  work,  could  not  aid  the  pleading"  (Rogers  v.  Constance,  1  Q.  B. 
7<).     Where  the  declaration  was  in  the  common  form  for  goods  sold  and 
delivered  and  on  an  account  stated,  plea,  that  by  a  certain  deed  (of  which 
profert  was  made),  the  pit.  released  the  deft.,  to  which  the  pit.  replied  non 
est  factum:  held,  that  under  the  above  issue  the  pit.  was  not  entitled  to  show 
that  the  cause  of  notion  accrued  subsequently  to  the  date  of  the  release,  b  ut 
should  have  made  it  the  subject  of  a  new  assignment  (Jubb  v.  Ellis,  15  Law 
J.,  N.  S.,  Q.  B.  94).     Where  the  declaration  is  particular,  as  when  it  is  on 
a  bill  of  exchange  of  a  certain  date,  and  for  a  certain  amount,  and  there  is 
a  plea  of  release,  it  would  be  competent  on  a  replication  of  non  est  factum 
to  the  pit.  to  show  that  the  release  did  not  apply  to  the  cause  of  action  de- 
clared upon  ;  that  it  did  not  in  the  instance  referred  to  apply  to  the  particular 
bill  of  exchange  therein  mentioned.     But  here  the  release  would  prim^  facie 
apply  to  whatever  is  the  subject-matter  of  the  declaration,  inasmuch  as  the 
latter  is  perfectly  general ;  and  it  seems  to  me  that  the  answer  attempted  to 
be  given  is  matter  entirely  for  a  new  assignment  (per  Patteson,  J.,  ib.). 

The  pit.  cannot  instead  of  new  assigning  traverse  the  identity  of  the  sub- 
ject of  the  plea  with  the  subject  of  the  declaration,  or  of  a  former  new  assign- 
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ment.  Therefore,  where  in  assumpsit  by  indorsee  agaiost  acceptor  of  a  biH., 
the  def\.  pleaded  that  a  blank  acceptance  was  given  for  accommodation,  with 
an  understanding  that  a  bill  at  nine  months  was  to  be  written  over  it,  but 
that  the  drawer  fraudulently  drew  a  bill  at  six  months,  and  that  the  bill  came 
to  the  pU.'s  hands  without  value,  and  with  notice.  The  pit.  new  assigned 
that  the  bill  was  not  the  same  bill  as  that  declared  on,  but  another,  and  con- 
cluded to  the  country.  On-  special  demurrer  this  replication  was  held  bad, 
for  that  the  pit.  by  saying  '*The  bill  I  declare  upon  is  a  different  bill,  admits 
the  existence  of  a  second  bill,  and  therefore  ought  to  have  concluded  with  a 
verification,  so  as  to  give  the  defl.  an  opportunity  of  pleading  to  the  other 
bilL  The  pit.  having  leave  to  amend  again,  new  assigned  that  the  bill 
pleaded  was  not  the  same  hill  as  that  declared  upon,  but  another,  for  that  the 
former  was  accepted  generally,  and  the  deft,  never  accepted  the  same  in  a 
qualified  manner.  The  defl.  again  pleaded  to  the  new  assignment,  re-stating 
the  case  of  fraud,  but  omitting  to  aver  that  the  acceptance  was  given  for  ac- 
commodation, but  in  other  respects  as  before.  Replication,  that  the  bill 
mentioned  in  the  last  plea  was  not  the  same  as  that  newly  assigned,  but  an- 
other,  concluding  to  the  country.  It  was  held  that  the  same  objection  on 
the  same  grounds  was  applicable  to  this  replication  as  the  former,  and  would 
continue  applicable  ad  ivfinitum^  so  long  as  the  same  course  of  pleading 
continued  (Haydon  v.  Thompson,  1  Ad.  &  E.  210).  So,  where  in  assumpsit 
by  the  drawer  against  the  acceptor,  tl^e  de A.  pleaded  payment  of  a  bill,  drawn 
and  accepted  by  the  same  parties,  and  averred  that  the  bill  mentioned  in  the 
declaration  was  the  same  as  that  in  the  plea,  to  which  the  pit  replied,  deny- 
ing the  identity,  and  concluding  to  the  country:  held,  on  special  demurrer, 
on  the  authority  of  the  above  case,  that  this  replication  was  bad  (Wheeler 
V.  Senior,  7  M.  &  W.  562). 

Admissille  in  CaseJ]  A  new  assignment  may  also  occur  in  actions  on 
the  case.  Thus,  if  in  an  action  on  the  case  for  publishing  a  libel  without 
mentioning  the  particular  person  to  whom  it  was  published,  the 
[  *447  ]  defl.  plead  that  he  has  published  it  lawfully,  *as  to  members  of  a 
committee  of  the  House  of  Commons,  and  the  pit.  proceeds  for  a 
publication  to  other  persons  not  members  of  the  committee,  he  should  new 
assign  such  illegal  publication  (1  Saund.  133,  n.  4).  So,  in  case  against 
carriers  for  the  loss  of  goods,  where  deft,  pleads  that  the  pit.  had  notice  that 
the  deft,  would  not  be  responsible,  unless  the  goods  were  insured,  and  that 
they  were  not  insured.  If^  the  deft,  were  guilty  of  such  negligence  as  would 
make  him  responsible;  notwithstanding  such  notice  the  pit.  should  new  assign 
the  negligence  (Wyld  v.  Pickford,  8  M.  &  W.  459).  So,  in  an  action  for 
an  escape,  if  the  deft,  plead  a  negligent  escape,  and  a  voluntary  return,  the 
pit.  should  new  assign  a  subsequent  escape  (Griffiths  v.  Byles,  I  B.  &  P. 
413;  Chambers  v.  Jones,  11  East,  408).  Sn,  in  case  for  disturbance  of  a 
right  ot  common,  by  cutting  turves,  if  the  defl.  plead  that  he  cut  the  turves 
as  servant  of  the  lord  of  the  manor,  the  pit.  may  new  assign  that  he  cut  other 
turves  for  sale,  and  not  for  the  use  of  the  lord  (Greenhow  v.  Ilsley,  Willes, 
619,  620). 

Kot  admissible  in  Replevin,]  In  an  action  of  replevin,  as  the  pit.  is 
bound  to  show  the  place  as  certain  where  the  taking  was,  it  is  said  there  can 
be  no  new  assignment  (Free.  K.  B.  236  ;  1  Ch.  PI.  666). 

In  Trespass  guare  claustim  fregit.]  In  declaring  formerly  for  an  injury 
committed  to  the  plt.*8  real  property,  it  was  unnecessary  to  give  the  name  or 


NEW  ASSIGNMENTS.  447 

abuttals,  or  any  specific  description  of  the  close,  a  statement  of  the  parish  or 
place  in  which  it  was  situate  being  sufficient.  And  under  this  general  de- 
scription the  pit.  might  give  evidence  of  any  trespass  committed  by  the  deft, 
in  any  close  of  the  pit.,  within  such  parish  or  place,  so  that  the  ded,  was  in 
a  difficulty  to  know  in  what  part  of  the  parish  or  place  the  alleged  trespass 
was  committed  ;  he  was  permitted  therefore  to  plead  liberum  tenementujn* 
This  plea  the  pit.  can  seldom  safely  traverse,  if  the  declaration  did  not  describe 
the  close  by  name  or  abuttals  :  for  if  he  did  so,  and  the  defl.  could  prove 
that,  at  the  time  of  the  supposed  trespasses,  he  had  any  land  within  the  par- 
ticular parish  or  place  laid  in  the  declaration,  the  issue  must  be  found  for 
him  (Hawke  v.  Bacon,  2  Taunt;  156;  Goodright  v.  Rich,  7  T.  R.  885; 
Cocker  v.  Crompton,  1  B.  &  C.  489 ;  1  Ch.  PL  669).  If  ph.,  therefore, 
were  not  able  to  traverse  the  plea,  he  was  driven  to  a  new  assignment,  in 
which  he  stated  the  place  with  proper  exactness  (Coke  v.  Evan,  2  Salk.  453 ; 
Lambert  v.  Stroother,  Willes,  228 ;  Martin  v.  Kesterton,  2  BI.  R.  1089). 
This  is  done  by  setting  forth  the  name  and  abuttals  of  the  close,  and,  if  the 
defl.  have  given  any  particular  description  to  the  close  mentioned  in  his  plea, 
the  description  of  the  plt.'s  close  in  the  new  assignment  must  be  such  that  a 
plain  difierence  may  be  seen  between  the  place  so  newly  assigned  and  that 
•mentioned  in  the  plea  (Dy.  264 ;  Rickman  v.  Coxe,  Cro.  Jac.  594  ;  Freestoa 
V.  Crouch,  Cro.  Eliz.  41^2).  With  respect  to  new  assignments  afler  a  plea 
of  liberum  tenementum^  wherever  the  defl.  possesses  any  close  which  he 
describes  in  his  plea,  and  alleges  it  to  be  his  soil  and  freehold,  the  effect  of 
the  new  assignment  is  to  exclude  the  consideratioo  of  any  trespass  committed 
within  such  close  (see  Fratt  v.  Goome,  15  East,  285;  Qakley  v.  David,  16 
East,  82).  Where  the  declaration  stated  a  trespass  in  the  plt.'s  close,  called 
the  Fold-yard,  in  the  parish  of  A.,  and  the  defl.  pleaded  liberum  ienementum 
which  the  pit.  traversed,  and  upon  the  trial  it  appeared  that  both  pit.  and 
deA.  had  a  close  called  the  Fold-yard  :  held,  that  the  pit.  having  proved 
a  trespass  committed  in  his  close  was  entitled  to  recover,  and  that 
*there  was  clearly  no  necessity  for  a  new  assignment ;  that  to 
compel  a  new  assignment,  as  a  name  was  given  to  the  close  in  [  *448  ] 
the  declaration,  the  defl.  should  have  given  some  further  descrip- 
tion in  his  plea,  and  that,  as  the  issue  stood,  the  question  was  whether  the 
close  described  in  the  declaration  was  the  dell.'s  freehold  or  not  (Cocker  v« 
Crompton,  1  B.  &  C.  889).  So,  where  the  pit.,  afler  the  plea  of  liberum 
tenementum^  new  assigned  that  the  locus  in  quo  abutted  on  certain  closes  on 
A.,  Bm  and  C,  or  some  or  one  of  them,  to  which  the  defl.  again  pleaded 
liberum  ienentetUum,  and  it  appeared  in  evidence  that  the  pit.  had  a  close 
abutting  on  A.,  and  the  deft,  a  close  abutting  on  B.,  and  C, :  held,  that  the 
pit.  was  entitled  to  a  verdict  on  the  new  assignment  (Lethbridge  v.  Winter, 
2  Bing.  49).  The  necessity  for  new  assigning  in  actions  q.  c.  /.  is  not  so 
frequent  now  as  was  formerly ;  for  by  R.  G.  H.  T.  Will.  IV.  i.  5,  in  those 
actions  the  name  of  the  close  or  its  abuttals,  or  other  particular  description, 
must  be  added  ;  so  that  the  utility  of  a  pha  o£  liberum  tenementum  has  in  a 
great  measure  been  lessened.  As  to  what  is  a  compliance  with  this  rule,  see 
Webber  v.  Richards,  1  Q.  B.  439.  But  a  description  with  two  abuttals  only 
is  a  sufficient  compliance  with  it  (North  v.  Ingamels,  9  M.  &  W.  249).  To 
a  declaration  describing  the  close  by  name  and  abuttals,  the  deA.  pleaded  a 
public  way  in  the  close  in  which,  &c. ;  the  pit.  new  assigned,  extra  the  way 
in  the  plea  mentioned ;  to  which  the  deA.  pleaded,  that  the  pit.  obstructed  the 
way  in  the  plea  mentioned  ;  wherefore  the  deA.  deviated ;  replication  de 
ipjuriA.  Held,  that  on  this  record  the  pit.  was  entitled  to  apply  the  evi- 
dence to  a  way  across  the  close  which  he  had  admitted,  and  which  had  not 
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been  obstructed,  and  that  ihe  deft,  could  not  prove  his  case  by  showing  that 
another  way,  which  he  claimed  across  the  close,  which  was  disputed  by  the 
pit.  had  been  obstructed  (Ellison  v.  Isles,  11  Ad.  &  E.  665  ;  see  Wood  v. 
Wedgewood,  2D.  &  L.  809 ;  1  C.  B.  273).  The  deft,  here  should  have 
pleaded  at  once  that  there  was  a  right  of  way  across  the  close  which  was 
obstructed,  and,  therefore,  he  deviated ;  and  then  the  pit.  might  safely  have 
denied  the  existence  of  the  way,  without  being  put  to  a  new  assignment,  inas- 
much as  the  deft,  would  not  have  been  allowed  upon  that  issue  to  have  ap- 
plied his  evidence  to  the  obstructed  way  (see  Bond  v.  Downton,  2  Ad.  6&  B. 
26) ;  or  he  should  have  pleaded  to  th^  new  assignment  another  public  way, 
which  the  pit.  could  have  denied  without  (ear  of  being  turned  round  on  the 
pleadings  (1  Saund.  800,  n.  (h)  ).  Where  a  right  of  way  is  pleaded,  the  ph. 
is  driven  to  a  new  assignment  if  there  be  iA  truth  a  right  of  way,  and  the 
trespass  was  committed  out  of  the  way,  notwithstanding  the  declaration  char- 
ges the  pulling  down  certain  posts  and  rails  on  the  close  in  which,  d&c.,  for 
this  is  a  description  merely  of  part  of  the  injury  done  by  the  deft.,  and  not 
of  the  close,  and  it  does  not  fix  the  locality  of  the  trespass  (Webber  v.  Sparkes, 
10  M.  &  W.  485). 

Where  only  one  act  of  trespass  is  charged  in  the  declaration,  and  is  justi- 
fied by  the  deft,  the  pit.  cannot  traverse  the  deft.'s  plea,  and  also  new  assign  ; 
therefore,  where  each  count  of  the  declaration  Contained  a  single  act  of  tres- 
pass, and  the  deft,  justified  each,  and  the  pit.  traversed  the  matter  alleged  in 
justification,  and  also  new  assigned  in  respect  of  other  acts  of  trespass:  held, 
on  demurrer,  that  the  replication  was  bad  for  duplicity,  and  that  it  was  an 
attempt,  by  a  new  assignment,  to  amplify  the  cause  of  action  stated  in  the 
declaration,  and  the  court  observed  that  the  object  of  a  new  assignment  was 
to  lay  out  of  the  question  all  that  the  deft,  had  pleaded,  by  saying  that  the 
trespass  stated  and  justified  by  the  deft,  was  not  that  which  the  pit  had  com- 
plained of  in  his  declaration  (Cheasley  v.  ^'Barnes,  10  East,  73,  81, 
[*449]  n. ;  see,  also,  Thomas  v.  Marsh,  5  C.  &  P.  596).  So,  where  the  dec- 
laration contained  a  single  act  of  trespass,  to  which  the  deft,  pleaded 
a  justification,  and  the  pit.  replied  cte  injuridy  and  also  new  assigned  that  the 
deft,  committed  trespasses  at  other  times,  the  court  held  it  to  be  clear  that 
where  a  single  act  only  of  trespass,  was  laid,  and  not  diversis  vicibus  et 
diebus,  and  that  act  was  covered  by  the  plea,  there  could  be  no  new  assign- 
ment (Taylor  v.  Smith,  7  Taunt.  156). 

It  can  never  be  necessary  to  new  assign  where  the  deft.,  in  his  plea,  jus- 
tifies, or  attempts  to  do  so,  all  the  trespasses  in  respect  of  which  the  pit. 
complains,  for  the  object  of  the  new  assignment  is  to  correct  an  error  in  the 
plea,  and  to  aver  that  the  deft  has  omitted  to  answer  the  whole  or  part  of 
the  true  ground  of  complaint;  therefore,  where  the  pit.  charged  that  the 
deft,  assaulted  and  imprisoned  the  pit.,  and  during  such  imprisonment 
assaulted  and  struck  him,  and  the  deft,  justified  an  arrest  and  imprisonment 
under  process,  and  also  justified  the  beating,  in  consequence  of  subsequent 
outrageous  and  violent  conduct  on  the  part  of  the  pit. :  held,  that  although 
the  deft,  proved  the  first  part  of  his  justification,  viz.  the  arrest  under  pro- 
cess ;  yet,  as  he  failed  to  show  a  sufficient  cause  for  the  battery,  the  pit  was 
entitled  to  a  verdict  without  having  new  assigned  (Phillips  v.  Howgate,  5  B. 
ds  A.  220 ;  see  Reece  v.  Taylor,  4  Nev.  &  M. ;  Kerbey  v.  Denbey,  1  M. 
&W.  386;  Stammers  V.  Yearsley,  10  Bing.  85;  Parker  v.  Bush,  1  Bli. 
N.  S.  72;  Penn  v.  Ward,  4  Dowl.  213). 

Admissible  in  Tracer,']    The  form  of  a  new  assignment  in  trover  is 
similar  to  that  in  trespass;  but  care  must  be  taken  not  to  state  matter 
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amounting  only  to  evidence  of  a  conversion  (Brown  v.  Copley,  7  Man.  & 
G.  570,' n.  (a)  ).  It  was  held  that  a  new  assignment  in  an  action  against  a 
sheriff,  justifying  under  n^./a.,  that  the  pit.  sues  for  converting  other  goods, 
was  the  proper  mode  of  replying  when  the  sheriff  sells  under  colour  of  the 
writ  under  which  he  justifies,  more  than  sufficient  to  satisfy  that  execu- 
tion (Aldred  v.  Constable,  6  Q.  B.  370).  Sed  qiusre^  whether  a  new 
assignment  in  trover  can  in  any  case  be  correct  (Weeding  v.  Aldrich,  9  Ad. 
&  E.  866,  per  Littledale,  J. ;  and  see  Hawthorn  v.  Newcastle  Railway  Com- 
pany, 8  Ad.  &  E.  735  ;  see  Page  v.  Hatchett,  ante^  p.  439). 

If  the  pit.  declare  in  debt  on  the  common  counts,  for  goods  sold  and  deli- 
vered, the  goods  being,  in  fact,*peas  which  had  been  delivered  in  certain 
sacks,  and  the  pit.,  by  his  particulars,  confines  his  claim  to  the  value  of  the 
sacks,  which  *had  never  been  Returned ;  if  the  defl.  plead  th^t  he  has  paid 
for  the  goods  in  the  declaration  mentioned,  the  pit.  must  new  assign  that  he 
did  not  bring  his  action  for  the  goods,  but  for  the  value  of  the  sacks  which 
contained  the  goods. 


PrecedenU. 


9 

See  varioQs  forms  of  new  assigaments,  and  aubsequent  pleadings  thereto,  in  3  Ch.  PI., 
Index,  **  New  Assignment.^' 


Pica  to  New  Assignment.]    The  defl.  may  plead  "  as  to  the  trespasses 
above  newly  assigned,"  not  guilty,  or  he  may  plead  in  confession  and  avoid- 
ance, or  several  pleas,  as  if  he  were  pleading  to  an  entirely  new 
declaration  (1  Ch.  PI.  668;  1  Ch.  jun.  PI.  by  Pearson,  769;  [  *450  ] 
*Bodyam  v.  Smith,  Cro.  Eliz.  589;  Bro.  Abr.,  Trespass,  pi. 
859). 

And  it  is  not  necessary  to  plead  over  again  to  the  new  assignment  any 
matter  of  justification  necessarily  covered  by  the  plea  (1  Ch.  PI.  668). 
Thus,  if  common  of  pasture  at  all  times  of  the  year  be  pleaded,  and  the  pit. 
new  assign  that  the  defl.  entered  at  other  times,  the  right  of  common  of 
pasture,  cannot  be  set  up  in  the  plea  to  the  new  assignment  (Odiham  v. 
Smith,  Moo.  540,  Cro.  Eiiz.  590).  The  defl.  cannot  justify  at  a  difi^erent 
place,  and  traverse  the  place  mentioned  in  the  new  assignment  (Bro.  Abr. 
Trespass,  pi.  168 ;  1  Ch.  PI.  669).  Nor  can  the  defl.  plead  to  the  new 
assignment,  that  the  place  or  trespass  mentioned  therein  is  the  same  as  that 
mentioned  in  the  plea  (Gouch  v.  Freestone,  Moo.  460).  If  they  really  ave 
the  same,  the  defl.  should  plead  not  guilty,  and  take  advantage  of  it  in  evi- 
dence, as  the  pit.  would  be  estopped  from  proving  any  trespass  in  the  same 
place,  &c.  (Odiham  v.  Smith,  supra;  Vin.  Abr.  Trespass,  U,  a,  4,  pi.  10 ; 
Bac.  Abr.  Trespass,  T.  42;  1  Saund.  299  c,  115;  Freeston  v.  Stamford, 
Cro.  Eliz.  355;  14  H.  VIII.  4,  pi.  3;  Bro.  Abr.  Trespass,  8,  168 ;  27  H, 
Vlll.  pi.  21).  Where  the  pit.  traverses  the  plea  as  well  as  new  assigns,  the 
defl.  cannot,  as  to  the  matter  answered  in  the  plea,  pi  pad  new  matter,  but 
must  stand  by  his  plea  (Pretty man  v.  Lawrence,  Cro.  Eliz.  812 ;  Bac.  Abr. 
Trespass,  T.  4,  2  ;  1  Ch.  PI.  669).  If  the  new  assignnnent  be  bad,  the  deft, 
should  demur,  and  it  may  frequently  be  necessary  to  do  so  if  the  deft,  wish 
to  avail  himself  of  his  plea  o^liberum  tenementum  (Lethbridge  v.  Winter,  2 
Bing.  49 ;  Dy.  23  6,  pi.  147), 

Where  a  pit.  new  assigns  in  an  action  of  trespass  q.  c,  /.  it  might  oflen 
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become  prudent  for  the  deft,  to  suffer  judgment  by  default  to  the  neV  assign- 
ment, or  perhaps  in  some  actions  to  pay  money  into  court,  and  plead  such 
payment  (see  3  &  4  Will.  IV.  c.  42,  s.  21 ;  1  Saund.  300  a;  1  Ch.  PI. 
669.  This  arose  from  the  provision  of  the  22  &  23  Car.  II.  c.  9,  s.  136), 
now  repealed  by  2  &  3  Vict.  c.  24,  post;  on  the  construction  of  which  it 
was  held,  that  a  certificate  to  entitle  the  pit.  to  full  costs,  where  the 
damages  were  under  40^.,  was  unnecessary,  whether  it  appeared  from  the 
whole  declaration,  that  the  freehold  did  or  did  not  come  in  question  (Red- 
ridge  V.  Palmer,  2  H.  Bl.  2;  Comer  v.  Baker,  ib.  341  ;  Peddell  v.  Kiddle,  7 
T.  R.  659;  Purnell  v.  Young,  3  M.  &  W.  288 ;  see  Mills  v.  Stephens,  ib. 
460 ;  Pugh  V.  Roberts,  ib.  458).  The  statute  was  confmed  to  actions  of 
assault  and  trespass  q,  c,  f,^  because  it  was  not  possible  for  a  judge  in  any 
other  action  than  those  two,  to  grant  such  a  certificate  as  was  rHentioned  in  the 
act  (Ven  v.  Phillips,  1  Salk.  208 ;  Edmondson  v.  Edmondson,  8  East,  295;  see 
Foster  V.  Pointer,  8  M.  &  W.  395;  Marriott  v.  Stanley,  1  Man.  &  G.  853). 
A  certificate,  however,  was  held  not  to  be  necessary  in  an  action  of  assault 
wherever  the  deft,  justified  the  baUery  in  a  special  plea  which  was  found 
against  him,  for  it  would  have  been  idle  to  require  a  certificate  of  that  whicli 
appeared  already  by  the  record  (Smith  v.  Edge,  6  T.  R.  562  ;  Johnson  ¥• 
Northwood,  7  Taunt.  689;  Bone  v.  Daw,  3  Ad.  &  E.  711);  otherwise, 
where  the  assault  only  is  justified  (Page  v.  Creed,  3  T.  R.  391 ;  Brennan  v. 
Redmond,  1  Taunt.  16).  And  where  there  was  a  special  plea  and  a  new 
assignment,  and  the  pit.  recovered  upon  the  new  assignment,  he  was  entitled 
to  full  costs,  whether  the  special  plea  had  not  been  traversed,  or  whether  it 
had  been  traversed  and  found  for  the  deft.  (Asser  v.  Finch,  2  Lev.  234; 
Beale  v.  Moore,  2  Stro.  1168  ;  Martin  v.  Vallance,  1  East,  850 ;  Gregory 
V.  Ormrod,  4  Taunt.  98  ;  Taylor  v.  Nichols,  3  B.  &  A.  443  ;  Cockerill  v. 
Allanson ;  Hull,  Costs,  76). 

*lt  was  therefore  dangerous  to  plead  to  the  new  assignment,  par- 
[  *451  ]  ticularly  where  the  deft,  had  a  good  case  upon  his  special  pleas ; 
for,  notwithstanding  he  might  succeed  on  his  special  plea,  yet  the 
pit.  was  entitled  to  the  general  costs  of  the  action,  if  he  could  prove  any 
trifting  excess  on  the  part  of  the  deft. ;  so  that  it  became  expedient  to  suffer 
judgment  by  default,  in  those  cases,  to  the  new  assignment,  the  cftect  of 
which  was,  to  confine,  at  the  trial,  the  matters  in  dispute  to  those  which 
were  answered  by  the  plea ;  for,  although  the  pit.,  by  adopting  this  course 
was  enabled  to  obtain  his  costs  as  upon  a  judgment  by  default  if  he  thought 
proper ;  nevertheless,  if  he  proceeded  to  trial  on  the  special  pleas,  and 
failed,  the  deft,  would  be  entitled  to  the  general  costs,  because  the  pit.  might 
have  entered  bJ  nolle  prosequi  as  to  that  plea,  and  assessed  his  damages  on 
the  new  assignment  before  the  sheriff,  and  need  not  have  proceeded  to  trial 
(Thornton  v.  Williamson,  13  East,  191).  So,  where  to  trespass,  q,  c,f, 
deft,  pleaded — first,  not  guilty ;  secondly,  a  right  of  common ;  thirdly,  a 
right  of  way ;  the  pit.  took  issue  on  not  guilty,  and  traversed  the  rights  of 
common  and  of  way,  and  new  assigned  to  the  second  and  third  pleas,  that 
the  deft.,  on  other  occasions  and  for  other  purposes,  &c.,  committed  the 
trespasses  complained  of.  The  deft.,  in  his  rejoinder,  took  issue  upon  the 
traverse  of  the  rights  of  common  and  of  way,  and  withdrew  the  plea  of  not 
guilty,  so  far  as  it  relates  to  the  trespasses  newly  assigned,  and  suffered 
judgment  by  default  to  the  new  assignment.  The  issue  on  one  of  the  pleas 
was  found  for  the  deft.,  and  the  jury  assessed  the  plt.'s  damages  on  the  new 
assignment  at  5/.  Held,  that  the  deft,  was  entitled  to  the  costs  of  the  trial 
(Cross  V.  Johnson,  9  B.  &;  C.  613;  see  Vickers  v.  Gallamore,  5  Bing. 
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The  statute  of  22  &  23  Car.  IT.  c.  9,  s.  1«S6,  has  been  repealed  by  3  &  4 
Vict.  c.  24,  s.  1  ;  and  section  2  enacts,  "  that  if  the  pit.  in  any  action  of 
trespass,  or  of  trespass  on  the  cose  brought,  or  to  be  brought,  in  any  of  her 
Majesty's  Courts  at  Westminster,  or  in  the  Court  of  Common  Pleas  at  Lan- 
caster, or  in  the  Court  of  Common  Pleas  at  Durham,  shall  recover  by  a  ver- 
dict of  a  jury  less  damages  than  40;.,  such  pit.  shall  not  be  entitled  to  reco- 
ver or  obtain  from  the  deft,  in  respect  of  such  verdict,  any  costs  whatsoever, 
whether  it  shall  be  given  upon  any  issue  or  issues  tried,  or  judgment  shall 
have  passed  by  default,  unless  the  judge  or  presiding  officer,  before  whom 
such  verdict  shall  be  obtained,  shall,  immediately  afterwards,  certify  on  the 
back  of  the  record,  or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action 
was  really  brought  to  try  a  right,  besides  the  mere  right  to  recover  damages 
for  the  trespass  or  grievance  for  which  the  action  shall  have  been  brought; 
or,  ihot  the  trespass  or  grievance  in  respect  of  which  the  action  was  brought, 
was  wilful  or  malicious;"  and  see  the  County  Courts  Act,  9  &  10  Vict.  c. 
95. 

But  the  deft,  may  still  find  it  advisable  to  suffer  judgment  by  default  to 
the  new  assignment.  If  so,  he  must  enter  upon  the  record  the  plea  of  not 
guilty  ;  for,  as  the  matters  newly  assigned  are  considered  as  virtually  con- 
tained in  the  declaration,  it  has  been  held,  that  the  effect  of  a  general 
plea  of  not  guilty  to  the  whole  declaration,  is  to  prevent  the  plaintiff* 
from  availing  himself  of  the  judgment  by  default  to  the  new  assignment,  by 
assessing  the  damages  before  the  sheriff*,  and  to  compel  him  to  go  to  trial, 
notwithstanding  such  judgment  (House  v.  Thames  Commissioners,  3  B.  & 
B.  117;  Longdon  v.  Bourne,  1  B.  &  C.  278 ;  Booth  v.  Ibbotson,  1  Y.  &  J. 
854;  Vickcrs  v.  Gallimore,  5  Bing.  196;  Broadbent  v.  Shaw,  2  B.  &  Ad. 
940;  Probert  v.  Phillips,  2  M.  &  W.  40;  Mason  v.  Newland,  9  C.  &  P. 
581).  So,  where  a  plea  of  liherum  tenementum  is  left  on  the 
record  (Forester  v.  Dale,  1  Dowl.  P.  C.  412);  and  Mr.  *Justice  [  *452  ] 
Williams,  in  his  note  (1  Saund.  800  c),  says,  "This  brings  the 
case  within  that  class  in  which  it  is  determined,  that  where  the  pit.  succeeds 
in  part  of  his  demand  and  fails  in  the  rest,  he  is  entitled  to  the  general  costs 
(not  allowing  his  costs  on  any  counts  or  issues  on  which  he  has  not  suc- 
ceeded, and  deducting  from  his  costs  the  costs  of  all  issues  found  for  the 
deft.  (R.  G.  2  Will.  IV.  r.  74);  but  that  where  the  deft,  suffers  judgment  by 
default  as  to  part,  and  succeeds  as  to  all  the  rest,  he  is  entitled  to  the  gene- 
ral costs  in  like  manner  as  be  is  when  he  succeeds  on  any  one  plea  which 
goes  to  the  whole  cause  of  action  (Day  v.  Hanks,  8  T.  R.  654 ;  Griffiths  v. 
Davies,  8  T.  R.  466 ;  Postan  v.  Stanway,  5  East,  261 ;  Vivian  v.  Blake,  11 
East,  263).  It  should  seem  that  the  deft,  is  not  entitled  to  the  general  costs 
of  the  cause,  where  the  pit.,  instead  of  proceeding  to  trial  on  the  special  plea, 
enters  a  nolle  prosequi  to  the  new  assignment  (Benn  v.  Bateman,  8  M.  & 
W.  666 ;  Griffiths  v.  Jones,  1  M.  &  W.  731 ;  and  see  Ruddock  v.  Smith,  1 
Dowl.  467 ;  Strother  v.  Randerson,  5  ib.  280). 

Where,  in  an  action  on  the  case,  the  deft,  pleaded  the  general  issue,  and 
justified  under  a  right  which  the  pit.  traversed,  and  afterwards  obtained  an 
order  to  amend,  upon  payment  of  costs,  and  withdrew  the  traverse,  and  new 
assigned  excess;  the  deft,  confessed  the  new  assignment,  and,  withdrawing 
so  much  of  the  general  issue  as  applied  to  that  part  of  the  declaration  newly 
assigned,  paid  into  court  ten  pounds,  which  the  pit.  took  out ;  the  master 
allowed  the  pit.  the  costs  of  the  writ,  and  of  the  new  assignment,  and  subse- 
quent proceedings,  but  gave  the  deft,  the  other  costs,  and  the  general  costs 
of  the  cause :  held,  that  the  master  was  right  (Griffiths  v.  Jones,  1  M.  &  W. 
781).    The  pit.  gave  the  deft.,  who  claimeid  a  right  of  way  over  plt.'s  close. 
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a  notice  in  general  terms  not  to  trespass  on  the  close,  but  the  defl.  entered 
an  alleged  exercise  of  the  right,  and  pit.  afterwards  declared  against  him  in 
trespass,  to  which  defl.  pleaded  bot  guilty,  and  a  justification,  which  pit.  tra- 
versed, and  issues  were  joined.  The  pit.  also  new  assigned,  to  which  the 
defl.  suffered  judgment  by  default  on  the  new  assignment.  Pit.  obtained  a 
verdict  with  one  shilling  damages  on  the  first  plea  and  on  the  new  assign- 
ment, and  the  def\.  one  on  the  justification.  The  judge  refused  to  certify  for 
costs  under  3  &  4  Vict.  c.  *4>4,  s.  2.  Held,  that  the  above  general  notice  did 
not  protect  pit.  from  loss  of  costs,  as  in  the  case  under  sect.  3,  of  a  trespass 
aQer  notice,  but  that  to  meet  the  proviso  of  that  section,  pit.  should  have 
warned  deft,  not  to  trespass  extra  viam  ;  (Bourne  v.  Alcock,  4  Q.  B.  621). 
Defl.,  in.  suffering  judgment  by  default,  lefl  upon  the  record  his  plea  of  not 
guilty,  except  as  to  the  trespasses  newly  assigned ;  held,  that  pit.,  if  entitled 
to  costs,  might  have  recovered  those  of  a  witness  to  prove  the  trespasses ; 
though  there  was  no  real  contest  on  that  point  at  the  trial  (lb. ;  see  Price  v. 
Seaward,  1  C.  &  M.  23). 

A  pit.  may  new  assign  to  a  plea  in  abatement  as  well  as  to  a  plea  in  bar 
(3  Ch.  Pi.  1107;  sed  qtuere,  see  Hill  v.  White,  6  Bing.  N.  C.  32,  per 
Tindal,  C.  J.).  It  had  been  laid  down,  that  if  the  pit.  reply  to  a  plea  of 
right  of  common,  that  the  close  mentioned  in  the  declaration  and  plea  has 
been  enclosed  twenty  years,  which  the  defl.  traverses,  the  issue  will  be  found 
for  the  defl.  if  he  can  show  that  any  part  of  the  close  was  enclosed  within 
that  time  (Hawke  v.  Bacon,  2  Taunt.  159).  But  this  has  been  overruled 
in  Tapley  v.  Wainright  (5  B.  &  Ad.  395)  ;  and  it  had  been  settled  that  the 
words  of  the  issue,  "  the  said  close  in  which,"  &c.,  mean  only  the  parti- 
cular place  in  which  the  trespasses  complained  of  were  committed  (Richards 

V.  Peake,  2  B.  &  C.  918 ;  Basselt  v.  Mitchell,  2  B.  &  Ad.  99).  *But 
[  *453  ]  in  Tapley  v.  Wainright  {supra\  the  court  of  King's  Bench  held, 

that  these  words  were  a  divisible  allegation,  and  that  the  pit.  ought 
to  recover,  pro  tanto,  if  he  proved  that  the  trespasses  were  committed  in  ani/ 
part,  which  had  been  enclosed  for  twenty  years  (and  see  Phythlan  v.  White, 
1  M.  &  W.  216).  So,  it  has  been  held,  that  on  a  plea  of  liberum  tenemen- 
turn  to  an  action  for  a  trespass  to  a  close  named  in  the  declaration,  the  deft, 
is  entitled  to  a  verdict  if  he  establish  a  title  to  that  part  of  the  close  on  which 
the  trespass  was  committed,  and  he  is  not  bound  to  prove  a  title  to  the 
whole  close  (Smith  v.  Royston,  8  M.  &  W.  381). 

It  has  been  endeavoured  unsuccessfully  to  apply  the  cases  decided  on  the 
statute  of  Car.  II.  to  the  statute  of  Vict,  (see  Foster  v.  Pointer,  8  M.  &  W. 
395 ;  Marriott  v.  Stanley,  1  Man.  &  6.  853). 


NIL  DEBET,  ante,  Vol.  I.,,  p.  903.— NIL  HABUIT  IN  TENEMEN- 
TIS,  ante,  p.  279.— NON  ASSUMPSIT,  ante,  Vol.  I.  p.  226.— NON 
CEPIT,  post,  "  Replevin."- NON  COMPOS,  ante,  p.  318.— NON  DAM- 
NIFICATUS,  ante.  Vol.  I.,  p.  655.— NON  EST  FACTUM,  ante,  Vol.  I., 
p.  869.— NON  EST  INVENTUS,  ante,  p.  40 ;  post,  «  Wbit."— NON- 
JOINDER,  anU,  Vol.  I.,  p.  10.— NOT  GUILTY,  anU,  Vol.  I.,  p.  765 ; 
post,  »»  Trespass,"  "  Tbovbb."— NOTARY,  jews^,  "  Protbst."- NOTICE, 
post,  "Sbcondaby  Evidence."- notice  TO  QUIT,  ante.  Vol.  L,  p. 
1024  —NOTICE  OF  ACTION,  ante,  p.  264  ;  post,  "  Oppiceb."— NO- 
TICE TO  DISPUTE  COMMISSION,  ante,  Vol.  I,  p.  349. 
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FosM  OP  Remedy,  p.  453. — Parties  to  Action^  p,  460. 

FoBM  OF  Pleadihgs,  p.  A^S.^^Dedarottony  p.  AQ9.— Damage,  p.  464. — 
Fiea,  p.  469. 

Precedents,  p.  471. 

Evidence  for  PLAiirriFP,  p.  471. — Froqf  of  Possession,  p.  471 — of  Plain- 
tiff^s  Title  to  right,  p.  472 — of  Injurious  Act  done,  p.  473 — that  Defen- 
dant committed  the  Nuisance,  p.  474. — Damages,  p.  474. — Compe- 
tency of  Witnesses,  p.  476. 

Evide:(ce  fob  Defendant,  p.  474. — Costs,  p.  476. 


Form  of  Remedy  > 

Where  an  injury  is  committed  to  a  man's  dwelling-house  or  real  property, 
or  to  some  right  or  privilege  incident  thereto,  by  the  act  of  another,  and 
without  force,  he  may  have  an  action  on  the  case  against  the  party  who 
created  or  who  continued  the  nuisance,  and  recover  damages  for  the  injury 
sustained.     Thus,  if  a  man  build  a  house  upon  his  own  land,  overhanging 
the  house  of  his  neighbour,  whereby  the  raiu  falls  upon  it  (Penruddock's 
case,  5  Rep.  101  ;.2  Rol.  140,  150;  2  Leon.  93) ;  or,  if  he  fix  a  spout  to 
his  own  house,  whence  the  rain  falls  into  the  yard  of  his  neighbour,  and 
injures  the  foundation  of  his  buildings  (Reynolds  v.  Clark,  Fort.  212;  see 
Fay  V.  Prentice,  1  C.  B.  828) ;  or  for  causing  water  to  run  from  the  defl.'a 
land  to  that  of  the  plt.'s  (Reynolds  v.  Clark,  1  Stra.  634;  Haward  v.  Banks, 
2  Burr.  114);  or  for  not  drawing  back  water  *flowing  from  the 
deft.'s  mine  into  the  plt.'s,  deft,  having  previously  wrongfully  re-  [  ^454  ] 
nK>ved  a  barrier  of  coal  belonging  to  the  pit.  (Trimston  v.  Wheeley, 
2  D.  &  L.  203 ;  or  for  the  erection  of  a  dwelling-house,  the  smoke  and 
vapour  of  which  are  injurious  to  his  property  (1  Roil.  89,  L,  15);  or  for 
the  stopping  of  a  watercourse,  &c.  (2  Roll.  140,  L,  30).     Case,  and  not 
trespass,  is  the  proper  remedy  for  continuing  a  nuisance ;  as  for  continuing 
holdfasts  in  the  plt.'s  wall,  after  he  had  recovered  in  trespass  for  the  original 
driving  (Laurence  v.  Obee,  1  Stark.  22).   But  trespass  is  the  proper  remedy 
for  continuing  buttresses  on  land,  where  the  pit.  had  recovered  in  trespass 
for  the  erection  (Holmes  v.  Wilson,  10  Ad.  &  E.  603).     And  a  recovery, 
with  satisfaction  for  erecting  it,  does  not  operate  as  a  purchase  of  the  right 
to  continue  such  erection  (lb.).     Trespass  lies  if  the  deft.'s  servant,  by  his 
order,  place  rubbish  so  near  the  plt.'s  wall  that  some  of  it  must  naturally,  or 
in  all  probability,  roll  against  the  wall,  and  it  accordingly  does  so  (Gregory 
V.  Piper,  9  B.  &  0.  691;  4  Man.  &  Ry.  500).     And  it  lies  for  any  other 
nuisance  to  houses  or  lands  in  possession,  or  to  a  decoy  (Carrington  v. 
Taylor,  11  East,  671).     It  lies  for  erecting  any  thing  offensive  so  near  the 
house  of  another  as  to  render  it  useless  and  unfit  for  habitation ;  thus,  the 
erection  of  a  tallow  furnace  near  a  common  inn  is  actionable  (Morley  v. 

(a)  3  U.  S.  Di^.  p.  68 ;  3  Supp.  U.  S.  Di^.  p.  461 ;  1  Ann.  Dig.  p.  380 ;  3  Id.  p.  288 ;  3 
Id.  p.  349. 
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Pragnell,  Cro.  Car.  510;  Bliss  v.  Hall,  4  Biog.  N.  C.  183).  So  a  limeki^In 
(Aldred's  case,  9  Rep.  59  a,  per  Wray,  C.  J.).  So,  a  smith's  forge  (Brad* 
ley  V.  Gill,  Lulw.  69).  So,  a  pigstye  (Aldred's  case,  supra).  So,  a  privy 
Mones  V.  Powell,  Hut.  136).  So,  a  tobiuico  mill  (Styan  v.  Hutchinson,  2 
Selw.  N.  P.  1118).  The  rule  of  law  is  sic  utere  Uo  ut  non  Icedas  alienum: 
eDJoy  your  own  property  so  as  not  to  injure  that  of  another  person;  and 
accordingly,  case  lies  against  a  party  for  so  negligently  constructing  a  hay- 
rick on  the  extremity  of  his  land  as  that,  by  reason  of  its  spontaneous  igni- 
tion, his  neighbour's  house  was  burnt  down  (Vaughan  v.  Menlove,  3  Bing. 
N.  C.  468,  recognising  Turberville  v.  Stamp,  1  Salk.  13),  So,  case  lies 
where  a  deft,  wrongfully  lighted  a  fire  in  his  close,  at  a  time  when,  by  reason 
of  the  state  of  the  wind  and  weather,  it  was  dangerous  to  do  so,  and  that« 
through  the  negligence  of  the  deft.,  the  fire  extended  itself  from  his  close  to 
the  plt.'s  close,  and  destroyed  the  hedges,  &c. ;  and  the  deft,  is  not  relieved 
from  liability  by  6  Anne,  c.  31,  and  14  Geo.  III.  c.  78,  which  applies  to 
fires  which  are  the  result  of  chance,  or  are  incapable  of  being  traced  to  any 
cause ;  but  not  to  fires  which,  though  they  may  be  accidental,  us  contradis- 
tinguished frpm  wilful,  are  occasioned  by  negligence,  or  want  of  reasonable 
care  (Filliter  v.  Phippard,  17  Law  J.,  N.  S.,  Q.  B.  89).  Case  lies  for  a 
noisy  nuisance,  occasioned  by  iron- works  (Ellioton  v.  Feet  ham,  2  Bing.  N. 
C.  135). 

In  case  for  keeping  dogs  so  near  plt.*s  dwelling-house  that  he  was  dis- 
turbed in  the  enjoyment  thereof,  it  appeared  in  evidence  that  the  deft,  kept 
six  or  seven  pointers  so  near  the  plt.'s  dwelling-house  that  his  family  were 
prevented  from  sleeping  during  the  night,  and  very  much  disturbed  in  the 
daytime.  There  was  not  any  evidence  given  on  the  part  of  the  deft.,  yet 
the  jury  found  a  verdict  for  him.  On  a  motion  for  a  new  trial,  Lord  Kenyon, 
C.  J.,  said,  *4  know  it  is  very  disagreeable  to  have  such  neighbours,  but  wo 
cannot  grant  a  new  trial.  Cases,  certainly,  of  this  nature,  have  been  the 
subject  of  investigation  in  courts  of  justice.  I  remember  a  case  (Martin  v. 
Nutkin,  2  P.  Wms.  268,)  where  the  plt.'s  house,  being  so  near  the  church 
that  the  five  o'clock  morning  bell  disturbed  her,  and  she  came  to  an  agree- 
ment with  the  churchwardens  that  she  should  erect  a  cupola  and  a  clock, 
and  in  consideration  thereof  the  five  o'clock  bell  should  not  be  rung;  this 

was  considered  a  good  agreement,  and  the  ^'chancellor  decreed  an 
[  *455  ]  injunction  to  stay  ringing  the  belt  If  the  deft,  continue  the  nuisance, 

and  you  think  it  advisable,  you  may  bring  a  new  action."  Rule 
refused  (Street  v.  Tugwell,  2  Selw.  N.  P.  1119).  A  nuisance  may  also  be 
committed  to  incorporeal  property,  as  to  ways,  franchises,  &c.  for  which  the 
remedy  is  also  by  action  on  the  case  (Com.  Dig.  Action,  Case,  Disturbance 
and  Action,  Case,  Nuisance ;  Gurd  v.  CAlard,  6  M.  &  S.  69 ;  Keeble  v. 
Hickeringill,  11  Bast,  576,  n. ;  2  Saund.  114  a,  175).  As,  if  a  person  have 
a  right  of  way  over  another's  land,  and  the  tenant  of  the  land  plough  up  the 
way  (2  Rol.  140,  L,  7);  or  if  a  person  erect  a  fair  or  market  so  near 
another's,  and  hold  it  on  the  same  day,  whereby  the  other  is  deprived  of  the 
profit  and  advantage  of  his  franchise  (2  Rol.  140,  L,  10.)  So,  case  lies  for 
a  nuisance  to  pit.  or  his  personal  property. 

But  an  action  does  not  lie  for  a  thing  done  merely  to  the  inconvenience  of 
another ;  thus,  the  building  a  wall,  which  merely  intercepts  the  prospect  of 
another,  without  obstructing  the  light,  is  not  actionable  (Aldred's  case,  9 
Rep.  58  6,  per  Wray,  C.  J,;  Knowles  v.  Richardson,  1  Mod.  55).  Nor  is 
the  opening  a  window  which  merely  disturbs  the  privity  of  another ;  the 
only  remedy  was  to  build  on  the  adjoining  land  opposite  the  offensive  window 
(Chandler  v.  Thompson,  3  Camp.  60).    The  erection  of  a  building,  by  the 
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owner  of  adjoining  land  so  n^'ar  the  house  of  the  ph.,  as  to  prevent  the  h'ght 

and  air  from  entering  and  coming  through  the  ph.'s  windows,  is  actionable. 

Formerly,  an  action  for  obstructing  lights  was  not  maintainable,  unless  the 
pit.  had  gained  a  right  in  the  lights  by  prescription  (Bowry  v.  Pope,  1  Leon. 
168;  Cro.  Eliz.  118).  But  it  was  afterwards  holden,  that  upon  evidence  of 
an  adverse  enjoyment  of  lights,  for  twenty  years  or  upwards,  unexplained, 
a  jury  might  be  directed  to  presume  a  right  by  grant,  or  otherwise,  even 
though  no  lights  had  existed  there  before  the  commencement  of  the  twenty 
years  (Donegal  v.  Wilson,  2  Saund.  175  a;  Darwin  v.  Upton,  ib).  But 
now,  by  2  &  3  Will.  IV.  c.  71,  s.  6),  no  presumption  shall  be  allowed  or 
made  in  support  of  any  claim  upon  proof  of  the  exercise  of  enjoyment  or 
the  right  or  matter  for  less  than  twenty  years  (Carr  v.  Foster,  3  Q.  B.  581). 
Where  the  same  person  possesses  the  house  having  the  actual  use  and  enjoy- 
ment of  certain  lights,  and  also  possesses  adjoining  land,  and  sells  the  house 
to  another  person,  although  the  lights  be  new,  he  cannot,  nor  can  any  one 
who  claims  under  him,  build  upon  the  adjoining  land,  so  as  to  obstruct  or 
interrupt  the  enjoyment  of  these  lights  (Swansborough  v.  Coventry,  9  Bing. 
309;  recognising  the  principle  of  Palmer  v.  Fletcher,  1  Lev.  19:^;  Cox  v. 
Matthews,  1  Vent.  237  ;  Compton  v.  Richards,  1  Pri.  27  ;  see  also  Blanchard 
V.  Bridges,  4  Ad.  &  E.  192).  An  action  cannot  be  maintained  for  the  rea- 
sonable use  of  a  person^s  right,  although  it  may  be  to  the  annoyance  of  an- 
other, as  if  a  butcher,  brewer,  6rc.,  use  his  trade  in  a  convenient  place  (Com. 
Dig.,  Action  on  the  Case  for  Nuisance,  C). 

In  Right  v.  Howard  (1  Sim.  and  St.  190),  Sir  J.  Leach,  V.  C.  observed, ' 
that'*  the  right  to  the  use  of  water  rests  on  clear  and  settled  principles. 
Prima  Jaciey  the  proprietor  of  each  branch  of  a  stream  is  the  proprietor  of 
half  the  land  covered  by  the  stream ;  but  there  is  no  property  in  the  water. 
Every  proprietor  has  an  equal  right  to  use  the  water  which  flows  in  the 
stream ;  and,  consequently,  no  proprietor  can  have  the  right  to  use  the  water 
to  the  prejudice  of  any  other  proprietor.  Without  the  consent  of  the  other 
proprietor,  who  may  be  affected  by  his  operations,  no  proprietor  can  either 
diminish  the  quantity  of  water  which  would  otherwise  descend  to  the  pro- 
prietors below,  or  throw  the  water  back  upon  the  proprietors  above. 
Every  proprietor  who  claims  a  right  either  to  throw  the  water  back,  [  *456  ] 

'  above,  or  to  diminish  the  quantity  of  water  which  is  to  descend 
below,  must,  in  order  to  maintain -his  claim,  either  prove  an  actual  grant  or 
license  from  the  proprietors  affected  by  his  operations,  or  must  prove  an 
uninterrupted  enjoyment  for  twenty  years.  An  action  will  lie  at  any 
time  within  twenty  years,  where  injury  happens  to  arise  in  consequence 
of  a  new  purpose  of  the  party  to  avail  himself  of  the  common  right," 
recognized  in  Mason  v.  Hill,  3  B.  62^  Ad.  304,  per  Lord  Tenterden,  C. 
J. ;  Acton  v.  Blundell,  12  M.  &  VV.  348).  The  proprietor  of  Innd,  con- 
tiguous to  a  stream,  may,  as  soon  as  he  is  injured  by  the  diversion  of  the 
water  from  its  natural  course,  maintain  an  action  against  the  party  so  divert- 
ing it,  and  it  is  no  answer  that  the  dell,  first  appropriated  the  water  to  his 

^  own  use,  unless  he  has  had  twenty  years'  undisturbed  possession  of  it  in  the 
altered  course  (Mason  v.  Hill,  supra),  A  right  to  the  use  of  water  flowing 
in  a  stream,  and  publid  juris,  becomes  private  by  appropriation,  but  may 
become  again  publici  juris  by  relinquishment  (Liggins  v.  Inge,  7  Bing.  682). 
The  right  to  a  watercourse  is  not  destroyed  by  the  owner  altering  the  course 
of  the  stream,  and  he  may  establish  his  claim,  notwithstanding  any  interrup- 
tion within  twenty  years  of  action  brought  (Hall  v.  Swift,  4  Bing.  N.  C. 
381).  Nor  by  an  interruption  occasioned  by  a  dry  season  (lb.);  nor  by  ap 
alteration  in  the  machinery  of  a  wheel  turned  by  it,  if  not  prejudicial  te 
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others  entitled  to  the  same  water  (Saunders  v.  Newmnn,  I  B.  dc  A.  258).' 
In  cnse  for  the  diversion  of  water,  the  declaration  alleged  a  reversionary 
interest  in  three  closes  of  land,  to  wit,  ihree  ponds  filled  wiih  water,  one  pond 
being  npon  each  of  the  said  closes,  and  a  right  to  a  flow  of  the  water  into 
the  said  closes  for  the  purpose  of  supplying  the  ponds  in  the  said  ck>ses  with 
water  for  ihe  watering  of  cattle.  The  right  to  the  flow  of  water,  as  alleged, 
was  traversed.  It  was  proved,  that  the  pit.  had  an  immemorial  right  to  the 
flow  of  this  water  into  an  ancient  pond  into  one  of  his  closes,  but  that  about 
thirty  years  before  he  made  a  new  pond  in  each  of  the  three  closes,  and 
turned  the  water  so  as  to  supply  them,  and  thenceforth  disused  the  old  pond 
which  was  gradually  filled  wilh  rubbish,  and  overgrown  wiih  grass.  The 
pll.'s  right  with  respest  to  the  three  ponds  having  been  defeated  by  proof  of 
an  outs'anding  life  estate  under  2  &  3  Will.  IV.  c.  71,  s.  7  :  held,  that  he 
was  entitled  under  the  declnruiion  to  recover  in  respect  of  his  right  to  the 
ilow  of  water  to  the  old  pond  (Hall  v.  Oldroyd,  14  M.  &  VV.  789). 

Where  a  mill  had  been  erected  on  a  stream  for  a  long  time,  the  owner  has 
a  right  that  the  water  shall  continue  to  flow  to  and  from  the  mill  as  it  has 
l)een  accusiomed  to  flow  during  all  that  time  without  any  obligation  to  use 
the  water  exactly  in  the  same  manner,  or  to  apply  it  to  the  same  mill,  for 
that  would  put  a  stop  to  all  improvements  in  machinery ;  therefore,  the 
occupier  of  a  mill  built  on  the  site  of  an  old  mill,  which  had  existed- for 
forty  years,  may  maintain  an  action  for  forcing  back  water  and  injuring  his 
mill,  although  he  has  not  enjoyed  the  mill  precisely  in  the  same  state  for 
twenty  years;  and  it  is  no  defence  that  the  occupier  erected  within  a  few 
years,  a  wharf  of  diflercnt  dimensions  in  his  mill,  which  required  less  water 
than  the  old  (Saunders  v.  Newman,  1  B.  &  A.  258).  There  is  no  distinction 
in  law  between  artificial  nnd  natural  wafercou.ses,  and  a  title  may  be  gained 
by  twenty  years'  user  of  the  former  as  well  as  the  latter,  ahhouah  the  course 
had  been  made  l(>r  a  different  purpose;  as  where  the  owner  of  a  mine  made 
an  adit  to  drain  the  mine,  which  was  afterwards  disused,  and  the  owners  of 
a  brewery  had  enjoyed  the  use  of  the  water  for  twenty  years:  held,  that  the 
mine  owners  could  not  aflerwards  resume  the  working  of  the  mines 
[  *457  ]  so  as  to  infect  the  water  (Mngor  v.  Chad  wick,  11  Ad.  &  K.  671). 
*lf,  however,  the  adit  water  bias  been  used  wiih  either  express  or 
implied  notice  of  the  intention  to  resume  the  workings;  or  if  there  be  a  local 
custom  to  that  effecr,  the  user  will  not  confer  any  right  (lb.;  Arkwright  v. 
Gell,  5  M.  &  W.  231).  Qvcere.  whether  such  a  custom  may  not  be  fchawn 
upder  a  traverse  of  tfic  right  (Magor  v.  Chadvvick,  svpra^  n.  (a)  ). 

Where  the  right  is  enjoyed  by  some  license  or  grant  u  neon  nee:  cd  wiih  the 
land  benefited  by  it,  it  is  a  variance  to  allege  the  enjoyment  by  reason  of  the 
possession  of  the  land  (Feniiman  v.  Smith,  4  East,  107;  Hewlins  v.  Ship- 
man,  6  B.  &  C.  221),  And  where  the  pit.  claimed  a  watercoursfj  by  reason 
of  a  mill,  and  the  jury  foupd  a  disturbance  of  the  right  as  it  was  enjoyed 
before  the  erection  of  the  mill,  the  finding  was  held  not  to  support  the  claim 
(Frankum  v.  Falmouth,  2  Ad.  it  E.  453). 

Where  the  pit.  by  oral  lieense  has  permitted  the  defl.  to  erect  a  permanent 
work  which  has  lessened  the  supp  y  of  water,  he  cannot  afterwards  fc^ue  for 
the  iijjury  (Liguins  v.  Inge,  7  Ding,  682). 

In  Acton  v.  Blundell  (12  M.  &  VV.  3*M),  a  question  was  raised,  wheth'T 
the  right  to  the  enjoyment  of  an  underground  spring,  or  of  a  well  supplied 
by  such  underground  spring,  is  governed  by  the  same  rule  of  law  as  that 
which  rc«iulates  a  watercourse  flowing  on  the  surface.  It  there  appeared, 
that  wi.hin  twenty  years  Ixjibro  the  commencement  of  the  suit,  a  Ibrmer 
owner  and  occupier  of  certain  land  and  a  cotton-mill,  then  belonging  to  the 
pU.y  had  sunk  and  made  in  such  land  a  well  for  raising  water  for  the  working 
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of  the  mill,  and  that  the  defls.,  in  1837,  had  sunk  a  coal-pit  in  the  Innd  6t 
one  of  the  deOs.,  at  about  three  quarters  of  a  mile  from  the  plt.'s  mill,  and' 
about  ihree  years  aOer  snnk  a  second,  at  a  less  distance.  The  first  sinking 
had  the  effect  of  diminishing  the  supply  of  water,  and  the  second  rendered 
it  ahogethcr  insufficient  for  the  purposes  of  the  mill.  Tindal,  C.  J.,  in  his 
judgment,  referred  to  the  rule  laid  down  in  Mason  v.  Hill,  nnd  said,  "  We 
think,  on  considering  the  grounds  and  origin  of  the  law  which  is  held  to 
govern  running  strt*ams,  the  consequences  which  would  result  if  the  same 
law  be  mnde  applicable  to  streams  beneath  the  surface,  and,  lastly,  the 
authorities  to  be  found  in  the  books,  so  far  as  any  inference  can  be  drawni' 
from  them,  bearing  on  the  point  now  under  discussion,  that  there  is  a  marked 
and  substantial  difibrence  between  the  two  cases,  and  that  they  are  not  to 
be  governed  by  the  same  rule  of  law.  We  intimate  no  opinion  as  to  what 
might  be  the  rule  of  law,  if  there  had  been  an  uninterrupted  user  of  the  right 
for  more  than  the  last  twenty  years;  but  we  think  that  the  present  case  ie 
not  to  be  governed  by  the  law  which  applies  to  rivers  and  flowing  streams, 
but  that  it  rather  falls  within  that  principle  which  gives  to  the  owner  of  the 
soil,  all  that  lies  beneath  its  surface;  that  the  land  immediately  is  his  pro* 
perly,  whether  it  be  solid  rock  or  porous  ground  or  venous  earth,  or  part- 
soil,  part  water;  that  the  person  who  owns  the  surface  may  dig  therein,  and 
apply  all  that  is  there  found  to  his  own  purposes  at  his  free  will  and  plea* 
sure;  and  that  if  in  the  exercise  of  such  right  he  intercepts  or  drains  ofT 
the  water  collected  from  underground  springs  in  his  neighbour's  well,  this 
inconvenience  to  his  neighbour  falls  within  the  description  o^  damnum  absque 
injuria^  which  cannot  become  the  ground  of  action." 

By  2  &  3  Will.  IV.  c.  71,  s.  2,  no  claim  which  may  be  lawfully  made  at* 
the  common  law,  by  custom,  prescription,  or  grant,  to  any  way  or  other 
easement,  or  to  any  watercourse,  or  to  the  use  of  any  water  to  be  enjoyed 
upon,  over,  or  from  any  land  or  water  of  our  lord  the  king,  his  heirs,  or 
successors,  or  being  parcel  of  the  Duchy  of  Lancaster,  or  of  the 
Duchy  of  Cornwall,  or  being  the  property  of  any  *ecclesiastical  or  [  *458  ] 
lay  person,  or  body  corporate,  when  such  way,  &c.,  shall  have 
been  actually  enjoyed  by  any  person  claiming  right  thereto  without  inter- 
ruption for  the  full  period  of  Iweny  years,  shall  be  defeated  or  destroyed,  by 
showing  only  that  such  way,  &c.,  was  first  enjoyed  at  any  time  prior  to 
such  period  of  twenty  years;  bur,  nevertheless  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated,  and  when 
such  way  shall  have  been  enjoyed  as  aforesaid  for  the  full  period  of  forty 
vears  the  riuht  thereto  shall  be  deemed  absolute  and  indefeasible  unless  it 
shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement  ex- 
pressly given  or  made  for  that  purpose  by  deed  or  writing. 

Sect.  7  provides  that  the  time  during  which  any  |)crson  otherwise  capable 
of  resisting  any  claim  to  any  of  the  matters  before  mentioned  shall  have 
been,  or  shall  be  an  infant,  idiot,  non  compos  mentisyjeme  covert^  or  tenant 
for  life,  or  during  which  any  action  or  suit  shall  have  been  pending,  and 
which  shall  have  been  diligently  prosecuted  until  abated  by  the  death  of  any 
party  thereto,  shall  be  excluded  in  the  computation  of  the  periods  herein* 
before  mentioned  except  only  in  cases  whei-o  the  right  or  claim  is  hereby 
declared  to  be  absolute  and  indefeasible.  This  section  and  the  fourth  section 
(see  ante^  "  Ancient  Lights'')  are  to  be  read  togpther.  Therefore,  in  the 
case  of  a  tenancy  for  life,  if  the  pU.  choose  to  reply  and  set  up  such  tenancyt 
he  excludes  the  lime  of  that  tenancy,  and  drives  the  deA.  to  show  an  cnjoy^* 
ment  for  the  requi.sit«  number  of  years,  either  wholly  before  ihc  tenancy  (or 
lilb,  if  it  be  still  subsistingt  or  partly  before,  or  parily  after,  if  it  ba  eitdeJ. 
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Hence,  in  a  case  where  the  period  was  thirty  years,  and  the  pit  proved  that 
the  life  estate  began  in  1785,  and  continued  until  1634,  but  the  defl.  proved 
the  enjoyment  from  1761,  till  the  commencement  of  the  action  in  1840, 
flAiowing  an  enjoyment  for  twenty <five  years  before  the  life  estate,  and  during 
its  continuance  and  six  years  afterwards,  and  up  to  the  commencement  of 
the  action,  this  was  holden  to  be  sufficient,  and  that  the  thirty  years  need 
not  be  the  thirty  years  next  before  the  commencement  of  the  action  (Clayton 
V.  Corby,  2  Q.  B.  813). 

.  By  sect.  8,  when  any  land  or  water  upon,  over,  or  from  which  any  way 
or  other  convenient  watercourse,  or  use  of  water,  shall  have  been  or  shall 
be  enjoyed  or  derived,  hath  been  or  shall  be  held  under  or  by  virtue  of  any 
term  of  life,  or  any  term  of  years  exceeding  three  years  from  the  granting 
thereof,  the  time  of  the  enjoyment  of  any  such  way  or  other  matter  as  herein 
last  before  mentioned,  during  the  continuance  of  such  term,  shall  be  excluded 
in  the  computation  of  the  said  period  of  forty  years,  in  case  the  claim  shall, 
within  three  years  next  al\er  the  end  or  sooner  determination  of  such  term 
be  resisted  by  any  person  entitled  to  any  reversion  expectant  on  thcdetermi- 
nation  thereof.  Under  this  section  a  tenancy  for  term  of  life,  or  of  years 
exceeding  three,  will  be  excluded  from  the  commutation  of  forty  years  (ap* 
plica ble  to  ways  and  watercourses)  only  on  condition  that  the  claim  is  resisted 
by  the  reversioner  within  three  years  aAcr  the  determination  of  the  term 
(Wright  v.  Williams,  1  M.  &  W.  100). 

Sect.  6  disallows  any  prescription  in  favour  of  a  claim  upon  proof  of  en- 
joyment for  any  less  period  of  time  than  may  be  applicable  under  the  act  to 
the  nature  of  the  right  claimed.  The  statute  substitutes  positive  proof  of 
enjoyment  during  a  limited  number  of  years  for  the  immemorial  enjoyment 
formerly  alleged,  and  in  aid  of  which,  as  it  never  could  be  proved  through- 
out, presumption  was  admitted  (Dayly  v.  Appleyard,  8  Ad.  &  £.  161). 

Enjoyment  as  of  right  means  an  enjoyment  had,  not  secretly,  or 
[  *459  ]  *by  stealth,  or  by  tacit  sufierance,  or  by  permission  asked  from  time 
to  time  on  each  occasion,  or  even  on  many  occasions  of  using  it; 
but  on  enjoyment  had  openly,  notoriously,  without  particular  leave  ai  the 
time  by  a  person  claiming  to  use  without  danger  of  .being  treated  as  a  tres* 
passer,  as  a  matter  of  right,  whether  strictly  legal  by  prescription  and  adverse 
user,  or  by  deed  conferring  the  right;  or,  though  not  strictly  legal,  yet  law- 
ful to  the  extent  of  excusing  a  trespass  (Tickle  v.  Brown,  4  Ad.  &  E.  369). 

The  enjoyment  of  an  easement  as  of  right  for  twenty  years  next  before 
the  commencement  oT  the  suit,  under  the  act  2  &  3  Will.  IV.  c.  71,  means 
a  continuous  enjoyment  as  of  right  for  the  twenty  years  next  before  the 
commencement  of  the  suit  of  the  casement,  as  an  easement  without  inter- 
ruption, acquiesced  in,  for  a  year.  It  is  therefore  defeated  by  unity  of  pos- 
session during  all  or  part  of  the  twenty  years  (Onley  v.  Gardiner,  4  M.  & 
W.  496;  Clayton  v.  Corby,  2  Q.  B.  813);  and  evidence  of  unity  of  pos- 
session is  admissible  under  a  traverse  of  a  plea  of  enjoyment,  because  it 
goes  to  show  that  the  enjoyment  was  not  as  of  right  (lb.).  Such  unity 
merely  suspends  a  prescriptive  easement,  there  must  be  unity  of  ownership 
to  destroy  it  (Canham  v.  Fisk,  per  Bayley,  B.,  2  Tyrw.  155;  see  **  Dis- 
turbance OP  Way,"  "  Ancient  Lights,"  "  Common,"  &c.). 

It  is  a  good  ground  of  action  that  a  next  neighbour  conducts  himself  so 
carelessly,  negligently,  and  unskilfully  in  pulling  down  his  own  house,  die, 
88  to  injuro  thereby  his  neighbour's  house,  although  the  complainant  may 
not  in  respect  of  the  latter  house  have  acquired  any  absolute  right  to  the 
support  of  the  building  pulled  down,  or  the  adjoining  soil  (Trower  v.  Chad- 
wick,  3  fiing.  N.  C.  334 ;  poUf  p.  560).    In  Peyton  v.  London  (Mayor  of), 
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which  was  an  action  on  the  cnser  by  tho  reversioner  of  a  house  against,  the 
owner  of  an  adjoining  house  for  pulling  it  down  wi  hout  shoring  up  the  plt.'s 
house,  in  consequence  whereof  it  was  impaired,  and  in  part  fell  down :  held, 
that  as  the  pit.  had  not  alleged  or  proved  any  right  to  have  his  house  sup- 
ported by  the  de(l.'s,  he  was  bound  to  protect  himself  by  shoring,  and  could 
not  complain  that  the  defl.  had  neglected  to  do  it  (1  B.  &  C.  725).  Where 
two  persons  have  adjacent  lands,  and  the  one  builds  a  house  at  the  extremity 
of  his  land,  and  the  other  afterwards  excavates  his  own  soil,  near  to,  but 
without  touching  the  ground  so  built  upon ;  if  the  declaration  alleges  (nnd 
it  is  proved)  that  the  def\.  so  negligently,  unskilfully,  and  improperly  dug 
his  own  soil  that  the  plt.'s  house  was  thereby  injured,  an  action  lies,  and 
although  it  be  shown  that  the  house  was  infirm,  and  could  at  all  events  have 
stood  only  a  few  months,  still  the  pit.  may  recover  in  proportion  to  the  \o^ 
actually  sufiered  if  the  jury  find  that  the  injury  to  the  house  had  been  the 
consequence  of  the  de(\.*s  negligence,  and  in  determining  the  question  6f 
negligence  the  jury  ought  to  consider  the  state  of  the  plt.'s  house  (Dodd  v. 
Holme,  1  Ad.  &  E.  493).  Qiuere^  whether  the  party  making  such  excava- 
tion is  bound  to  see  that  his  neighbours'  foundations  be  not  thereby  weak- 
ened, and  whether  if  they  be  so  he  is  guilty  of  an  actionable  negligence  in 
having  so  used  his  own  soil  without  protecting  that  of  his  neighbour,  although 
no  negligence  be  shown  in  the  mode  of  carrying  on  the  work  (lb.).  Sup- 
posing him  not  liable  in  the  case  of  a  newly-built  house,  quare^vfheiher  he 
would  be  so,  if  the  house  had  stood  twenty  years  before  the  excavation  had 
been  made  (lb.).  Semble^  that  if  the  def\.  have  been  guilty  of  any  actual 
negligence,  and  thereby  occasion  the  injury,  he  is  liable,  although  the  pit. 
himself  did  not  use  those  precautions  he  ought  to  have  adopted  against  such 
injury  (Wallers  v.  Pfeil,  Moo.  &  M.  862).  The  damages  ought  to  be  the 
amount  of  the  old  house  thrown  *down,  and  not  the  entire  expense 
of  building  a  new  one  (Lukin  v.  Godsall,  Peak.  Ad.  Ca.  15;  [M60] 
Dodd  V.  Holme,  supra).  It  is  a  moot  question  whether  a  party 
about  to  pull  down  a  house  is  bound  to  give  notice  of  his  intention  to  his 
next-door  neighbours,  who  had  not  acquired  a  legal  right  to  the  support  of 
the  house,  if  he  do  not  shore  up  his  neighbour's  house  (see  Peyton  v.  Lon- 
don (Mayor  of),  supra;  Massey  v.  Goyder,  4  C.  &  P.  161;  Trower  v. 
Chadwick,  supra,  per  Tindal,  C.  J.). 

The  action  on  the  case  merely  gives  damages,  but  does  not  remove  the 
nuisance.  It  may  have  the  effect,  however,  of  compelling  the  defendant  to 
abate  the  nuisance,  as  the  injured  party  may  bring  successive  actions  for  it 
as  long  as  the  def\.  continues  it,  and  recover  damages  against  him  for  the 
continuance,  as  well  as  for  the  original  erection  of  it.  Where  the  tenant  in 
possession  has  a  freehold  interest,  he  may  have  an  assize  of  nuisance,  or  a 
writ  of  quod  permittal  prostjernare,  by  which  the  def\.  may  be  compelled 
to  abate  the  nuisance;  these  remedies,  however,  are  obsolete,  and  never  re- 
sorted to  at  present.  So  a  tenant,  even  for  years,  may  justify  entering  upon 
the  premises  where  the  nuisance  is  erected  and  abating  it,  provided,  in  doing 
80,  he  commit  no  breach  of  the  peace,  and  cause  no  unnecessary  damages 
(Esp.  Ev.  486). 

Parties  to  Action J\  With  respect  to  the  parties  to  the  action,,  see  in 
general,  ante,  "  Cask."  Any  party  in  possession,  whether  lawfully  or  not, 
if  affected  by  the  nuisance,  may  sue  (1  East,  244;  1  Show.  7;  Uro.  Car. 
825).  A  landlord  of  reversioner,  if  the  nuisance  be  to  the  damage  of  the 
inheritance,  may  sue  (Com.  Dig.  Action  on  Case  of  Nuisance,  B ;  Arch. 
Pr.  14).     So  for  a  continuance  of  a .  nuisance  (Shad well  v.  Hutchinson,  3 
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B.  &  Ad.  07).  If  anything  is  done  to  destroy  the  evidence  of  title,  the  Jre* 
:'versioner  may  sue  (Young  v.  Spencer,  10  B.  &  C.  102;  see  also  Alston  v. 
Scales,  0  Bing.  3).  Case  lies  by  a  reversioner  for  an  injury  aiiltcting  his 
reversionary  interest  in  incorporeal  property,  as  a  way,  Aic.  (4  Burr.  2141). 
Where  the  acts  of  trespass  did  not  amount  to  a  permanent  injury  to  the  land, 
but  only  tended  to  establish  a  right  of  way,  it  was  holden  that  the  rever- 
sioner could  not  maintain  an  action  on  the  case  in  respect  thereof  (Baxter  v. 
Taylor,  4  B.  &  Ad.  72;  but  see  now  2  &  3  Will.  IV.  c.  71,  s.  8).  Both 
the  occupier' and  reversioner  may  suo  (Bedingfield  v.  Onslow,  8  Lev.  209; 
2  Saund.  322,  n.;  Leader  v.  Moxon,  3  Wils.  461);  and  the  latter,  though 
the  nuisance  is  capable  of  being  easily  removed  (Shadwell  v.  Hutchinson, 
Moo.  &  M.  350).  Tenants  in  common  may  join  in  personal  actions  as  for 
nuisance  to  their  land,  because  in  such  action,  though  their  estates  are  seve- 
ral, yet  the  damages  survive  to  all ;  and  it  would  be  unreasonable,  when  the 
damage  is  thus  entire,  to  bring  several  actions  for  a  single  trespass  (Bac. 
Abr.  Joint  Tenant,  K;  Cutting  v.  Derby,  2  Bl.  R.  1007;  Harrison  v.  Barn- 
by,  5  T.  R.  247;  Stone  v.  Bromwich,  Yelv.  166;  Cro.  Jac.  237;  Cully  v. 
Spearman,  2  H.  Bl.  386 ;  Pullen  v.  Palmer,  5  Mod.  151).  A  devisee  may 
support  an  action  for  the  continuance  of  a  nuisance  erected  in  the  lifetime 
of  the  testator,  for  every  continuance  of  a  nuisance  makes  it  a  fresh  one 
(Dome  v.  Baruish,  Cro.  Jac.  231). 

An  action  lies  for  continuing  a  nuisance  created  before  the  possession  by 
the  plr.  of  the  property  in  respect  of  which  he  sues  (Thompson  v.  Gibson, 
7  M.  66  W,  456).  The  occupier  is  liable  for  not  repairing  a  privy  adjoin- 
ing plt.'s  house  (Russell  v.  Shenton,  3  Q.  B.-  449). 

In  actions  for  nuisances  in  respect  of  real  property,  whether  by  misfea- 
sance, i,  e,  the  improper  performance  of  some  act  which  might  law- 
[  *461]  fully  *be  done,  or  malfeasance,  i»  e,  the  doing  what  ought  not  to 
be  done,  as  for  obstructing  ancient  windows,  or  for  nonfeasance, 
t.  e,  the  omission  of  some  act  which  ought  to  be  done,  as  tor  not  taking  care 
of  premises,  so  as  to  prevent  the  consequence  of  a  public  nuisance,  as  for 
leaving  opc^n  an  area-door  or  coal-plate  (Coupland  v.  Hardingham,  3  Camp. 
389 ;  Matthews  v.  V\'est  London  Waterworks  Company,  ib.  403 ;  Pilcher 
▼.  King,  9  Ad.  &  E.  288) ;  or  for  not  repairing  f«nc(^  (Cheetham  v.  Hamp- 
son,  4  T.  R.  318);  private  ways.  Rider  v.  Smith,  3  T.  R.  766);  or  water- 
courses (Suttan  V.  Clark,  6  Taunt.  44):  the  action  should  generally  be 
brought  against  him  who  did  the  act  complained  of,  or  against  the  occupier 
(Cheetham  v.  Hampson,  4  T.  R.  318);  or  against  the  occupier,  and  not 
against  the  owner,  if  the  premises  were  in  the  possession  of  the  tenant, 
unlesd  he  covenanted  to  repair  (Burn  v.  Richardson,  4  Taunt.  649 ;  Payne 
V.  Rogers,  1  H.  Bl.  350 ;  see  Boyle  v.  Tamlyn,  6  B.  &  C.  329). 

An  occupier  of  a  house,  who  has  a  cellar  opening  upon  the  public  street, 
Is  bound,  when  he  uses  il,  to  take  reasqnable  care  that  the  6ap  be  so  placed 
and  sf  cured  that,  under  ordinary  circumstances,  it  shall  not  fail  in,  or  occa- 
sion injury;  but  if  the  occupier  have  so  placed  and  secured  it,  and  a  wrong- 
doer throw  it  over,  the  former  will  not  then  be  linble  for  any  injury  occasioned 
thereby  (Daniells  v.  Patter,  4  C.  &  P.  262).  Where  the  deft,  had  employed 
a  bricklayer  to  make  a  sewer,  who  left  it  open,  in  cons(?quence  of  which  the 
pit.  fell  in  and  broke  his  leg,  the  deft,  was  held  liable  (6  East,  6  ;  see  Laugher 
V.  Pointer,  5  B.  &  C.  559).  Where  the  deft,  employed  a  licensed  drover, 
who  employed  a  boy  to  drive  the  ox  which  did  the  injury,  it  was  held  the 
deft,  was  not  liable  (Millignn  v.  Wedge,  12  Ad.  &  E.  737).  Where  the 
owner,  however,  erects  a  nuisance,  and  demises  the  land,  an  action  may  be 
supported  against  him,  though  out  of  possession,  for  the  continuing  it,  as,  by 
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the  demise,  he  affirms  such  continuance  (Rosewell  v.  Prior,  1  Salk.  460 ; 
Cheetham  v.  Hampson,  supra;  Bush  v.  Steinman,  1  B.  6^  P.  409). 

A.,  the  owner  of  a  house  with  a  fireplace  and  chimney,  demised  it  to  a 
weekly  tenant  The  tenant  lighted  fires,  and,  from  the  position  ofthechim- 
ney,  the  emission  of  the  smoke  was  a  nuisance  to  B.,  the  occupier  of  an  ad- 
joining house.  More  than  one  week  elapsed  during  which  this  nuisance 
continued,  and  A.  did  not  determine  the  tenancy.  B.  brought  an  action 
against  A.  for  causing  and  continuing  this  nuisance,  to  which  A.  pleaded  not 
guilty,  and  not  possess('d  :  held,  that  on  both  issues  A.  was  entitled  to  the  ver- 
dict, tor  the  owner  of  real  property  is  not  responsible  for  a  nuisance  committed 
and  continued  thereon  by  the  tenant  in  possession  (Rich  v.  Bcisterficld,  16 
Law  J.,  N.  S  ,  Q.  B.  273).  If  the  owner  of  land  demise  it,  with  an  existing 
nuisance  thereon,  he  is  responsible  for  the  continuance  of  that  nuisance  during 
the  term.  So,  if  he  be  a  party  to  the  creation  of  a  nuisance  af\er  the  demise; 
but  he  is  not  responsible  fur  a  nuisance  so  created,  though  such  nuisance  be 
a  probable  consequence  of  the  user  of  the  land  so  demised  (lb.).  An  omis- 
sion, on  the  pari  of  the  owner  of  land,  to  determine  the  tenancy,  afler  the' 
creation,  by  the  tenant,  of  a  continuing  nuisance  thereon,  is  not  equivalent 
to  a  fresh  demise  of  the  premises,  so  as  to  make  him  responsible  (or  such 
nuisance  (lb.).  If  the  house,  &c.,  afLcted  by  the  nuisance,  be  aliened,  the 
alienee,  after  request  made  to  remove  or  abate  the  nuisance,  may  maintain 
an  action  for  the  nuisance  (Penruddock's  case,  5  Rop.  101  a).  And  a  plea 
to  an  action  of  trespass  q.  c./.,  that  the  ded.  entered  on  the  land  to  abate  a 
nuisance,  must  show  a  notice  or  request  to  the  pit.  to  remove  it,  or  that  the 
pit.  was  himself  the  original  wrongdoer,  either  by  having  placed 
the  nuisance  there  or  by  his  default  *in  not  performing  some  obli-  [  *462  ] 
gations  incumbent  on  him,  or  that  the  nuisance  is  immediately  dan- 
gerous to  life  and  health  (Jones  v.  Williams,  11  M.  6^  VV.  176).  In  case 
for  cpntinuing  a  nuisance  to  the  plt.'s  market  by  a  building  which  excluded 
the  public  from  a  part  of  the  space  in  which  the  market  was  lawfully  held, 
it  was  holden  that  the  deft.^s  were  liable  for  continuing  the  nuisance,  although 
they  had  no  right  to  enter  upon  the  land  to  remove  it,  and  could  not  do  so 
without  being  guilty  of  a  trespass;  for, /T^r  curiam^  that  is  in  consequence 
of  their  own  original  wrong,  and  they  cannot  be  permitted  to  excuse  them- 
selves from  paying  d  images  for  the  injury  it  causes,  by  showing  their  in- 
ability to  remove  it  without  exposing  themselves  to  another  action  (Thompson 
V.  Gibson,  7  M.  &  W.  456).  Case  lies  against  the  landlord  of  a  house  de- 
mised by  lease,  who,  under  his  contract  with  his  tenants,  employs  workmen 
to  repair  the  house,  for  a  nuisance  in  the  house  occasioned  by  the  negligence 
of  his  work  (Leslie  v.  Pounds,  4  Taunt.  649).  If  the  owner  of  land  erect  a 
building  which  is  a  nuisance,  or  of  which  the  occupation  is  likely  to  produce 
a  nuisance,  and  let  the  land,  he  is  liable  for  such  nuisance  being  continued 
or  created  during  the  term  (R.  v.  Pedley,  1  Ad.  &  B.  823).  So  he  is  if  he 
let  a  building  which  requires  particular  care  to  prevent  the  occupation  from 
being  a  nuisance,  and  the  nuisance  occur  from  the  want  of  such  care  on  the 
part  of  the  tenant  (lb.).  If  a  party  buy  the  reversion  during  a  tenancy,  and 
the  tenant. afterwards,  during  his  term,  erect  a  nuisance,  the  reversioner  is 
not  liable  for  it ;  but  if  such  reversioner  re-let,  or,  having  an  opportunity  to 
determine  the  tenancy,  omit  to  do  so,  allowing  the  nuisance  to  continue,  he 
is  liable  for  such  continuance  (lb.,  per  Littledale,  J.);  and  the  purchaser  is 
liable  for  the  continuance  of  the  nuisance  if  the  original  reversioner  would 
have  been  liable,  though  the  purchaser  have  had  no  opportunity  of  putting 
an  end  to  the  tenant's  interest,  or  abating  the  nuisance  (lb.). 

A  statute  empowered  the  trustees  of  a  turnpike-road  to  make  watercourses, 
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to  prevent  the  road  from  being  overflowed ;  they  directed  their  surveyor  to 
present  a  plan  for  carrying  off  the  water  of  an  adjacent  brook  ;  on  his  recorn- 
mendation,  he  was  ordered  to  make  a  wide  channel  from  the  road,  gradually 
narrowing  and  conducting  the  water  into  the  ordinary  fence  ditches  of  the 
plt.'s  land,  which  were  insufficient  to  discharge  it,  and  his  land  was  conse- 
quently overflowed :  held,  that  the  action  did  not  lie  against  the  def>.,  uho 
was  one  of  the  trustees  and  the  chairman,  who  had  signed  the  order  for  cut* 
ting  this  trench,  for  thedeO.  was  not  a  volunteer;  he  executed  a  duty  imposed 
upon  him  by  the  legislature,  which  he  was  bound  to  execute,  and  he  had 
exercisied  hi^  best  skill,  diligence,  and  caution  (Sutton  v.  Clarke,  6  Taunt. 
29).  But  a  surve3'or  of  highways,  who  had  subtracted  a  portion  of  a  bank 
by  the  roadside,  is  liable  at  the  suit  of  a  reversioner,  for  it  was  a  permanent 
injury  to  ihe  land,  and  had  a  tendency  to  alter  the  evidence  of  title  (Alston 
v.  Scales,  9  Bing.  3).  It  may  be  brought  against  an  agent  (Wilson  v.  Peto, 
6  Moo.  47);  Stevens  v.  Elwin,  4  M.  &  S.  259;  and  see  Crouch  v.  White,  1 
Bing.  N.  C.  418);  or  against  a  lessor  for  a  nuisance  erected  by  him,  and 
coniinued  by  his  tenant  (The  King  v.  Pedley,  1  Ad.  6^  E.  822).  Though, 
in  torts,  the  assignee  of  an  estate  is  not  liable  for  an  injury  committed  before 
he  came  to  the  estate,  yet,  if  he  continue  a  nuisance,  he  will  be  liable  (or 
such  continuance  (Com.  Dig.  Action,  Case,  Nuisance,  B ;  Bush  v.  Sreinman, 
1  B.  &  P.  409);  Pen  ruddock's  case,  5  Rep.  100  b).  And  every  occupier  is 
liable  for  the  continuance  of  the  nuisance  on  his  land,  &c.,  though  evicted 
by  another,  if  he  refuse  to  remove  it  after  notice  (Com.  Dig.  Action,  (^ase, 

Nuisance,  B;  Winsmore  v.  Greenbank,  Willes,  683;  *Rosewell  v. 
[  •463  ]   Prior,  1  Salk.  460 ;  Bush  v.  S:einman,  1  B.  &  P.  409).     Where 

there  are  several  owners  or  persons  chargeable  as  joint-tenants,  or 
tenants  in  common,  in  respect  of  their  real  property,  though  the  action  be  in 
form  ex  delicto t  they  should  all  be  madedefts.,  or  the  party  who  is  sued  alone 
may  plead  in  abatement  (1  Saund.  291  ;  Mitchell  v.  Tarbutt,  5  T.  R.  651). 

The  occupier  of  land  is  bound  to  fence  off  any  hole  or  area  which  adjoins 
it,  or  is  so  close  to  a  public  way  that  it  may  be  dangerous  to  passers  by,  if 
left  unguarded  (Barnes  v.  Ward,  2  C.  6c  K.  661,  Coitman). 

The  occupier  is  primd  facie  liable  for  any  damage  that  may  arise  by 
neglcctjng  to  fence  (lb.). 

Form  of  Pleadings. . 

Declaration.]  The  venue  is  local  (Warren  v.  Webb,  1  Taunt.  379 ;  2 
East,  7 ;  6  Taunt.  29). 

It  is  not  necessary  to  set  out  the  plt.'s  title  to  the  premises;  it  is  suf!ic*ent 
to  state  that  the  pit.',  at  the  time  the  injury  was  committed,  was  '*  possessed^' of 
the  house  or  land,  &c.,  and  that,  ''  by  reason  of  such  possession,"  he  was 
entitled  to  the  way,  or  other  right,  in  the  exercise  of  which  the  nuisnnce  was 
committed  (Com.  Dig.  PUader,  C.  39;  2  Saund.  113  a;  1  Ch.  PI.  399; 
Peter  v.  Kendal,  6  B.  6c  C.  703).  In  a  plea,  this  is  otherwise  (lb.;  3  T. 
R.  766).  In  the  case  in  6  B.  6c  C.  703,  it  was  held  suflicient,  in  an  action 
ibr  disturbance  of  a  ferry,  to  allege  only  possession  of  the  ferry,  and  that  it 
was  not  necessary  to  allege  the  payment  of  any  specified  sum  for  passage- 
money.  If  the  right  be  not  appurtenant  to  the  house  or  land,  dec,  and  the 
pit.  be  entitled  thereto  by  agn  ement  or  license,  the  averment  by  reason  of 
the  possession  would  be  improper  (4  East,  107;  6  East,  438).  When  a 
reversioner  sues,  it  is  sufficient  to  allege,  generally,  that  the  prooerly  was  in 
possession  of  a  third  person,  as  his  tenant.  An  allegation,  in  such  action, 
of  the  possession  of  tenant,  or  plt.*8  title  still  continuing,  is  immaterial,  and 
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need  not  be  proved  (3  Taunt.  137).  If  a  title  be  stated,  and  it  appear  to  be 
insufficient,  tbe  declaration  will  be  demurrable  (2  Ld.  Raym.  1228;  Salk. 
365) ;  it  must  be  proved  as  stated  (2  Saund.  206  a,  n.  22,  207  a,  n.  24). 
In  an  action  for  disturbing  ancient  lights,  or  a  mill,  &c.,  it  is  unnecessary 
to  state  they  were  ancient  (Cro.  Car.  325 ;  ante,  p.  80 ;  1  Show.  17 ;  1 
Leon.  247  ;  Pea.  290.  With  respect  to  the  allegation  in  reference  to  the 
plt/s  right  to  the  support  of  the  adjoining  soil  as  a  foundation  for  his  house, 
see  Brown  v.  Windsor,  1  Cr.  &  J.  20 ;  Hide  v.  Thornbore,  2  C.  &  K.  250). 
Where  the  declaration  does  not  show  that  the  plt.'s  house  was  ancient,  or 
that  he  had  acquired  a  right  to  have  it  supported  by  the  adjoining  wall 
or  soil,  and  merely  charges,  without  laying  negligence,  that  deft,  dug 
into  the  soil  and  foundation  of  the  adjoining  land,  so  near  the  pit.'s  house 
that  it  fell  (see  Wyatt  v.  Harrison,  3  B.  &  Ad.  871 ;  Dodd  v.  Holme,  1  Ad. 
&  E.  493) ;  for,  where  a  party  has  not  acquired  an  absolute  right  to  such 
support  for  his  house,  by  twenty  years'  uninterrupted  enjoyment  thereof,  or 
other  legal  means,  his  neighbour  may  dig  into  and  use  his  own  soil,  to  the 
extremity  thereof,  without  shoring  up  the  house,  and  is  not  liable,  reasonable 
care  and  skill  being  used,  although  such  house  fall  down  (lb;  Partridge  v. 
Scott,  3  M.  &  W.  220.  The  mere  circumstance  of  juxtaposition  does  not 
render  it  necessary  for  a  person  who  pulls  down  his  wall  to  give  notice  of 
his  intention  to  the  owner  of  an  adjoining  wall  (Chadwick  v.  Trower,  6 
Bing.  N.  C.  1).  In  declaring  for  not  grinding  at  pit.'s  mill,  it  is  sufficient  to 
do  so  generally  upon  the  custom  for  certain  toll,  without  specifying  thcparticu 
lar  tollfOr  the  consideration  for  it,  or  that  it  is  a  reasonable  toll  (6  M.&  S.  69). 

With  respect  to  the  statement  of  the  deft.'s  duty,  where  the  deft,  is  liable 
of  common  right,  as  to  repair  a  wall  for  preventing  damage  to  his  neighbour, 
it  is  sufficient  to  state  that  deft,  was  possessed  of  *a  certain  close, 
and  that,  by  reason  thereof,  he  was  bound  to  repair,  &c.,  without  [  *464  ] 
showing  the  particular  ground' of  the  deft.'s  liability  (6  Mod.  311; 
Raym.  1091;  1  Ch.  PI.  397).  Thus,  where  an  action  was  brought  for  the 
deO.'s  not  repairing  a  private  road  leading  through  his  close,  it  was  held 
sufficient  to  allege,  in  a  declaration,  that  the  deft.,  as  occupier  of  the  close, 
ought  to  have  repaired  it ;  though,  when  deft,  prescribes  in  a  plea,  in  right 
of  his  own  estate,  it  is  different  (2  Saund.  113,  n.  1,  172  a,  n.  1). 

It  is  a  common-law  duty  of  a  company  maintaining  a  navigable  canal, 
open  to  the  public  on  payment  of  tolls,  to  take  reasonable  care  to  prevent 
damage  to  the  navigation,  and  although  a  declaration  mistake  the  effect  of  a 
clause  of  an  aet  of  parliament,  and  allege  that  it  was  the  duty  of  the  company 
to  raise  sunken  vessels,  &c.,  when  no  such  duty  existed,  the  declaration  will, 
nevertheless,  be  sufficient  if  the  duty  at  common  law  can  be  necessarily 
implied  (Lancaster  Canal  Company  v.  Parnaby,  3  P.  6c  D.  162). 

W^ith  respect  to  the  statement  of  the  injury  itself,  the  day  stated  in  the 
declaration,  as  to  when  it  was  committed,  is  immaterial  (Cro.  Eliz.  191 ;  2 
Saund.  24,  n.  1 ;  lb.  295,  n.  2 ;  1  Ch.  PI.  408).  In  a  declaration  for  the 
continuance  of  a  nuisance,  it  is  unnecessary  to  show  the  time  when  the 
nuisance  was  erected  (T.  Raym.  370).  It  is  not  necessary  to  give  any 
local  description  of  the  nuisance  (2  East,  497;  11  East,  226;  1  Taunt. 
379) ;  and  since  the  pleading  rules  the  statement  of  place  should  be  omitted 
(H.  T.  4  Will.  IV.)  It  is  not  necessary  to  show  the  termination  of  a  water- 
course. Where  the  action  is  not  brought  against  the  original  erector  of  the 
nuisance,  but  against  his  feoffee,  lessee,  &c.,  it  is  necessary  to  allege  a 
special  request  to  the  deft,  to  remove  the  nuisance  (Winsmore  v.  Greenlwnk, 
Willes,  583).  In  some  cases  however,  this  is  not  necessary  (R.  &  M.  189). 
In  an  action  for  the  consequences  of  a  public  nuisance,  it  is  not  usual  to  stato 
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any  undue  intent  on  the  part  of  the  dcfl.  (2  Ch.  PI.  50d).  The  injurious 
act  should  be  described  According  to  the  iact.  It  will  suffice  to  describe  it 
generally,  without  setting  out  the  particulars  of  the  defies  acls^ond  the  ineans 
of  nuisance  used  by  him  (Willes,  677;  1  B.  &  P.  160;  Anon.  3  Leon,  13; 
1  Ld.  Raym.  452;  1  Saund.  346  a).  If,  however,  the  pit;  state  the  mode 
of  injury,  it  must  be  proved  as  alleged  (Anon.  3  Leon.  13;  1  Ld.  Rayro. 
452).  But  proving  part  of  the  injury  as  charged  will  suffice,  to  entitle  the 
pit.  to  recover  pro  tanto  (2  East,  438 ;  2  Bl.  R.  790;  6  Taunt.  27;  4  M. 
6l  S.  349).  The  declnrat^ion  stated,  that  the  deft,  being  possessed  of  a  mes- 
suage adjoining  a  garden  of  the  pit.,  erected  a  cornice  upon  his  messuage, 
projecting  over  the  garden,  by  means  whereof  rain  flowed  from  the  cornice 
into  the  garden,  and  damaged  the  same  ;  and  the  ph.  had  been  incommoded 
in  the  possession  and  enjoyment  of  his  garden :  held,  that  the  erection  of  the 
cornice  was  a  nuisance  from  which  the  Inw  would  infer  injury  to  the  pit., 
and  that  he  was  entitled  to  maintain  an  action  in  respect  thereof,  withodt 
proof  that  rain  had  fallen  between  the  period  of  the  erection  of  the  cornice 
and  the  commencement  of  the  action  (Fay  v.  Prentice,  1  C.  B.  82S) ;  and 
also,  that  the  declaration  was  not  to  be  construed  as  alleging  a  trespass  (lb.). 
A  count  which  states  the  plt.'s  possession  of  a  messuage  adjoining  to  and 
abutting  on  a  publie  navigable  river,  and  by  reason  thereof  ihe  pit.  was  en- 
titled to  the  full  and  [ree  use  of  the  navigation  of  the  said  river  for  the  pur- 
pose of  passing,  &c.,  and  convoying  their  servants,  goods,  &c.,  from  the  suid 
messuage,  and  that  the  deft,  wrongfully  placed  planks  and  logs,  6ic.,  upon 
the  said  river,  and  upon  that  part  of  it  which  was  near  to  the  said  messuage, 

and  thereby  prevented  the  pit.  from  having  the  full  use  of  the 
[  *465  ]  navigation  *of  the  T\\ery  per  qi/od  the  pits,  had  been  put  to  expense 

in  the  conveyance  of  their  goods,  d^c,  by  a  longer  and  less  con- 
venient route,  discloses  a  sufficient  ground  of  action  at  the  suit  of  an  indi- 
vidual (Dobson  V.  Blackmore,  16  Law  J.,  N.  S.  233).  But  a  count  which 
states  that  certain  messuages  were  in  the  possession  of  tenants  of  the  pits., 
and  alleges  a  similar  obstruction,  and  that  the  pits,  were  injured  thereby  in 
their  reversionary  interest,  is  bad,  as  showing  no  act  which  per  se  imported 
any  damage  to  their  reversionary  interest;  and  a  verdict  having  been  entered 
generally  for  the  pits,  on  a  declaration  containing  both  counts,  and  the  jury 
having  found  no  damages  on  the  count  alleging  their  possession  of  the  mes- 
suages :  held,  that  the  judgment  ought  to  be  arrested  generally  (Dobson  v. 
Blackmore,  supra). 

The  immediate,  and  not  the  remote  cause  of  the  injury,  should  be  stated ; 
and,  under  an  averment  of  the  remote  cause,  and  an  allegation  that,  by  means 
of  the  premises,  the  noxious  matter  annoyed  the  plt.'s  house,  it  is  not  com- 
petent to  give  evidence  of  the  intermediate  causes.  Thus,  where  pit.  alleged 
that  the  ded.  wrongfully  placed  and  continued  a  heap  of  earth,  whereby  the 
refuse  water  was  prevented  from  flowing  away  down  a  ditch,  at  the  back  of 
his  house,  and  the  evidence  was,  that  the  heap  was  not  originally  placed  so 
as  to  obstruct  the  water ;  but  that,  in  process  of  time,  earth  from  the  heap 
was  trodden  down,  and  fell  into  the  ditch  and  obstructed  it,  it  was  held  a 
fatal  variance;  the  count  should  have  been  for  suffering  the  earth  to  fall 
down  (Fitzsimon  v.  Inglis,  5  Taunt.  534).  If  the  pit.  declare,  as  reversioner, 
for  an  injury  done  to  his  reversionary  interest,  the  declaration  must  allege 
it  to  have  been  done  to  the  damage  of  his  reversion,  or  must  state  an  injury 
of  such  a  permanent  nature  as  to  be  necessarily  injurious  to  his  reversion 
(Jackson  v.  Pesked,  1  M.  6^  S.  234 ;  see  Tucker  v.  Newman,  11  Ad.  &  £• 
40).  The  want  of  such  an  allegation  will  be  a  cause  for  arresting  the  judg- 
ment (lb.;  and  see  instances  there).    But,  in  case  for  negligently  pulling 
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down  a  wall  adjoining  a  wall  of  p1t.*s  cellar,  whereby  the  roof  of  .the  latter 
fi3ll  in,  and  a  quantity  of  wine  was  destroyed,  and  it  appeared  that  the  proxi- 
mate cause  of  the  damage  was  the  plocincr  a  quantity  of  bricks,  in  taking 
down  the  wall,  over  the  roof  of  the  cellar,  it  was  held  no  variance  (1  D.  6^ 
R.  35;  3  Stark.  162;  1  D.  6^  R.  497).  Where,  in  an  action  on  the  case 
for  diverting  a  stream  of  water  from  the  plt.'s  mill,  the  declaration  alleged 
that  the  deft  placed  and  raised  a  certain  dam  across  the  stream,  and  thereby 
diverted  and  turned  the  water,  and  prevented  it  from  running  along  its  usual 
course  to  the  plt.*8  mill,  and  from  supplying  the  same  with  water  for  the 
necessary  working  thereof,  as  the  same  of  right  ought,  and  otherwise  would 
have  done,  it  was  held  that  such  allegation  was  supported  by  proof,  that  in 
consequence  of  the  dam  the  water  was  prevented  from  being  regularly  sup- 
plied to  the  plt.'s  mill,  although  the  stream  was  not  diverted,  as  the  dam  was 
erected  above  the  mill,  and  the  water  returned  to  its  regular  course  long 
before  it  reached  the  mill,  and  there  was  no  waste  of  water  occasioned  by 
the  erection  of  the  dam  (Shears  v.  Wood,  7  Moo.  345). 

Thus  in  an  action  for  diverting  a  watercourse,  a  count  for  diverting  and 
turning  a  stream  of  water  will  not  be  supported  by  proof  of  penning  back 
and  checking  it,  whereby  the  water  was  made  to  overflow  the  plt.'s  meadow 
(Griffiths  v.  Marson,  6  Pri.  1 ).  Under  a  count  for  causing  the  water  to 
rush  impetuously  against  the  plt.'s  land,  he  cannot  prove  that  the  water  was 
at  limes  prevented  from  coming  thereto  (lb.;  Williams  v.  Marland,  2  B.  6c 
C.  910).  In  a  declaration  for  preventing  a  stream  from  running 
to  the  plL's  *land,  it  must  be  averred  that  the  pit.  was  beneficially  [  *466  ] 
entitled  to  use  the  water  (lb.).  Where  the  pit.  alleged  that  the 
deft,  had  erected  one  dam  above  plt.'s  premises,  and  widened  another,  and 
thereby  prevented  the  water  from  running  in  its  usual  course  and  in  its  usual 
calm  and  smooth  manner  to  the  plt.'s  premises,  and  thereby  the  water  ran 
in  a  dLOTerent  channel  and  with  great  violence,  and  injured  the  banks  and 
premises  of  ph.,  but  did  not  allege  any  injury  from  want  of  a  sufficient  quantity 
of  water,  and  the  jury  found  that  plt.'s  premises  were  not  injured,  but  were 
of  opinion  that  the  defl.  had  no  right  to  stop  the  water,  or  keep  it  pent  up  in 
the  summer-time,  it  was  held  that  the  pit.  could  not  recover  damages  for  the 
erection  of  the  dam,  but  was  bound  to  allege  and  prove  that  he  had  sustained 
an  injury  from  the  want  of  a  sufficient  quantity  of  water  (lb. ;  but  see  2 
Saund.  114  b,  n.).  Where  a  pit.,  who  had  a  right  to  irrigate  his  meadow, 
by  placing  a  dam  of  loose  stones  across  a  small  stream,  and  occasionally  a 
board  or  fender  fastened  (the  board  by  means  of  two  stakes),  which  had 
never  been  done  by  his  predecessors,  and  the  deft.,  who  had  rights  on  the 
same  stream,  having  removed  the  stakes  and  the  board  also,  a  verdict  was 
given  for  the  pit.  in  an  action  for  such  removal,  the  court  refused  to  set  it 
aside,  holding  that  the  deft,  had  no  right  to  remove  the  board  as  well  as  the 
stakes,  on  the  ground  that  the  stakes  gave  the  board  a  character  of  perma- 
nency, incompatible  with  the  deft.'s  right  (Greeoslade  v.  Haddilay,  6  Bing. 
.879). 

Damages.l  An  action  on  the  case  does  not  lie  at  the  suit  of  a  private 
individual  for  a  public  nuisance,  unless  he  show  particular  damage  in  the 
declaration  (1  Inst.  56  a) ;  and  if  the  pit.  slate  that  the  deft,  obstructed,  6iCf 
by  a  ditch  and  gate  across  the  road,  by  which  the  pit.  was  obliged  to  go  a 
longer  and  more  difficult  road,  and  that  the  deft,  opposed  him  in  attempting 
to  remove  the  nuisance,  it  is  sufficient  (Chichester  v.  Lelhbridge,  Willes, 
74).  So,  the  being  delayed  four  hours  in  a  public  highway,  and  thereby 
being  prevented  from  performing  the  same  journey  as  many  times  a  day  as 
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if  the  obstruction  had  not  existed,  is  a  sufficient  injury  to  entitle  the  pnrty  (o 
«ue  the  obstructor  (Greasly  v.  Coding,  2  Bing:.  262).  Where  the  pit.  declared 
that  before,  dzc,  he  was  navigating  his  barges,  laden  wirh  goods,  along  a 
public  navigable  creek,  and  that  def>.  wrongfully  moored  a  barge  across,  and 
kept  the  same  moored  from  thence  hitherto,  and  thereby  obstructed  the  public 
navigable  creek,  and  prevented  the  pit.  from  navigating  his  barges  so  laden, 
jper  quod  ph,  was  obliged  to  convey  his  goods  a  great  distance  over  land, 
and  was  put  to  trouble  and  expense  in  the  carriage  of  his  goods  over  land  ; 
held,  sufficient  special  damage,  for  which'  an  action  on  the  case  would  lie 
(Rose  v.  Miles,  4  M.  &  S.  101).  And  where  the  def\.  had  placed  timber 
upon  a  public  navigable  river  in  such  a  manner  as  to  prevent  the  customers 
coming  to  the  plt.*s  house :  held,  that  pit.  had  a  sufficient  cause  of  action, 
whether  the  obstruction  was  a  nuisance  to  the  highway  or  not  (Rose  v. 
Groves,  5  Man.  &  G.  613).  But  the  merely  delaying  the  pit.  a  little  in  a 
journey  (Pain  v.  Partridge,  Carth.  191,  per  cur.),  or  obstructing  him  in  his 
business,  is  not  such  special  damage  as  will  sustain  an  action  (Hub^t  v. 
Groves,  1  Bsp.  148,  cited  in  Rose  v.  Miles,  4  M.  &  S.  103),  for  the  special 
damage  ought  to  be  direct,  and  not  consequential  (Pain  v.  Partridge,  supra). 
Where  the  pit.  declared  that  he  was  entitled  to  certain  tithes  and  that  his 
direct  way  to  carry  them  to  his  barn  was  through  a  certain  highway,  that 
the  deA.  had  stopped  up  the  highway  by  a  ditch  and  gate,  erected  ex  trans^ 
verso  vice,  and  that  by  reason  thereof  the  pit.  was  forced  to  carry 
[  *467  ]  his  tithes  by  a  longer  and  more  difficult  *way ;  verdict  for  the  ph., 

5/.  damages:  it  was  moved  in  arrest  of  judgment,  that  this  being  . 
laid  in  a  common  highway,  the  obstruction  was  a  common  nuisance,  there* 
fore  the  action  could  not  lie;  resolved  that  the  action  would  lie,  for  the  rule 
that  "an  action  will  not  lie  for  what  everybody  suffers,"  ought  not  to  be 
taken  too  largely ;  in  this  case  the  pit.  had  suffered  a  particular  damage,  for 
the  labour  and  pains  which  he  was  forced  to  take  with  his  cattle  and  servants, 
by  reason  of  the  obstruction,  might  be  of  more  value  than  the  loss  of  a 
horse,  which  had  been  holden  to  be  sufficient  value  to  maintain  such  action 
(Hart  V.  Basset,  Jon.  (T.)  166).  But  the  grantee  of  an  occupation-way  may 
maintain  an  action  against  the  owner  of  the  land  over  which  the  way  leads 
for  obstructing  it,  without  proving  special  damage,  although  it  appears  that 
such  way  had  been  used  by  the  public  for  twelve  years  and  upwards  (Allen 
V.  Ormond,  8  East,  4).  * 

Where  there  is  direct  special  damage,  an  action  on  the  case  lies  for  not 
repairing  a  highway,  as  well  as  for  a  nuisance  in  it,  if  an  individual  be 
liable  to  repair,  aiUer  where  the  county  or  parish  is  to  repair  the  highway 
(1  Inst.  (Hargravesed.)  66  a,  n.  2;  Russell  v.  Devon  (Men  of),  2  T.  R.  671). 

But  when  the  pit.,  a  bookseller,  having  a  shop  by  the  side  of  a  common 
thoroughfare,  suffered  loss  in  his  business  in  consequence  of  passengers 
having  been  diverted  from  the  thoroughfare  by  defl.'s  continuing  an -autho- 
rized obstruction  across  it  for  an  unreasonable  time:  held,  damage  suffi- 
ciently of  a  private  nature  to  form  the  subject  of  an  action  (Wilkes  v.  Hun- 
gerffird  Mnrkct  Company,  2  Bing.  N.  C.  281).  And  it  is  requisite  that  the 
pit.  should  have  used  common  and  ordinary  caution  (Buttcrfield  v.  Forrester, 
11  E^st,  60,  cited  Lynch  v.  Nurden,  1  Q.  B.  29).  A  gas  company,  incor- 
porated by  act  of  parliament,  for  the  purpose  of  laying  down  and  repairing 
mains,  pipes,  &c.,  had  for  some  years  supplied  gas  to  a  house  belonging  to 
the  pit.,  the  only  means  of  shuUing  it  off*  being  by  a  stopcock  within  the 
house,  the  key  of  which  was  kept  by  the  occupier;  the  last  tenant  on  quit- 
ting gave  notice  that  he  would  not  require  any  further  supply,  and  one  of 
the  workmen  at  his  request  removed  a  chandelier,  leaving  the  end  of  the 
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pipe  properly  secured.  The  internal  fittings  were  the  property  of  the  pit. 
Whilst  the  house  was  untenanted  the  gas  by  some  unexplained  means 
escaped,  and  an  explosion  took  place,  by  which  the  house  was  damaged. 
In  case  against  the  company,  alleging  n  breach  of  duty  on  their  part,  in  not 
taking  proper  means  to  prevent  an  influx  of  gas  into  the  house,  the  judge 
having  directed  a  nonsuit,  the  court  refused  to  interfere  (Halkin  v.  Liver|x>ol 
Gas  Company,  3  C.  B.  1). 

And  the  pit.  may  still  be  entitled  to  recover,  although  there  may  have 
been  negligence  in  both  parties:  the  rule  being  ''although  there  may  have 
been  negligence  on  the  part  of  the  pit.,  yet,  unless  he  might  by  the  exercise 
of  ordinary  care  have  avoided  the  consequeuces  of  the  deft.'s  negligence,  he 
is  entitled  to  recover:  if,  by  ordinary  care,  he  might  have  avoided  them,  he 
is  the  author  of  his  own  wrong''  (Bridge  v.  Grand  Junction  Railway  Com- 
pany, 3  M.  &  W.  249,  per  Parke,  B.,  recognised  in  Davis  v.  Mann,  10  M. 
&  W.  546  ;  Bulterfield  v.  Forrester,  11  East,  60).  In  Davis  v.  Mann,  the 
deft,  negligently  drove  his  horses  and  wagon  against  and  killed  an  ass  which 
had  been  left  in  the  highway  fettered  in  the  forefeet,  and  thus  unable  to  get 
out  of  the  way  of  the  deft.'s  wagon,  which  was  going  at  a  smartish  pace 
along  the  road:  it  was  held  that  the  jury  were  properly  directed  that, 
although  it  was  an  illegal  act  on  the  part  of  the  pit.  so  to  put  the  animal  on 
the  highway,  yet  the  pit.  was  entitled  to  recover,  for  defr.  might  by  the  exer- 
cise of  ordinary  care  have  ^avoided  the  consequences  of  his  own 
negligence.  If  ahorse  and  cart  are  left  standing  in  the  street,  [  *468  ] 
without  any  one  to  mind  them,  the  owner,  who  had  so  negligently 
left  the  cart,  is  liable  for  damage  done  by  them,  although  it  be  shown  that 
the  damage  was  occasioned  directly  by  the  act  of  a  person  striking  the  horse 
(IHidge  V.  Goodwin,  5  C.  ik  P.  190.  So,  where  the  deft,  negligently  left  his 
horse  and  cart  unattended  In  the  street,  and  the  pit.,  a  child  seven  years  of 
age,got  into  the  cart  in  play,  and  another  child  incautiously  led  the  horse  on, 
and  the  pit.  was  thereby  thrown  down  and  hurt :  held,  that  the  deA.  was 
liable  in  an  action  on  the  case,  though  pit.  was  a  trespasser  and  contributed 
to  the  mischief  by  his  own  act,  and  that  it  was  properly  left  to  the  jury, 
whether  deft.'s  conduct  had  lxx)n  negligent,  and  the  negligence  caused  the 
injury  (Lynch  v.  Nurdin,  1  Q.  B.  29).  Lord  Denman,  in  delivering  the 
judgment  in  this  case,  said,  "  If  I  am  guilty  of  negligence  in  leaving  a  dan- 
gerous thing  in  a  place  where  accidents  are  likely  to  happen  from  it,  can  I, 
should  an  accident  happen  from  it,  charge  another  person,  the  person  in- 
jured, with  negligence,  and  thus  defeat  his  claim  to  compensation  ?  Am  I 
not  answerable  for  my  own,  which  was  the  first  act  of  negligence?"  (ib.). 

If  property,  such  as  oysters,  be  placed  in  the  channel  of  a  public  navi- 
gable river,  so  as  to  create  a  public  nuisance,  a  person  navigating  is  not  jus- 
tified in  damaging  such  property  by  running  his  vessel  against  it,  if  he  have 
room  to  pass  without  doing  so,  for  an  individual  cannot  abate  a  nuisance  if 
he  is  no  otherwise  injured  by  it  than  as  one  of  the  public;  and  therefore,  the 
fact  that  such  property  was  a  nuisance  is  no  excuse  for  running  upon  it  neg- 
ligently (Colchester  (Mayor  of)  v.  Brooke,  7  Q.  B.  339).  > 

Where  the  unskilfulness  of  the  driver  is  the  immediate  and  proximate 
cause  of  the  injury  the  pit.  cannot  recover;  therefore,  where  some  brick- 
layers, employed  by  the  deA.,  had  laid  several  burrows-full  of  lime-rubbish 
before  his  door,  and  the  pit.  was  passing  in  a  chaise  at  the  time  that  the 
wind  raised  a  whirlwind  of  the  lime  rubbish,  which  frightened  the  horse 
(usually  a  very  quiet  one),  he  started  at  one  side,  and  would  have  run 
against  a  wagon  coming  up,  but  that  the  ph.  hastily  pulled  the  horse  round, 
aud  tiie  horse  then  ran  over  a  iime-hcap  lying  against  another  man's  door ; 
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tl^  shock  broke  the  sha(\,  which  frightened  the  horse  more,  so  that  he  mn 
away  and  overset  the  chaise,  and  tlie  pit.  was  thrown  out  and  hurt :  held, 
that  the  action  was  not  maintainable  (Flower  v.  Adam,  2  Tuun\  314). 

In  general  it  is  requisite  to  state,  not  only  the  injury  complained  of,  but 
also,  the  motive,  that  it  was  wron<;rully  or  maliciously  committed,  as  that 
the  deft,  well  knowing  the  mischievous  propensity  of  his  dog,  or  having  been 
requested  to  remove  a  nuisance  erecfed  by  another,  fraudulently  contriving 
and  intending];,  &c.  (s-ating  a  bad  intent  with  the  wrongful  act  complained 
of)  committed,  &c.  the  tort.  In  case,  the  injury  is  described  as  having  been 
wrongfully  done  CSlanclifTe  v.  Hard  wick,  3  Dowl.  769).  In  an  action  for 
keeping  mischievous  animals  the  scientfr  must  be  alleged  and  proved  (2  Ch. 
PI.  431,  and  cases  there  cited;  see  "Case"):  it  is  the  gist  of  the  action 
(Thomas  v.  Morgan,  2  C.  M.  dc  K.  496).  An  averment  that  the  dogs  were 
accustomed  to  bite  sheep  is  not  supported  by  proof  that  th  y  were  ferocious, 
and  used  to  bite  men  ( [Ian' ley  v.  Harriman,  1  B.  &  A.  6^1).  It  seems  it 
would  be  sufllicicnt.to  state,  in  an  action  for  an  injury  to  the  plt.*s  sheep,  that 
the  dogs  were  of  a  ferocinus  and  mischievous  naftnre  (lb.).  \^  there  be  no 
evidence  of  the  defts.  having  notice  of  the  dog's  propensity  to  kill  the  par- 
ticular cattle  which  have  been  injured,  it  may  be  advisable  to  stale  whiit  par* 

ticular  *mischief  he  had  done  before,  or  to  state  the  propensity  to 
I  *469  ]  injure  the  same  description  of  animals  in  general  (2  Ch.  PI.  432, 

n.  {d)  ). 
The  main  object  of  this  action  being  damages,  the  declaration  should 
state  as  much  as  will  cover  the  injury  complained  of.  Where  the  pir.  brings 
an  action  for  a  public  injury,  which  is  also  productive  of  injury  to  his  pri- 
vate rights,  he  need  not  allege  special  damage,  although  he  show -the  par- 
tMular  damage  caused  to  him.  And  a  declaration  in  case  for  placing  tim- 
bers in  a  navigable  river,  and  obstructing  the  access  to  plt.'s  house  from  the 
river,  was  held  sufficient  without  alleging  special  damage  (Rose  v.  Groves, 
5  Man.  6>l  G.  613;  Rose  v.  Mills,  4  M.  &  S.  101). 

Pka,\  In  an  action  where  the  6rst  count  of  the  declaration  was  for  an 
i»jury  to  the  reversionary  interest  of  the  pit.  in  certain  premises,  occasioned 
by  slopping  up,  dtc,  a  drain,  and  the  second  count  was  for  the  like  injury, 
occasioned  by  making  erections  upon  and  against  a  wall,  parcel  of  a  dwel- 
ling-house in  the  occupaiion  of  a  tenant  to  ihe  pit.,  whereby  the  wall  was 
weakened,  and  the  passage  of  rain  water  obstructed,  the  deft,  was  allowed 
to  plead  not  guilty;  to  the  6rst  count  a  pica  denying  the  tenancy  and  plt.'s 
reversionary  interest ;  to  the  same  count,  a  plea  putting  in  issue  the  exist- 
ence of  the  drain  in  manner,  &c.;  to  the  second  count,  a  plea  denying  the 
tenancy  and  plt.'s  reversionary  interest;  to  the  same  count,  as  to  the  descent 
of  rain  water,  a  plea  denying  that  the  rain  water  did,  or  ought  to  flow  or  be 
carried  away,  &c.,  in  mant.er,  &c.;  to  so  much  of  the  second  count  as 
regarded  the  wall,  that  the  same  was  not  the  wall  of  or  parcel  of  the  dwel- 
ling-house, &c.;  and  ihe  following  pleas  to  the  whole  declaration,  founded 
upon  the  Building  Act:  party  wall;  no  notice  of  action ;  and  statutory 
limitation  elapsed  (Ross  v.  Clifton,  11  Ad.  &  li  631). 

The  general  issue  to  an  action  for  a  nuisance  is  not  guilty  (see"AN- 
CFENT  Lights."  "  Common,"  **  Neglig^ncjs,"  "  Kbvkusio.n*,"  *'  Ways," 
*■  Watkrcourses"). 

In  an  action  on  the  case,  a  plea  of  not  guilty  shall  operate  as  a  denial 
only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have  been  committed 
by  the  deft.,  and  not  of  the  facts  stated  in  the  inducement,  and  no  other  de- 
fonco  than  such  denial  shall  be  admissiblo  under  that  plea «  all  other  picas 
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in  deninl  shall  take  issue  upon  some  p?)rticu1ar  matter-of-fact  alleged  in  the 
declaration  (R.  G.  4  Will.  IV.  in  case  1);  and  all  matters  in  confession  and 
avoidance  shall  be  specially  pleaded,  as  in  actions  of  assumpsit.  In  an 
action  on  the  case  for  a  nuisance  to  the  occupation  of  a  house  by  carry in;^ 
on  an  offt^nsive  trade,  the  plea  of  not  guilty  shall  operate  as  a  deninl  only 
that  the  6e(i,  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance 
to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the  pit.'s 
occupation  of  the  hou.se  (lb.).  In  an  action  on  the  case  for  obstructing  a 
right  of  way,  such  plea  will  operate  as  a  denial  of  the  obstruction  only,  and 
not  of  the  pit.'s  ri^ht  of  way  (lb.). 

The  plea  of  not  guilty  puts  in  issue  both  the  act  complained  of  and  its 
consequences.  By  this  plea,  the  defl.  says,  "  I  am  not  guilty  of  crrctinir  n 
buildin:^  which  is  a  nuisance  (Norton  v.  Scholetield,  9  M.  &  VV.  665).  The 
plea  of  not  guilty  in  case  for  a  wrongful  diversion  of  wa'er  from  the  pit.'s 
xnill,  puts  in  issue  the  mere  fact  of  the  diversion  and  not  its  wrongful  char- 
acter (Frankum  v.  Falmouth  (Earl),  2  Ad.  &  E.  452).  In  an  action  fur 
continuing  a  nuisance  before  erected  by  H.,  the  erection  by  H.  is  not  put  in 
issue  by  not  guilty,  but  only  the  continuance  by  deft.  (Grenfell  v.  Edge- 
come,  7  Q.  B.  j661  ) ;  but  for  keeping  dogs,  well  knowing  them  to  be  accus- 
tomed ♦to  bite  cattle,  &c.,  and  which  bit  and  worried  the  plt.*s 
cattle,  it  was  holden,  that  not  guilty  put  in  issue  the  scienter^  that  [  *470  ] 
not  being  inducpmcnt  but  the  substance  of  the  issue  (Thomas  v. 
Morgan,  2  (Jr.  M.  &  R.  496). 

But  in  case  against  defk.,  for  nf*gligently  driving  his  horse  and  car  against 
the  pit.'s  horse,  it  was  holdtn,  that  unJer  the  plea  of  not  guilty  the  deft, 
could  not>show  that  he  was  not  the  person  driving,  and  that  the  cart  did  not 
belong  to  him ;  these  being  facts  stated  in  the  inducement,  of  which  the  pica 
could  not  operate  as  a  denial,  and  the  misconduct  in  driving  being  the  only 
wrongful  act  put  in  issue  thereby  (Taverner  v.  Little,  5  Bing.  N.  C.  678; 
recognised  in  H»rt  v.  Crowley,  12  Ad.  &  E.  378;  and  in  Dunford  v.  Trat- 
tles,  12  M.  &  W.  529).     If  the  defence  be,  that  the  nuisance,  if  any,  was 
of  a  public  nature,  and  that  the  pit.  has  not  sustained  any  special  damage, 
enabling  him  to  sue,  the  special  damage  ought  to  be  traversed  in  the  terms 
in  which  it  is  alleged.     The  inducement  or  assertion  of  right  to  the  thing 
injured,  as,  that  the  pit.  was  entitled  to  the  enjoyment  of  the  support  of  deft.'s 
house,  or  foundations,  or  the  enjoyment  of  water,  or  was  possessed  of  a 
house,  &c.,  is  not  put  in  issue  by  not  guilty,  and  must  therefore  be  specially 
traversed  in  the  words  of  the  declaration  concluding  to  the  country  (see 
(Motion  V.   Brown,   3  Ad.  &  E.  312;  p(?r  Paiteson,  J.;  Ross  v.  Groves,  5 
Man.  6c  G.  613;  per  Tindal,  C.  J.).     The  deft,  may  plead  to  an  action  for 
removing  land  which  supported  pU.'s  house:  first,  that  the  land  on  which 
pit.'s  house  stood  was  not  supported  by  the  other  land:  secondly,  that  the 
pit.  was  not  en.  it  led  as  of  right  to  his  land  being  supported  by  the  other  land 
(see  such  forms,  Hide  v.  Thornborough,  2  0.  <&  K.  252 ;  Trowcr  v.  Chad* 
wick,  3  Bing.  N.  G.  339  ;  Partridge  v.  Scott,  3  M.  &  W.  220;  see  a  plea 
of  prescriptive   right  to  cause  a  nuisance.  Flight  v.  Thomas,  10  Ad.  &  E. 
59U ;  see  a  pica  justifying  under  a  paving  act  for  removing  ladders  placed 
on  footway,  L)avey  v.  Warne,  14  M.  &  VV.  199;  see  a  plea  of  license  from 
the  Lord  Mayor  of  London  to  erect  a  hoard,  Bradbce  v.  Christ's  Ilospiinly 
4  Man.  &  G.  714.    Sec  a  plea  to  trespass  for  breaking  and  entering  a  build- 
ing ancl  close  of  the  pit.'s,  and  removing  goods  from  the  building  and  depo- 
siimg  them  upon  ihc  close;  that  ttie  building  was  the  building  of  the  deft., 
and  that  ihe  goods  were  encumbering  it,  end   ihc  deft,  tlierelbrc  removed 
them  luto  tlic  close,  ilea  v.  Sccwcrd,  2  M^  6l  W.  424).    A  person  haa  oo 
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right  to  enter  upon  the  laod  of  another  in  order  to  abate  a  nuisance  withont 
previous  notice  or  request  to  the  owner  of  the  land  to  remove  it,  unless  it 
appear  that  the  latter  was  the  original  wrong-doer  by  placing  it  there,  or 
that  it  arises  from  a  default  in  the  performance  of  some  duty  cast  upon  him 
by  law,  or  that  the  nuisance  is  immediately  dangerous  to  life  or  healih  (Jones 
V.  Williams,  11  M.  &  W.  176;  see  Lonsdale  v.  Nelson,  2  B.  &  C.  302). 
It  is  no  defence  that  the  nuisance  was  carried  on  (or  a  less  period  than 
twenty  years  before  plt.'s  possession  (Eliiotson  v.  Feetham,  2  Bing.  N.  C. 
134 ;  Bliss  v.  Hall,  4  Bing.  N.  C.  183). 

By  statute  2  dc  3  Will.  IV.  c.  71,  s.  5,  in  oil  actions  upon  the  case  and 
other  pleadings  wherein  the  party  claiming  may  now  by  law  allege  his  right 
generally,  without  averring  the  existence  of  such  right  from  time  immemo- 
rial, such  general  allegation  shall  still  be  deemed  sufficient  (see  Tickle  v. 
Brown,  4  Ad.  <5&  E.  369).  See  further  as  to  this  section  and  the  mode  of 
alleging  disabilities,  title  "  Common.'' 

A  traverse  of  this  right  does  not  put  in  issue  the  possession  of  the  tene- 
ment in  respect  of  which  it  is  enjoyed.  Iti  case  for  a  nuisance  in  causing 
oflTensive  smells  to  arise  about  the  pit.'s  house,  deft,  ^pleaded  enjoy- 
[  *471  ]  ment  as  of  right  for  twenty  years  of  a  mixen  on  deft.'s  lands  con- 
tiguous and  near  to  the  plt.'s  house,  whereby,  during  all  that  time, 
ofiensive  smells  necessarily  and  unavoidably  arose  from  the  said  mixen ;  on 
a  traverse  of  the  right  deft,  had  a  verdict :  held,  that  the  plea  was  bad,  and 
the  pit.  was  entitled  to  judgment  non  obstante  veredicto^  for  that  it  did  not 
show  a  right  to  cause  offensive  smells  on  the  plt.'s  premises,  nor  that  any 
smells  had  in  fact  been  in  the  habit  of  passing  beyond  the  limits  of  the  deft.'s 
own  land  (Flight  v.  Thomas,  10  Ad.  &  E.  690). 

The  Statute  of  Limitations  will  be  a  sufficient  defence  to  an  action  for  a 
nuisance,  and  it  begins  to  run  from  the  arising  of  the  consequential  damages 
(Gillon  v.  Boddington,  R.  &  M.  161 ;  Roberts  v.  Read,  16  East,  215 ;  How- 
ell V.  Young,  5  B.  &  C.  26).  If  a  statute  direct  that  the  action  shall  be 
brought  within  six  months  after  the  matter  or  act  done,  and  the  injury,  viz. 
the  cracking  of  the  walls  of  the  plt.'s  house,  was  caused  by  sinking  a  sewer, 
it  was  held  that  the  action  must  be  brought  from  the  time  of  the  walls  crack- 
ing (Lloyd  v.  Wigney,  6  Bing.  489;  Wordsworth  v.  Harley,  1  B.  6i  Ad. 
896 ;  see  further,  post^  p.  476). 


Precedents. 

See  form  of  declaration  lor  DDifiance  in  obstructing  ancient  light.^,  arttft  Vol.  I.,  p.  131 ; 
for  diBturbance  of  common,  antf,  Vol.  I.,  p.  79U  ;  for  dietarbance  of  way,  jMist,  "  Way  ;** 
and  see  the  various  forms  in  3  Ch.  PI.  Index,  Na'iRance.  For  other  different  forms  of 
declaration,  see  the  different  works  on  pleadingr.  For  injuring  the  foundations  of  plt.'s 
house  by  digging  mines,  Hilton  v.  Granville  (Lord),  5  Q.  B.  701 ;  Hill  v.  Thornborough, 
2  C.  &  K.  1i5{}  i  Wyatt  v.  Harrison,  3  B.  &.  Ad.  871  ;  Dodd  v.  Holme,  1  Ad.  &.  E.  41^3. 
AgainBt  proprietors  of  a  neighbouring  house,  for  obstructing  the  footway  to  pit's  huupe  by 
a  buiiding  hoard,  and  for  so  negligently  pulling  down  his  house  that  bricks,  &c.,  fell  on 
plt.*8;  for  undermining  party  wall  between  the  houses,  Bradbcc  v.  Christ's  Hospital,  4 
Man.  &.  6.  714;  for  a  noisy  nuisance  in  manufacturing  iron,  Bllibton  v.  Tathani,  2  Bing. 
N.  C.  134;  for  erecting  a  mound  on  a  hill  above  pit's  house,  Morris  v.  Daniell,  10  Bing. 
507;  for  leaving  a  mine  uncovered,  whereby  pit's  horse  fell  in,  Lybray  v.  White,  1  M.  JiL 
W.  435 ;  for  not  repairing  a  privy,  Russell  v.  Shcnton,  3  Q.  B.  449 ;  for  leaving  a  cellar 
door  uncovered,  whereby  pit  fell  in,  2  Ch.  PI.  432;  Cnuplnnd  v.  Ilardingham,  3  Camp. 
itUB ;  Proctor  v.  Harris,  4  C.  &  P.  337 ;  Daniells  v.  Potter,  ib.  262 ;  for  setting  spring 
guns,  Holt  V.  Wilkes,  3  B.  &.  Ad.  304 ;  Bird  v.  Holbrook,  4  Bing.  62d ;  7  &  b  Geo.  IV.  c. 
18;  for  celtiog  dog-vpears.  Dean  v.  Clayton,  7  Taunt  489 ;  Scars  ?.  Lyon,  2  Slark.  317; 
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ToWRMnd  V.  Waiker,  9  Ea«t,  377;  Jardin  ▼.  Cromp,  8  M.  &  W.  753;  for  wronffPull/ 
placinir  scythes  in  a  public  street,  Marriott  v.  Stanley,  1  Man.  &.  G.  568 ;  for  placing^ 
)i|rhtcd  brimstone  in  a  church  tower  where  piL  was  rin^riog  the  bcUii,  Evans  v.  Lisle,  7 
a  &  P.  562. 


Hvidenee  for  Plaintiff. 

.  The  pit.  must  prove,  if  raised  by  the  pleas,  the  inducement  in  the  decla- 
ration, his  possession  or  his  title  to  the  rij^ht  affected,  the  injurious  act  com- 
plained of,  that  ded.  did  the  injury,  and  the  damages. 

Proof  of  Possession.]     In  an  action  i<>r  disturbance  of  a  water-course,  this 
must  be  traversed,  and  is  not  put  in  issue  by  a  plea  of  not  guilty ;  and, 
where  it  was  unnecessarily  and  irrelevantly  stated  in  the  inducement 
that  a  close  therein  mentioned  was  us?d  as  a  ^private  road,  it  was  [  *472  ] 
held  unnecessary  to  prove  such  user  (Duke  v.  Gostliog,  1  Bing. 
N.  C.  638). 

The  action  being  local,  the  nuisance  must  be  proved  to  have  been  com- 
mitted in  the  county  where  the  venue  is  laid  (Warner  v.  Webb,  1  Taunt. 
379) ;  unless,  indeed,  it  have  been  changed  under  2  &  3  Will.  IV.  c.  42,  s. 
22. 

Proof  of  Plainlips  Tide  to  Right.]  This  title  must  be  proved  (2  Saund. 
114  c;  4  Mod.  421 ;  1  Saund.  346). 

If  the  action  be  for  an  injury  to  real  property  corporeal,  at  the  suit  of  a 
party  in  possession,  he  qced  only  prove  his  possession,  which  may  be  done 
by  his  family,  or  others  who  can  speak  to  such  possfission  as  stated  in  the 
declaration,  at  the  time  the  injury  was  done.  The  right  to  incorporeal  here- 
ditamr^nts  was  formerly  proved  by  presumptive  evidence  of  enjoyment  for 
upwards, of  twenty  years;  but  now  by  statute  2  &  3  Will.  IV.  c.  71,  the 
right  becomes  indefeasible  after  certain  periods  (see  "  Common,"  "  Way," 
**  Ancient  Lights").  If  his  title  be  stated  specially,  it  must  be  proved 
accordingly  {ante,  p.  464;  2  Saund.  206  a,  n.  22,  207  a,  n.  24).  Where 
the  action  is  at  the  suit  of  a  reversioner,  his  title  to  the  reversion  must  be 
proved  (see  antCy  "  EjEcrMENT").  In  case  for  an  injury  done  to  the  pll.'s 
reversionary  interest  in  land,  in  cutting  and  carrying  away  trees,  if  he  holds 
under  a  written  agreement  as  tenant,  it  is  incumbent  on  him  to  produce  it 
(Cotterill  v.  Hobby,  4  B.  &  C.  465).  But  see  the  case  of  Srtoiher  v.  Burr, 
5  Bing.  136.  As  to  the  evidence  of  title  in  action  for  disturbing  ancient 
window,  see  ante.  Vol.  I.,  p.  123.  In  an  action  on  the  case  for  the  disturb* 
ance  of  a  ferry,  it  is  sufficient  for  the  pit.  to  prove  that  he  was  in  possession 
of  the  ferry  at  the  time  when  the  cause  of  action  arose,  and  it  is  not  neces- 
sary for  him  to  prove  the  payment  of  any  specified  sum  for  passage  (Peter 
v.  Kendal,  6  B.  &  C.  703).  In  an  action  against  a  stranger  for  disturbing 
the  pit.  in  the  possession  of  a  pew,  it  is  not  necessary  for  the  pit.  to  prove 
repairs,  although  it  is  otherwise  where  the  action  is  against  the  ordinary 
(Kenrick  v.  Taylor,  1  Wils.  326). 

A  traverse  of  the  right  to  the  water  does  not  put  in  issue  the  possession  of 
the  tenement  in  respect  to  which  it  is  enjoyed;  nor  is  the  wrongfulness  of 
the  possession  put  in  issue  by  not  guilty  (Frankum  v.  Falmouth,  2  Ad.  6c  E. 
453).  The  provisions  of  the  Prescription  Act,  2  &  3  Will.  IV.  c.  71,  for 
shortening  the  time  of  prescription,  will  bo  found  under  *'  Way,  Disturb- 

Vol.  II.  82 
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ANCB  OF,''  and  the  cases  decided  on  this  statute  on  that  subject  are  generally 
applicable  to  rights  of  water. 

Where  it  was  alleged  that  pit.  was  entitled  to  the  use  of  a  water-course  by 
reason  of  his  possession  of  a  mill,  it  was  held  that  the  allegation  was  not 
supported  by  evidence  of  a  parol  license  or  agreement,  by  which  the  deft, 
permitted  the  exercise  of  the  ri^ht  in  question  to  the  pit.  but  did  not  legally 
grant  or  annex  it  to  the  mill  (Fentiman  v.  Smith,  4  East,  107);  and  see 
further,  ante^  p.  289,  where  a  parol  license  is  sufficient  to  give  a  righl  to  an 
easement  to  real  property. 

If  anything  is  done  to  destroy  the  evidence  of  title,  an  action  is  maintain- 
able  by  the  landlord  against  his  tenant;  therefore,  if  the  tenant  open  a  new 
door,  ihe  landlord  may  recover  in  this  action  against  him.  pending  the  lease, 
though  the  house  itself  may  not  be  injured  by  it,  provided  the  jury  find  that 
his  reversion  has  been  injured,  for  the  alteration  of  the  property  may  tend 
to  the  injury  of  the  owner,  even  when  not  thereby  deteriorated  (Young  v. 
Spencer,  10  B.  &  C.  152).  The  erection  of  a  roof  which  throws 
[  *478  ]  rain  water  into  the  *yanl  of  the  plt.'s  tenement  is  a  ground  of 
action  to  the  pit.  if  the  jury  think  the  reversion  damaged  (Tucker 
V.  Newman,  11  Ad.  6i,  £.  40) ;  but  a  reversioner  cannot  maintain  an  action 
against  a  stranger  for  merely  entering  upon  his  land,  held  by  a  tenant  on 
lease,  though  the  entry  be  made  in  exercise  of  an  alleged  right  of  way,  such 
entry  during  the  tenancy  not  being  necessarily  injurious  to  the  reversion 
(Baxter  v.  Taylor,  4  B.  &  Ad.  72). 

In  an  action  by  a  reversioner,  a  trustee,  proof  that  the  cestui  que  trust  let 
the  premises  and  received  the  rent  from  the  tenant,  was  held  sufficient  to 
support  a  count  staling  that  the  premises  were  in  the  occupation  of  the 
tenant,  as  tenant  to  the  pit.  (Vailance  v.  Savage,  7  Bing.  597).  Where  the 
defls.,  corporators,  had  erected  a  building  on  the  l^nd  of  corporation  which 
obstrusted  the  market  of  L.,  and  L.  afterwards  demised  the  market  to  the 
pit.,  the  def^s.  were  held  liable  for  continuing  the  nuisance  (Thompson  v. 
Gibson,  7  M.  &  W.  456). 

Where  a  corporation  was  owner  of  oyster  beds,  and  a  fishery  in  a  river, 
for  an  injury  to  which  the  action  was  brought,  and  the  deA.  pleaded  not  pos- 
sessed :  held,  that  a  license  to  dredge  and  take  the  oysters  was  no  answer 
under  this  plea  (Colchester  (Mayor  of)  v.  Brooke,  7  Q.  B.  339).  Where 
the  declaration  alleged  that  pit.  was  possessed  of  a  wharf,  and  a  nuisance  by 
deA.:  held,  that  long  user  would  support  a  verdict  for  pit.,  although  defV. 
proved  a  grant  to  a  lessee,  under  whom  pit.  claimed,  of  the  use  of  the  land 
only  for  a  certain  purpose  (Page  v.  Hatchill,  8  Q.  B.  593). 

Proof  of  Ivjurious  Act  don^,'\  The  nuisance  should  be  proved  as  stated ; 
and  as  to  what  a  variance,  see  a;i/^,p.  463.  Pit.  must  prove  an  injury  suffi- 
cient in  law  to  constitute  a  nuisance  to  him,  as  by  the  erection  of  anything 
ofiensive  so  near  the  house  of  another  as  to  render  it  useless  and  unfit  (or 
habitation,  as  the  erection  of  a  pigsty,  limekiln,  privy,  smith- forge,  tobacco- 
mill,  tallow-furnace,  or  the  like  (Selw.  N.  P.  1105;  ante^  p.  463).  It  is 
enough  if  it  render  the  enjoyment  of  life  and  property  uncomfortable  (R.  v. 
White,  1  Burr.  337,  per  Ld.  Mansfield).  In  an  action  by  a  reversioner,  he 
must  prove  the  nuisance  to  be  of  such  a  permanent  nature,  as  necessarily  to 
afiect  his  reversionary  interest  (see  Jackson  v.  Mesked,  1  M.  6c  S.  234,239; 
see  Tucker  v.  Newman,  11  Ad.  &  £.  40 ;  Dobson  v.  Blackmore,  16  Law  J., 
N.  S.,  Q.  B.  233).  The  reasonable  exercise  of  a  person's  rights  is  not  the 
subject  of  an  action  for  a  nuisance,  though  it  may  annoy  another ;  as,  where 
a  butcher,  or  brewer,  &c,|  exercises  his  trade  in  a  convenient  and  appropriate 
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place  (Com.  Dig.  Action  on  the  Case  (or  Nuisance,  C).  '  Nor  is  the  preven- 
tion of  an  excess  in  the  exercise  of  such  a  right  (lb.).  Such  things  as  tend 
merely  to  abridge  the  gratification  of  pit/s  feelings,  are  not  of  themselves  a 
nuisance ;  as,  where  the  ded.  kept  his  dogs  so  near  the  pit.'s  house,  that  his 
family  were  prevented  fVom  sleeping  during  the  night,  and  were  also  greatly 
disturbed  at  other  times,  and  the  jury  found  a  verdict  for  the  ded.,  the  court  , 
refused  a  new  trial,  though  he  gave  no  evidence  (Street  v.  Tugwell,  Selw. 
N.  P.  1047);  but  see  Eliiotson  v.Feetham,  2  Bing.  N/C.  134;  where  the 
noise  of  a  legal  trade  was  held  to  be  a  nuisance;  nor  is  the  shutting  out  the 
prospect  from  the  plt.^s  window  actionable  (Aldred^s  case,  9  Rep.  58  6).  As 
to  injury  to  ancient  lights,  see  ante.  Vol.  I.,  p.  124).  For  the  purpose  of 
proving  the  nuisance,  pit.  should  call  persons  living  in  the  house  or  neigh- 
bourhood, and  who  have  had  frequent  means  of  perceiving  the  nuisances. 
Nuisances  to  the  land,  or  to  franchises,  are  also  to  be  proved  in  like  manner. 

*in  an  action  (or  contaminating  a  well  by  erecting  a  cesspool 
near  it,  the  plea  of  not  guilty  puts  in  issue  the  fact  of  the  erection,  [  *474  ] 
ns  well  as  that  of  the  consequent  contamination  (Norton  v.  Schole- 
iield,  9  M.  &  W.  6(55).  Where  the  pit.  complained  of  the  diversion  of  the 
water  of  his  pond  by  his  cutting  and  continuing  a  sewer  near  it,  and  it  ap- 
peared that  the  ded.  had  drained  the  pond  before  the  sewer  was  made  in 
order  to  make  it,  but  that  the  seweir  when  made  did  in  fact  prevent  the  pond 
from  refilling;  it  was  held  that  the  alleged  disturbance  was  proved  (Dukes 
V.  Gostling,  1  Bing.  N.  C.  588).  If  the  pit.  take  water  out  of  his  stream, 
and  thereby  withdraw  some  from  the  pond  of  another  below,  this  is  not  action- 
able, unless  there  bo  a  diverting  stream  (Smart  v.  Stisted,  Com.  Dig.  Action 
for  Nuisance,  C).  A  slight  temporary  damage  by  muddying  the  water  of  a 
well  will  not  support  an  action  (Taylor  v.  Bennett,  7  C.  &  P.  329).  A  re- 
versioner may  sue  for  damage  done  by  the  erection  of  a  water-spout  on  the 
contiguous  premises,  if  it  be  injurious  to  the  pit.'s  reversion  (Tucker  v.  New- 
man, 11  Ad.  &  £.  40). 

An  action  does  not  lie  against  a  man  for  pulling  down  his  house,  whereby 
the  pit.'s  adjoining  house  falls  for  want  of  shoring,  for  the  pit.  ought  to  show 
u  right  to  the  support  of  the  deft.'s  house  (Peyton  v.  London  (Mayor  of),  9 
B.  &  C.  725).  Nor  can  the  possessor  of  a  house  (not  ancient)  support  an 
action  against  the  owner  of  the  adjoining  land  for  merely  digging  away  that 
land,  so  that  the  house  falls  in,  no  negligence  appearing  (Wyatt  v.  Harrison^ 
3  B.  &  Ad.  671).  But  although  the  owner  neglect  to  shore  up  his  house 
the  deft,  must  not  pull  his  down  in  so  negligent  and  improvident  a  manner, 
as  to  occasion  greater  risk  to  the  owner  of  the  adjoining  house  than  in  the 
ordinary  course  of  doing  the  work  he  would  have  incurred).  If  he  do  so, 
he  will  be  liable  (Walters  v.  Pfeil,  Moo.  &  W.  365  ;  Brown  v.  Windsor,  1 
Cr.  &  J.  20 ;  Dodd  v.  Holme,  1  Ad.  &  E.493  ;  Trower  y.  Chadwick,  3  Bing. 
N.  C.  334 ;  see  Partridge  v.  Scott,  3  M.  &  W.  220 ;  and  2  &  3  Will.  IV.  c. 
71).  The  pit.  who  had  demised  a  cottage  reserving  mines,  was  held  entitled 
to  sue  for  an  injury  to  the  cottage  by  a  stranger  who  had  dug  the  mineral, 
though  it  was  not  clear  on  the  evidence  whether  the  injury  arose  from  exca* 
vations  under  the  cottage,  or  under  another  house  of  the  pit.  (Raine  v.  Alder- 
son,  4  Bing.  N.  C.  702). 

Proof  that  Deft,  committed  the  Nuisance.]  It  must  be  established  that 
deft,  himself,  or  his  agent,  committed  the  nuisance  (see  ante^  Vol.  I., p.  124). 
It  is  not  necessary  that  the  nuisance  be  first  occasioned  by  the  deft.:  he  will 
be  equally  liable  if  he  permit  it  to  continue;  though  where  he  is  not  the  ori- 
ginal promoter  of  the  nuisance,  a  notice  must  have  been  served  upon  him. 
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to  remove  it ;  the  pit.  may  elect,  however,  to  sue  the  party  origiDaily  ooca« 
sioning  the  nuisance,  or  his  alienee  (Penruddock^s  case,  5  Rep.  101  a),  A 
notice  to  remove  a  nuisance,  delivered  at  the  premises  to  which  it  relates,  to 
the  occupier  for  the  time  being,  will  bind  a  subsequent  occupier;  and  a  per- 
son who  takes  premises  upon  which  a  nuisance  exists,  and  continues  it,  takes 
them  subject  to  all  the  restrictions  imposed  upon  his  predecessors  by  the 
receipt  of  such  a  notice  (per  Abbott,  C.  J„  Salmon  v.  Bensley,  R.  &  M.  189). 
In  an  action  for  not'  repairing  fences,  the  occupier  is  alone  liable,  and  no 
action  can  be  supported  against  the  owner  of  the  estate  who  is  not  in  posses- 
sion (Cheetham  v.  Hampson,  4  T.  R.  318),  except  where  the  occupier  can 
show  that  the  owner  was  bound  to  repair  (Payne  v.  Rogers,  2  H.  Bl.  349). 
A  party  who  merely  directs  the  workmen  in  the  erection  of  a  nuisance  may 
be  joined  as  a  deft,  with  the  party  originally  occasioning  it  (Wilson 
[.  *475  ]  v.  Peto,  6  Moo.  47);  and,  where  a  landlord  employed  *workmen 
in  the  repair  of  a  house,  he  was  held  liable  for  a  nuisance  occa- 
sioned in  making  the  repairs,  though  he  was  not  in  the  occupation  of  the 
premises,  and  though  the  tenant  was  bound  to  repair  (Leslie  v.  Pounds,  4 
Taunt.  649). 

I(the  deft,  have  let  the  premises  with  the  nuisance  upon  them,  or  if  he  let 
premises,  the  natural  consequenoe  of  the  use  of  which  is  that  thoy  will 
become  a  nuisance,  he  will  be  liable,  and  his  assignee  is  also  liable,  although 
the  premises  were  under  lease  when  assigned,  so  that  the  assignee  could  not 
enter  to  remove  the  .nuisance ;  and  the  landlord  is  liable  for  a  nuisance 
erected  by  his  tenant,  if  he  afterwards  renew  the  tenancy,  or,  it  seems,  if  he 
refrain  from  exercising  a  right  to  enforce  the  removal  (R.  v.  Pedley,  1  Ad. 
&  E.  822).  A  clerk  who  superintends  the  re-erection  of  the  building  which 
occasions  the  nuisance,  and  who  alone  directs  the  workmen,  is  liable  to  be 
joined  as  a  co-deft,  with  the  original  contractor  (Wilson  v.  Peto,  6  Moo. 
47). 

A  lodgei-  in  a  house  has  a  right  to  the  use  of  the  knocker,  bellpull,  stair- 
case, &c.,  and  if  the  landlord  obstruct  him  in  the  enjoyment,  or  deprive  him 
of  the  use  of  these,  case  lies  against  him  (Underwood  v.  Burrows,  7  C.  & 
P.  76). 

Clerks  of  commissioners  intrusted  with  the  conduct  of  public  works,  are 
not  liable  in  damages  for  an  injury  occasioned  by  the  negligence  of  artificers 
employed  under  their  authority  (Hall  v.  Smith,  2  Bing.  156). 

Persons  acting  within  their  jurisdiction,  and  in  the  exercise  of  a  public 
duty,  as  commissioners  of  sewers,  or  road  trusiees,  or  persons  acting  under 
them,  as  paviors,  &c.,  are  not  liable  for  a  nuisance,'though,  in  fact,  a  nui- 
sance be  committed  (Cast-plate  Company  v.  Meredith,  4  T.  R.  794 :  Harris 
V.  Baker,  4  M.  &  S.  27 ;  Sutton  v.  Claike,  6  Taunt.  41 ;  Boulton  v.  Crow- 
iher,  2  B.  &  C.  703  ;  see  ante.  Vol.  I.,  p.  107,  73, 74.)  But,  though  they 
act  within  their  jurisdiction,  yet  if  they  act  wantonly  and  oppressively,  they 
are  responsible  for  an  injury  committed  (lb.  707  ;  Leader  v.  Moxon,  3  Wib. 
461);  or  where  they  do  not  act  within  their  jurisdiction,  or  exceed  their 
authority  (Boulton  v.  Crowthcr,  2  B.  <Sz;  C.  707;  Cast-plate  Company  v. 
Meredith,  4  T.  R.  794);  or  where  they  act  incautiously,  unskilfully,  or  im- 
providently,  they  will  be  liable  (lb. ;  Jones  v.  Bird,  5  B.  &  A.  637  ;  Grocers' 
Company  v.  Donne,  8  Bing.  N.  C.  34). 

Damages.]  These  are  usually  proved  by  the  i)arty  who  proves  the 
license.  In  difficult  questions,  surveyors  or  persons  of  competent  skill, 
should  be  called  in.  In  an  action  by  the  reversioner,  the  tentmt,  if  he  wilt 
do  so,  should  bo  present  at  the  trial,  and  consent  not  to  bring  any  action. 
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Where  the  pit.  declared  in  case  against  tho  tenant,  for  not  repairing  his 
fences,  jier  quofl  the  pit.'s  horses  escaped  into  deft.'s  close,  and  were  there 
killed  by  the  falling  of  a  haystack ;  held  that  the  damages  were  not  too 
renDote,  and  that  the  action  was  maintainable  (2  Y.  &  J.  391  ;  see  Booth  v. 
Wilson,  1  B.  &  Al.  59). 

Competency  of  Witness,']  The  tenant  of  land  is  at  common  law  a  com- 
petent witness  for  the  reversioner,  in  an  action  by  the  latter  for  a  nuisance 
(Adams  v.  Mortlock,  6  Bing.  N.  C.  236). 

Evidence  for  DefendanU 

This  will  consist  in  rebutting  the  pit.'s  proofs,  or  showing  a  license  {ante^ 
**  Licknsb"),  or  other  justification.  See  various  titles  of  defence  in  the  work : 
see  "  Case," 

One  who  is  injured  by  an  obstruction  in  a  highway,  against 
which  *he  fell,  cannot  maintain  an  action  if  it  appear  that  he  was  [  "^476  ] 
riding  with  great  violence,  and  want  of  ordinary  care,  without 
which  he  might  have  seen  and  avoided  the  obstruction  (Bulterfield  v.  For* 
Tester,  11  Bast,  60).  It  has  been  held  that  negligence  on  the  part  of  the  pit. 
is  admissible,  under  the  plea  of  not  guilty  (Holden  v.  Liverpool  New  Gas 
Company,  1  C.  B.  1). 

In  an  action  against  a  party  for  so  negligently  constructing  a  hayrick,  on 
4he  extremity  of  his  land,  as  that,  in  consequence  of  its  spontaneous  ignition 
his  neighbour's  house  was  burnt  down,  the  deft,  pleaded  not  guilty,  and  that 
there  was  no  negligence:  held,  that  it  was  properly  lefl  to  the  jury  to  say 
whether  the  deft,  had  been  guilty  of  gross  negligence,  viewing  his  conduct 
with  reference  to  the  caution  that  a  prudent  man  would  have  observed 
(Vaughan  v.  Mcnlove,  3  Bing.  N.  C.  469). 

The  deft,  may  prove  that  the  pit.  gave  him  leave  by  parol  to  do  the  act 
which  occasioned  the  nuisance  (Winter  v.  Brockwell,  6  East,  308),  and  that 
it  was  done  under  that  license,  for  when  executed  the  license  is  not  counter- 
mandable  (see  Leggins  v.  Inge,  7  Bing.  682),  otherwise  while  it  remains 
executory  (Webb  v.  Paternoster,  Poph.  161,  per  Houghton,  J. ;  but  see  WiU 
liams  V.  Morris,  8  M.  &  W.  488).  A  parol  license  by  a  commoner,  to 
build  a  house  on  a  common,  will  not,  though  executed,  run  with  the  land,  in 
respect  of  which  the  right  of  common  is  claimed,  so  as  to  bind  a  subsequent 
owner  of  such  land  (Perry  y.  Filzhowe,  16  Law  J.,  N.  S.,  Q.  B.  239).  A 
parol  executory  license  is  countermandable  at  any  time  (Wallis  v.  Harrison, 
4  M.  &  W.  544 ;  so  a  parol  license  from  A.  to  B.  to  enjoy  an  easement 
over  A.'s  land  was  holden  to  be  countermandable  at  any  time  whilst  it  re- 
mained executory,  and  that  if  A.  conveyed  the  land  to  another  the  license 
was  determined  at  once,  without  notice  to  B.  of  the  transfer  (lb.).  The 
license  must  be  established  by  clear  and  satisfactory  proof  (Bianchard  v. 
Bridges,  4  Ad.  &  £.  195,  per  Patteson,  J.).  Although  a  parol  license  may 
be  an  excuse  for  a  trespass,  until  such  license  is  countermanded,  yet  a 
right  and  title  to  have  a  passage  for  water  over  another's  land,  being  a  free- 
hold interest,  requires  a  deed  to  create  it  (Hewlins  v.  Sheppam,  5  B.  &^  C. 
221).  As  to  the  Statute  of  Limitations,  see  ante^  p.  471.  In  actions  on  the 
case,  in  which  the  gist  of  the  action  is  the  consequential  damage,  the  time  of 
limitation  begins  to  run  from  the  occurring  of  the  consequential  damage 
(Roberts  v.  Reed,  16  East,  215).  It  is  not  any  defence  that  the  noises  com- 
plained of  were  not  greater  than  was  necessary  and  unavoidable  in  thedefl.*s 
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business  (Elliotson  v.  Feetham,  2  Bing.  N-  C  134),  nor  that  (he  nuisances 
were  carried  on  for  less  than  twenty  years  before  the  pU.'s  possession  (lb. ; 
see  Bliss  v.  Hal),  4  Bing.  N.  C.  183). 

Costs.]  Actions  of  trespass  on  the  case  under  which  an  action  for  a  nui- 
stance  is  classed,  are  within  the  statute  3  &;  4  Vict.  c.  24 ;  see  the  statute  and 
cases  decided  upon  it,  post^  <^  Taespass.'' 


NUL  TIEL  RECORD. 

See  form  of  plea,  3  Ch.  Pi.  211 ;  and  proof  under,  antSj  p.  256 ;  and  past^ 

"  Rkcokd." 


[  ^477  ]  ♦OATH. 

As  to  admissions  by,  ante^  Vol.  I.,  p.  85;  how  administered, 2?os<,  ''Wit- 
ness."   See  "  Affidavit." 
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Fork  of  Rembdt  and  Pleadings,  p.  477. — Abuse  of  Process^  p.  478. — 
Dedarcaiony  p.  480. — Venue^  p.  481. — P&a,  p.  481. 

Evidence  fob  Plaintiff,  p.  483. — Proof  of  Commencement  of  Action  in 
limited  time^  p.  483. — Proof  of  Arrest^  p.  484. — Nctice  of  Action^  p. 
485. —  Tax  Officers,  p.  488! — Constables^  p.  488;  Demand  of  War- 
ranty p.  488. — Wliat  Cases  wiihin  the  Stattae^  p.  491. 

Evidence  fob  Defendant,  p.  492. — Costs^  p.  493. 


Form  of  Remedy  and  Pteadings, 

An  action  cannot  be  maintained  against  a  civil  or  ecclesiastical  judge  or 
justice  of  the  peace  acting  judicially  in  a  matter  within  the  scope  of  his 
jurisdiction,  although  he  may  decide  erroneously  in  the  particular  case  (see 
**  Justices  of  the  Peace)  ;"  nor  against  a  jury  man  (Wharton  v.  Sutton),  nor 
against  the  Attorney-General  (Johnstone  v.  Sutton,  1  T.  R.  51 3,  535) ;  nor 
against  a  superior  military  or  naval  officer  (lb. ;  Warden  v.  Baily,  4  Taunt. 
.  67 ;  Hannaford  v.  Hunn,  2  C.  &  P.  146)  for  any  act  done  in  the  execution 
of  his  office,  and  within  the  scope  of  his  general  authority ;  nor  are  com* 
missioners  of  bankrupt  liable  to  trespass  for  committing  a  person  who  does 
not  answer  to  their  satisfaction  when  examined  before  them  with  reference 
to  the  bankrupt's  estate  and  eiTects  (Doswell  v.  Impey,  1  B.  &  C.  163).  If 
a  public  officer  have  no  jurisdiction  whatever  over  the  subject*matter,  and 
his  proceedings  are  altogether  coram  non  judice^  he  is  responsible  (Ackerly 
v.  Parkinson,  3  M.  &  S.  425 ;  Doswell  v.  Impey,  supra).  If  a  man  take  a 
reward,  whatever  may  be  the  nature  of  that  reward,  for  the  discharge  of  a 
.public  duty,  that  instant  he  becomes  a  public  officer;  and  if  by  any  negU* 
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gence  or  any  abuse  of  his  office  any  individual  sustain  any  injury,  that 
individual  is  entitled  to  redress  in  a  civil  action  (Henley  v.  Syme  (Mayor),  5 
Bing.  108,  per  Best,  C.  J). 

When  a  public  officer  is  sued  for  any  act  not  done  by  him  in  the  execu- 
tion or  under  colour  of  his  office,  the  form  of  remedy  and  pleadings,  in  such 
suit,  will  be  the  same  as  against  a  common  person ;  also,  where  a  ministerial 
officer  does  a  wrong  act,  as  such,  the  pit.  has,  in  general,  the  same  form  of 
remedy  against  him  as  against  a  common  person ;  therefore,  trespass  lies 
against  such  officer  if  the  act  complained  of  was  immediate  and  committed 
with  force  (Groenvelt  v.  Burwell,  1  Ld.  Raym.  471 ;  1  Salk.  395;  Morgan 
V.  Hughes,  2  T.  R.  225).  The  only  exception  to  this  rule  is,  where  the  pit. 
seeks  to  render  the  officer  liable  as  a  trespasser  by  relation,  which  cannot 
be  done;  and,  in  that  case,  case  is  the  proper  form  of  remedy,  as  in  an  action 
against  a  sheriff  for  levying  on  a  bankrupt's  goods,  afler  a  secret  act  of 
bankruptcy  (Cooper  v.  Chitly,  1  Burr.  20;  Smith  v.  Miles,  1  T.  R.  480; 
Bayly  v.  Bunning,  1  Lev.  173 ;  see  2  &  3  Vict.  c.  29).  Where  an  officer 
acts  under  the  aulhoriiy  of  a  court  having  no  jurisdiction j  trespass 
or  trover  is  the  proper  form  of  action  *(Terry'V.  Huntington,  [  •478] 
Hardr.  483);  or  where  he  acts  under  proceedings  coram  non 
.  judice  (Cole's  case,  Jon.  (W.),  171 ;  Davison  v.  Gill,  1  East,  164).  There 
is  no  remedy  against  him  when  the  court  has  jurisdiction,  but  the  proceeding 
is  defective,  since  he  is  bound  to  obey  the  court.  When  an  officer  misapplies 
the  process  of  the  court,  trespass  may  be  supported  against  him. 

Abuse  of  Process,']  Where  the  process  of  a  superior  or  inferior  court  has 
been  abused,  trespass  against  the  sheriff  and  his  officer,  or  other  ministerial 
officer  committing  the  abuse,  is  the  proper  remedy  (Woodgate  v.  Knatchbull, 
2  T.  R.  148;  Holroyd  v.  Breare,  2  B.  &  Ad.  473).  Thus,  if  the  officer 
arrest  out  of  the  sherifi''s  bailiwick  (Olliet  v,  Bessey,  Jon.  (T.)  214  ;  San- 
derson V.  Baker,  2  Bl.  R.  834) ;  or  after  the  return-day  of  the  writ  (Perrot 
V.  Mumford,  2  Esp.  585);  or  if  he  break  open  an  outer  door  (Lee  v.  Gun- 
selkrCowp.  1 ;  Rutcliffe  v.  Burton,  3  B.  &  P.  2'23;  see  Lloyd  v.  Sandllands, 
8  Taunt.  250 ;  Lannock  v.  Brown,  2  B.  &;  Ad.  592) ;  or  seize  under  a  fi. 
fa.  fixtures  of  the  deft.,  who  was  a  freeholder  (Winne  v.  Ingilby,  5  B.  &; 
Ad.  625)  ;  and  although  the  conduct  of  the  officer  were  in  the  first  instance 
lawful,  yet,  if  he  abuse  his  authority  and  commit  some  act  of  trespass  not 
warranted  by  the  process ;  as  if  he  detain  a  party  on  a  capais  ad  satisfacien^ 
dum  after  ho  tenders  the  debt  and  costs,  he  becomes  a  trespasser  ah  initio 
(Smith  v.  Sibson,  1  Wils.  154,  per  Dennison,  J.;  Bac.  Abr.  Trespass,  B; 
Reed  v.  Harrison,  2  Bl.  R.  1218). 

If  the  abuse  be  merely  a  non-feasance,  or  any  act  not  itself  a  forcible  tres- 
pass, case  for  such  abuse  or  wrongful  act  is  the  proper  remedy  (Shortland  v. 
Govett,  5  B.  &;  C.  485);  and  generally  where  the  act  complained  of  consists 
of  a  mere  non-feasance,  as,  if  the  sheriff  or  a  magistrate  improperly  refuse 
bail  or  to  act  when  they  should  do  so,  case  is  the  proper  remedy  (Osborn  v. 
Gough,  3  B.  &  P.  551;  Green  and  Becclechurch's  case,  1  Leon.  323;  Par- 
son V.  Lloyd,  3  Wils.  342;  Ackerly  v.  Parkinson,  3  M.  &  S.  421).  As, 
where  A.  or  his  property  has  been  taken  under  execution  against  B.  (Sander- 
son V.  Baker,  2  Bl.  R.  838 ;  Wall  v.  Hill,  1  Bulst.  149;  Cootc  v.  Seghworth, 
Moo.  457 ;  see  Reeves  v.  Slater,  7  B.  dc  C.  486) ;  and  trespass  is  proper  if 
there  be  a  misnomer  in  the  process  which  has  not  been  waived,  though  it  be 
executed  on  the  person  or  goods  of  the  party  against  whom  it  was  in  fact  in- 
tended to  be  issued  (Cole  v.  Hendson,  6  T.  R.  234 ;  Shadwell  v.  Ciisson,  8 
£a9t,  328). 
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Trespass  will  not  He  against  a  coroner  for  turning  a  man  out  of  a  room 
where  he  is  about  to  hold  an  inquisition  (Garnetl  v.  Ferrand,  6  B.  &  C. 
611). 

For  an  art  done  by  an  officer  without  a  warrant,  trespass  or  trover  is  the 
•nly  form  of  remedy  (0  T.  R.  316 ;  Doug.  359). 

No  one  who  acts  upon  a  regular  writ  or  warrant  can  be  liable  to  an  action 
of  trespass,  however  malicious  his  conduct ;  but  case  for  the  malicious  act 
and  want  of  probable  cause  for  Ihe  proceeding,  is  the  only  sustainable  form 
of  action  (Belk  v.  Broadbent,  3  T.  R.  185;  Boot  v.  Cooper,  1  T.  R.  535; 
Gyfibrd  v.  Woodgate,  11  East,  :i07;  Wetherden  v.  Embden,  1  Camp.  295; 
Elsee  V.  Smith,  2  Chit.  Rep.  304 ;  see  *'  Malicious  Pkosecution"). 

Where  an  officer  proceeds  without  warrant  and  without  foundation  upon 
his  own  apprehension,  trespass  is  the  proper  form  of  remedy  against  him 
(Grocnvett  v.  Burwell,  1  Sulk.  396;  1  Ld.  Raym.  471 ;  Lawrence  v.  Hed* 
ger,  3  Taunt.  14 ;  Morgan  v.  Hughes,  2  T.  R.  225). 

If  commissioners  of  excise  adjudge  low  wines  to  be  strong  waters,  &c. 
(Terry  v.  Huntingdon,  Hardr.  483 ;  Perkin  v.  Proctor,  2  Wils, 
[  *479  ]  384) ;  *or  leather  searchers  improperly  seize  leather  (Warne  v. 
Varley,  6  T.  R.  444),  they  are  liable  in  trespass. 

Where  no  fraud  is  attempted  in  concealing  articles  from  the  officers  of 
customs,  unless  a  previous  demand  is  made  by  them,  they  are  liable  in  tres* 
pass  to  the  person  for  taking  goods  by  force,  but  trespass  de  bonis  asportalis 
cannot  be  supported  (De  Gondowin  v.  Lewis,  2  P.  d&  D.  283).  A  constable 
seizing  a  person  by  direction  of  a  custom-house  officer,  who  had  himself  no 
power  to  seize,  is  not  within  the  protection  of  the  custom-house  act,  there 
being  no  pretence  for  asserting  that  he  was  acting  within  the  scope  of  his 
duty  (Norton  v.  Miller,  2  Chit.  Rep.  140). 

In  general  where  goods  are  sold  under  authority  of  a  sheriff,  in  the  exer- 
cise of  his  official  duty,  he  is  the  proper  party  to  be  made  deft,  in  an  action 
by  the  owner  for  selling  his  goods  (2  Rol.  Abr.  556,  pi.  50 ;  Bro.  Abr.  Tres- 
pass, pi.  48 ;  Doe  v.  Thorn,  1  M.  &  S.  425  ;  8  Rep.  191  ;  Goodyear  v. 
Junee,  Yelv.  179  ;  Cole  v.  Davis,  1  Ld.  Raym.  724 ;  see  "  Sheki^ f"). 

A  pound-keeper  cannot  be  sued  merely  for  receiving  into  the  pound  a  dis- 
tress illegally  taken  (Badkin  v.  Powell,  Cowp.  476 ;  Brandling  v.  Kent,  1  T. 
R.  62 ;  Olliett  v.  Bassey,  Jon.  (T.)  214 ;  but  see  Aaron  v.  Alexander,  3 
Camp.  35). 

Commissioners  of  sewers  are  liable  in  trespass  for  issuing  distress  warrants 
for  a  rate,  which  was  void  on  account  of  irregularity  in  the  making  of  it 
(Wingate  v.  Waite,  6  M.  &  W.  739). 

Officers  of  Public  Companies,']  There  are  certain  acts  of  parliament.  Which, 
with<  ut  incorporating  certain  bodies  of  individuals,  d:c.,  enable  them  to  sue, 
and  entitle,  others  to  sue  them,  in  the  names  of  their  clerks,  treasurers,  or 
other  public  officer,  &c.,  for  the  time  being.  Thus,  by  the  general  turnpike 
act,  3  Geo.  IV.  c.  126,  s.  24,  the  trustees  and  commissioners  of  any  turnpike 
road  may  sue  and  be  sued  in  the  name  of  one  of  the  trustees,  or' their  clerk, 
or  clerks,  for  the  time  beins,  that  is  at  the  time  the  action  is  brought  (Whit- 
more  v.  Wilks,  1  Moo.  &  M.  222).  So,  the  East  and  West  India  Dock  (39 
Geo.  III.  c.  69,  s.  184  ;  1  &  2  Will.  IV.  c.  52  ;  1  &  2  Vict.  c.  9).  So,  the 
London  Dock  (39  &  40  Geo.  III.  c.  47,  s.  150  ;  9  Geo.  IV.  c.  116).  So, 
some  insurance  companies  may  sue  and  be  sued  in  the  names  of  their  trea- 
surer or  clerks  (53  Geo.  III.  cc.  207,  216  ;  54  Geo.  Ill.c.  179 ;  4  &  5  WiU 
IV.  c.  37) ;  others  in  the  name  of  the  chairman,  or  any  member  of  the  com- 
pany (44  Geo*  111.  c.  12 ;  5  Geo.  IV.  c.  137)  ;  or  chairman  or  sc*cretary  (54 
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Geo.  III.  c.  79  ;  see  Guthrio  v.  Fisk,  3  B.  &  C.  178;  Tilson  v.  Warwick 
Gas-lijiht  Company,  4  B.  &  C.  962 ;  see  "  Public  Companies").  By  7 
Will  IV.  &  1  Vict.  c.  73,  s.  6,  authorizing  the  crown  to  confer  certain  powers 
and  immunities  on  certain  trading  companies',  it  is  enacted  that  the  deed  by 
which  such  company  for  trading  or  other  purposes  is  formed,  shall  appoint  two 
or  more  officers  to  sue  or  be  sued  on  behalf  of  the  company  ;  and  by  sect.  3, 
power  is  given  to  the  crown  to  provide  by  letters  patent  that  all  suits  at  law, 
in  equity  and  otherwise,  shall  be  brought  by  such  company  in  the  name  of  one 
of  such  officers  for  the  time  being,  or  if  no  such  officer  then  against  any  member 
of  the  company,  and  by  sect.  22,  no  suit  so  commenced  by  or  against  the  com- 
pany shall  abate  by  reason  of  death  or  change  in  the  officer  or  members  so 
suing  or  sued. 

By  the  10  Geo.  IV.  c.  56,  s.  21,  actions  by  or  against  friendly  societies, 
may  be  carried  on  in  the  names  of  the  treasurer  or  trustees  for  the  time  being 
of  such  societies,  without  any  other  description;  and  by  3  &  4  Vict.  c.  110, 
8.  8,  this  provision  is  extended  to  loan  societies.  By  6  &  7  Will.  IV.  c.  32, 
8.  4,  the  powers  and  provisions  *of  the  acts  relating  to  friendly 
societies  are  extended  to  building  societies.  So,  by  9  Geo.  IV.  c.  [  *480  ] 
92,  s.  8,  actions  by  and  against  trustees  of  savings  banks  are  per- 
mitted in  matters  relating  to  such  banks  ;  and  see  59  G.  HI.  c.  12,  s.  17  as  to 
actions  by  church- wardens  and  overseers  with  regard  to  parish  la^ds  and  build- 
ings, and  the  assistant  overseer's  bond  (Doe  v.  Harper,  2  D.  6c  R.  708) ;  as  to 
actions  by  charity  lands  trustees,  Allason  v.  Stark,  1  P.  &  D.  183.  The  dif- 
ferent railway  acts  permit  the  company  to  sue  or  be  sued  in  the  name  of  the 
particular  company,  by  service  of  the  process  on  the  company  ;  so  do  the  acts 
relating  to  mining  and  other  local  companies  (sec;7C»^,  ^'Public  Coupanibs"). 

The  7  &  8  Geo.  IV.  c.  46,  s.  9,  enables  co-partners,  as  bankers  carrying 
on  business  as  such,  under  the  provisions  of  that  act  to  sue  and  be  sued,  and  to 
adopt  proceedings  at  law  and  in  equity,  and  in  bankruptcy,  in  the  name  of  any 
one  of  their  public  officers  nominated  as  therein  mentioned  for  the  time  being. 

When  judgment  has  been  obtained  against  such  nominal  dcfts.,  there  is 
sometimes  great  delay  and  difficulty  in  obtaining  satisfaction  thereof,  as  some 
of  the  statutes  above  referred  to  give  no  remedy  against  the  property  of  the 
company  on  the  judgment,  and  it  becomes  necessary  to  revive  the  judgment 
by  sci,  fa,  before  execution  can  be  had  against  partners,  not  parties  to  the 
record  (Cross  v.  Law,  8  Dowl.  789;  Rainsford  v.  Bosanquet,  1  Q.  B.  813; 
Harrison  v.  Timmins,  7  Dowl.  28). 

The  1  &  2  Vict.  c.  96,  s.  1,  made  perpetual  by  5  &  6  Vict.  c.  85,  reciting 
7  &  8  Geo.  IV.  c.  46,  s.  9,  gives  power  to  any. person  being  a  member  of 
such  corporation,  either  alone  or  jointly  with  an  other  person,  to  sue  the  public 
officelr  in  respect  of  any  demand  upon  such  co*parinership,  and  on  the  other 
hand  enables  such  public  officer  to  sue  a  member  of  the  co-partnership,  cither 
alone  or  jointly  with  any  other  person,  for  any  demand  by  the  co-partnership 
as  effectually  in  either  case,  and  with  the  same  legal  consequences  as  if 
such  person  were  not  a  member  of  the  co-partnership,  and  provides  that  all 
such  actions  and  suits  shall  be  conducted,  and  have  eOTect  as  if  the  same  had 
been  between  strangers.  The  7  Will.  IV.  &  1  Vict.  c.  73,  respecting  tra* 
ding  and  other  companies,  enncts  that  the  judgments,  &c.,  obtained  against 
the  company,  shall  have  the  same  effect  against  the  property  and  eflects  of 
such  company,  and  also  against  the  persons,  property  and  efiects  of  the  indi- 
vidual, existing,  or  former  members  thereof  respectively,  as  if  such  judgments 
&c.,  had  been  obtained  against  such  company  or  body,  in  suits  or  proceed- 
ings to  which  all  the  persons  liable  as  existing  or  former  members  of  such 
company  or  body  had  been  parties,  and  that  execution  or  diligence  shall  be 
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issued  ihcreoD  accordingly.    But,  by  the  4th  sect,  the  individual  liability  of 
the  members  may,  by  letters  patent,  be  limited  to  a  particular  sum. 

Declaration,]  There  is  nothing  relating  to  the  form  of  the  declaration  to 
distinguish  it  from  actions  against  common  persona.  Where  a  notice  of  ac- 
tion is  required,  the  declaration  should  conform,  in  substance,  with  the  notice 
given  (see  7  T.  R.  631,  n. ;  1  M*Cle.  &  Yo.  469 ;  see  p.  7). 

Where  the  trustees,  clerks,  or  treasurers,  sue  or  are  sued  in  their  official 
characters  by  virtue  of  an  act  of  parliament,  the  cause  of  action  should  itt 
the  pleadings  be  stated  to  have  accrued  to,  or  against  the  principals,  or  com- 
pany, ofindividuals,  whom  they,  for  this  purpose  represent  (2  Ch.  PI.  28, 92). 
If  the  statute  provide  not  only  that  these  parties  shall  be  the  nominal  pits., 
but  also  that  the  cause  of  action  shall  be  vested  in  them  in  trust,  they  should 
then  declare  accordingly. 

*The  declaration  stated  that  the  deOs.  (overseers)  wrongfully 
[  *481  ]  and  maliciously  took  plu's  goods,  to  the  value  of  700/.,  as  a  dis- 
tress for  141/.,  alleged  and  pretended  to  be  due  for  a  poor-rate, 
whereby  they  levied  an  unreasonable  and  excessive  distress,  and  it  was 
proved  that  the  deAs.  distrained  cattle  to  the  value  of  more  than  600/.:  held, 
in  arrest  of  judgment,  that  the  declaration,  though  it  did  not  expressly  admit 
any  poor-rate  to  have  been  due  (on  which  ground  it  was  objected  that  the 
action  ought  to  have  been  trespass)  was  sufficient,  at  least  after  verdict 
(Sturch  V.  Clark,  4  B.  ds  Ad.  113) ;  and  further  thai  it  was  not  a  question 
to  be  left  to  the  jury  on  these  facts,  whether  or  not  the  defls.  acted  mali- 
ciously (lb  ). 

Where  the  plt.'s  wheat  was  seized  under  a  distress  for  an  excise  penalty, 
which  was  then  paid.  There  was  no  evidence  that  he  demanded  the  wheat 
back,  but  after  ten  days  the  officer  brought  it  back  in  an  open  cart,  dam- 
aged, and  part  lost :  held,  that  the  officers  were  not  bound  lo  redeliver  the 
wheat  without  being  requested,  and  that  they  were  not  liable  for  the  negli- 
gence in  bringing  it  back,  as  no  count  in  the  declaration  alleged  that  par- 
ticular misfeasance  (Hutchins  v.  Morris,  6  B.  dc  C.  464). 

Venue,]  The  venue  in  all  actions  upon  the  case  or  trespass  against  con- 
stables, churchwardens,  &c.,  bailiffii  of  cities  or  towns  corporate,  headbo- 
roughs,  portreeves,  tithingmen,  or  other  persons  acting  in  their  aid  and 
assistance,  or  by  their  command,  for  anything  done  in  their  official  capacity, 
must  be  laid  in  the  county  where  the  facts  were  committed,  or  the  pit.  will 
be  nonsuited  (21  Jac.  I.  c.  12,  s.  5).  An  officer,  acting  under  (^lour  of  his 
office,  is  entitled  to  the  benefit  of  this  provision  (Staight  v.  Gee,  2  Stark. 
445 ;  3  B.  dc  Ad.  330).  The  statute  extends  to  all  who  act  in  aid  or  under 
the  command  of  the  officer,  but  not  a  prime  mover  and  principal  (lb. ;  Holt, 
N.  P.  478).  By  43  Geo.  III.  c.  85,  the  provisions  of  the  21  Jac.  I.  c  12, 
with  regard  to  venue,  dec.,  are  extended  to  all  persons  being  employed  in 
an}""  public  employment,  or  any  office,  station,  or  capacity,  civil  or  military, 
in  or  out  of  the  kingdom,  or  any  who  by  virtue  of  any  act  or  law  within  the 
kingdom,  or  any  act,  law,  or  ordinance,  or  lawful  authority  in  any  foreign 
possession  of  his  majesty,  and  who  have,  by  virtue  of  such  employment, 
power  or  authority  to  commit  persons  to  safe  custody.  The  excise  and  cus- 
tom-house acts  contain  similar  provisions  as  to  the  locality  of  the  venue,  as 
also  do  the  highway  (5  dc  6  Will.  IV.  c.  50,  s.  109),  turnpike,  and  militia 
acts,  and  game  laws  amendment  act  (1  &  2  Will.  IV.  c.  32,  s.  47). 

If  in  an  acticyi  for  false  imprisonment,  two  of  the  dcfls.  are  acquitted  be- 
cause they  were  constables,  and  the  venue  was  not  laid  in  the.  proper 


OFHCaSR,  PUBLIC— ACnON  AGAINST.  481 

4 
county,  another  deft,  is  not  entitled  to  be  acquitted  as  acting  in  their  aid,  if 
in  his  plea  he  state  that  he,  **as  owner  of  a  certain  house,  and  the  other 
defis.,  as  constables,  acting  in  his  aid,  took  the  ph.,"  (Bond  v.  Rust,  2  C.  & 
P.  342). 

Flea.]  In  an  action  against  a  peace-officer,  constable,  or  churchwarden, 
or  others  acting  in  their  assistance,  or  by  their  command,  for  anything  done 
by  virtue  or  reason  of  their  office,  or  against  persons  for  anything  done  in 
pursuance  of  the  Bankrupt  Act,  6  Greo.  IV.  c.  16,  s.  44 ;  the  general  issue 
may  be  pleaded,  and  the  special  matter  given  in  evidence  (21  Jac.  I.  c.  12, 
s.  5).  And  there  is  a  similar  provision  in  the  highway  (5  dc  6  Will.  IV.  c. 
50,  8.  109) ;  turnpike  act  (3  Geo.  IV.  c.  126,  s.  147) ;  poor-law,  municipal 
corporations,  building,  game  laws  amendment  act  (1  dc  2  Will.  IV.  c.  34,  s. 
47) ;  militia,  land,  and  assessed  tax  acts,  and  other  acts.  Where  a  ^arif 
assists  the  officer  acting  under  process  or  warrant,  he  may  defend 
^under  the  general  issue  (Nathan  v.  Cohen,  3  Camp.  257);  but  he  [  *482  ] 
could  not  do  so  if  he  were  prime  mover  (M*Claughan  v.  Clayton, 
Holt,  N.  P.  478 ;  2  Stark.  445).  If  the  Lord  Chancellor  be  sued  for  com- 
mitting  a  person  to  prison,  he  may  plead  the  general  issue  (Dicas  v. 
Brougham  (Liord),  6  C.  &  P.  249).  In  these  cases,  as  well  before  as  since 
the  pleading  rules  of  H.  T.  4  Will.  IV.,  the  general  issue  suffices,  and  under 
it  all  the  special  matters  may  be  given  in  evidence  (Wells  v.  OJy,  2  C.  M. 
&  R.  128).  By  5  &  6  Vict.  c.  97,  s.  3,  this  power  of  pleading  the  general 
issue  by  statute  was  taken  away  in  all  cases  where  the  privilege  was  given 
by  local  or  personal  acts.  Where  the  general  issue  is  pleaded  by  act  of 
parliament,  the  words,  <*  By  statute,"  must  be  inserted  in  the  margin  of  the 
plea  (R.  G.  T.  T.  1  Vict.;  see  "Falsb  Imprisonmbot,"  p.  18;  post, 
"  Trespass"). 

As  to  what  pleas  will  be  allowed  to  be  pleaded  together  with  the  general 
issue  by  statute,  see  Fisher  v.  Thames  Corporation,  5  D.  773 ;  Ross  v. 
Clidon,  1 1  Ad.  &  B.  631 ;  Hpine  v.  Davey,  4  Ad.  &  E.  892 ;  Langford  v. 
Woods,  7  Man.  &  G.  625.  Where  a  statute  directs  that  the  venue  in  any 
action  brought  for  anything  done  under  the  act  shall  be  local,  the  defence 
that  the  action  was  not  so  brought  must  be  specially  pleaded  (Richards  v. 
Easto,  15  Law  J.,  N.  S.,  Exch.  163). 

An  officer  of  customs  may  show  a  seizure  of  goods  for  forfeiture,  though 
he  in  fact  took  them  only  to  examine  and  return  them,  and  though  he 
made  no  previous  demand.  But  in  order  to  justify  assaulting  the  pit., 
and  taking  the  goods,  he  ought  to  show  a  previous  demand,  or  some- 
thing to  justify  force  in  the  first  instance  (De  Gondouin  v.  Lewis,  10  Ad. 
ds  E.  117). 

It  is  in  general,  however,  best  for  the  officer  or  other  defl.  to  plead  spe- 
cially, in  order  to  narrow  the  evidence  at  the  trial,  and  especially  if  he  acted 
under  process.  The  officer  had  better  not  join  in  the  plea  with  the  common 
person  sued  with  him,  to  avoid  costs,  &c.,  in  the  event  of  the  other  deft,  not 
succeeding  (see  2  Bing.  523;  2  Stra.  1184 ;  see  ante,  p.  17,  as  to  justifica- 
tion of  imprisonment). 

A  constable  cannot  execute  a  warrant  of  a  judge  of  King's  Bench, 
directed  *^  to  all  constables,  dsc."  and  not  addressed  to  him  by  name,  in  any 
other  district  than  his  own,  for  stat.  5  Geo.  IV.  c.  18,  s.  6,  by  which  the 
constable  of  everv  parish,  dec,  may  execute  any  warrant  of  any  justice, 
dec,  within  any  parish,  &c,  situate  within  the  jurisdiction  for  which  the 
justice  shall  have  acted  in  granting  it,  though  not  directed  to  him  by  name; 
ftod,  notwithstanding  the  parish  in  which  such  warrant  is  executed  is  not 


iB2  OFFICER,  PUBLIC— ACTION  AGAINST. 

that  for  which  such  officer  shall  be  constable,  is  confinf'd  to  warrants  issued 
by  such  jusiiccs  of  the  peace  as  have  only  a  limited  jurisdicrion.  In  tres- 
pass against  a  constable  for  assaulting  and  falsely  imprisoning  the  pit.,  a 
plea  justifying  the  arrest  under  a  judge's  warnint,  not  directed  to  the  deA. 
by  name,  is  bad,  if  it  do  not  state  the  arrest  to  have  taken  place  within  the 
deft.'s  own  jurisdiction  (Gladwell  v.  Blake,  1  C.  M.  &  R.  636).  In  an 
action  for  assault  and  false  imprisonn^ent,  with  a  justification,  that  the  pit., 
having  been  guilty  of  a  breach  of  the  peace,  the  deft,  had  given  him  in 
charge  to  a  peace-officer,  the  person  so  described  must  be  a  person  sworn 
into  the  office  as  constable,  not  a  patrol  employed  and  paid  to  take  up  dis- 
orderly persons,  or  of  that  description  (Cliff  v.  Littlemore,  5  £sp.  39). 

Where  an  act  contains  a  provision  that  no  person  shall  recover  unless 
notice  be  given,  the  want  of  notice  must  be  specially  pleaded,  if  the  statute 
does  not  authorise  it  to  be  given  under  the  general  issue  (Davey  v.  Warne, 
14  M.  &  W.  199). 

[*483]  "Evidence  far  Plaintiff. 

The  pit.  must  establish  his  cause  of  action,  and  support  the  issue  joined, 
as  in  other  causes.  VVc  have  already  partly  considered  how  far  public 
agents  and  officers  are  liable  for  their  ads  (ante.  Vol.  I.,  p.  107);  and,  as  to 
the  liability  of  vestrymen  and  overseers,  &c.  (sec  ib.).  Besides  the  cause 
of  action,  pit.  will,  in  most  cases  have  to  prove  the  commencement  of  the 
action  within  the  limited  time;  a  notice  of  action,  and  due  service  of  it  in 
proper  time ;  that  the  act  was  committed  in  the  county  where  the  venue  is 
laid ;  and,  in  some  cases,  that  a  demand  of  copy  and  perusal  of  the  warrant 
under  which  the  defl.  acted,  has  been  made.  Matter  of  description  must 
always  be  proved  as  alleged;  thus,  in  a  declaration  for  assaulting  a  constable 
in  the  execution  of  his  office,  it  was  alleged  that  he  was  constable  of  a  par- 
ticular parish,  but  it  appeared  in  evidence,  that  he  was  sworn  in  for  a  liberty 
of  which  the  parish  was  part :  the  variance  was  held  fatal  (Goodes  v.  Wheatly, 
1  Camp.  231). 

Proof  of  ComTnencetnent  of  Action  in  Limiied  Time. — Constables^  <J-c.] 
By  24  Geo.  ][.  c.  44,  s.  6,  **  No  action  shall  be  brought  against  any  justice 
of  the  peace  for  anything  done  in  the  execution  of  his  office,  or  against  any 
constable,  headborough,  or  other  officer  or  person  acting  by  his  order,  and 
in  his  aid,  unless  commenced  within  six  calendar  months  after  the  act  com- 
mitted." Whenever  a  constable  acts  virttUe  officii,  the  action  must  be  com- 
menced within  six  months ;  but  it  is  otherwise  where  he  acts  merely  colore 
officii.  Therefore,  if  by  acting  within  the  limits  of  his  authority,  he  exercises 
that  authority  improperly,  the  statute  extends  to  him  ; — the  distinction  being 
between  the  extent  and  the  abuse  of  his  authority  (Alcock  v.  Andrews,  2 
Esp.  542;  also  2'B.  &  B.  619 ;  5  Moo.  382;  3  B.  &  B.  239);  and,  even 
where  the  constable  broke  the  outer  door  to  levy  a  church-rate,  under  53 
Geo.  III.  c.  127,  it  was  held,  that  no  action  could  be  brought  against  him 
after  three  months  (1  B.  &  Ad.  227).  And,  when  a  constable  is  acting 
bona  fide,  and  with  an  honest  opinion  that  he  is  discharging  his  duty,  and 
that  he  is  acting  at  the  very  time  in  obedience  to  the  warrant  of  a  magistrate, 
he  is  entitled  to  the  protection  of  the  8th  section  of  this  statute;  and,  there- 
fore, if  be. takes  the  goods  of  B.,  under  a  warrant  against  A.,  believing  them 
to  be  his,  ho  is  entitled  to  notice  (Purton  v.  Williams,^  B.  &  Ad.  335). 
From  the  authority  of  the  case  of  Postlethwaite  v.  Gibson  (3  Esp.  226),  it 
was  considered,  that,  where  the  constable  acts  without  a  warranty  an  action 
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would  lie  after  ihe  six  months.  But  Abbott,  C.  J.,  however,  observed,  in  the 
case  of  Purton  v.  Willinms,  ib.,  "  If  it  were  necessary  to  determine  whether 
a  constable  who,  witJiout  a  warrant,  acting  in  the  execution  of  his  (fftce,  and 
in  the  discharge  of  his  ordinary  duty^  be  entitled  to  the  prorection  of  this 
statute,  I  should  wish  for  time  to  consider  it;  but, in  Postiethwaite  v.  Gibson, 
the  constable  was  not  acting  in  the  execution  of  his  ordinary  duty,  as  he 
arrested  a  man  for  felony  u()on  the  order  of  a  private  individual ;"  see  also 
the  dictum  of  Dallas,  C.  J.,  Smith  v.  Wiltshire,  2  B.  &  B.  622.  But  there 
is  no  doubt  he  is  not  within  it  where  he  acts  without  warrant,  and  without 
view  (Billinger  v.  Ferris,  1  M.  &  W.  630). 

By  28  Geo.  III.  c.  37,  s.  23,  if  an  action,  &c.,  shalljbe  brought,  d^c, 
against  any  person  for  anything  done  in  pursuance  of  any  act  relating  to 
the  revenues  of  customs  and  excise,  &c.,  such  action  shall  be  commenced 
within  three  months  next  after  the  matter  or  thing  done.     The  action  must 

.XL 

be  commenced  within  three  lunar  months  (Crooke  v.  M'Tavish,  I 

Bing.  307).     By  43  Geo.  III.  c.  99,  s.  70,  *action8  against  per-  [  *484  ] 

sons  acting  under  that,  or  any  other  tax  act,  shall  be  commenced 

wi  hin  six  calendar  months  after  the  fact  committed.   There  are  also  various 

other  acts  of  a  local  nature,  limiting  the  time  for  bringing  action. 

The  Game  Laws  Amendment  Act,  1  &  2  Will.  IV.  c.  32,  s.  47,  provides, 
that  persons  acting  in  the  execution  of  ihe  act  are  entitled  to  a  local  venue, 
and  the  right  of  suing  is  limited  to  six  months ;  they  are  also  entitled  to  one 
calendar  month^s  notice  before  action  brought,  and  may  tender  amends  and 
plead  the  general  issue  (Bush  v.  Green,  4  N.  C.  41). 

The  action  must  be  brought  wiihin  six  months  of  the  day  of  committing 
the  act,  including  that  day  (4  Moo.  465).  Where  the  imprisonment  is  con- 
tinued under  the.warranr,  it  is  sufficient  to  prove  a  notice  wiihin  six  months 
of  any  part  of  it  (12  East,  67).  But  the  pit.  ought  to  proceed  wiihin  six 
months  after  his  notic<e,  if  it  is  given  during  the  imprisonment ;  for,  even  if 
the  trespass  continue,  there  would  be  due  notice  ns  to  the  subsequent  cause 
of  action  (14  Bast,  491).  '*  If  a  man  be  imprisoned  by  a  justice's  warrant 
on  the  first  day  of  January,  and  kept  in  prison  till  the  first  day  of  February, 
he  will  be  in  time  if  he  brings  his  action  within  six  months  after  the  first  of 
February,  for  the  whole  imprisonment  is  one  entire  trespass"  (Pickersgill  v. 
Palmer,  T.  T.  1  Geo.  HI.  C.  B.,-  Salk.  420,  cited  in  B.  N.  P.  24).  See  fur- 
ther, "  False  iMrnisoNMENT,"  ante^  p.  24.  There  are  similar  provisions  in 
the  railway  acts.  As  to  mode  of  proving  commencement  of  action,  sec  a;zte. 
Vol.  I.,  p.  260. 

Proof  of  Arrest,"]  It  very  frequently  becomes  essential  to  prove  an  arrest 
(see  *»  False  Imprisonment,"  "  Malicious  Abrkst").  Where  the  con- 
stable said  to  the  pit.  "  You  must  go  with  me,"  to  which  the  pit.  said  ho 
was  ready  to  go,  and  went  with  the  constable  towards  a  police  office,  with- 
out being  seized  or  touched,  this  was  ruled  to  be  an  imprisonment.  If  a 
person  send  for  a  constable,  and  give  another  in  charge  for  felony,  and  the 
constable  tell  the  party  charged  that  he  must  go  with  him,  on  which  the 
oiher,  in  order  to  prevent  the  necessity  of  actual  force,  expresses  his  readi- 
ness to  go,  this  is  an  imprisonment  (Pocock  v.  Moore,  1  R.  &  M.  321 ;  Chinn 
v.  Morris,  2  C.  &  P.  361).  If  the  constable,  in  consequence  of  the  defl.'s 
charge,  had  for  one  moment  taken  possession  of  the  pit.'s  person,  it  would 
be,  in  point  of  law,  an  imprisonment;  as,  for  example,  if  he  had  tapped  her 
en  the.  shoulder,  and  said,  *'  You  are  my  prisoner,"  or  if  she  had  submitted 
herself  into  his  custody,  such  would  be  an  imprisonment;  but  the  merely 
giving  her  in  charge^  without  taking  possession  of  the  person  where  nothing 
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more  passes  than  merely  this  charging,  is  not,  bj  law,  a  false  imprisonment 
(per  Byre,  C.  J.,  Simpson  v.  Hill,  1  Esp.  431).  And  where  the  constable 
went  with  the  warrant  to  the  pit.'s  house  and  showed  it  to  him,  and,  after 
some  conversation,  the  pit.  attended  the  constable  to  the  magistrate,  by  whom 
the  charge  was  dismissed,  the  constable  never  having  touched  the  pit. :  held, 
no  arrest,  for  the  pit.  went  voluntarily  before  the  magistrate  (Arrowsmith  v. 
Le  Mesurier,  2  N.  R.  211).  And  where  the  officer  told  the  party  that  he 
had  a  writ  against  him,  to  which  the  latter  replied,  *<  Very  well,  I  will  come 
to  you  immediately,''  but  kept  his  seat,  and,  on  the  officer  quilting  the  room, 
made  his  escape :  held,  no  arrest  (Rassen  v.  Lucas,  R.  &  M.  26).  Where 
the  pit.  appeared  before  the  de(\.,  a  magistrate,  to  answer  the  complaint  of 
A.,  for  unlawfully  selling  his  dog,  and  the  deft,  advised  the  pit.  to  settle  the 
matter,  by  paying  a  sum  of  money,  which  the  pit.  declined ;  the  deft,  then 

said  he  would  convict  the  pit.  in  a  penalty  under  the  Trespass  Act, 
[  *485  ]  in  which  case  he  would  go  *to  prison ;  the  pit.  said  he  would  ap* 

peal ;  the  deft,  then  said,  *'  Take  this  man  out,  and  see  if  you  con 
settle  the  matter,  and,  if  not,  bring  him  in  again,  as  1  must  proceed  to  com- 
mit him  under  the  Act ;"  the  pit.  went  out  with  the  constable  and  settled  the 
matter;  held,  an  assault  and  false  imprisonment,  for  which  trespass  would 
lie,  and  which,  as  no  conviction  had  been  drawn  up,  the  deft,  could  not  justify 
(Bridgctt  v.  Cozney,  1  M.  &  R.  211). 

Froqf  of  Notice  of  Action — Officers  of  the  Excise  a^td  Customs.]  By 
the  statute  28  Geo.  III.  c  37,  s.  25,  '^  No  writ,  &c.,  shall  be  sued  out 
against  any  cffioer  (f  the  customs  or  excise^  or  persons  acting  under  them, 
for  any  thing  done  in  the  execution  of  any  act  of  parliament  relating  to  the 
revenues,  until  one  calendar  month  after  notice  in  writing  ^hall  have  been 
delivered  to  such  person,  or  left  at  their  usual  place  of  abode,  by  the  attorney 
or  agent  of  the  person  suing;  in  which  notice  shall  be  clearly  and  explicitly 
contained,  the  cause  of  action,  the  name  and  place  of  abode  of  the  person  or 
persons  in  whose  name  such  action  is  intended  to  be  brought,  and  the  name 
and  place  of  abode  of  the  said  attorney  or  agent,  and  that  he  shall  have  a 
fee  of  20«.*for  serving  notice,  &c."  Sect.  27  :  '^And  the  pit.  shall  not  give 
evidence  of  any  cause  of  action  not  contained  in  such  notice."  The  statute 
now  in  operation  for  the  protection  of  officers  of  excise  is  7  &  8  Geo.  IV.  c. 
53,  as.  114,  119,  and  of  customs,  is  3  &  4  Will.  4,  c.  53,  ss.  103, 107.  In 
all  cases  where  notice  of  action  is  required  it  is  now  sufficient  to  give  one 
calendar  month's  notice  before  action  commenced  (5  &;  6  Vict,  c.  97,  s.  4). 
A  prochien  amy  of  an  infant,  though  not  the  one  named  in  the  record,  may 
give  notice  of  action  (De  Gondouin  v.  Lewis,  11  Ad.  &  E.  117). 

As  to  the  persons  who  are  entitled  to  the  benefit  of  this  act,  it  has  been 
held  that  an  extra  man,  though  not  appointed  by  the  board  of  excise,  is  entitled 
to  it,  as  one  acting  under  an  excise  officer,  if  he  be  sent  to  search,  though  no 
regular  officer  be  present  (2  Sm.  220.)  And  an  excise  officer  is  entitled  to 
notice,  if  acting  bona  fide  in  the  supposed  execution  of  his  office,  though  he 
has  done  an  act  not  warranted  by  his  official  capacity,  such  as  assaulting  an 
innocent  person  whom  he  suspected  to  be. a  smuggler  (Daniel  v.  Watson,  5 
T«  R.  1).  The  rule  seems  to  be,  that  persons  acting  horM  fidennd  honestly, 
in  the  belief  that  they  are  doing  so  in  execution  of  the  powers  conferred  upon 
them,  are  within  the  protection  of  the  act,  although,  in  fact,  they  may  have 
mistaken  the  extent  of  their  power,  and  have  exceeded  it,  or  failed  to 
comply  with  the  directions  of  the  statute  (see  Smith  v.  Shaw,  10  B.  &  C. 
284). 

A  constable  who  seized  a  psrson  by  direction  of  a  cnstom -house,  officer. 
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who  bad  himself  no  power  to  seize,  was  held  not  to  be  within  the  protection 
of  the  act  relating  to  customs  (Norton  v.  Miller,  2  Chit.  Rep.  140).  The 
intent  of  the  notice  is,  that  the  deft,  may  know  where  to  find  the  ph.,  in 
order  to  tender  him  amends,  on  receipt  of  the  notice  (Williams  v.  Burgess, 
3  Taunt.  129,  per  Lawrence,  J.).  Where  the  defl.  entered  the  plt.'s  house 
under  a  warrant  to  apprehend  a  person  who  was  not  there ;  he  is  entitled  to 
notice,  if  he  believed  bona  fide  that  he  was  pursuing  the  warrant,  although 
the  jury  in  fact  negatived  the  reasonable  ground  for  the  belief  that  such 
party  was  there  (Cook  v.  Clark,  10  Bing.  19 ;  Wedge  v.  Berkeley,  6  Ad.  &  E. 
663).  So,  where  the  party  bona  fide  believed  that  the  Building  Act  enabled 
him  to  heighten  a  party  wall  (Wells  v.  Ody,  2  C.  M.  &  R.  126);  and  it 
matters  not  that  no  part  of  the  act  done,  is  within  the  authority  of  the  statute 
(Ballinger  v.  Ferris,  1  M«  &  W.  630).  If  o  private  party  apprehend  a 
former  tenant  for  lopping  trees  under  a  supposed  custom,  and  give 
him  *into  custody  for  a  malicious  trespass,  if  he  bona  fide  believed  [  *486  ] 
that  he  acted  under  the  statute,  he  is  entitled  to  notice  (Bushey  v. 
Sides,  9  B.  <Se  C.  806 ;  Reed  v.  Cowmcadow,  6  B.  &  C.  661 ;  Smith  v. 
Hooper,  9  Q.  B.  1005;  Horn  v.  Thornborough,  18  Law  J.,  Exch.  349). 
\{  he  intended  to  act  in  pursuance  of  the  statute,  he  is  entitled  to  notice  (Cor 
v.  Reid,  18  Law  J.,  Q.  B.  216).  Xhe  question  oCbona  fides  is  for  the  jury 
(Wedge  v.  Berkely,  supra). 

But  the  party  must  have  reasonable  ground  for  believing  himself  to  be 
within  the  statute  (Cann  v«  Clipperton,  10  Ad.  &  E.  582  ;  Cook  v.  Leonard, 
6  B.  &  C.  351).  A  statute  authorized  certain  commissioners  to  appoint 
constables,  watchmen,  iS^c,  for  the  purposes  of  the  act,  and  provided  that  no 
action  should  be  commenced  for  any  thing  done  or  to  be  done  by  virtue 
thereof,  without  giving  a  month's  notice  to  the  clerk  of  the  commissioners  of 
the  cause  of  action.  Held,  that  this  section  extended  to  acts  done  by  con- 
stables and  watchmen,  and  that  proof  of  their  acting  as  such  was  prima 
facie  evidepce  of  their  being  entitled  to  the  protection  of  the  act  without 
other  proof  of  their  appointment,  and  that  where  the  watchmen  had  reason- 
able ground  of  suspicion  that  felony  had  been  committed  by  the  pit.,  and 
went  to  the  plt.'s  house  to  apprehend  him  for  such  felony,  but  beat  him,  and 
used  more  violence  than  was  necessary,  they  were  protected  by  the  section 
requiring  notice  (Butler*  v.  Ford,  1  C.  &  JVl.  662).  The  reasonableness  of 
suspicion  is  a  question  for  the  jury  (Wedge  v.  Berkeley,  supra).  If  the  deft. 
bonafidcj  but  erroneously,  thinks  that  he  fills  an  office  which  entitles  him 
to  notice,  this  alone  will  not  entitle  him  to  it  (Lidstcr  v.  Barrow,  9  Ad.  6^ 
E.  654).  Nor  is  an  officer  entitled  to  notice  if  he  act  under  colour  of  hia 
office  only,  or  to  discharge  a  grudge  (Wedge  v,  Berkeley,  tupra).  Where 
a  statute  auihorized  a  constable  to  arrest  on  the  information  of  another,  and 
the  deft.,  instead  of  merely  informing  the  officer,  directed  him  to  arrest  the 
pit.:  held,  that  he  acted  as  principal,  although  he  may  have  acted  botia 
fide  (Hopkins  v.  Crowe,  4  Ad.  &  E.  774 ;  5  T.  R.  1 ;  Tidd,  Pr.  29,  notes 
(a)  and  (6)  ).  As  to  West  India  Dock,  and  other  acts,  see  Tidd,  Pr.  6, 
29,  &c. 

A  notice  in  the  form  of  declaration  is  good  (1  M'Cle.  &  Yo.  469).  And 
notice  of  action  against  a  tolUkeeper  for  demanding  and  taking  toll  for  and 
in  respect  of  certain  matters  and  things  particularly  mentioned  and  exempted 
from  the  payment  of  toll,  in  and  by  a  certain  act  of  parliament,  is  too  uncer- 
tain and  bad  (2  Chit.  Rep.  573).  And  see  further,  as  to  the  form  of  the 
notice,  ante^  p.  266. 

A  notice  of  action  to  a  constable  stated  the  cause  of  action  to  be  for  tres- 
pass and  false  imprisonment,  by  arresting  and  imprisoning  the  pit,  at  St* 
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Asaph,  in  the  county  of  Flint,  on  Tuesday,  the  30ih  day  of  January  last,  on 
a  charge  of  felony,  and  taking  him  thence  in  custody  to  Denbigh,  in  the 
county  of  Denbigh,  and  for  detaining  him  in  custody  upon  such  charge  for 
twelve  hours,  or  thereabouts,  and  also  for  causing  him  to  he  taken  before 
certain  justices  of  the  peace  on  the  SOth  day  of  the  said  month  of  January, 
on  the  said  charge  of  felony :  held  to  be  sufficiently  specific  as  to  time  and 
place  (Jones  v.  Nicholls,  13  M.  &  W.  861).  Where  the  notice  complained 
that  the  deOs.  had,  on  the  27th  of  May,  aitised  the  pit.  to  be  apprehended 
and  detained  in  custody  without  any  reasonable  or  probable  cause  for  the 
space  of  three  hours  then  next  following,  and  having  afterwards  caused  him 
to  be  committed  to  the  Compter  in  the  city  of  London,  and  to  be  there  im- 
prisoned for  a  further  space  of  time,  to  wit,  for  twelve  hours  then  next  fol- 
lowing: held  bad,  for  not  showing  the  date  of  the  imprisonment  in  the 
Compter  (Breese  v.  Jordein,  2  Gnl.  &  Dav.  720  n.). 

*A  notice  of  action  to  a  magistrate  under  the  24  Geo.  II.,  c.  44, 
[  *487  ]    s.  1,  must  specify  the  place  at  which  the  act  complained  of  oc- 
curred.    It  is  not  enough  that  it  names  the  day  (Martin  v.  Upcher, 
8  Q.  B.  663).     The  omission  is  not  cured  by  the  magistrate  pleading  a 
tender  of  amends  under  s.  2  (lb.)     See  further  ante,  p.  267. 

A  separate  notice  to  each  of  several  persons  intended  to  be  sued  in  tres- 
pass has  been  deemed  sufHcient  to  found  a  joint  action  against  all  of  tl\em 
for  things  done  in  pursuance  of  an  act  of  parliament,  although  none  of  the 
other  persons  who  were  nOerwards  juined  in  the  action  were  named  in  the 
notice  to  either  of  them  (2  Pri.  126  ;  6  Pri.  168).  But  where  one  person 
acted  as  clerk  to  two  public  bodies,  and  a  notice  of  action  required  by  statute 
was  given,  addressed  to  him  as  clerk  to  one  body,  the  cause  of  action  arising 
under  the  authority  of  the  other  body,  it  was  held  insufficient  (1  Taunt.  383). 
The  month  begins  the  day  on  which  the  notice  is  served  (3  T.  R.  623)  ,* 
and  the  action  must  be  brought  within  three  months  (lunar)  6  T.  R.  227  ;  1 
Bing.  307),  after  the  cause  of  it  accrued ;  so  that  the  notice  must  be  served 
'  one  calendar  month  at  least  before  the  expiration  of  three  lunar  months  from 
the  time  of  the  cause  of  action.  See  further,  as  to  form  of  notice,  **  Justice 
OF  Peacr,  &c."  As  to  proof  of  service,  &c.,  of  notice,  see  ante,  p.  264  ; 
post,  "  Skcondaby  Evidence."  As  to  proof  of  commencement  of  action, 
see  ante.  Vol.  I.,  p.  260). 

These  enactments  are  not  confined  to  actions  of  tort ;  therefore,  if  the  pit. 
waive  the  tort,  and  sue  for  money  had  and  received,  to  recover  back  money 
improperly  exacted,  as  for  toll  under  a  local  act,  the  collector  is  entitled  to 
notice  (Waterhouse  v.  Keen,  4  B.  <fe  C.  200;  Kent  v.  Great  Western  Rail- 
way Company,  3  B.  &  C,  714;  Kennelt  and  Avon  Canal  Company  v.  Great 
Western  Railway  Company,  7  Q.  B.  824  ;  Carpue  v.  London  and  Brighton 
Railway  Company,  5  Q.  B.  747).  But  where  the  statute  required  notice 
before  suit  for  any  *'act  done"  under  it,  a  similar  action  was  held  to  lie  to 
recover  back  an  overcharge  made  by  tax  collectors  without  previous  notice 
(Umphelby  v.  M*Lean,  1  B.  &  Ad.  42).  Where  parish  officers  (under  pro- 
tection of  a  similar  clause  in  a  local  act)  are  sued  on  contracts  made  by 
them,  they  are  not  entitled  to  notice  (Fletcher  v.  Greenwood,  4  Dowl.  P.  C. 
166). 

Where  a  local  lighting  act  enabled  the  commissioners  to  appoint  constables, 
and  required  notice  of  action  against  a  person  doing  anything  in  pursuance 
of  the  act:  held  that  a  constable  so  appointed  had  no  protection  beyond  other 
constables,  and  that  notice  was  not  necessary  (Shatwell  v.  Hall,  10  M.  & 
W.  523  ;  see  Eliot  v.  Allen,  1  C.  B.  37).  Where  tolls  of  a  market-  were 
established  by  a  statute,  whieb  required  fourteen  days'  notice  of  action  for 
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anything  done  or  omitted  to  be  done,  in  pursuance  of  the  act :  held  that  no 
notice  was  necessary  before  an  action  brought  for  defrauding  the  owner  of 
the  market  of  toll,  by  selling  tollable  goods  near  to  it  (Bridgland  v.  Shapter, 
Rose.  £v.  574). 

The  pit.  having  brought  trespass  for  being  taken  into  custody  under  the 
Malicious  Trespass  Act,  upon  a  charge  of  doing  malicious  trespass  to  a 
house,  of  which  he  was  himself  tenant,  by  order  of  the  deft.,  who  was  attor- 
ney to  the  mortgagee  of  the  house,  and  upon  the  point  being  taken  that  there 
was  no  notice  of  action,  pursuant  to  sect.  41,  the  judge  asked  the  jury 
whether  the  defl.  acted  bond  fide^ or  only  colourably  in  giving  pit.  in  charge: 
held  a  misdirection,  as  the  jury  ought  to  have  been  asked  whether  the  de(\. 
was  servant  of,  or  had  authority  from  the  mortgagee  to  do  the  act  complained 
of,  or  reasonably  believed  him  to  have  been  placed  in  either  of  these  posi- 
tions (Kine  v.  Evershed,  16  Law  J.,  N.  S.,  Q.  B.  271). 

*Where  the  declaration  charged  the  deft,  as  surveyor  appoint-  [  *488  ] 
ed  under  the  5  &;  6  Will.  IV.  c.  50,  with  creating  a  nuisance,  and 
alleged  a  breach  of  duty  in  not  removing  it,  it  was  held  that  the  de(t,  was 
entitled  to  notice  of  action,  under  the  109th  section  of  that  act,  as  he  was 
charged  with  a  wrongful  act  done  by  him  in  his  official  capacity  (Davis  ▼. 
Curling,  8  Q.  6.  286  ;  15  Law  J.,  N.  S.,  Q.  B.  56).  The  members  of  a 
board  for  repair  of  the  highways  in  the  parish  of  B.,  having  resolved  that  the 
surveyor  should  be  directed  to  open  the  locus  in  quo  to  the  public,  on  the 
suggestion  that  there  was  an  ancient  right  of  way  over  it,  the  surveyor  did, 
in  pursuance  of  such  resolution,  remove  a  gate  obstructing  such  supposed 
right  of  footway.  An  action  of  trespass  being  brought  against  the  members 
of  the  board,  and  the  surveyor;  held  that  they  were  entitled  to  notice  of 
action,  it  being  admitted  that  the  act  was  done  bond  fide  (Smith  v.  Hopper, 
16  Law  J.  93,  Q.  B.). 

By  an  act  for  regulating  the  relief  and  employment  of  the  poor  of  the 
parish  of  A.,  and  for  other  local  purposes,  it  was  enacted  that  no  action  shall 
be  commenced  against  any  person  for  anything  done  in  pursuance  of  that 
act,  until  after  21  days'  notice,  &c.  In  trespass  against  parish  officers 
appointed  under  the  act,  for  imprisoning  the  pit.  in  the  workhouse,  upon  a 
suspicion  that  he  was  in  a  dangerous  state  of  insanity :  held,  that  the  defls. 
not  having  pursued  the  course  pointed  out  by  9  Geo.  IV.  c.  40,  with  regard 
to  pauper  lunatics,  and,  therefore,  not  being  protected  by  that  act,  were 
not  entitled  to  notice  of  action  under  the  local  act  (Eliot  v.  Allen,  1  C.  B. 
86). 

Tax  Officers.]  By  43  Geo.  III.  c.  99,  s.  70,  consolidating  the  tax  acts 
and  commissions  of  taxes,  are  protected,  and  ^*  no  writ,  &c.,  shall  be  sued 
out,  &;c.,  against  any  person  or  persons  for  anything  done  in  pursuance  of 
that  act,  or  any  act,  for  granting  duties  to  be  assessed  of  that  act,  until  one 
calendar  month  next  aflcr  notice  in  writing  shall  have  been  delivered  to,  or 
lefl  at  the  usual  place  of  abode  of  such  person  or  persons,  by  the  attorney 
or  agent  for  the  intended  pit.  or  pits.,  in  which  notice  shall  be  clearly  and 
completely  contained  the  cause  and  causes  of  action,  the  name  and  place  or 
places  of  abode  of  the  intended  pit.  &c.,  and  cf  his  or  their  attorney  or  agent, 
and  no  evidence  shall  be  given  on  the  trial  of  such  action  or  suit  of  any 
cause  or  causes  of  action,  other  than  such  as  is  or  are  contained  in  such 
notice."  The  notice  required  in  this  case  extends  only  to  officers  empower- 
ed to  levy  taxes  by  virtue  of  the  act,  and,  therefore,  a  sheriff  who  levies 
arrears  of  taxes  under  48  Geo.  III.  c.  141,  No.  5,  par.  2,  is  not  entitled  to 
notice  of  an  action  to  be  brought  against  him  for  anything  done  under  the 
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provisions  of  that  act  (Copland  v.  Powell,  1  Bing.  369).  It  is  not  necessary 
to  give  a  notice  of  action  in  this  act,  where  assumpsit  is  intended  to  be  brought 
for  money  had  and  received  to  recover  the  account  of  an  excessive  charge 
made  by  defis.  as  collectors,  on  a  distress  for  arrears  of  taxes  (1  B.  6c  A. 
42).  But  a  toll-collector  is  entitled  to  a  notice  of  action  for  a  recovery  of 
more  toll  than  he  had  a  right  to  (4  B.  ds  C.  200). 

Constables.']  Constables  are  not  entitled  to  notice  of  action  in  general, 
hut  special  constables  are  (1  &  2  Will.  IV.  c.  41,  s.  19) ;  county  and  district 
constables  (2  &  3  Vict.  c.  93,  s.  8) ;  so  the  metropolitan  police ;  see  *'  Con- 
rrABLB.'* 

Froof  of  Demand  of  Warrant]  Where  the  action  is  brought  against  a 
constable  or'  peace-officer,  a  demand  of  a  perusal,  and  copy  of  the  justice's 

warrant,  must  be  made  on  him,  if  he  was  acting*under  a  warrant ; 
[  *489  ]  as,  by  24  Geo.  II.  c.  44,  s.  6,  it  is  enacted,  that  **  no  action  shall 

be  brought  against  any  constable,  headborough,  or  other  officer, 
or  against  any  person  acting  by  his  order,  and  in  his  aid,  for  anything  done 
in  obedience  to  any  warrant  under  the  hand  or  seal  of  any  justice  of  the 
peace,  until  demand  has  been  made,  or  Icfl  at  the  usual  place  of  his  abode, 
by  the  party  or  his  attorney,  in  writing,  signed  by  the  party  demanding  the 
same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same  has  been 
refused  or  neglected  for  six  days  afler  such  demand."  And,  in  case  the 
constable,  or  &c.,  comply  with  the  demand,  the  justice  of  the  peace  must  be 
made  a  co-def\. ;  the  constable,  or  other  officer,  by  producing  and  proving 
such  warrant  at  the  trial,  shall  have  a  verdict,  notwithstanding  any  defect  of 
jurisdiction  in  the  justice  of  the  peace ;  if  such  action  be  brought  jointly, 
and  the  warrant  be  produced,  the  jury  shall  find  for  the  constable;  and,  if 
the  verdict  be  against  the  justice  of  the  peace,  the  pit.  shall  recover  all  his 
costs  from  him."  The  object  of  the  clause  was,  "  to  substitute  the  justice  of 
peace  by  whom  the  warrant  was  granted,  and  who  was  supposed  to  be 
cognizant  of  the  legality  of  it,  in  lieu  of  the  officer,  who  was  merely  an  instru- 
ment to  execute  it,  and  who  was  probably  ignorant  of  the  grounds  on  which 
it  issued"  (per  Lawrence  J.,  Jones  v.  Vaughan,  5  East,  447).  But,  unless 
the  officer  act  in  obedience  to  the  warrant,  he  is  not  protected  by  this  clause 
of  the  statute  ;  and,  if  the  justice  of  the  peace  is  not  liable,  the  officer  is  not 
within  its  protection  (3  Burr.  1768;  1  BI.  R.  555;  B.  N.  P.  24  a;  Bell  v. 
Oakley,  2  M.  &  S.  260 ;  3  Esp.  226 ;  Milton  v.  Green,  5  East,  233 ;  Pur- 
ton  v.  Williams,  2  B.  &  A.  333). 

Where  there  is  no  remedy  against  the  justice,  no  demand  of  a  copy  is 
necessary  (Cotton  v.  Kadwell,  2  Nev.  &  M.  399).  Thus,  where  an  officer 
apprehends  a  different  person  from  him  described  in  the  warrant,  he  is  not 
protected  (Money  v.  Leach,  3  Burr.  1742);  although  the  party  apprehended 
is  the  party  against  whom  the  warrant  ought  to  have  issued  (Hoye  v.  Bush, 
1  Man.  &  G.  775).  So,  where  a  constable  who  had  a  warrant  to  search 
for  stolen  cotton  took  a  pin  and  sieve,  which  were  claimed  by  the  party  ob- 
taining the  warrant,  but  which  were  not  mentioned  in  it,  nor  likely  to  afford 
evidence  of  identity  of  the  cotton,  it  was  held  that  he  was  not  entitled  to  the 
pfotection  of  the  statute  (Crozier  v.  Cundy,  6  B.  &  C.  232).  So,  if  he  exe- 
cute the  warrant  out  of  tiie  jurisdiction  of  the  magistrate  granting  it  (Milton 
v.  Green,  5  East,  33;^);  or  if  he  enter  the  house,  and  break  the  windows,  in 
executing  a  warrant  of  distress  (Bell  v.  Oakley,  2  M.  &  S.  259);  but,  if  he 
act  in  obedience  to  the  warrant,  he  is  protected,  though  the  justice  of  the 
peace  have  no  jurisdiction,  or  the  warrant  be  illegal,  or  an  absolute  nullity 
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(Price  V.  Messenger,  2  B.  ds  P.  162;  2  Wils.  291);  unless,  indeed,  it  were 
manifestly  and  flagrantly  so  (2  Stark.  815,  n.  (a);  see  also  Whitley  v. 
Roberts,  M«Cle.  &  Yo.  107 ;  also.  Bell  v.  Oakley,  2  M.  &  S.  259).  And, 
if  the  jury  find  it  to  be  the  most  convenient,  it  is  no  ground  of  action  that 
the  ded.  carried  the  pit.  to  gaol  by  a  circuitous  route  (Atkins  v.  Kilby,  11 
Ad.  &  E.  777). 

Where  the  deft.,  a  ^eonslable,  justified  under  a  magistrate's  warrant  of 
commitment,  the  warrant  was  objected  to  for  erroneously  reciting  that  the 
pit.  was  then  present  to  hear  the  complaint  in  another  county,  and  that,  on 
the  indorsement  of  it  for  execution  by  another  magistrate  in  the  county 
where  the  pit.  w^s,  it  did  not  appear  that  the  handwriting  of  the  committing 
magistrate  had  been  proved  according  to  24  Geo.  II.  c.  55,  s.  1 :  held,  that 
these  objections,  if  tenable  only  showed  *'  defect  of  jurisdiction,"  but  did  not 
deprive  the  constable  of  the  protection  given  by  the  warrant  under 
24  Geo.  II.  c.  44,  s.  6  *(Atkins  v.  Kilby,  supra).  Where  the  [  *490  ] 
copy  of  the  warrant  and  perusal  of  the  original  were  demanded, 
the  deft,  gave  a  copy,  but  could  not  grant  a  perusal  of  the  original,  because 
it  was  in  the  possession  of  the  gaoler,  and  the  pit.  made  no  objection  to  its 
Don-production :  held,  that  he  had  dispensed  with  it  (lb.). 

It  has  been  held,  that  a  constable,  who  imprisons  a  person  on  suspicion 
of  felony,  without  any  reasonable  grounds,  of  his  own  authority,  without 
any  warrant  or  charge  from  any  other  person,  is  within  the  statute  (21  Jac. 
1);  and  that,  if  a  private  person  act  in  such  case  in  aid  of  the  constable,  and 
upon  his  command,  he  also  is  within  the  statute;  but,  if  he  is  a  prime  mover, 
which  is  a  question  for  the  jury,  and  act  as  principal  in  the  transaction,  he 
is  not ;  and  it  has  been  held  that  the  words,  by  virtue  of  his  office,  meant  to 
ensure  him  the  benefit  of  this  statute,  in  all  cases  where  he  was  acting  under 
colour  of  his  office,  and  intending  to  act  in  the  character  of  a  constable 
(Staight  V.  Gee,  2  Stark.  445 ;  Bond  v.  Rust,  2  C.  <k  P.  342).  A  constable 
who  acts  without  a  warrant,  and  not  in  obedience,  but  in  the  regular  and 
ordinary  discharge  of  his  duty,  is  within  the  8th  section  of  this  statute  (1  B. 
&  A.  227 ;  Williams  v.  Panton,  3  B.  &  A.  333).  A  gaoler,  who  receives 
and  detains  a  prisoner,  under  the  warrant  of  a  magistrate,  is  entitled  to  the 
protection  of  the  statute  (Butt  v.  Newman,  Gow,  97).  But,  where  a  con- 
stable, the  keeper  of  a  prison,  receives  and  detains  one  apprehended  and 
charged  in  his  custody  under  a  warrant,  he  is  liable,  if  the  officer  to  whom 
the  warrant  was  directed  has  executed  against  a  wrong  person,  though  the 
prison-keeper  have  no  means  of  ascertaining  the  identity  of  the  individual 
named  therein  (Aaron  v.  Alexander,  3  Camp.  35). 

If  a  constable  execute  a  warrant  of  a  judge  of  the  King's  Bench,  not 
directed  to  him  by  name,  out  of.  his  own  district,  no  demand  need  be  made 
of  perusal  and  copy  of  the  warrant  (Gladwell  v.  Blake,  1  C.  M.  &  R.  636). 

Churchwardens  and  overseers  of  the  poor,  acting  under  a  warrant  of  dis- 
tress for  a  poor's  rate,  are  within  the  description  of  officers  who  are  protected 
in  actions  under  this  clause  of  the  statute  (Harper  v.  Carr,  7  T.  R.  271 ;  B. 
N.  P.  24). 

But  where  overseers  distrained  for  a  poor's  rate,  and  sold  within  four  days 
goods  in  custody  of  the  bailiffs  of  a  landlord,  under  a  distress  for  rent,  it  was 
was  held,  n  an  action  by  the  landlord  against  the  overseers,  that  no  demand 
of  a  copy  of  the  warrant  was  necessary,  for  the  warrant  could  not  authorize 
such  sale  (Whitley  v.  Roberts,  M*Cle.  &  Yo.  107  ;  Kay  v.  Gower,  7  Bing. 
312).  A  demand  is  necessary  before  an  action  can  be  commenced  against 
c  veraeers  for  Che  surplus  arising  from  a  distress  for  poor's  rate  under  27  Greo. 
1 1.  c«  20,  8.  2,  and  a  plea  of  tender  which  is  found  not  to  cover  the  plt.'s 
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demand,  will  not  cure  the  objection  (Simpson  v.  Rowth,  2  B.  &  C.  682).  A 
constable  who  assists  a  parish  officer  in  levying  a  distress  for  poor-rates 
under  a  warrant  of  magistrates  directed  to  such  officers,  is  not  liable  to  an 
action  of  trespass  although  a  demand  was  duly  made  upon  such  constable 
in  pursuance  of  the  statute  24  Geo.  II.  c.  44,  s.  6,  Clark  v.  Davey,  4  Moo. 
465).  In  actions  against  overseers  and  constables  no  demand  of  perusal 
and  copy  of  warrant  is  necessary  if  no  action  would  have  lain  against  the 
party  issuing  the  warrant  (Sturch  v.  Clark,  1  Nev.  &  M.  671).  Under  a 
warrant  against  the  goods  of  A.,  the  deft.,  an  overseer,  took  goods  already 
in  the  hands  of  the  bailiff  of  A.'s  landlord,  as  a  distress  for  rent :  held,  that 
the  dfeft.  was  not  protected  by  the  6th  section  of  24  Geo.  II.  c.  44,  (Kay  v. 
Grover,  7  Bing.  312). 

The  act  does  not  extend  to  a  warrant  granted  by  a  judge  of  the 
[  *491  ]  ♦King's  Bench  (Gladwell  v.  Blake,  1  C.  M.  &  R.  636).  If  the 
warrant  be  to  seize  "  stolen  goods,"  and  the  officer  seize  goods 
which  turn  out  not  to  have  been  stolen,  he  is  still  within  the  protection  of  the 
statute  (Price  v.  Messenger,  2  B.  &  P.  158).  If  a  constable  take  the  goods 
of  B.  under  a  warrant  to  take  the  goods  of  A.  no  demand  of  a  copy  of  the 
warrant  need  be  made  under  sect.  6,  as  the  constable  must  act  most  strictly 
in  obedience  to  his  warrant  (Panton  v.  Williams,  3  B.  &  A.  330). 

A  constable  executing  the  warrant  of  a  justice  of  the  peace,  and  sued  in 
trespass  without  the  magistrate,  is  entitled  to  a  verdict  on  proof  of  such  war- 
rant, having  first  complied  with  the  plt.'s  demand  of  a  perusal  and  copy  of 
the  warrant  before  the  action  brought,  though  not  within  six  days  after  such 
demand  as  the  act  directs  (Jones  v.  Vaughan,  5  East,  445). 

In  an  action  by  A.  against  B.,  a  constable,  for  false  imprisonment,  B.  can- 
not defend  himself  under  a  magistrate's  warrant  against  C.,  although  A.  was 
charged  with  felony  before  the  magistrate,  and  was  the  person  against  whom 
the  warrant  was  intended  to  issue  (Hoye  v.  Bush,  1  Man.  &  G.  775 ;  Saun* 
derson  v.  Baker,  2  Bl.  R.  833;  Wall  v.  Hill,  1  Bulst.  149;  Coote  v.  Segh- 
worth,  Moo.  457 ;  see  Reeves  v.  Slater,  7  B..&  C.  486 ;  Cole  v.  Henderson, 
6  T.  R.  234;  Shadwell  v.  Clifson,  8  East,  328).  A  demand  of  a  perusal 
and  copy  of  the  warrant  is  in  such  case  unnecessary  (Hoye  v.  Bush,  supra). 
Constables  acting  without  warrants  are  not  within  the  statute  (Postlethwaite 
V.  Gibson,  3  EIsp.  226).  A  constable  who  delivers  a  copy  of  his  warrant  to 
the  parly  aggrieved  cannot  thereby  discharge  himself,  unless  the  party  has 
thereby  a  right  of  action  (supposing  the  warrant  illegal)  against  the  magis- 
trate under  whom  he  acts  (Sly  v.  Stevenson,  2  C.  &  P.  464). 

Where  magistrates  without  authority  order  the  saspcnsion  of  the  execution 
of  a  distress  warrant  duly  issued,  and  the  officer  aQerwards  execute  such 
warrant,  he  is  entitled  beibre  action  brought  for  the  taking  under  such  war- 
rant, to  a  demand  and  perusal  of  the  warrant  (Barrens  v.  Luscombe,  3  Ad. 
&  E.  589). 

Under  24  Geo.  ILc.  44,  a  demand  of  the  perusal  and  copy  of  the  warrant 
under  which  a  constable  has  acted,  which  is  in  writing,  and  signed  by  the 
plt.'s  attorney,  is  sufficient,  although  it  has  been  lefl  at  the  constable's  place 
of  abode  by  a  person  other  than  the  attorney  (Clark  v.  Woods,  3  New  Sess. 
Cas.  213;  17  Law  J.,  M.  C.  189,  Exch.). 

Where,  previous  to  such  demand' (xjing  made,  the  pit.  has  by  other  means 
obtained  a  copy  of  the  warrant,  that  does  not  excuse  the  constable  from  com- 
plying with  the  demand,  if  he  seek  to  avail  himself  of  the  protection  given 
by  thai  statute  (lb.). 

The  mere  fact  of  the  justices  who  issued  the  warrant  being  sued  jointly 
with  the  constable  does  not  entitle  the  latter  to  a  verdict,  the  last  clause  of 
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the  24  Geo.  11.  c.  44,  s.  6,  oaly  applying  to  actions  brought  after  the  demand 
of  the  perusal  and  copy  of  the  warrant  has  been  complied  with  by  the  con- 
alable  (lb.). 

Wh4it  Cases  within  the  StaltOe,']  Parish  officers  sued  for  goods  sold  and 
delivered  for  the  poor,  are  not  within  it  (Blanchard  v.  Bramble,  3  M.  &  S. 
131).  Commissioners  of  the  court  of  requests  having  power  to  commit  for 
contempt,  are  not  within  the  43  Geo.  III.  c,  85,  Mackey  v.  Gooden,  1  Dowl. 
P.  C.  463).  The  act  extends  only  to  actions  of  tort ;  therefore,  where  an 
action  for  money  had  and  received,  was  brought  against  an  officer  who  bad 
levied  money  on  a  conviction  which  had  been  quashed,  it  was  held  that  a 
demand  of  a  copy  of  the  warrant  was  not  necessary  (B.  N.  P.  24;  but  see 
Waterhouse  v.  Keene,  4  B.  &  C.  200).  Replevin  is  not  within  the  statute 
(Fletcher  v.  Wilkins,  6  East,  288). 

The  demand  of  perusal,  and  copy  of  the  warrant,  must  be  made  in  writing, 
either  on  the  person,  or  by  leaving  the  demand  at  his  usual  place  of  abode, 
by  himself  or  his  attorney  {supra). 

The  demand  may  be  proved  by  a  duplicate  original,  without  a  notice  to 
produce  (Jory  v.  Orchard,  2  B.  &  P.  39),  to  which  the  signature  of  the  plt.'s 
attorney  is  sufficient  (lb.).  If  the  defls.  are  not  charged  in  the  declaration 
as  officers,  the  pit.  need  not  in  the  first  instance  prove  a  demand  of  the  copy 
of  the  warrant.  If  the  deAs.  mean  to  justify  under  the  warrant  that  proof 
lies  upon  them,  and  when  they  come  to  that  part  of  the  case  the  ph.  must 
prove  a  demand  (Price  v.  Messenger,  3  Esp.  96).  Where  the  warrant  was 
in  the  hands  of  the  gaolers,  and  the  agent  of  the  pU.  made  no  objection  to 
the  copy  when  tendered,  it  was  held  that  the  perusal  *of  the  ori- 
ginal was  dispensed  with  (Atkins  v.Kilby,  11  Ad.  &  E.  777).  In  [  *492  ] 
trespass  the  deft,  justified  under  a  distress  for  poor-rate,  and  the 
question  was  one  of  parochiaiity  or  not,  the  de(\.  afler  admitting  a  demand 
of  a  copy,  was  held  entitled  to  begin  (Burrel  v.  Nicholson,  1  Moo.  &  R. 
304).  The  demand  need  not  specify  the  time  within  which  it  should  be 
complied  with,  and  if  it  do  it  will  not  vitiate  the  demand  (Collins  v.  Rose,  5 
M.  &  W.  194).  The  demand  required  the  perusal  and  copy  to  be  given 
within  three  days  :  held,  that  this  was  a  sufficient  demand  to  entitle  the  party 
to  sue,  although  the  statute  says  that  no  action  should  be  brought  until  the 
perusal  and  copy  shall  have  been  refused  for  six  days  after  demand  (lb.). 
Where  goods  were  taken  by  constables  under  a  warrant  of  distress,  granted 
by  a  justice  of  the  peace  for  the  county  of  K.,  directed  "  To  the  constables 
of  the  Lower  Half  Hundred  of  C.  and  G,  in  the  County  of  K."  which  warrant 
recited  that  the  pit.  (whose  goods  were  distrained),  of  the  parish  of  G.  in  the 
said  county,  was  ballotted  for  the  militia  of  the  said  county,  and  having  re- 
fused to  serve,  &c.,  was  convicted  in  a  certain  penalty,  for  levying  which 
the  warrant  was  granted.  If  it  turn  out  that  the  warrant  was  executed 
within  a  certain  part  of  the  parish  of  G.  within  the  jurisdiction  of  the  Cinque 
Ports,  and  not  within  the  county  of  Kent,  the  constables  are  not  within 
the  protection  of  the  statute  24  Geo.  II.  c.  44,  s.  6,  and  may  be  sued  in 
trespass  without  the  magistrate  being  joined  as  a  defl.  (Milton  v.  Green,  5 
East,  233). 

As  it  may  be  material  to  ascertain  the  precise  day  on  which  the  demand 
of  warrant  was  made,  a  note  should  be  made  on  the  duplicate  as  to  the  day 
it  was  served ;  and  the  writ  should  be  produced  in  court,  to  show  that  the 
action  was  not  sued  out  till  afler  the  six  days.  If  the  demand  is  made  in 
time,  and  the  constable  neglect  to  comply  with  it  till  afler  the  expiration  of 
the  six  days,  he  may  still  comply,  by  delivering  a  copy,  &c.,  at  any  time 
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before  action  brought,  but  not  after  (Jones  v.  Vaughan,  5  East,  447).  Whon 
the  pit.  has  received  a  copy  of  the  warrant,  he  must  ascertain  whether  the 
constable  is,  by  the  warrant,  entitled  to  the  protection  of  the  6ih  section  of 
the  above  act,  as,  if  he  is  not,  the  action  should  have  been  against  the  justice 
of  the  peace  (ante,  p.  267). 

Evidence  for  Defendant. 

This  roust  necessarily  vary,  from  the  nature  of  the  defence  intended  to  be 
set  up.  He  must  be  prepared  to  substantiate  it  fully.  As  to  proof  of  his 
being  a  public  officer,  infra, 

A  fact  may  be  presumed  from  the  regular  course  of  a  public  officer;  thus, 
where  it  appeared  that  the  custom-house  would  not  permit  an  entry  to  be 
made  unless  there  had  been  an  indorsement  on  a  license,  the  license  having 
been  lost,  it  was  held  that  the  indorsement  might  be  presumed  from  this 
entry  (Butler  v.  Allnutt,  1  Stark.  222).  The  fact  of  a  public  officer  acting 
in  an  official  capacity  as  a  justice  of  the  peace,  constable,  &c.,  {&  prima  facie 
evidence  that  he  is  duly  appointed,  and  has  competent  authority,  though  the 
appointment  be  in  writing  (Berryman  v.  Wise,  4T.  R.  366 ;  Doe  v.  Hadden, 
3  Doug.  310;  Butler  v.  Ford,  1  C.  dz;  M.  662).  Proof  that  a  person  has 
acted  as  public  officer  on  one  occasion  before  the  one  in  question,  is  evidence 
to  go  the  jury  that  he  is  such  officer  (Reg.  v.  Murphy,  8  C.  &  P.  297).  So, 
where  the  constable  has  been  appointed  by  commissioners  under  a  local  act 
(Butler  v.  Ford,  1  C.  dc  M.  662);  even  between  third  parties,  and  in  his  own 
favour  (lb.).  So,  of  a  surrogate  (R.  v.  Verelat,  3  Camp.  432).  So,  of  a 
vestry  clerk  (M'Gahey  v,  Alston,  2  M .  &  W.  206),  So,  evidence 
I  *403  ]  that  parties  *acted  as  commissioners  in  182S,  is  evidence  to  go  to 
the  jury,  that  they  were  commissioners  in  1827,  to  prove  entries 
made  by  them  (Doe  v.  Young,  15  Law  J.,  N.  S.,  Q.  B.  0).  A  constable 
having  reasonable  cause  to  suspect  that  a  felony  has  been  committed,  is 
justified  in  arresting  the  party  suspected,  though  it  afterwards  appear  that  no 
felony  has  been  committed  (Beckwith  v.  Philby,  .6  B.  &  C.  635;  Davis  v. 
Russell,  5  Bing.  354).  Not  so  in  the  misdemeanors  unless  he  has  a  warrant 
(Fox  v.  Gaunt,  3  B.  &  Ad.  798);  and  he  is  not  justified  in  any  case  in  hand- 
cuffing a  prisoner  unless  it  be  necessary  to  prevent  an  escape,  or  an  escape 
be  attempted  (Wright  v.  Court,  4  B.  &  C.  596). 

The  office  of  public  registered  officer  of  a  banking  co-partnership  not 
being  an  annual  office,  a  person  once  appointed  to  an  office  is  presumed  to 
continue  in  it  until  the  contrary  be  shown ;  and,  therefore,  a  return  made  to 
the  stamp  office  in  1841,  verified  by  affidavit,  slating  a  person  to  be  a  publk: 
officer  of  the  company,  was  held  to  be  evidence  of  his  being  so  in  1843 
(Steward  (public  officer)  v.  Dunn,  12  M.  &  W.  655;  see  Bosanquet  v. 
Woodford,  5  Q.  B.  310 ;  Prescott  v.  Battery,  1  C.  B.  41). 

A  bailiff  may  justify  an  act  under  any  warrant  at  the  time  he  did  it 
(Groenveet  v.  Burwell,  1  Ld.  Raym.  454) ;  and  a  traverse  that  he  did  it  by 
virtue  of  that  warrant  is  bad  (lb.).  But,  if  a  constable  commit  a  man  for 
the  breach  of  the  peace  in  his  presence,  when  there  was  no  breach  of  the 
peace,  that  may  be  traversed;  for  he  is  not  a  judge,  nor  does  he  act  by  ju- 
dicial authority,  though  he  has  power  to  commit,  for  he  does  not  commit  for 
punishment,  but  for  safe  custody  (lb.;  1  Salk.  397).  To  justify  a  consta* 
hie  in  apprehending  a  party  without  warrant  for  an  affiray,  it  is  essential  that 
the  party  should  have  been  engaged  in  the  affray,  and  that  the  constable 
should  have  view  of  the  affray  while  the  party  was  so  engaged  in  it,  and 
that  the  affiray  was  still  continuing  at  the  time  of  the  apprehension  (C!ook  v. 
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Nethercote,  6  C,  &  P.  741)*  If  a  constable  is  endeavouring  to  prevent  a 
breach  of  the  peace,  and  any  person  stand  in  his  way  with  intent  to  hinder 
him  from  so  doing,  the  former  is  justified  in  taking  such  person  into  custody, 
but  not  in  giving  him  a  blow  (Levy  v.  Edwards,  1  C.  6c  P.  40 ;  see  anUy 
pp.  13,  23,  30);  and  a  constable  may  be  justified  in  removing  a  person 
jpom  a  church  for  disturbing  a  congregation  in  time  of  divine  service, 
although  no  part  of  such  service  was  actually  going  on  at  the  time ;  yet 
he  has  no  right  to  detain  such  person  in  custody  afterwards,  for  the  pur- 
pose of  taking  him  before  a  magistrate  (Williams  v.  Glenister,  2  B.  &  C. 
699). 

A  constable  cannot  execute  a  warrant  out  of  his  particular  district,  even 
though  it  be  directed  to  A.,  constable  of  B.,  to  C,  and  all  other  officers  of 
the  peace  in  the  county  of  D.  (Biatcher  v.  Kemp,  1  H.  Bl.  15,  n.).  If  it  be 
directed  to  a  constable  by  name,  he  may  execute  it  any  where  within  the 
jurisdiction  of  the  magistrate;  but  if  it  be  delivered  to  him  by  his  name  of 
office  he  can  execute  it  only  in  the  parish,  ^.,  of  which  he  is  constable. 
Therefore,  where  a  warrant  for  levying  a  rate  was  directed  "  to  A.  B.,  to 
the  constables  of  the  parish  of  W.,  and  to  all  others  his  majesty's  officers 
whom  these  may  concern,"  and  a  constable  of  W.,  in  attempting  to  execute 
it  in  the  parish  of  D.,  was  assaulted :  held,  that  the  assault  was  justifiable 
(R.  V.  Weir,  1  B.  &  C.  288).  A  constable  cannot  execute  a  warrant  to 
search  for  property  concealed  by  a  bankrupt  (Sly  v.  Stevenson,  2  C.-&  P. 
464).  A  constable  who  is  conveying  a  party  to  prison  under  a  magistrate's 
order  under  49  Geo.  IH,  c.  68,  for  non-payment  of  a  certain  sum, 
under  an  order  of  filiation  and  maintenance,  *is  not  liound  to  dis-  [  *494  ] 
charge  bis  prisoner  on  payment  of  that  sum  (Atkins  v.  Kilby,  11 
Ad.  &  E.  777). 

Watchmen  and  beadles  have  authority  at  common  law  to  arrest  and  detain 
for  examination  persons  walking  in  the  streets  at  night,  whom  there  is  rea- 
sonable ground  to  suspect  of  felony,  although  there  is  no  proof  of  a  felony 
having  been  committed  (Lawrence  v.  Hedger,  3  Taunt.  14 ;  and  see  Theo- 
bald V.  Crickmore,  1  B.  &  A.  227).  Watchmen  may  imprison  any  person 
who  encourages  prisoners  in  their  custody  to  resist  (White  v.  Edmunds,  Pea. 
89).  But  not  for  using  loud  words  in  the  street  (Hardy  v.  Humphrey,  1 
Esp.  294).  If  a  party  be  turning  towards  a  wall  in  the  street  at  night  for  a 
particular  occasion,  a  watchman  is  not  justified  in  collaring  in  order  to  pre- 
vent his  doing  so  (Booth  v.  Hanlcy,  2  C.  &  P.  288).  A  peace-officer  may 
justify  taking  a  person  into  custody  charged  with  a  felony,  though  no  felony 
was  committed  (Hobbs  v.  Branscomb,  3  Camp.  420).  A  patrol  employed 
and  paid  to  take  up  disorderly  persons,  who  is  not  a  constable  sworn  into 
the  office,  is  not  a  peace-officer  (Cliff  v.  Littlemore,  5  Esp.  39). 

A  police-constable  is  not  justified  under  stat.  10  Geo.  IV.  c.  44,  s.  7,  in 
laying  hold  of,  pushing  along  the  highway,  and  ordering  to  be  off,  a  person 
found  by  him  conversing  in  a  crowd  with  another,  merely  because  the  person 
with  whom  he  happened  to  be  conversing  is  known  to  be  a  reputed  thief 
(Stocken  v.  Carter,  4  C.  &  P.  477). 

A  collector  of  customs  appointed  by  the  commissioners  under  stat.  3  &  4 
Will.  IV.  c.  61,  8.  6,  to  collect  duties  on  articles  coming  into  the  kingdom, 
and  on  payment  sign  bills  of  entry  (which,  by  sect.  18,  are  a  warrant  for 
delivery  of  such  articles  to  the  party  paying)  is  not  a  mere  servant  of  the 
commissioners,  but  a  substantive  and  immediate  officer  of  the  crown,  and 
his  functions  as  collector  are  ministerial,  therefore  he  is  liable  in  an  action 
for  nonfeasance  in  the  exercise  of  his  office,  aa  for  refusing  to  sign  such  bill 
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of  entry  without  payment  of  an  excessive  duty  (Barry  v.  Arnaud,  10  Ad. 
42^  E.  646). 

Excise  officers  went  with  a  search  warrant,  and  at  the  desire  of  the  party 
gave  it  him  to  peruse,  when  he  refused  to  return  it:  held,  that  they  had  a 
right  to  take  it  from  him,  and  even  to  coerce  his  person  to  obtain  possession 
of  it,  provided  they  used  no  more  violence  than  was  necessary  (R.  v.  Mit- 
ton,  8  C.  &  P.  31). 

As  to  proof  of  judgment,  writ,  or  warrant,  see  those  titles. 

CastsJ]  A  judge  has  no  power  under  3  &  4  Will.  c.  42,  s.  32,  to  certify 
to  deprive  a  police-officer  of  his  costs,  who  is  a  defl.  in  an  action,  and 
obtains  a  verdict,  as  that  statute  docs  not  repeal  sect.  41  of  the  Police  Act 
(10  Geo.  IV.  c.  44),  which  gives  police-officers  their  costs,  as  between 
attorney  and  client  absolutely  (Humphrey  v.  Woodhouse,  1  Bing.  N.  C. 
606). 


OFFICE  COPY,  see  "  Record."— OFFICER,  PARISH,  Ch.  Contr.— 
OPINION  OF  WITNESSES,  see  «*Witnb8s."— OPPRESSION,  ante, 
Vol.  I.  "  DoREss."— ORDER,  see  "  Dbcrbe,"  "  Rule  op  Court."— OUS- 
TER, ante.  Vol.  I.,  p.  090.— OUTLAWRY,  ante,  Vol.  I.,  p.  6.— OVER- 
SEERS, ante,  "Officeks;"  and  attte.  Vol.  I.,  p.  107.— PARISH  BOOKS, 
post,  "  Public  Documents." — PARISHIONER,  ante,  Vol.  I.,  p.  805,  post, 
"  Witness." 
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Copies  of  the  journals  of  parliament  are  evidence  (R.  v.  Gordon  (Lord 
George),  2  Doug.  590;  see  Mortimer  v.  M'Callan,  6  M.  di&  W.  67). 

Entries  in  the  journals  of  the  Lords  or  Commons  are  evidence  of  their 
proceedings.  Thus,  an  entry  in  the  journals  of  the  House  of  Lords,  stating 
the  reversal  of  a  judgment  below,  is  evidence  of  the  fact  of  reversal  (Jones 
v.  Randall,  Cowp.  17).  And  an  address  from  the  House  of  Lords  to  the 
king,  and  the  king's  answer  thereto,  have  been  proved  by  an  entry  in  their 
journals ;  and  it  was  also  held  to  be  evidence  of  an  averment  in  an  informa- 
tion, that  certain  differences  had  arisen  between  the  kings  of  England  and 
Spain,  the  matter  to  be  proved  heing  merely  one  of  state  (Franklin's  case, 
17  How.  St.  Tri.  637;  Rex  v.  Holt,  6  T.  R.  446).  But  the  resolutions  of 
either  house,  with  a  view  to  ulterior  proceedings,  though  entered  in  the  journals 
of  the  parliament,  will  not  be  evidence  of  the  truth  of  all  facts  therein  stated; 
as,  wheie  a  party  was  charged  with  having  committed  perjury  on  the  trial 
of  persons  concerned  in  the  popish  plot,  the  existence  of  such  plot  could  not 
he  proved  by  its  having  been  asserted  in  the  resolutions  (Oates's  case,  10  St. 
Tr.  1165).  The  court  will  take  judicial  notice  of  the  order  and  course  of 
proceedings  in  parliament  (Lake  v.  King,  1  Saund.  131).  So,  of  the  privi« 
leges  of  the  House  of  Commons  (Stockdale  v.  Hansard,  9  Ad.  &  E.  1); 
and  the  journals  are  evidence  without  any  stamp  (Jones  v.  Randall,  Lofft 
883). 

Entries  in  the  journals  of  either  house  arc  to  be  proved  hy  examined 
copies ;  the  printed  journals  alone,  were  not,  however,  evidence  (Lord  MeU 
ville's  case.  How.  St.  Tr.  683).  But  now  if  printed  by  the  printers  to  the 
crown,  or  to  their  house,  they  are  (8  &  9  Vict.  c.  118,  s.  3;  an^,  Vol.  I., 
p.  68). 
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The  description  of  an  act  of  parliament,  as  *'  an  act  passed  in  the  tecond 
and  third  years  of  the  rftign,*'  &c.,is  bad,  it  should  be^'  in  the  session  hotden 
in  the  second  and  third  year,"  &c.  (R.  v.  Biers,  1  Ad.  &  E.  827).  The 
printed  statute-book  is  evidence  of  a  public  statute,  not  as  an  authentic  copy 
of  the  record  itself,  but  as  hints  of  that  which  is  supposed  to  be  lodged  io 
every  man's  mind  already  (Giib.  Ev.  10). 

A  private  act  was  usually  proved  by  a  copy  examined  with  the  parliament 
roll  (B.  N.  P.  225).  But  when  there  is  a  clause  *'  that  it  shall  be  deemed 
and  taken  to  be  a  public  act,  and  shall  be  judicially  taken  notice  of,  without 
being  specially  pleaded,"  it  requires  no  proof  that  it  was  examined  with  the 
parliament  rolls,  or  that  it  was  printed  by  the  king's  printer,  though  it  may 
not  have  the  eflect  of  a  public  act  (Woodward  v.  Cotton,  1  C.  M.  &  R.  44). 
It  is  sufficiently  proved  for  all  legal  purposes  by  production  of  a  copy  pur- 
chased at  the  office  of  the  king's  printer  (Beaumont  v.  Mountain,  10  Bing. 
404).  It  is  enacted  by  8  &  9  Vict.  c.  118,  s.  8,  that  all  copies  of  private 
and  local  and  personal  acts  of  parliament,  not  public  acts,  if  purporting  to 
be  printed  by  the  queen's  printers,  and  all  copies  of  the  journals  of  either 
house  of  parliament,  and  of  royal  proclamations,  purporting  to  be  printed 
by  the  printers  to  the  crown,  or  by  the  printers  to  either  house  of  parlia- 
ment, or  by  any  or  either  of  them,  shall  be  admitted  as  evidence  thereof 
by  ail  courts,  judges,  justices,  and  others,  without  any  proof  being  given 
that  such  copies  were  so  printed.  By  the  41  Geo.  III.  c.  90,  s.  9,  the 
copy  of  the  statutes  of  the  kingdom  of  Ireland,  made  by  the  parliament 
of  the  same,  printed  by  the  king's  printer,  shall  be  received  as 
conclusive  *evidence  of  the  statutes  enacted  by  the  parliament  of  [  *496  ] 
Ireland  prior  to  the  union  of  Great  Britain  and  Ireland  in  any 
court  of  civil  or  criminal  jurisdiction  of  Great  Britian.  Long  user  may 
serve  to  explain  an  ambiguous  act  of  parliament  (Stewart  v.  Lawton,  1  Bing. 
377). 

It  has  been  said,  that  no  judge  could  venture  to  direct  a  jury  that  they 
could  affirm  the  granting  of  an  act  of  parliament  within  the  last  250  years, 
on  an  important  subject  of  general  interest,  of  which  no  vestige  can  be  found 
on  the  parliament  roll  or  other  records,  or  in  the  history  of  the  country; 
**  and  the  court  accordingly  refused  to  presume  any  act  sanctioning  a  mode 
of  nominating  by  the  crown  to  a  deanery,  which  was  shown  to  have  begun 
in  the  sixteenth  century,  and  to  have  continued  without  interruption  for  the 
last  250  years"  (R.  v.  St.  Peter's  Chapter,  Exeter,  12  Ad.  ds  E.  512). 

In  a  claim  of  peerage,  where  there  is  no  patent  of  creation,  or  enrolment 
of  such  patent,  and  the  contemporaneous  lords^  journals  are  not  in  existence, 
an  old  manuscript  book,  purporting  to  be  copied  from  the  journals  by  an 
officer  whose  duty  it  was  to  prepare  lists  of  peers  present  and  absent,  will 
be  received  as  evidence  of  a  peer's  sitting  in  parliament  (Slane  Peerage  case, 
5  CI.  &  Fin.  23).  Upon  a  claim  to  a  Scotch  peerage,  where  no  patent  of 
creation  can  be  found,  but  it  appears  from  the  records  of  the  parliament  that 
the  ancestors  from  whom  the  dignity  is  alleged  to  have  descended  sat  in 
parliament,  an  original  instrument  purporting  to  be  under  the  great  seal  of 
Scotland,  and  produced  from  the  repository  of  the  heir  of  entail  of  the 
family  estates  was  received  as  evidence  of  the  creation  of  such  peer,  with  a 
limitation  to  him  and  his  heirs  male,  as  therein  stated  (Huntley  Peerage  case, 
ib.  349). 

The  Effect  of,'\  Allegations  of  fact  in  a  public  statute  are  not  conclusive, 
therefore  a  plae,e  named  as  a  borough  or  corporation  in  the  municipal  cor- 
poration act  may  be  shown  not  to  be  one  (R.  v.  Greene,  6  Ad.  &  E.  548). 
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The  preamble  of  a  public  geneial  act,  reciting  the  existence  of  certain  out- 
mges,  is  evidence  to  prove  that  fact,  on  the  ground  that  in  judgment  of  law 
every  subject  is  privy  to  the  making  of  it  (R.  v,  Sutton,  6  M.  &  Sel.  532). 
But  a  private  act,  though  it  contain  a  clause  requiring  it  to  be  judicially 
noticed  as  a  public  act,  is  not  evidence  at  all  against  strangers,  either  of 
notice  or  of  any  of  the  facts  recited  (Ballard  v.  Way,  1  M.  &  W.  630 ; 
Brett  V.  Beales,  Moo.  dz;  M.  421 ;  Taylor  v.  Parry,  1  Man.  &  G.  604).  It 
may,  however,  be  admissible  as  evidence  of  reputation  (Carnarvon  v.  Viiie- 
bois,  18  M.  &  W.  813). 
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When  of  a  Secondary  Nature^  p.  496. — WTien  Inadmissible  to  contradict 
WriUngs,  p.  498. — When  Admissible  to  vary  the  Daiey  ^c,  p.  601. — 
To  prove  Frauds  ^c,^  p.  602. — To  prove  Usages  and  Customs^  p.  508.— 
To  discharge  a  Contract j  p.  608. —  To  explain  a  latent  Ambiguity^  p. 
609. — To  prove  Collateral  Matters,  p.  614. — Extrinsic  Fact^  614. 


.  When  Secondary,}  Written  evidence  is  considered  of  a  higher  nature 
than  parol  testimony,  being  more  accurate  than  the  memory  of  witnesses, 
and  more  certain  than  their  veracity  or  interpretation.  If,  there* 
[  *497  ]  fore,  a  contract  has  been  reduced  to  writing,  that  writing  *must  be 
produced,  as  the  best  evidence  to  prove  it  (Bremer  v.  Palmer,  3  Esp« 
213 ;  Fenn  v.  Griffith,  6  Bing.  633).  If,  when  produced,  it  be  not  properly 
stamped,  parol  testimony  cannot  be  received,  unless  to  show  that  the  con* 
tents  have  been  admitted  by  the  party  (Slatterfie  v.  Poole,  6  M.  &  W.  614). 
But  a  mere  unaccepted  proposal,  private  minute,  unauthorized  entry,  or  ex« 
ecutory  memorandum,  not  signed  by  the  parties,  will  not  prevent  the  recep- 
tion of  parol  evidence  (Doe  v.  Cartwright,  3  B.  ^  A.  326 ;  and  see  Hawkins 
V.  Ware,  3  B.  dt  C.  698  ;  6  D.  &  R.  612);  and,  where  a  society  entered 
in  their  book  a  resolution  with  regard  to  the  employment  of  a  secretary,  and 
the  pit.  aderwnrds  engaged  with  them  as  such  upon  the  terms  specified  in 
the  book  which  was  kept  by  him :  held,  in  an  action  by  him  for  work  and 
labour,  that  he  was  bound  to  produce  the  book  containing  the  resolution 
(Whitfbrd  v.  Tutin,  10  Bing.  396);  and  a  vendee  may  give  evidence  of  war* 
ranty,  although  a  note  of  the  sale,  and  receipt  of  the  money  contained  no 
notice  of  any  warranty  (Allen  v.  Pink,  4  M.  ds  W.  140).  So  parol  evidence 
is  admissible  of  a  memorandum  of  the  terms  of  a  lease,  not  signed  by  the 
lessor,  but  only  by  the-  wife  of  the  lessee  (R.  v.  St.  Martin's,  Leicester,  2 
Ad.  &  E.  210).  So,  where  it  appeared  that  at  the  time  of  the  hiring  of  a 
servant,  she  and  the  master  went  to  a  third  parly,  who,  by  their  direction 
then  entered  the  terms  of  the  hiring  in  writing,  which  was  not  signed  by 
either:  held,  pairol  evidence  admissible  (R.  v.  Wrangle,  ib.  614). 

A  joint-stock  company,  of  which  the  pit  and  deft,  were  both  directors, 
occupied  a  house  belonging  to  the  pit.  Plt.'s  solicitor  prepared  a  draft  lease, 
which  was  submitted  to  the  solicitors  of  the  company,  and  by  them  approved 
and  returned,  and  at  a  subsequent  meeting  of  the  directors  a  resolution  was 
passed,  empowering  the  solicitors  to  sign  the  agreement  on  behalf  of  the 
company,  which  was  never  done.  In  debt,  for  use,  &c.,  the  pit.  offered  the 
draft  in  evidence,  not  as  an  agreement  binding  j^er  se  (it  having  neither  date. 
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stamp,  nor  signatare),  but  to  show  that  the  occupation  was  to  be  by  the 
other  directors,  exclusive  of  himself;  held,  inadmissible  for  want  of  a  stamp, 
as  it  could  only  be  relied  on  as  proof  of  the  special  agreement ;  the  plt.'s 
position  precluding  him  from  maintaining  an  action  against  a  co-director 
upon  an  implied  contract  (Chadwick  v.  Clark,  1  C.  B.  700). 

Where  it  was  agreed,  in  writing,  that  A.  for  certain  considerations,  should 
have  the  produce  of  Boreham  meadow ;  it  was  held,  that  he  could  not  prove 
that  it  was  at  the  same  time  agreed  by  parol,  that  he  should  have  at  the 
same  time  both  Pulcrofl  and  Boreham  meadow  (Meres  v.  Ansell,  3  Wils. 
275;  see  Hope  v.  Atkins,  1  Pri.  143). 

So,  where  a  verlml  contract  is  made  for  the  sale  of  goods,  and  it  is  put 
into  writing  afterwards  by  the  vendor's  agent,  for  the  purpose  of  assisting 
bis  recollection,  but  not  signed  by  the  vendor,  it  may  be  proved  by  parol 
(Dalison  v.  Stark,  4  Esp.  163).  To  render  the  production  of  the  writing 
necessary,  it  must  appear  to  relate  to  the  question :  thus,  where  the  parol 
evidence  is  oflfered  to  prove  a  tenancy,  it  is  not  a  valid  objection  that  there 
is  some  written  agreement  relative  to  the  holding,  unless  it  was  made 
between  the  parties  in  the  relation  of  landlord  and  tenant,  and  is  still  sabsist- 
ing  in  force  (Doe  v.  Morris,  12  East,  237 ;  see  Stevens  y.  Penney,  2  Moo. 
349). 

Where  the  plt.'s  witness  proved  in  an  action  of  ejectment  an  acknowledg- 
ment by  the  defl.,  that  he  held  under  T.,  and  the  witness  further  stated,  that 
he  had  drawn  an  agreement  for  the  premises  between  the  pit.  and 
T. :  held,  that  the  pit.  was  bound  to  ^produce  the  writing  (Fenn  [  *498  ] 
V.  Griffith,  supra) :  and  parol  evidence  of  the  terms  of  a  demise 
is  receivable,  although  the  witness  called  to  prove  them  state  that  the  lessor 
read  them  from  some  paper  in  his  hand  at  the  time,  but  which  was  not 
shown  to  be  signed  by  the  lessee  (Trewhitt  v.  Lambert,  10  Ad.  &  E. 
470).  . 

The  party  desirous  of  excluding  such  evidence  may  ask  the  witness  in 
cross-examination,  whether  it  was  not  in  writing,  and  may  inquire  the  con- 
tents of  the  writing,  in  order  to  show  that  parol  evidence  is  not  admissible 
(Curtis  V.  Created,  1  Ad.  &  E.  167). 

Inadmissible  to  contradict  Writings^  If  the  terms  of  a  written  instru- 
ment are  not  ambiguous,  no  other  evidence  of  the  intention  of  the  parties 
will  be  admitted,  and  consequently  parol  evidence  will  be  refused,  though 
tending  to  show  the  real  meaning  of  the  parties  (Greaves  v.  Ashlin,  3  Camp. 
426);  or  the  usage  of  trade  (6  T.  R.  320;  2  Marsh.  141);  or  custom  of 
the  country  (2  B.  &  A.  746) ;  contrary  to  the  terms  of  the  written  agree- 
ment (3  Camp.  57 ;  1  Moo.  535;  1  Taunt.  347 ;  8  Taunt.  92).  Thus,  if  a 
note  be  made  payable  on  a  day  certain,  parol  evidence  is  not  admissible  to 
prove  it  payable  upon  a  contingency  (Dawson  v.  Walker,  1  Stark.  361 ; 
Foster  v.  Jolly,  1  C.  M.  &  R.  703).    * 

So,'  where  a  note  is  made  payable  on  demand,  parol  evidence  that  it  was 
at  the  time  of  making  the  note  agreed,  that  it  should  not  be  payable  until  a 
certain  event  happened,,  is  inadmissible  (Moseley  v.  Hanford,  10  B.  &  C. 
729;  Adams  v.  Wordley,  1  M.  &  W.  374).  It  is  an  inflexible  rule  not  to 
admit  parol  evidence  to  contradict  a  written  instrument,  unless  the  consider- 
ation be  illegal,  &c.  (see  '*  Fraud").  Therefore,  where  a  testatrix  gave,  in 
her  lifetime,  to  the  pit.  a  promissory  note,  to  pay  him  or  order,  **  on  demand, 
the  sum  of  100/.,  for  value  received,  and  bis  kindness  to  me,"  with  a  verbal 
engagement  on  the  part  of  the  pit.  that  the  note  should  not  be  demanded 
until  aAer  her  death :  lield>  in  an  action  upon  the  note,  that  parol  evidence 
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could  not  be  received  to  show  that  it  was  not  given  for  a  valuable  consider- 
ation, and  such  a  note  does  not  operate  by  way  of  testamentary  dispositiou  ; 
nor  is  it  void  on  the  ground  that  it  is  a  fraud  on  the  legacy  duty,  that  duty 
never  having  attached  upon  it,  and  there  being  nothing  to  show  that  the 
amount  passed  by  way  of  a  donatio  causd  mortis  (Woodbridge  v.  Spooner, 
3  B.  &  A.  233).  Where  a  bill  of  exchange,  purported  in  the  body  to  be 
drawn  for  ^'  200,"  but  the  figures  at  the  top  were  245/.,  the  stamp  being  for 
the  larger  amount :  held,  first,  that  as  this  was  a  patent  ambiguity,  evidence 
was  not  admissible  to  show  that  it  was  the  intention  of  the  parties  to  draw 
the  bill  for  the  larger  amount ;  secondly,  that  the  sura  mentioned  in  the  body 
of  the  bill  was  that  for  which  it  must  be  taken  to  have  been  drawn  (Sander- 
son V.  Piper,  5  Bing.  N.  C.  425 ;  Coltman,  J.,  diss.), 

A  bankrupt,  previous  to  his  bankruptcy,  gave  a  bond  to  trustees  for  pay- 
ment of  5000/.,  and  interest,  as  a  provision  for  his  daughter  on  her  marriage ; 
the  trustees  proved  the  amount,  and  a  petition  was  presented  to  expunge  the 
proof,  the  bankrupt  alleging  that  when  the  bond  was  given  it  was  under- 
stood between  him  and  the  obligees,  that  it  was  only  to  be  available  in  the 
event  of  a  certain  speculation  proving  successful :  held,  that  such  parol  evi- 
dence was  not  admissible  to  control  the  absolute  effect  of  the  bond  (Ex  parte 
Morley,  2  D.  &  Ch.  50).  In  an  action  for  not  accepting  lead,  bought  under 
a  written  contract,  by  which  it  "  was  to  be  delivered  in  the  river  Thames ;" 
the  defl.  pleaded  that  pit.  was  not  ready  to  deliver  within  a  reasonable  time,  on 
which  issue  was  joined.  The  evidence  was,  that  the  broker  who  made  the 
contract  for  the  pit.  stated  at  *the  time  that  the  goods  were  ready 
[  *499  ]  for  shipment,  that  the  usual  ports  of  shipment  for  London  were 
Gloucester  or  Liverpool,  but  that  the  lead  was  unavoidably 
delayed  in  its  transit  to  Gloucester :  held,  that  the  parol  representation  of 
the  broker,  that  the  lead  was  ready  for  shipment,  was  admissible,  not  to 
vary  the  written  contract,  but  as  one  of  the  data  from  which  the  reasona- 
bleness of  the  time  was  to  be  determined  (Ellis  v.  Thompson,  8  M.  &  W. 
446). 

So,  where  the  conditions  of  a  sale  described  the  trees  by  number  and 
kind,  saying  nothing  of  the  weight,  parol  evidence  that  the  auctioneer  had 
warranted  the  timber  of  a  certain  weight  was  rejected  (Powell  v.  Edmunds, 
12  East,  6;  Sheiton  v.  Livius,  2  Or.  ds  J.  411).  But,  where  the  printed 
catalogue  described  a  dressing-case  as  having  silver  fittings,  but  the  auc- 
tioneer, before  the  sale,  stated  that  the  fittings  were  only  plated,  but  did  not 
alter  the  catalogue,  and  the  deft,  became  the  purchaser;  in  an  action  against 
him  for  the  price,  the  declaration  of  the  auctioneer  was  admitted,  there 
being  no  contract  at  all  (Eden  v.  Biake,  13  M.  &  W.  614).  The  legal 
construction  of  instruments  may  not  be  altered  by  parol  testimony;'  as, 
where  an  agreement  for  the  sale  of  goods  says  nothing  as  to  time  of  deli- 
very, by  the  legal  construction,  the  delivery  must  be  in  a  reasonable  time, 
and  parol  evidence  that  they  were  to  be  taken  away  immediately  is  inadmis- 
sible (Greaves  v.  Ashlin,  3  Camp.  426 ;  Halliley  v.  Nicholson,  1  Pri.  404). 
Nor  is  it  admissible  to  show  that  the  parties  intended  to  use  a  word,  to  which 
by  statute  a  particular  and  well-known  meaning  is^attached,  in  another  and 
difilerent  sense,  there  being  no  language  in  the  instrument  to  support  such 
interpretation,  as  the  word  "Michaelmas-day,"  in  a  lease,  or  "bushel" 
(which  means  Winchester  measure)  in  a  contract  (Doe  v.  Lea,  11  East, 
812 ;  1  D.  &  R.  607 ;  4  T.  R.  314 ;  6  T.  R.  338 ;  4  Taunt.  102).  Nor 
to  connect  together  two  instruments  which  have  no  immediate  or  necessary 
reference  to  each  other  (11  East,  142;  1  Bing.  9,  196;  1  Ves.  jup.  326). 
Defects  and  blanks  in  the  writing  cannot  be  supplied  by  parol  evidence  (2 
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Stark.  Ev.  998 ;  3  Bing.  112).  It  is  not  admissible  to  prove  an  agreement, 
that  a  promissory  note  was  not  to  be  paid,  if  a  verdict  were  obtained  in  an 
action  then  pendinig  between  other  parties,  for  that  would  be  to  contradict  a 
written  contract  by  parol  evidence  (Foster  v.  Gully,  1  C.  M.  &  R.  703). 
The  effect  of  an  agreement,  under  seal,  cannot  be  altered  l^y  a  memoran- 
dum not  under  seal  (Wenham  v.  Fowle,  3  Dowl.  P.  C.  43). 

Where  a  written  agreement  was  to  take  goods  on  board  a  ship  "  forth- 
with," parol  evidence  is  not  admissible  to  show  that  they  were  to  be  taken 
on  board  in  two  days  (Simpson  v.  Henderson,  Moo.  &  M.  300).  An  abso- 
lute sale  of  a  reversion  cannot  be  qualified  by  evidence  of  a  parol  agree- 
ment, that  the  accruing  rent  was  to  be  apportioned  (Flinn  v.  Calow,  1  Man. 
&  G.  589).  In  an  action  on  a  written  contract  between  pit.  and  B.,  pit. 
may  show  by  parol  evidence  that  the  contract  was,  in  fact^  though  not  in 
form,  made  by  B.,  not  on  his  own  account,  but  as  agent  of  defl.  (Wilson  v. 
Hart,  7  Taunt.  295).  But  if  the  agent  sign  in  his  own  name,  he  cannot 
afterwards  defeat  an  action  by  proving  that  he  signed  only  as  agent  for 
another  (Magee  v.  Atkinson,  2  M.  &  W.  440 ;  Jones  v.  Littledale,  6  Ad.  & 
E.  486).  Mere  words  of  description  in  a  deed  not  operating  by  way  of 
estoppel,  may  be  contradicted  by  parol ;  thus,  the  lessee  of  land  described 
as  meadow,  may  prove  it  to  be  arable,  in  an  action  by  the  lessor;  for 
ploughing  it  up  (Skipwith  v.  Green,  1  Stra.  tJlO) ;  or  that  land  described 
as  containing  500  acres,  does  not  in  fact  contain  so  much  (Bac.  Abr.  Pieas, 

A  written  contract  of  hiring  stated  that  the  pauper  agreed  to 
*serve,  and  lose  no  time  on  our  account,  to  do  our  work  well  and  [  *500  ] 
behave  himself  in  every  respect  as  a  good  servant;  it  appeared 
that  the  pauper  absented  himself  occasionally  on  holidays  during  the  year; 
held,  that  the  witness  might  be  asked  whether  it  was  not  the  custom  of  per- 
sons employed  in  the  particular  trade,  under  contracts  like  that  of  the  pau- 
per, to  have  certain  holidays  in  the  year  and  the  Sundays  to  themselves 
(Reg.  V.  Stoke-upon-Trent,  6  Q.  B.  303).  By  a  written  contract  the  pit. 
agreed  to  perform  at  deft.'s  theatre,  and  he  agreed*  to  engage  her  for  three 
years,  and  pay  her  a  salary  of  5t,  6/.,  and  7/.  per  week  in  those  years 
respectively:  held,  that  parol  evidence  was  admissible,  to  show,  that  accord- 
ing to  the  uniform  usage  of  the  theatrical  profession,  the  pit.  was  to  be 
paid  only  during  the  theatrical  season;  that  is,  during  the  time  when 
the  theatre  was  open  for  performance  (Grant  v.  Maddox,  15  M.  &  W, 
737). 

In  ejectment  for  a  forfeiture,  it  appeared  that  A.,  by  an  agreement  in 
writing,  let  to  B.  a  house,  at  the  rent  of  60/.  a  year,  to  be  paid  quarterly, 
and  B.  was,  within  three  calendar  months,  to  erect  a  shop-front,  and  if  not, 
it  was  agreed  that  it  should  be  lawful  lor  A.  or  bis  agent,  to  retake  posses* 
sion,  and  the  afrrecment  should  be  null  and  void.  B.  continued  in  possession, 
and  enlarged  the  window ;  but,  as  the  pit.  contended,  did  not  erect  a  shop- 
front.  After  a  quarter's  rent  became  due,  and  after  the  expiration  of  three 
months  from  the  date  of  the  agreement,  A.'s  son,  the  father  being  too  ill  to 
attend  to  business,  made  a  demand  of  a  quarter's  rent,  which  B.  offered  to 
pay,  if  he  would  indemnify  him  for  a  sum  which  ho  had  paid  as  a  penalty 
to  A.'s  lessor  for  carrying  on  a  trade  in  the  premises,  which  was  refused. 
At  the  trial,  B.,  the  deft.,  contended  that  he  had  made  a  shop-front  which 
answered  the  purposes  of  his  trade,  and  he  offered  to  show,  that  A.  held  the 
premises  under  a  lease  from  C,  which  contained  a  clause  enforcing  a  pen- 
alty upon  I  he  lessee  if  he  allowed  a  trade  to  be  carried  on  upon  the  premt« 
ses,  from  which  it  was  to  be  inferred,  that  the  word  "  shop-front"  in  the 
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agreement  was  used  in  a  pnrticular  sense,  bat  this  evidence  was  rejected. 
Held,  that  it  was  clearly  inadmissible  to  explain  the  meaning  of  the  word 
shop-front  in  the  agreement  (Doe  v.  Birch,  1  M.  &  W.  402). 

A  written  document,  from  which  a  particular  contract  would  in  ordinary 
cases  be  implied,  may  be  shown  by  parol,  to  have  been  made  under  circum- 
stances which  preclude  such  implication.  Therefore,  where  a  party  to 
whom  money  was  due  from  the  owner  of  goods  sold  by  auction,  agreed 
with  the  owner  before  the  auction,  that  the  goods  which  he  might  purchase, 
should  her  set  against  the  debt,  and  became  purchaser  of  goods,  and  was 
entered  as  such  by  the  auctioneer,  it  was  held  that  he  was  not  bound  by  the 
printed  conditions  of  sale  which  specified  that  the  purchasers  should  pay  a 
part  of  the  price  at  the  time  of  the  sale,  and  the  rest  on  delivery  (Bartlett 
V.  Purnell,  4  Ad.  &  E.  792),  Parol  evidence  was  admitted  to  explain  the 
following  document :  **  Diet,  of  practice,  80/.  per  annum  for  five  years, 
commencing  Michaelmas  1628;  60/.  per  annum  for  the  rest  of  Mr.  Lee's 
life,  if  he  survive  the  five  years,  payable  in  either  case  quarterly,  Mr.  Lee 
to  separate  the  practices,  K.  B.  and  C.  P."  (Sweet  v.  Lee,  4  Sco.  N.  R.  77);  . 
but  that  as  it  was  an  agreement  not  to  be  performed  within  a  year,  and  as 
no  consideration  was  stated  on  the  face  of  it,  it  was  within  the  Statute  of 
Frauds  (lb.).  Parol  evidence  is  not  admissible  to  show  an  understanding 
between  the  parties  that  the  rent  should  commence  from  a  later  day  than 
that  named  in  the  agreement  under  which  the  deA.  occupied  the  premises 
rHenson  v.  Cooper,  3  Sco.  N.  R.  48).  Where  ^premises  wefe 
[  *501  ]  demised  to  B.  and  C.  jointly,  evidence  that  it  was  intended  that 
B.  should  be  the  sole  tenant,  and  C.  merely  a  surety,  was  rejected 
(R.  &  Great  Watering,  8  Nev.  &  M.  47). 

Parol  proof  was  received  that  pit.  had  made  certain  admissions  on  his 
examination  before  commissioners  of  bankrupts,  although  the  written  exnmi« 
nation  produced  by  the  deft.'s  witness  contained  no  such  admissions  (Row- 
land V.  Ashby,  Ry.  &  M.  231) ;  so  parol  evidence  may  be  given  of  addi- 
tional statements  made  by  the  examined  to  those  contained  in  the  written 
examination  taken  by  a  magistrate  on  a  criminal  charge  (Venefra  v.  John- 
son, 1  Moo.  &  R.  316). 

Where  the  parties  to  a  charter-party  aflerwards  agreed  by  parol  for  the 
use  of  the  ship  for  a  time,  before  the  charter-party  attached,  parol  evidence 
was  received  in  an  action  of  assumpsit  on  this  latter  agreement  (White  v. 
Parkin,  12  East,  578).  And  where  a  similar  instrument  provided  that  the 
cargo  should  be  put  on  board  plt.'s  ship  at  defl.*s  expense,  and,  upon  refusal 
to  do  so  by  dei\.'8  agent,  the  captain  employed  men  to  do  it:  hpld,  that  pit. 
might  recover  the  expenses  in  an  action  on  an  implied  contract  to  repay 
them  (Fletcher  v.  Gillespie,  3  Bing.  635).  Where  a  landlord  entered  into 
a  parol  agreement  with  the  pit.  to  pay  20/.  towards  repairs,  in  consideration 
that  he  would  become  tenant,  and  the  pit.  became  tenant,  and  did  the  repairs: 
held,  that  pit.  could  recover  on  an  account  stated,  though  the  lease  contained 
no  such  agreement  (Seago  v.  Deane,  4  Bing.  459). 

The  deft,  became  tenant  to  the  pit.  of  a  farm  from  year  to  year  by  parol, 
but  afterwards  signed  an  agreement  containing  certain  stipulations  as  to  the 
mode  of  tillage.  In  an  action  for  breaches  of  those  stipulations,  the  agree- 
ment on  being  produced,  contained  an  erasure  in  the  term  of  years  men- 
tioned in  the  habendum,  which  was  altered  from  seven  to  fourteen  years : 
held,  that  the  agreement  might  be  received  in  evidence  without  any  explana- 
tion of  the  erasure,  the  term  of  years  being  immaterial  to  the  parol  contract 
between  the  parties  to  hold  from  year  to  year,  subject  only  to  the  terms  of 
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the  agreement  as  to  the  cultivation  of  the  land  (Falmouth  v.  Roberts,  9  M. 
&  W.  469). 

Where  a  party  has  entered  into  a  written  contract,  which  stated  him  to  be 
the  owner,  evidence  is  not  admissible,  in  an  action  upon  the  contract  by  liis 
principal,  to  show  that  he  was  agent,  not  owner  (Humble  v.  Hunter,  12  Jur* 
121 ;  17  Law  J.  350,  Q.  B.). 

The  defi.  ordered  goods  by  letter,  which  did  not  mention  any  time  for 
payment:  the  pit.  sent  the  goods  with  an  invoice:  held  that  parol  evidence 
was  admissible  to  show  that  the  goods  were  supplied  on  credit,  the  letter  not 
being  a  valid  contract  within  the  Statute  of  Frauds  (Lockett  v.  Nicklin,  2 
Exch.  Rep.  93). 

By  a  written  agreement  the  pit.  undertook  to  do  work  for  the  del^.  on  the 
houses  in  *' South-street  and  Southampton-street."  It  appeared  that  at 
the  date  of  the  agreement  the  deft,  had  land  and  houses  in  South-street,  but 
had  nothing  in  Southampton-street :  held,  that  the  agreement  being  unam- 
biguous, evidence  was  not  admissible  to  show  that  the  word  '*  and"  was 
inserted  by  a  mistake,  and  that  it  was  a  misdirection  to  leave  it  to  the  jury 
to  say  what  was  the  intention  of  the  parties  (Hitchins  v.  Groom,  5  C.  B. 
516). 

Evidence  of  usage  is  admissible  to  explain  an  ambiguous  grant,  and  the 
construction  of  such  a  grant  is  for  the  jury,  and  not  for  the  judge  (Doe  d. 
Kinglake  v.  Beviss,  18  Law  J.  628,  C.  P.). 

'  In  an  action  against  the  defL  for  not  accepting  linseed,  bought  by  him  of 
the  pit.  under  a  contract,  which  stipulated  that  fourteen  days  were  to  be 
allowed  for  the  delivery  of  thelinseed  from  the  time  of  the  ship  being  ready 
to  discharge :  held,  that  the  contract,  not  being  ambiguous  in  its  terms,  the 
judge  was  right  in  rejecting  evidence  of  its  meaning  (Sotilichos  v.  Kemp,  18 
Law  J.  36,  Exch.). 

Although  a  contract  may  not  be  capable  of  being  performed  within  a  year, 
yet  an  agreement  between  the  contractor  and  another  person  to  share  in  the 
profits  of  the  undertaking  is  not  such  an  agreement  as  by  the  4th  section  of 
the  Statute  of  Frauds  (29  Car.  II.  c.  3)  is  required  to  be  in  writing,  but  may 
be  proved  by  parol  evidence  (M-Kay  v.  Rutherford,  13  Jur.  21,  Pri.  C). 

When  admissible  to  vary  the  DaUy  ^c]  A  deed  does  not  take  effect  from 
the  date.  Parol  evidence  is  admitted,  to  prove  a  deed  delivered  on  a  different 
day  from  that  on  which  it  professes  to  have  been  (Steel  v.  Mart,  4  B.  js  C. 
272  ;  6  D.  &  R.  329). 

So,  to  prove  a  consideration,  if  averred  where  none  is  mentioned  in  the 
deed  (Mildmay's  case,  1  Rep.  176  a;  Peacock  v.  Monk,  1  Ves.  128).  To 
prove  an  additional  consideration,  not  contrary  to  the  deed ;  as,  for  instance, 
marriage  (lb. ;  Wilkes  v.  Beamont,  Dy.  146  a;  TuU  v.  Parlett,  Moo.  &  M.  472  ; 
Clifford  V.  Tyrrell,  6  Jur.  921,  Ch.).  So,  where  a  conveyance  to  husband 
and  wife  and  their  heirs,  as  joint  tenants,  stated  the  consideration  to  be 
''200/.  now  in  hand,  duly  paid  by  husband  and  wife,"  evidence  was 
admitted  to  show  that  the  money  belonged  to  the  wife  only,  so  as  to  defeat 
the  claim  of  the  husband's  assignees  (Doe  v.  Statham,  7  D.  &  R.  141). 

In  an  action  by  payee  against  maker  of  a  promissory  note,  the  deft,  may 
show  that  there  was  no  consideration,  or  that  it  has  failed  (Abbott  v.  Ken- 
(Iricks,  1  Mao.  &  G.  791  ;  4"Jur.  1113). 

So,  in  a  settlement  case,  where  the  deed  stated  the  consideration  of  the 
purchase  to  be  28/.,  to  prove  it  in  fact  30/.  (Rex  v.  Scammonden,  3  T.  R. 
474).    So,  where  the  consideration  was  stated  to  be  30/.,  it  may  be  shown 


601  PAROL  EVIDENCE. 

to  be  less  (R.  v.  Mattingly,  2  T.  R.  12;  see  Doe  v.  Ford,  »  Ad.  &  B.  649); 

so  that  *moDey,  stated  in  a  deed  of  apprenticeship  to  have  been 
[  *502  ]  paid  by  J.  M.,  was  in  fact  parish  money  (R.  v.  Llangunner,  9  B. 

&  Ad.  ^16).  A  parish  may  show  a  settlement  by  renting  a  tene- 
ment  in  parish  R.,  though  the  lease  describes  it  as  in  parish  A.  (R.  v.  Wick- 
ham,  2  Ad.  &  E.  517).  These  latter  cases  went  on  the  ground  that,  as  the 
parish  ofRcers  were  not  parties  to  the  deed,  they  were  not  estopped  by  it 
(lb.).  Appellants  against  an  order  of  removal,  proved  that  J.  J.,  iho  father 
of  the  pauper's  wife,  having  several  children,  agreed  with  them,  that  part  of 
certain  land,  of  which  he  was  seised  in  fee,  should  be  allotted  to  each  child: 
in  pursuance  thereof,  on  the  marriage  of  the  pauper,  in  1808,  a  portion  of 
the  land  was  allotted  to  him,  upon  which  he  built  a  house,  and  resided  upon 
it  for  sixteen  years,  and  then  sold  the  whole  for  60/.  to  a  party  who  held  it 
ever  since  ;  the  respondents  then  produced  a  conveyance  to  the  pauper  of 
the  land  in  question,  in  1815,  by  S.  J.,  the  eldest  son,  and  heir  at  law  of  J. 
J.,  reciting  that  the  pauper  had  agreed  to  purchase  the  above  parcel  of  land 
of  S.  J.  and  had  paid  him  two  guineas  for  the  same,  but  no  conveyance 
thereof  had  yet  been  made ;  and  then  expressed,  that  in  consideration  of  that 
sum  J.  S.  bargained  and  sold:  held,  that  the  appellants  were  not  estopped 
by  the  recital  of  this  deed  from  giving  parol  evidence  that  the  consideration 
stated  in  the  deed  was  never  paid,  or  intended  to  be  paid ;  and  that  the  deed 
was  made  for  the  purpose  of  confirming  the  pauper's  title  to  the  land  allotted 
to  him,  in  virtue  of  the  above-mentioned  parol  agreement  (R.  v.  Cheadle,  3 
B.  &  Ad.  833). 

The  lessee  of  land  described  as  meadow  may  prove  it  to  be  arable,  in  an 
action  by  the  lessor  for  ploughing  it  up,  it  being  mere  description,  and  not 
operating  by  way  of  estoppel ;  or  he  may  prove  that  land  describing  as 
containing  500  acres,  does  not,  in  fact,  contain  so  many  (Shipwith  v.  Green, 
1  Stra.  610). 

Whatever  is  wanting  to  show  the  consideration,  and  from  whom  it  moves, 
may  be  supplied  by  evidence  dehors  the  deed,  where  such  evidence  does  not 
contradict  it  (Hartopp  v.  Hartopp;  17  Ves,  jun.  192). 

Admissible  to  prom  Fraud,  Error,  or  ^legality.']  The  terms  of  a  written 
undertaking  cannot  be  varied,  unless  there  is  fraud  (Hills  v.  Warner,  1 
Dowl.  680).  Where  fraud  is  imputed,  any  consideration,  however  contrary 
to  the  instrument,  may  be  proved  (B.  N.  P.  173 ;  Parton  v.  Popham,  9  East, 
421).  In  order  to  set  aside  a  will  for  fraud,  what  passed  at  the  signing, 
and  what  the  testator  said,  may  be  proved  by  parol  (Doe  v.  Allen,  8  T.  R. 
147).  The  party  charged  with  fraud  may  not  prove  any  other  consideration 
than  that  stated  (Clarkson  v.  Hanway,  3  P.  Wms.  203). 

Every  matter  which  in  law  avoids  a  written  instrument  whether  fraud, 
illegality,  want  of  stamp,  &c.,  may  be  proved  by  parol,  however  contradic- 
tory to  its  tenor,  if  the  pleadings  raising  the  question  be  adapted  to  such  evi- 
dence. So,  where  a  conveyance  of  land  was  expressed  to  be  for  the  consi- 
deration of  30/.,  yet,  in  order  to  avoid  the  settlement  of  a  pauper,  it  may  be 
shown  that  the  purchase-money  did  not,  in  fact,  amount  to  30/.  (R.  v.  Mat- 
tingley,  2  T.  R.  12 ;  see  Doe  v.  Ford,  3  Ad.  &  E.  649).  Evidence  is  some- 
times admissible  to  show  a  mistake  in  writing ;  thus,  a  contract  usurious  on 
the  face  of  it,  may  be  explained  by  showing  it  was  made  so  by  a  clerical  error 
(Anon.  1  Free.  K.  B.  253 ;  Booth  v.  Cooke,  ib.  264).  So,  a  house  misde- 
scribed  in  a  lease  as  No.  38,  may  be  shown  to  be  in  truth  No.  35  (Hutchins 
v.  Scott,  2  M.  &  W.  816,  per  cur.).  But  where  a  verdict  and  judgment 
were  given  in  evidence  to  prove  a  public  way,  the  court  would  not  admit 


PAROL  EVroENCB.  •SOS 

proof  that  the  verdict  was  entered  ^erroneously  hy  the  mistake  of  the  officer 
(Reed  v.  Jackson,  1  East,  855). 

No  weight  is  to  be  given  to  parol  evidence  which  is  contrary  to  the  obvi- 
ous construction  of  written  documents,  confirmed  by  the  acts  of  the  parties, 
and  their  acquiescence;  although  hardly  any  length  of  time  would  bar  them 
against  fraud,  if  proved  (Attwood  v.  Smale,  6  CI.  &  Fin.  232). 

Admissible  to  prove  Usages  and  Customs.]  A  custom  affecting  a  contract 
has  been  proved  by  parol  testimony,  in  order  to  aid  the-  construction  of  the 
instrument,  on  the  ground  that  the  parties  contracted  subject  to  the  operation 
of  the  custom ;  as,  if  a  ship  be  warranted  to  depart  with  convoy,  the  usage 
of  merchants  is  admitted  to  show  that  this  meant  convoy  from  usual  place 
of  rendezvous  (Lathullier's  case,  2  Salk.  443). 

So,  where  a  ship  was  chartered  to  take  coals  to  Algiers,  and  the  charter- 
party  stipulated,  that  the  ship  should  be  unloaded,  weather  permitting,  at  a 
certain  rate  per  diem^  to  reckon  from  the  time  of  the  vessel  being  ready  to 
unload,  and  **  in  turn  to  deliver, ^^  In  an  action  by  the  owners  against  the 
charterers  for  an  alleged  detention,  the  defls.  proved  at  the  trial,  that  the 
coals  were  for  the  use  of  the  French  marine,  who  made  special  regulations 
with  all  their  contractors  with  reference  to  ''  the  turn  to  deliver,"  according 
to  which  the  delivery  was  *^in  turn,"  and  that  these  regulations  formed  part 
of  those  of  the  port :  held,  that  the  deAs.  had  a  right  to  prove  that  the  con- 
tract was  entered  into,  with  reference  to  the  known  recognised  use  of  the 
words,  *'  in  turn  to  deliver'*  among  persons  conversant  in  the  trade,  and  that 
a  question  put  by  the  deft.,  whether  there  was  any  general  understood  mean- 
ing of  these  words  among  shippers  and  merchants  entering  into  charter- 
parties  with  respect  to  the  commerce  than  under  investigation,  was  unobjection- 
able (Robertson  v.  Jackson,  2  C.  B.  412).  But  where  a  ship-broker  engaged 
with  a  ship-owner  to  have  a  full  cargo  for  the  shfp,  the  rates  of  freight  for 
which  would  average  40s.  per  ton,  and  at  least  nine  cabin  passengers  ;  the 
contract  was  fulfilled  as  to  the  cabin  passengers,  but  the  average  rate  of 
freight  for  goods  amounted  to  32«.  only  per  ton ;  he  shipped  on  board,  how- 
ever, several  steerage  passengers,  whose  passage-money,  after  deduction  for 
diet,  d&c,  when  added  to  the  freight  of  the  cargo,  properly  so  called,  made 
the  average  earnings  of  the  whole  ship  per  ton  amount  to  more  than  405. : 
held,  that  as  this  was  an  unusual  contract,  evidence  was  inadmissible  to  show 
that  the  terms  "cargo,"  and  *•  freight,"  used  with  reference  to  the  voyage  on 
which  the  ship  was  engaged  would,  by  the  general  usage  and  course  of  the 
trade,  be  considered  to  comprise  steerage  passengers,  and  the  net  profit  arising 
from  their  passage-money  (Lewis  v.  Marshall,  7  Man.  &  G.  729). 

By  charter-party  it  was  covenanted,  that  the  owner  should  take  on  board 
a  cargo  of  mahogany  at  H.,  and  carry  the  same  thence  to  N.,  and  there 
make  a  true  delivery  of  the  cargo  agreeably  to  bills  of  lading,  and  the 
freighter  covenanted  to  pay  freight  for  the  same  on  such  true  delivery,  at 
the  rate  of  3/.  8ff.  per  ton  of  400  superficial  feet  freight  measurement.  In 
an  action  for  non-payment  of  freight,  deft,  pleaded — 1st,  that  by  the  usage 
of  the  Honduras  trade,  an  amount  for  the  freight  of  the  cargo  called  a  freight 
measurement  should  be  produced  to  the  freighter  by  the  owner  or  master,  on 
receiving  the  cargo  before  the  freight  is  payable,  which  was  not  done;  2ndly, 
that  it  was  the  duty  of  the  deft,  to  deliver  a  freight  measurement  of  the  cargo, 
and  that  he  had  not  done  so.  Demurrer  :  held,  both  pleas  bad,  as 
such  supposed  condition  precedent  *could  not  be  added  to  the  [  *504  ] 
charter-party,  and  as  the  usage  might  have  been  admitted  in  evidence 
at  the  trial,  to  explain  the  terms  on  which  such  measurement  was  to  be  mide 
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(Gibbon  v.  Young,  2  Moo.  224),  In  an  action  upon  a  charter-party  for 
freight  upon  goods  at  B.  for  L.,  stating  that  cotton. was  to  be  "calculated  at 
fifty  cubic  feet  per  ton ;"  held,  that  deft,  might  show  an  usage  in  the  trade, 
that  the  measurement  was  to  be  calculated  when  the  cotton  was  taken  from 
a  screw  at  B.,  though  it  appeared  that  it  afterwards  expanded  considerably 
before  it  was  shipped,  and  again  when  it  was  unloaded  at  the  port  of  delivery ; 
and  also,  that  the  pit.  might  show  that  he  refused  to  receive  the  cotton  accord- 
ing to  such  measurement,  and  that  he  measured  it  when  on  board,  and  deliv- 
ered an  account  of  such  measurement  to  the  shippers  (Bottomley  v.  Forbes, 
6  Bing.  N.  C.  121). 

If  a  word  has  acquired  a  particular  meaning  in  a  certain  trade,  that  mean- 
ing wjll  be  applied  to  it  in  construing  a  written  contract  respecting  the  trade, 
hpt  it  must  be  distinctly  proved  that  the  word  has  acquired  that  particular 
meaning  (Taylor  v.  Briggs,  2  C.  &  P.  525).  On  a  written  agreement  for 
the  hire  of  a  vessel  to  be  made  ready  to  take  on  board  "  forthwith,"  evidence 
is  inadmissible  to  show  that  the  parties  agreed  that  the  vessel  should  be  ready 
in  two  days;  but  evidence  of  the  known  circumstances  of  the  vessel  is  re- 
ceivable to  show  how  soon  she  might  reasonably  be  expected  to  be  ready 
(Simpson  v.  Henderson,  Moo.  &  M.  300). 

So,  parol  evidence  to  explain  the  meaning  of  days  in  a  bill  of  lading  is 
admissible  (Cochran  v.  Retberg,  3  Esp.  121).  So,  to  explain  the  term 
*.'  privilege,"  in  a  contract  between  ship-owner  and  captain  (Birch  v.  Depeys- 
ter,  4  Camp.  315).  So,  to  show  the  meaning  of  "mess  pork,  of  S.  and 
Co."  (Powell  V.  Horton,  3  Sco,  110).  So,  to  explain  the  meaning  of  the 
"word  level  in  a  mining  lease  (Clay  ton  v.  Gregson,5  Ad.  ds  E*.  302).  So,  the 
clerk  in  an  office  in  which  an  account  was  kept,  was  permitted  to  explain  a 
particular  item  (Hood  v.  Reeves,'3  C.  &  P.  532).  So,  that  18  pockets  of 
hops  at  100s.,  expressed  in  a  sold  note,  meant  the  price  per  cwt.  (Spicer  v. 
Cooper,  1  Gal.  &  Dav.  52;  5  Jur.  1036).  So,  to  show  that  the  gulf  of 
Finland  is  considered  by  mariners  to  be  within  the  Baltic  (Uhde  v,  Walters, 
3  Camp.  16);  or  the  Mauritius  to  be  an  East  India  island  (Robertson  v. 
Money,  R.  &  M.  75).  Where  an  insurer  was  told  that  the  ship  would  sail 
from  St.  Domingo  in  October,  he  may  show  that  this  was  understood  among 
merchants  to  mean  between  the  25th  and  end  of  October  (Chaurand  v.  An- 
gerstein,  Pea.  43).  Parol  evidence  is  admissible  to  show  the  meaning  of  the 
words  "  across  the  country,"  in  a  racing  wager  (Evans  v.  Bratt,  3  Man.  6c 
G.  759).  Where  the  captain  of  a  ship  agreed  to  convey  a  boat  of  certain 
dimensions  for  the  pit.,  evidence  W2^s  admitted  on  behalf  of  the  captain  to 
show  that  the  practice  was  to  remove  the  deck  of  such  boats,  when  put  on 
board  (Haynes  v.  Holliday,  7  Bing.  687). 

So,  apparent  variances  between  bought  and  sold  notes  may  be  reconciled 
by  the  evidence  of  brokers  (Bold  v.  Rayner,  1  M.  &  W.  343 ;  Spicer  v. 
Coof)er,  1  Gal.  &  Dav.  52 ;  5  Jur.  1086). 

The  defi.'s  traveller  entered  and  signed  in  the  plt.'s  order  book  a  contract 
in  the  following  terms:  "Of  E.  G.  thirty-nine  pockets  Sussex  hops,  Spring- 
ett's;  five  pockets  Kenwards,78«.  Springett's  to  wait  orders."  In  an  action 
for  non-delivery  of  thirty-nine  pockets :  held,  that  parol  evidence  of  the 
course  of  dealing  between  the  parties  was  not  admissible  to  show  that  the 
sale  was  at  a  credit  of  six  months  (Ford  v.  Yates,  2  Sco.  N.  R.  645 ;  2 
Man.  d^  G.  549).  And  where  instructions  were  given  by  a  principal  residing 
out  of  England  to  his  factor  to  sell  corn,  evidence  of  a  custom  in 
[  ^505  ]  the  ^London  market,  to  sell  in  the  factor's  own  name,  is  admissible 
to  explain  the  instructions  (Johnson  v.  Usborn,  1 1  Ad.  &  E.  549). 

The  cases  go  no  farther  than  to  permit  the  explanation  of  words  used  in  a 
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sense  difTerent  from  their  ordinary  meaning,  or  the  addition  of  known  terms, 
not  inconsistent  with  the  written  contract  (Trueman  v.  Loader,  11  Ad.  dm  B. 
589,  per  cur.).  It  has  been  doubted  whether  the  practice  of  admitting  parol 
evidence  has  not  been  carried  to  inconvenient  length  (Anderson  v.  Pitcher, 
2  B.  &  P.  168).  The  plain  words  of  an  instrument  cannot  be  contradicted 
by  the  usage  of  trade ;  therefore,  where  a  policy  of  insurance  was  "  on  the 
ship,  until  moored  at  anchor  twenty-four  hours,  and  on  the  goods,  until  dis- 
charged and  safely  landed,"  evidence  of  a  usage,  that  the  risk  on  the  goods 
as  well  as  the  ship  expired  in  twenty-four  hours  afler  the  mooring,  was  in- 
admissible (Parkinson  v.  Collier,  Park,  Ins.  416).  So,  in  an  action  on  war- 
ranty of  "  prime  singed  bacon,"  a  practice  of  the  trade  to  receive  bacon  in 
some  degree  tainted  is  inadmissible  (Yates  v.  Pym,  6  Taunt.  446).  Where 
the  contract  was  for  the  delivery  of  "  ware  potatoes,"  it  appeared  that  the 
term  "  ware"  applied  equally  to  all  kinds  of  potatoes,  and  meant  the  best  or 
largest  of  any  kind :  held,  that  evidence  to  show  that  a  particular  sort,  called 
"  Regent's  Ware,"  was  intended,  was  inadmissible  (Smith  v.  JefTereys,  15 
M.  &  W.  561).  In  a  contract  for  the  sale  of  tallow  bythedefl.  in  the  name 
of  a  broker,  who  was  his  known  representative,  the  deft,  was  not  allowed  to 
show  a  custom  of  trade  upon  such  a  contract,  to  look  to  the  broker  for  its 
completion  (Trueman  v.  Loder,  supra).  Parol  evidence  is  inadmissible  to 
explain  the  meaning  of  the  words  '*  more  or  less"  in  a  mercantile  contract, 
semble^  (Cross  v.  Eglin,  2  B.  &  Ad.  106).  How  far  such  a  contract,  reduced 
to  writing  and  signed  by  the  parties,  which  is  silent  on  a  particular  point, 
may  have  that  .silence  supplied  by  evidence  of  the  general  course  and  usage 
of  the  trade  to  which  it  relates,  is  a  question  which  it  would  be  difficult  to 
answer  with  correctness  and  precision  (Whitiaker  v.  Mason,  2  B.  dc  C.  369, 
per  Tindal,  C.  J.).  A  stockbroker  having  an  order  to  purchase  shares  in  a 
foreign  railway,  bought  a  letter  of  allotment.  There  were  no  shares  in  the 
market,  and  the  practice  of  the  Stock  Exchange  was  to  buy  and  sell  letters 
of  allotment  as  shares  in  that  railway.  In  an  action  for  the  value  and 
broker's  commission :  held,  that  the  jury  were  properly  directed  to  consider 
whether  the  order  was  to  buy  that  which  was  sold  in  the  market  as  shares, 
or  wait  until  the  actual  shares  were  procurable  (Mitchell  v.  Mewhall,  15  Law 
J.,  N.  S.,  Exch.  292 ;  Lambert  v.  Heath,  ib.  297). 

Usage  of  trade  is  a  general  and  prevailing  course  of  business,  and  wit- 
nesses who  are  called  to  prove  it  should  call  their  minds  to  revolve  over 
instances  which  occurred  to  them  of  its  having  been  acted  upon  (Hall  v. 
Benson,  7  C.  &  P.  911).  It  cannot  be  supported  by  evidence  of  opinions 
merely  (Cunningham  v.  Fonblanque,  6  C.  &  P.  44). 

Evidence  of  the  usage  of  trade  is  admissible  to  show  the  meaning  of  am- 
biguous words  in  a  packer's  receipt  for  goods  (Bowman  v.  Horsey,  2  Moo. 
6i  R.  85). 

Parol  evidence  to  explain  an  imperfectly- worded  written  contract,  even 
where  some  parts  of  it  are  difficult  to  be  understood  alone,  is  not  admissible, 
even  although  the  chief  question  in  the  cause  is  the  nature  of  the  contract 
which  has  been  rendered  doubtful  by  partial  and  incomplete  alterations,  and 
which,  therefore,  seems  to  require  to  be  supplied  and  perfected  by  some  such 
additional  words  as  the  evidence  rejected  would  have  furnished  ;  and  although 
it  contains  dubious  words,  involving  it  in  uncertainty  as  to  whether  it  pur- 
ports to  be  a  sale  of  particular  merchandise,  to  arrive  by  a  certain 
*  vessel,  or  of  such  merchandise  generally,  whenever  the  contract-  [  *506  ] 
ing  party  should  receive  sufficient  to  supply  the  purchaser  with  the 
quantity  (Halliley  v.  Nicholson,  1  Pri.  404). 

If  one  construction  of  a  charter-party  be  much  in  favour  of  one  of  the 
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parties,  and  an  opposite  construction  be  equally  in  favour  of  the  other,  the 
evidence  of  the  broker  through  whom  it  was  entered  into,  as  to  what  was 
said  at  the  time  of  the  execution,  is  of  too  dangerous  a  nature  to  be  much 
relied  upon  (Taylor  v.  Briggs,  2  C.  dz;  P.  5i5).  Evidence  of  usage  was  ad- 
mitted to  prove  that  a  master  had  the  privilege  of  taking  out  a  few  articles 
for  private  trade,  in  explanation  of  a  charter-party  which  gave  the  shipper 
the  exclusive  use  of  the  ship  and  cabin,  the  master  not  being  allowed  to  take 
any  passengers  (Donaldson  v.  Forster,  Ab.  Sh.  222). 

Where  the  pit.  relies  upon  a  mercantile  custom  to  support  his  claim  for 
commission  to  a  certain  amount,  defl.  may,  without  special  plea,  produce 
evidence  to  show  that  under  certain  circumstances  the  custom  is  to  pay  but 
half  that  amount,  the  evidence  being  offered  to  show  thnt  the  contingent  re- 
duction was  part  of  the  original  contract,  and  not  that  it  was  a  subsequent 
alteration^  so  as  to  create  a  new  contract  (Broad  v.  Aylmer,  5  Nev.  dc  Nf. 
.418). 

On  an  application  to  a  creditor  to  enter  into  a  composition,  he  was  re- 
quested to  write  down  what  he  was  willing  to  do;  he  afterwards  wrote,  "I 
hereby  agree  on  payment  of  10*.  in  the  pound  to  give  a  full  discharge:" 
held,  that  evidence  of  the  conversation  with  the  creditor  was  admissible  to 
show  the  purpose  for  which  the  writing  was  given  (Reay  v.  Richardson,  2 
C.  M.  &  R.  422). 

Customary  rights,  as  of  a  heriot,  though  not  expressed  in  the  lease,  may 
be  shown  by  parol  (White  v.  Sayer,  Palm.  211) ;  or  that  the  lessee  is  entitled 
1o  an  away-going  crop,  though  not  mentioned  in  the  instrument  (Wiggles- 
worth  v.  Dallison,  1  Doug.  201 ;  Senior  v.  Armitage,  Holt,  N.  P.  197);  but 
neither  is  proof  of  the  usage  of  merchants  to  contradict  the  plain  words  of 
the  policy  (Parkinson  v.  Collier,  Park,  Ins.  416);  nor  is  a  customary  right 
to  be  proved,  if  excluded  by  the  express  terms,  or  necessary  implication  of 
the  covenant  (Webb  v.  Plummer,  2  B.  &  A.  746 ;  Roberts  v.  Barker,  1  C. 
&  M.  808 ;  Clarke  v.  Royston,  18  M.  &  W.  752).  But  the  custom  is  stilt 
admissible,  though  the  terms  of  the  holding  are  inconsistent  with  it,  when  it 
enly  relates  to  the  period  of  quitting  (Holding  v.  Pigott,  7  Bing.  476).  And 
an  express  stipulation  respecting  the  quitting  may  not  suffice  to  exclude  the 
custom ;  thus,  where  the  custom  was  for  the  tenant  to  be  paid  for  the  last 
year's  ploughing  and  sowing,  and  to  leave  the  manure,  if  the  landlord  would 
buy  it,  and  the  lease  provided  that  the  tenant  should  spend  more  manure 
than  the  custom  required,  leaving  the  rest  to  be  paid  for  by  the  landlord  at 
the  end  of  the  term :  held,  that  the  tenant  was  still  entitled  to  be  paid  for  the 
last  year's  ploughing  and  sowing  under  the  custom  (Hutton  v.  Warren,  1  M. 
&  W.  466).  But  where  the  terms  of  the  agreement  as  to  leaving  manure 
are  inconsistent  Avith  the  custom,  the  latter  cannot  be  imported  into  it  (Clarke 
v.  Roy  ton,  18  M.  &  W.  750).  A  contract  for  the  sale  of  cider  may  be 
explained  by  local  usage  to  mean  apple-juice  before  it  has  been  made  into 
cider  in  its  usual  form  (Studdy  v.  Sanders,  5  B.  <S&  C.  628).  On  the  lease 
of  a  rabbit-warren,  evidence  of  the  custom  of  the  country  was  admitted  to 
show  that  the  word  "  thousand"  means  1200  when  applied  to  rabbits  (Smith 
y.  Witeon,  3  B.  &  Ad.  728). 

Where  house-agents  were  employed  to  sell  houses  upon  the  terms  that 
their  commission  should  be  payable  upon  the  treaty  being  concluded  :  held, 
that  they  could  not  recover  their  commission,  until  *a  contract  had 
[  ♦607  ]  been  entered  into  binding  upon  both  parties,  and  that  therefore  they 
were  not  entitled  to  recover  it  when  they  had  introduced  a  purchaser 
who  agreed  to  the  vendor's  terms,  nocontract  in  writing  to  satisfy  the  Statute 
of  Frauds  having  been  entered  into  between  them  :  held,  also,  that  the  terms 
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of  the  contract  were  unambiguous;  and  that  no  parol  evidence  of  custom 
could  be  received  (Cotton  v.  Swann,  11  Law  T.  684  Q.  B.). 

A  contract  in  writing  for  the  hire  of  a  clerk,  by  which  the  salary  is  to  be 
paid  nt  the  following  rates :  viz.,  for  the  first  year  £ — ,  and  £ —  for  the 
second  and  subsequent  years,  is  a  contract  for  a  yearly  hiring,  and  the  salary 
cannot  be  recovered  for  any  proportionate  part  of  a  year.  Such  contract  is 
within  the  Statute  of  Frauds,  and  parol  evidence,  altering  the  times  of  pay- 
ment of  the  salary,  is,  therefore,  not  receivable  (Giraud  v.  Richmond,  10 
Jur.  360).  A  custom,  with  regard  to  the  holidays  of  a  hired  servant,  may 
be  explained  by  parol,  though  not  introduced  into  the  written  contract  (R.  v, 
Stoke-on-Trent,  6  Q.  B.  303). 

*'  Months"  denote  at  law  lunar  months,  unless  there  is  admissible  evidence 
of  an  intention  in  the  parties  using  the  word  to  denote  calendar  months.  It 
is  a  question  for  the  judge  whether  the  context  or  the  surrounding  circum- 
stances at  the  time  the  instrument  was  made  show  that  calcudar  months  were 
intended ;  but  evidence  that  by  the  usage  of  a  particular  trade,  business,  or 
place,  calendar  months  were  intended,  is  for  the  jury. 

In  an  action  by  an  auctioneer  on  a  contract  for  payment  of  commission 
upon  the  sale  of  an  estate,  if  the  sale  should  be  within  two  months  after  an 
auction :  held,  that  evidence  of  the  conduct  of  the  parlies  to  the  contract 
would  not  alone  withdraw  the  construction  of  the  word  *'  months"  from  the 
judge ;  but  that  evidence  of  the  word  *'  months,"  meaning  in  the  trade  of 
auctioneers  calendar  months,  was  to  be  lefl  to  the  jury  (Simpson  v.  Marget- 
son,  12  Jur.  155,  Ch.;  17  Law  J.  82,  Q.  B.). 

In  the  construction  of  ancient  deeds,  charters,  ^c,  the  continued  and  im- 
memorial usage  under  them  may  be  shown  by  parol  testimony  (2  Inst.  282; 
Rex  v.  Varlo,  Cowp.  248;  Chad  v.  Tilsed,  2  B.  &  A.  406;  3  Atk.  576; 
Wiihnell  v.  Garlham,  6  T.  R.  398 ;  Stammers  v.  Dixon,  7  East,  200).  Thus 
in  a  crown  grant  of*'  tithes,"  contemporaneous  leases,  proceedings  in  causes, 
and  parol  testimony,  may  be  resorted  to  in  order  to  show  the  species  of  tithes 
intended  to  be  conveyed  (Lucton  School  (Governors  of)  v.  Scarlett,  2  Y.  & 
J.  330).  Where  a  private  deed  of  1656  gave  the  nomination  of  a  curate  to 
'inhabitants,"  evidence  of  a  usage  showing  it  to  mean  all  housekeepers,  was 
admitted  (Attorney. General  v.  Parker,  3  Atk.  576).  So,  where  the  same 
word  was  used  in  a  charter  of  Edw.  VI.,  similar  evidence  was  admitted  to 
show  that  its  inhabitants  paid  church-rates  and  poor-rates  (R.  v.  Davie,  6 
Ad.  &  E.  374).  There  seems  to  be  no  difference  in  this  respect  between 
charters  and  private  deeds  (Withnell  v.  Gartham,  supra).  The  words  "three 
acres  of  meadow"  may  be  confined  by  long  usage  to  the  prima  tonsura 
(Stammers  v.  Dixon,  supra).  And,  though  the  words  therein  be  general, 
they  are  to  be  construed  according  to  the  manner  in  which  the  thing  has 
been  always  possessed  and  used  (Wild  v.  Hornby,  7  East,  199);  but  evi- 
dence of  usage  will  not  be  received  to  overturn  the  clear  words  of  a  charter 
(Rex  v.  Varlo,  Cowp.  248).  And,  in  the  construction  of  modern  deeds,  evi- 
dence of  the  acts  of  the  parties  is  not  admitted  to  show  their  understanding 
of  the  instrument  (Clifton  v.  Walmesley,  5  T.  R.  564 ;  Iggulden  v*  May,  9 
Ves.  333 ;  2  N.  R.  449 ;  6  Ves.  238).  Long  user  may  serve  to 
explain  an  ambiguous  *act  of  parliament  (Stewart  v.  Lawton,  1  [  *508  ] 
1  Bing.  377).  A  statement  by  a  judge  to  a  jury  that  in  his  opinion 
a  usage  has  been  proved,  is  not  a  misdirection  (Bottomley  v.  Forbes,  5  Bing. 
N.C.  121). 

Admissible  to  discharge  a  lorUten  Contract.]  An  executory  agreement  in 
writing,  not  under  seal,  may,  before  breach,  be  discharged  by  subsequent 
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parol  agreement  (Milton  (Lord)  v.  Ednorth,  6  B.  &  C.  587) ;  but  after  breach 
it  cannot,  unless  by  deed,  or  accord  and  satisfaction  (B.  N-  P.  152 ;  Wil- 
loughby  V.  Backhouse,  2  B.  &  C.  824);  or  by  proof  of  a  valid  agreement, 
substituting  a  new  cause  of  action  for.the  old  (Case  v.  Barber,  T.  Raym.  450). 
Where  the  deft,  agreed,  by  a  written  contract,  to  purchase  of  plis.  certain 
goods,  to  be  delivered  at  fixed  limes,  and,  after  a  delivery  of  part,  requested 
the  pits,  not  to  deliver  the  residue,  to  which  they  assented,  this  was  to  be 
understood  only  as  a  parol  dispensation  of  the  performance  of  the  original 
contract  in  respect  to  the  times  of  delivery,  and  was  not  affected  by  the 
Statute  of  Frauds ;  the  deft,  was  held  liable  for  not  accepting  the  residue 
within  a  reasonable  time  afterwards  (Cuff  v.  Penn,  1  M.  ^  S.  21 ;  Warren 
V.  Stagg,  ciled  in  Littler  v,  Holland,  3  T.  R.  591).  These  cases  have  now 
been  overruled  by  Stead  v.  Dawber,  10  Ad.  &  E.  57).  There  the  declara* 
lion  stated  that  pit.  agreed  to  buy,  and  deft,  to  sell  goods,  to  be  delivered  "on 
the  20th  to  the  22nd  instant,  to  be  paid  for  by  acceptance  three  months  from 
delivery,  and  that  afterwards,  and  before  the  22nd,  ph.,  at  request  of  deft., 
gave  time  for  the  delivery  to  the  24lh.  Breach,  that  deft.,  though  requested 
Tto  wit,  on  the  24lh)  to  deliver,  had  not  on  the  24lh,  or  at  any  other  time, 
clelivercd.  Plea,  ihat  the  giving  of  time  was  part  of  a  contract  for  the  sale 
of  goods  at  the  price  of  about  10/.,  and  that  there  was  no  part  acceptance  or 
earnest,  or  note  or  memorandum  in  writing.  Replication,  that  the  giving  of 
lime  was  not  part  of  the  contract,  &c.  It  appeared  there  was  a  written  con- 
tract for  the  delivery  on  the  20th  to  the  22nd,  but  the  22nd  falling  on  Sun- 
day, ph.,  at  deft.'s  request,  verbally  agreed  to  enlarge  the  time  to  the  23rd 
or  24th.  It  was  understood  that  the  enlargement  of  the  time  would  postpone 
the  delivery  of  the  three  months'  acceptance  :  held,  that  deft,  was  entitled  to 
the  verdict,  the  enlargement  of  the  time  having  materially  varied,  the  con-  ^ 

tract  substituting  for  it  a  new  contract  on  a  similar  consideration,  and  not 
being  merely  a  dispensation  from  performance  on  a  particular  day.  So,  in 
Marshall  v.  Lynn,  6  M:  &  W,  109,  it  was  held  that,  where  a  contract  for 
the  bargain  and  sale  of  goods  is  made,  stating  a  time  for  the  delivery  of 
them,  an  agreement  to  substitute  another  day  for  that  purpose  must,  in  order 
to  be  valid,  be  in  writing  (see  Eden  v.  Blake,  supra).  But  where,  by  agree- 
ment  in  writing,  A.  contracted  to  sell  B.  several  lots  of  land,  and  to  make  a 
good  title  to  them,  and  a  deposit  was  paid.  A  good  title  could  not  be  made 
to  one  of  the  lots,  with  reference  to  which  it  was  verbally  agreed  between 
the  parties  that  the  vendee  should  waive  the  title  to  that  lot.  The  vendor 
delivered  possession  of  the  whole  of  the  lots  to  the  vendee,  which  he  accepted. 
In  an  action  to  recover  the  remainder  of  the  purchase-money,  the  declaration 
stated  that  the  pit.  agreed  to  produce  a  good  title  to  all  the  lots  except  one, 
and  that  the  vendee  exonerated  and  discharged  him  from  making  out  a  good 
title  to  that  one,  and  waived  his  right  to  require  the  same :  held,  that  oral 
testimony  was  not  admissible  to  show  the  waiver  of  the  vendee's  right  to  a 
good  title  as  to  that  lot,  inasmuch  as  the  effect  of  such  waiver  was  to  sub- 
stitute a  different  contract  for  the  one  in  writing,  and,  by  the  Statute 
[  *509  ]  of  Frauds,  such  an  agreement  must  be  in  writing  *(Goss  v.  Nugent 
(Lord),  5  B.  &  Ad.  58).  But  the  court  said  it  would  have  been 
otherwise  had  the  contract  not  been  subject  to  the  control  of  an  act  of  parlia- 
ment ;  that,  where  a  contract  has  been  reduced  iuto  writing,  it  is  competent 
to  the  parties,  at  any  time  before  the  breach  of  it,  by  a  new  contract,  not  in 
writing,  either  altogether  to  waive,  dissolve,  or  alter  the  former  agreement, 
or  to  qualify  the  terms  of  it,  and  thus  to  make  a  new  contract,  which  is  to 
be  proved  partly  by  the  written  agreement  and  partly  by  the  subsequent 
verbal  terms  ingrafted  upon  it  (lb.).    The  day  for  the  completion  of  the 
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purchase  of  an  interest  in  land,  inserted  in  a  written-contract,  cannot  be 
waived  by  oral  agreement,  and  another  day  substituted  in  its  place  cStowell 
V.  Robinson,  8  Bing.  N.  C.  928). 

Where  A.  contracted  to  purchase  the  good -will,  &c.,  of  a  public  house, 
and  on  the  back  of  the  agreement  was  the  following  memorandum,  written 
and  signed  by  C.  after  the  execution  of  the  agreement  by  A.  and  B. :  "  I 
hereby  undertake  that  my  daughter,  B.,  shall  perform  all  the  covenants  and 
conditions  named  in  the  annexed  agreement,  and  hold  and  consider  myself 
responsible  for  her.''  The  whole  was  described  by  the  witness  as  having 
been  one  entire  transaction.  In  an  action  against  C.  to  recover  back  the 
deposit  on  the  purchase  going  off  on  the  default  of  the  vendor :  held,  that 
the  agreement  and  indorsement  might  be  looked  at  together,  for  the  purpose 
of  making  out  a  consideration  for  the  deft.'s  promise  (Coldham  v.  Showier, 
3  C.  B.  312).  Where  A.  entered  the  service  of  B.,  under  the  following 
written  agreement:  "  I  agree  to  receive  you  as  clerk  in  my  establishment, 
in  consideration  of  your  paying  me  a  premium  of  300/.,  and  to  pay  you  a 
salary  at  the  following  rates :  viz.,  for  the  first  years  70/.,  for  the  second 
90/.,  for  the  third  100/.,  and  150/.  for  the  fifih  and  following  years  that  you 
may  remain  in  my  employment :"  held,  that  the  Statute  of  Frauds  required 
this  agreement  to  be  in  writing ;  and  as  there  was  a  precise  stipulation  for 
yearly  payments,  evidence  was  not  admissible  to  show  that,  at  or  after  the 
time  the  letter  containing  it  was  sent  by  B.  to  A.,  it  was  verbally  agreed 
that  the  salary  should  be  paid  quarterly,  and  that  the  fact  of  the  payments 
having  usually  been  made  quarterly  did  not  vary  the  rights  of  the  parties 
under  the  agreement  (Giraud  v,  Richmond,  2  C.  B.  835).  It  may  be  put 
down,  as  a  general  rule,  that  all  matters  relating  to  the  subject  and  object  of 
the  devise,  such  as  that  it  was  or  was  not  in  the  possession  of  the  testator, 
the  mode  of  acquiring  it,  the  local  situation,  and  the  distribution  of  the  pro- 
perty, are  admissible  to  aid  in  ascertaining  what  is  meant  by  the  words  used 
in  the  will  (Doe  v.  Martin,  4  B.  &  Ad.  785,  per  Parke,  J.). 

Admissible  to  explain  latent  Ambiguity, 1  An  ambiguity  apparent  on  the 
face  of  the  instrument,  is  termed  ambiguitas  patenSj  and  no  parol  evidence 
is  admitted  to  explain  it ;  but  an  ambiguitas  latens,  which  arises  upon  the 
application  of  the  instrument,  is  raised  by  the.  introduction  of  parol  evidence, 
and  may  be  explained  by  evidence  of  the  same  description.  Thus  upon  a 
demise  of  the  manor  of  A.,  if  it  appear  that  the  party  had  two  manors  of 
that  name  (Mires  v.  Ansell,  3  Wils.  276),  or  upon  a  bequest  to  my  cousin 
T.  S.,  if  I  have  two  cousins  of  that  name  (Jones  v.  Newman,  1  Bl.  R.  50), 
evidence  may  be  adduced  to  show  which  of  the  two  the  testator  intended 
(Doe  V.  Chichester,  4  Dow,  93 ;  Doe  v.  Morgan,  1  C.  &  M.  235) ;  and 
whether  parcel  or  not  of  the  thing  demised  is  always  a  subject  of  parol  evi- 
dence (Doe  V.  Burt,  1  T.  R.  701 ;  2  Stark.  508 ;  Beaumont  v.  Field,  1  B. 
&A.  247). 

So,  parol  evidence  is  admissible  to  show  the  person  or  thing  intended, 
where  the  description  is  true  in  part,  but  not  in  every  *pariicular, 
if  there  be  enough  on  the  face  of  the  will  to  justify  the  application  [  *510  ] 
of  the  evidence  (Miller  v.  Travers,  8  Bing.  248,  per  cur,).  Thus, 
where  a  testator  devised  all  his  farm  called  "Troques  farm:"  held,  that  it 
might  be  shown  of  what  parcels  the  farm  consisted  (Goodtitle  v.  Southern,  1 
M.  &  S.  299).  So,  in  a  written  demise  of  premises  and  a  yard,  evidence 
was  admitted  to  rebut  the  presumption  that  a  ceHar  under  the  yard  was  also 
intended  to  pass  (Doe  v.  Burt,  1  T.  R.  701);  and  on  a  written  agreement 
to  convey  "  all  those  brick  works  in  the  possession  of  A.  B.,"  evidence  was 
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received  of  what  passed  on  making  the  agreement,  to  show  what  brick  works 
were  intended  to  pass  (Paddock  v.  Fradley,  1  Cr.  6c  J.  90) ;  and  the  condi- 
tions of  sole  distributed  at  the  time  of  the  auction,  there  being  probable  evi- 
dence that  these  conditions  of  sale  were  seen  by  the  plt.'s  agent  at  the  sale, 
were  received  as  evidence  against  him  to  show  what  was  the  reputed  parcel 
of  the  premises  conveyed  to  him  by  deed  (Murley  v.  M'Dermott,  8  Ad.  & 
£.  138).  Where  a  deed  purported  to  grant  all  the  coal-mines  in  the  lauds 
in  the  occupation  of  widow  K.  and  son,  and  the  grantor  had  not  at  that  time 
any  lands  in  such  occupation,  and  the  deed  was  founded  upon  a  contract  of 
sale  executed  some  months  before,  to  which  the  grantor^s  land-steward  was 
the  subscribing  witness:  held,  that  for  the  purpose  of  explaining  the  latent 
ambiguity  in  the  deed  letters  written  by  the  latter  to  the  grantees  respecting 
the  sale  of  them  by  the  grtintor  of  the  coal-mine  in  the  deed,  and  purporting 
to  be  written  by  his  directions,  were  admissible  evidence,  without  showing 
an  express  authority  from  the  grantor  to  write  them  (Beaumont  v.  Field, 
supra  ;  and  see  Doe  v.  Miller,  ib.  699). 

Where  a  deed  purported  to  convey  a  messuage  with  the  appurtenances 
purchased  at  an  auction,  it  was  held  that  neither  the  conditions  of  sale  at  the 
auction  signed  by  the  purchaser,  nor  his  own  declarations  as  to  the  extent 
of  his  purchase,  were  admissible  in  evidence  to  show  that  a  garden  which 
had  been  usually  enjoyed  with  the  messuages,  was  expressly  excepted  from 
the  sale  (Doe  v.  Webster,  12  Ad.  6c  E.  442). 

If  a  testator  devise  all  his  messuages,  &c.,  situate  in  one  of  two  ham- 
lets, by  name,  which  he  purchased  of  a  particular  individual,  extrin- 
sic evidence  is  not  admissible  to  show  that  he  intended  all  the  lands  which 
be  had  purchased  of  that  person  (Doe  v.  Lylford,  4  M.  &  S.  550). 
A.  having  two  separate  closes  in  D.,  all  in  the  occupation  of  B.,  devises  to 
C.  the  closes  in  D.  in  the  occupation  of  B.,  C.  cannot  entitle  himself  to  both 
closes  by  showing  that  A.  supposed  the  property  occupied  by  B.  consisted  of 
one  close  (Richardson  v.  Watson,  4  B.  &  Ad.  787).  Devisee  of  all  testa- 
tor's freehold  and  real  estates  in  the  county  of  L.,  and  city  of  L.  Testator 
had  no  estate  in  the  county  of  L.,  but  a  small  one  in  the  city,  inadequate  to 
meet  the  charges  in  the  will,  and  estates  in  the  county  of  C,  not  mentioned 
in  the  will :  held,  that  the  devisee  could  not  be  allowed  to  show  by  parol 
evidence  that  the  estates  in  the  county  of  C.  were  devised  to  him  in  the 
draft  of  the  will ;  that  the  drafl  was  sent  to  a  conveyancer,  to  make  certain 
alterations  not  aHecting  the  estates  in  the  county  of  C. ;  that  by  mistake  he 
erased  the  words  in  the  county  of  C. ;  aqd  that  testator,  after  keeping  the 
altered  will  by  him  for  some  time,  executed  it  without  adverting  to  the  alter- 
ation as  to  the  county  of  C.  (Miller  v.  Traverse,  8  Bing.  244). 

Qtuere,  if  the  court  in  deciding  whether  a  will  is  a  good  execution  of  a 
power  can  look  at  the  state  of  the  testator's  property  at  the  time  of  making 
his  will,  as  a  guide  to  his  intention.  Evidence  of  the  testator's  property  was 
let  in  to  show  that,  by  a  gift  of  a  sum  in  long  annuities,  she  meant 
[  ''^dll  ]  a  gross  sum  not  an  equivalent  annuity  (Fonnereau  v.  Poyntz,  1 
Bro.  C.  C.  472).  Where  a  testator*- gives  stock  standing  in  his 
name,  but  has  none,  it  being  in  the  name,  of  trustees,  parol  evidence  i^ 
admissible  to  show  the  mistake  (Hewson  v.  Reed,  5  Madd.  451).  Parol 
evidence  is  not  admissible  to  show  the  inadequacy  of  the  personal  estate  of 
the  testatrix  to  satisfy  the  purposes  of  the  will,  but  with  regard  to  real  estate 
it  would  be  admissible  for  that  purpose,  if  an  intention  to  pay  really  appeared 
on  will  (Jones  v.  Currie,  1  Swanst.  66).  It  is  admissible  to  show  that  the 
instrument  is  not  the  will  of  the  testator  as  to  a  particular  estate,  but  not  for 
the  purpose  of  setting  up  the  disappointed  intention  of  the  testator  (Newburgh 
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V.  Newburgh,  8  Madd.  364).    It  is  not  admissible  to  sbow  the  intent  of  the 
testator  in  cancelling  a  will  (Burtenshaw  v.  Gilbert,  Cowp.  53). 

Before  F.  made  his  will  J.  had  contracted  for  the  purchase  of  an  estate  at 
M.,  ofwhich  possession  was  given,  but  no  conveyance  executed ;  J.  then  died 
intestate  leaving  F.  his  heir-at-law  and  sole  next  of  kin;  F.  then  made  his 
will,  and  aflerwards  the  estate  was  conveyed  to  him.  In  ejectment  by  F.'s 
heir-at-law  against  the  devisee  under  such  will  for  the  devised  estate  :  held, 
that  the  pit.  might  give  parol  evidence  that  J.  purchased  the  property  at  M., 
as  agent  for  F.  the  testator,  although  J.  had  contracted  in  writing  for  the 
purchase  in  his  own  name  (Marston  v.  Marstoo,  8  Ad.  de  E.  14). 

A  blank  led  for  the  Christian  name  only  (Price  v.  Page,  4  Ves.  680),  or 
if  a  person  be  described  by  the  Christian  and  surname  only,  and  no  person  of 
that  name  claims  (Beaumont  v.  Fell,  1  P.  Wms.  141 ;  Careless  v.  Careless, 
1  Mer.  384),  parol  testimony  of  the  intention  is  admissbie  to  supply  theomis« 
sion  and  correct  the  mistake. 

In  the  case  of  a  legacy  to  the  testator's  *'  heir,"  it  cannot  be  shown  that 
the  testator  was  in  the  habit  of  calling  a  person  his  heir  who  was  not  so 
(Monsey  v.  Blamire,  4  Russ.  384).  And  where  it  can  be  collected  from  the 
will  itself,  who  was  intended,  parol  evidence  will  not  be  admitted  to  show 
that  there  are  several  to  whom  the  party  mentioned  as  devisee  applies  (Doe  t. 
Westlake,  4  B.  <Se  A.  57). 

And  where  the  grantor  had  no  lands  agreeing  with  the  description  in  the 
deed,  the  lands  intended  to  be  conveyed  may  be  shown  by  the  contract  of 
sale,  or  by  letters  written  between  the  parties  and  their  agents  (Beaumont  v. 
Field,  1  B.  &  Ad.  247).  Where  the  devise  was  to  S.  H.,  second  son  of  T. 
H.,  he  being  in  fact  the  third  son,  evidence  of  the  state  of  the  testator's  family 
and  other  circumstances  was  admitted  to  show  whether  the  testator  had  mis- 
taken the  name  or  description  (Doe  v.  Huthwaite,  3  B.  &  A.  632 ;  but  see 
Doe  v.  Allen,  12  Ad.  dc  E.  451).  Where  the  testator  devised  lands  to  his 
niece,  with  remainder  to  her  three  daughters,  Mary,  Elizabeth,  and  Ann ;  at 
the  time  of  making  the  will,  the  niece  had  two  legitimate  daughters,  Mary 
and  Ann,  living,  and  one  illegitimate  named  Elizabeth  :  held,  that  extrinsic 
evidence  was  admissible  to  rebut  the  claim  of  Elizabeth  by  showing  that  the 
niece  formerly  had  a  legitimate  daughter  named  Elizabeth,  who  died  some 
years  before  the  date  of  the  will,  and  that  the  testator  did  not  know  of  her 
death,  or  of  the  birth  of  her  illegitimate  daughter  (Doe  v.  Benyon,  12  Ad.  & 
E.  431  ;  Doe  v.  Needs,  2  M.  &  W.  140).  Where  the  testator  devised  a  house 
to  Jno.  Gord,  the  son  of  Geo.  Gord,  another  to  Geo.  Gord,  the  son  of  Geo. 
Gord,  and  a  third  to  Geo.  Gord,  the  son  of  Gord;  held,  that  proof  of  the  dec- 
larations  of  the  testator  showing  that  he  means  George,  the  son  of  George 
Qord,  was  admissible  (Doe  v.  Needs,  ib.).  Collateral  circumstances  relat- 
ing to  the  ages  of  *the  several  devisees,  and  to  their  being  married 
and  unmarried,  are  admissible  in  evidence  for  the  purpose  of  ascer-  [  *512  ] 
taiuing  the  true  construction  of  the  will  (Lowe  v.  Huntingtower 
(Lord),  4  Russ.  532).  Parol  evidence  was  admitted  to  show  that  the  name 
of  A.  was  inserted  in  a  will  by  mistake  for  the  name  of  B.  (Thomas  v. 
Thomas,6T.  R.  671). 

If  a  devise  be  to  A.,  by  name,  with  a  description  not  applicable  to  him,  but 
shown  by  parol  evidence  to  be  applicable  to  B.,  so  that  it  is  uncertain  which 
was  intended,  the  devise  is  void,  and  the  heir-at-law  shall  take,  and  no  parol 
evidence  can  be  admitted  to  show  that  previous  to  the  making  of  his  will  the 
testator  declared  his  intention  of  leaving  the  premises  to  A.  (lb*). 

A.  devised  an  estate  to  M.  W.,  his  brother,  and  S.  W.,  his  brother's  son ;  A. 
had  three  brothers,  each  of  whom  had  a  son  of  the  name  of  S,  living  at  the 
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time  of  testator^s  death  :  held,  that  proof  of  this  fact  did  not  raise  any  latent 
ambiguity  in  the  will  so  as  to  let  in  parol  evidence  of  the  declarations  of  the 
testator  as  to  who  was  intended,  it  being  clear  that  the  person  entitled  was 
S.,  the  son  of  M.  (Doe  v.  Wesllake,  4  B.  &  A.  57). 

Under  a  bequest  by  an  unmarried  man,  "  to  my  children,  the  sum  of 
pounds  sterling,  5000  each,"  parol  evidence  was  allowed  to  show  who  the 
testator  considered  in  the  character  of  children,  and  they  having  obtained  a 
name  by  reputation,  were  admitted  to  take  as  a  class,  though  illegitimate, 
and  not  named  in  the  will  (Breachcrof^  v.  Breachcrofl,  1  Madd.  430). 

So,  where  a  fine  was  levied  of  twelve  messuages  in  Chelsea,  and  it  ap- 
peared that  the  cognizor  had  more  than  twelve  messuages  in  Chelsea,  parol 
evidence  was  admitted  to  show  which  messuages  in  particular  the  cognizor 
intended  to  pass  (Doe  v.  Wilford,  1  R.  &  M .  68 ;  8  D.  dz;  R.  549) ;  but, 
where  a  subject  exists,  which  satisfies  the  terms  of  the  will,  and  to  which 
they  are  perfectly  applicable,  there  is  no  latent  ambiguity ;  and  no  evidence 
can  be  admitted  for  the  purpose  of  applying  the  terms  to  a  different  object 
(2  Stark.  Ev.  1026);  as,  where  the  testator  devised  "  his  estate  at  Ashton," 
parol  evidence  was  not  admitted  to  show  that  he  was  ascustomed  to  call  all 
his  maternal  estate  his  '^  Ashton  estate,"  their  being  an  estate  in  the  parish 
of  Ashton,  which  was  sufficient  to  satisfy  the  devise  (Doe  v.  Oxenden,  3 
Taunt.  147  ;  4  Dow,  65,  in  error  ;  see  also,  Carruther  v.  Sheddon,  6  Taunt. 
14).  Where  words  have  acquired  a  precise  and  technical  meaning,  no  other 
meaning  can  be  applied  to  them  (Lane  v.  Stanhope,  6  T.  R.  352).  The 
latent  ambiguity  is  always  created  by  extrinsic  facts ;  and,  therefore,  parol 
evidence  is  admissible  upon  a  devise,  ^'  to  one  of  the  sons  of  J.  S."  (2  P. 
Wms.  137  ;  2  Vent.  624,  625 ;  6  Rep.  66  b) ;  or,  where  a  blank  is  leR  for 
the  devisee*s  name  (Baylis  v.  Attorney-General,  2  Atk.  329) ;  to  show  who 
was  intended.  Yet,  where  a  devise  was  to  Mrs  C.,  the  chancellor  referred  it 
to  the  master  to  receive  evidence  who  was  intended  (Abbot  v.  Massie,  3  Yes. 
148).  Where  a  blank  was  \ei\  for  Christian  pame  only,  parol  evidence  was 
admitted  to  prove  the  individual  intended  (Price  v.  Page,  4  Ves.  680). 

Parol  evidence  of  the  testator's  declarations  can  only  he  received  to  show 
what  his  intentions  were  when  made  at  or  about  the  time  of  executing  his 
will  (Whittaker  v.  Taiham,  7  Bing.  628 ;  but  see  Claynell  v.  Lawthwith, 
2  Ves.  jun,  465).  Where  the  testator  had  two  nephews  of  the  same  name, 
to  one  of  whom  he  bequeathed  a  legacy,  it  was  held  that  parol  evidence  of 
the  declarations  of  the  testator  contemporaneously  with  the  making  of  the 
will  was  admissible,  to  explain  the  ambiguity  as  to  which  of  them  was  in- 
tended (Doe  V.  Morgan,  1  C.  &  M.  235).  Devise  to  J.  A.,  the  grandson  of 
my  brother,  in  fee,  ^charged  with  100/.  to  each  and  every  of  the 
[  *513  ]  brothers  and  sisters  of  the  said  J.  A. ;  afler  it  had  been  shown  that 
the  brother  of  the  testatrix  had  two  grandsons  named  J.  A.,  the 
one  with  several  brothers  and  sisters,  the  other  with  only  two  brothers  and 
one  sister :  held,  that  evidence  was  admissible  of  a  declaration  by  the  testa* 
trix  some  months  after  making  her  will,  that  she  had  devised  the  property 
in  question  to  the  said  J,  A.  who  had  only  two  brothers  and  one  sister  (Doe 
V.  Allen,  2  Ad.  &  E.  451).  Declarations  made  by  the  widow  before  the 
time  of  making  her  own  will,  that  A.*s  son  would  have  the  estate  a(\er  her 
death,  are  admissible  evidence  that  A.'s  possession  was  not  in  his  own  right, 
and  the  declarations  in  the  will  are  inadmissible  to  show  that  the  property 
had  descended  to  the  testatrix  (Doe  v.  Harborough,  1  Nev.  &  M.  422). 
Parol  evidence  of  declarations  made  by  a  testator,  having  a  tendency  to  dis- 
affirm the  disposition  of  his  real  property  in  a  will  previously  executed  by 
him,  is  not  admissible  to  invalidate  such  will  (Provis  v.  Reed,  3  Moo.  &  P. 
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4) ;  nor  can  parol  evidence  be  admitted  to  show  that  the  previous  declara- 
tions of  the  devisor  were  in  contradiction  to  the  will  (Thomas  v.  Thomas,  6 
T.  R.  671).  A  book  in  the  testator's  handwriting,  not  attested,  so  as  to  pass 
real  estate,  expressed,  to  be  the  book  referred  to  in  his  will,  is  not  admissible 
in  explanation  or  aid  of  the  will,  though  proved  in  the  Ecclesiastical  Court 
(Wilkinson  v.  Adam,  12  Pri,  471).  A  pedigree  made  by  a  testator's  direc- 
tion, and  found  amongst  his  papers,  was  not  admitted  to  explain  his  will, 
which  was  equivocal,  but  not  unintelligible  (Crossley  v.  Clare,  3  Swanst 
320).  The  testatrix  bequeathed  a  legacy  to  A.,  which  she  declared  should 
be  taken  in  satisfaction  of  all  claims  which  A.  then  had,  or  might  have, 
upon  the  estate  afler  her  decase.  At  the  time  of  making  the  will  A. 
had  a  claim  upon  the  testatrix  for  a  legacy  under  the  will  of  J«  S.  Held, 
that  parol  evidence  was  not  admissible  to  show  that  this  was  the  only  claim 
which  A.  had  ever  had  upon  the  testatrix,  and,  consequently,  that  A.  was 
not  compellable  to  elect  between  the  benefit  of  the  will  of  J.  S.  and  that  of 
the  testatrix  (Dixon  v.  Samson,  1  Jur.  495) :  held,  that,  upon  a  question 
whether  a  will  had  been  revoked  by  the  testator's  marriage  and  the  birth  of 
a  child,  prior  wills  of  the  testator  were  admissible  in  evidence,  as  were  also 
his  declarations  previous  to  his  will,  relating  to  the  dower  of  a  future  wife 
(Marston  v.  Fox,  8  Ad.  &  E.  14);  and  such  evidence  may  be  given  of 
questions  asked  by  the  testator  at  the  time  of  executing  his  will,  whether  the 
contents  were  the  same  as  those  of  a  former  will,  to  which  he  was  answered 
in  the  affirmative,  in  order  to  set  aside  the  latter  will  on  the  ground  of  fraud 
(Doe  V.  Allen,  8  T.  R.  147). 

It  seems  to  be  the  opinion  of  Mr.  Phillips  that  parol  testimony  would  be 
received  to  supply  a  blank  of  the  quantity  of  goods  to  be  delivered,  in  an 
agreement  not  within  the  Statute  of  Frauds  (1  Ph.  Ev.  621).  Sed  qucere^ 
whether  such  an  instrument  is  a  contract  at  all.  And  where,  in  a  bishop's 
register,  a  blank  was  left  for  the  patron's  name,  it  was  held  that  this  might 
be  supplied  by  parol  evidence  (Meath  (Bishop  of)  v.  Belfield  (Lord),  1  Wils. 
215).  In  cases  of  latent  ambiguity,  the  actions  of  the  parties  previous  to, 
and  contemporaneous  with,  but  not  subsequent  to  the  agreement,  are  admis- 
sible to  explain  it,  by  directing  its  application ;  as,  if  a  bargain  be  made  for 
wheat,  without  stating  the  quality,  evidence  of  former  dealings  for  a  par- 
ticular quality  would  perhaps  be  received  (1  Powell,  372,  384 ;  2  Powell, 
41 ;  3  Chit.  Com.  L.  113).  A  demise  offered  in  evidence  was  a  printed 
blank  form,  filled  up  and  altered  for  use :  held,  that  the  court  might  look  at 
the  parts  struck  out,  in  order  to  ascertain  the  intent  of  the  parties  in  what 
remained  (Strickland  v.  Maxwell,  2  C.  &  M.  539).  Where  there  is  no 
latent  ambiguity,  even  *prior  letters  of  the  parties  cannot  be  re-  r  #51 4  -i 
ceived  to  alter  the  sense  of  the  agreement  (4  B.  &  C.  187 ;  6  D.  *•  -■ 

&  R.  329) ;  held,  that  the  following  guarantee  was  sufficiently  ambiguous 
to  admit  of  evidence  to  show  that  the  advance  was  not  a  past  one,  but  was  made 
simultaneously  with  the  execution  of  the  guarantee,  and  that  no  amendment 
of  the  declaration  was  necessary.  "  In  consideration  of  your  having  this 
day  advanced  to  our  client,  Mr.  V,  D.,  750/.,  secured  by  his  warrant  of 
attorney,  payable  on,  &c.,  the  22nd  of  August  next,  we  hereby  jointly  and 
severally  undertake  to  pay  the  same  on  default,  &c.,  dated  20th  June, 
1840."  The  declaration  stated,  that  in  consideration  that  the  pit.  would  on 
the  22nd  of  June,  1840,  lend  to  one  V.  D.  750i,  on  the  security  of  a  war- 
rant of  attorney,  payable  on  the  22nd  of  August  then  next,  and  would  for- 
bear and  give  time  to  V.  D.  until  the  22nd  of  August,  the  defl.  promised, 
&c.  (Goldshede  v.  Swan,  1  Ex.  R.  154).  So,  parol  evidence  was  admitted 
to  explain  the  meaning  of  the  words  '*  in  consideration  of  your  being  in 
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advance'^  (Haigh  v.  Brooks,  10  Ad.  &  E.  309 ;  and  see  Butcher  v.  Stewart, 
IIM.&W.  857). 

Admissible  to  prove  coUateral  Matters.[  There  are  some  cases  where 
parol  evidence  seems  admissible  to  prove  collateral  or  additional  stipulations; 
as,  if  the  additional  terms  constitute  in  part  a  new  agreement,  incorporoting 
the  former  written  terms,  or  continuing  the  former  contract  (3  Stark.  Ev. 
1007;  1  M.  &S.  21). 

Where  the  parties  to  an  indenture  of  charter-party  aHerwards  agreed  by 
parol  for  the  use  of  the  ship  at  a  period  beibre  the  bankruptcy  attached, 
parol  evidence  was  held  admissible  in  assumpsit  on  this  latter  agreement 
(White  V.  Parkin,  12  East,  578).  By  charter-party  a  cargo  was  to  be  put 
on  board  plt.'s  ship  at  deft.'s  expense.  The  captain  eAiployed  men  for  the 
purpose  on  a  refusal  by  the  defl.'s  agent :  held,  that  deft,  was  liable  on  the 
implied  contract  to  repay  the  expenses  (Fletcher  v.  Gillespie,  3  Bing.  635). 
Where  a  landlord  agreed  by  parol  to  pay  20/.  towards  repairs,  in  considers* 
tion  that  pit.  would  become  tenant,  and  pit.  became  tenant,  and  did  the  repairs, 
which  the  landlord  then  promised  to  repay :  held,  that  pit.  could  recover  on 
an  account  stated,  although  there  was  no  such  agreement  in  the  lease  (Seago 
y.  Df^an,  4  Bing.  459). 

It  has  been  held  that  parol  evidence  is  admissible  to  show  that  a  legacy 
was  not  intended  in  satisfaction  of  a  debt  (see  3  P.  Wms.  353 ;  2  Vent.  593). 
Where  the  whole  matter  passes  in  parol,  all  that  passes  may  sometimes  be 
taken  together  as  forming  parcel  of  the  contract ;  but,  if  the  contract  be  in 
the  end  reduced  to  writing,  nothing  which  is  not  found  in  the  writing  can  be 
considered  part  of  the  contract.  A  matter  antecedent  to,  and  dehors  the 
writing,  may,  in  some  cases,  be  received  in  evidence,  as  showing  the  induce- 
ment to  the  contract,  as  a  representation  of  the  quality  of  the  thing  sold. 
But  the  buyer  is  not  at  liberty  to  show  such  a  representation,  unless  he  can 
show  that  the  seller,  by  fraud,  prevented  his  discovering  a  fault  which  the 
seller  knew  (2  B.  &  C.  634  ;  3  B.  &  C.  623 ;  4  D.  &  R.  60). 

Admissible  to  prove  an  extrinsic  Fact.l  Where  the  narrative  of  an  ex- 
trinsic fact  has  been  committed  to  writing,  such  fact  is  susceptible  of  proof 
by  parol  evidence.  Therefore  payment  may  be  proved  by  parol  evidence, 
although  a  stamped  receipt  may  have  passed  (Rambert  v.  Cohen,  4  Esp. 
213).  So,  what  one  says  admitting  a  debt,  is  evidence,  although  the  pro- 
mise to  pay  be  in  writing  (Singleton  v.  Barrett,  2  Cr.  &  J.  369) ;  and  where 
a  witness  stated  that  he  had  verbally  required  the  deft,  to  deliver  up  the  pro- 
perty, and  at  the  *same  time  served  upon  him  a  written  notice  to 
[  *515  ]  that  effect,  it  was  held  that  it  was  not  necessary  to  produce  such 
notice  (Smith  v.  Young,  1  Camp.  439);  and  on  a  question  of  set- 
tlement under  13  &  14  Car.  II.,  parol  evidence  of  the  occupation  of  land  was 
admitted,  although  there  was  a  written  demise  (R.  v.  Holy  Trinity  (Inha- 
bitants of),  7  B.  &  C.  611) ;  but  in  such  case  the  amount  of  the  rent  and 
terms  of  the  tenancy  must  be  proved  by  written  instrument  (Strother  v. 
Barr,  5  Bing.  136 :  R.  v.  Merthyr  Tidvil,  I  B.  &  Ad.  29);  and  the  fact  of 
partnership  can  be  proved  by  acts  of  the  parties,  although  there  exist  a  deed 
(Alderson  v.  Clay,  1  Stark.  405).  Parol  admissions  are  evidence  against 
those  making  them  although  they  form  the  subject  of  a  written  instrument 
(Slatterie  v.  Pooley,  6  M.  &  W.  664 ;  Newall  v.  Holt,  ib.  662 ;  see  »•  Ad- 
Missions").  But  see  Bloxam  v.  Elslie,  R.  6i  M.  187,  where  Abbott,  C.  J., 
refused  to  allow  a  witness  to  prove  a  partnership  by  admissions  of  one  of 
the  parties  to  the  deed  creating  it ;  and  the  fact  of  marriage  may  be  proved 
by  persons  who  were  present  and  witnessed  the  ceremony,  or  even  by  gene- 
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ral  reputation,  without  production  of  the  entry  in  the  pa^rish  book  (Evans  v, 
Morgan,  2  Cr.  &  J.  45:i ;  see  '*  Crik.  Cow.").  An  inscription  on  a  monu- 
ment, or  writing  on  a  wall,  may  be  proved  by  pbrol  evidence  (Mortimer  v. 
M'Callan,  6  M.  &  W.  68).  And  inscriptions,  &c.,  displayed  on  banners  at 
public  meetings,  may  be  so  proved  (R.  v.  Hunt,  3  B.  &  Ad.  566).  So  may 
also  the  resolutions  entered  into  thereat,  although  they  may  have  been  read 
from  a  written  or  printed  paper  (lb.  568). 
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Form  of^  p.  516. — Amendment  of^  p.  517. — Effect  of^  p.  517. — Breaches  of 
Coienant^  p.  521. — Proof  of  p.  521. — SeUff^  p.  522. 

Form  of."]  Particulars  of  demand  need  only  be  certain  to  a  common 
intent ;  therefore,  where  a  particular  stated  that  a  pit.  claimed  for  work  and 
labour  under  an  agreement:  held,  that  he  might  recover  for  extras  (Leries 
V.  Rees,  1  Jur.  593).  It  will  not  prevent  a  pit.  from  giving  evidence  on  a 
special  count  in  his  declaration  that  he  has  not  included  that  part  of  his 
claim  in  his  particular  of  demand,  as  a  particular  is  only  necessary  to  ex- 
plain the  common  counts  (Day  v.  Davies,  5  C.  &  P.  340).  The  pit.  declared 
on  a  bill  of  exchange,  with  a  count  on  an  account  stated.  In  his  particulars 
he  omitted  to  state  that  he  intended  to  rely  on  all  the  counts.  Held,  that  on 
failure  of  proof  of  the  first  count,  he  could  not  rely  upon  the  second  (Sig- 
gers  v.  Nicholls,  3  Jur.  341).  But  where  the  declaration  contained  two 
counts,  each  on  a  bill  of  exchange,  the  particulars  stated  the  action  to  be 
brought  to  recover  the  amount  of  the  bill  mentioned  in  the  first  count,  with 
interest,  and  that  the  pits,  would  rely  upon  the  whole  or  any  part  of  the  de- 
claration for  the  recovery  thereof:  held,  sufficient  to  entitle  the  pit.  to  proceed 
on  the  second  count  (Hay  v.  Fisher,  2  M.  &  W.  722).  The  pit.  sued  on  a 
breach  of  warranty  on  a  sale  of  wheat.  The  declaration  contained  a  second 
count,  which  stated  a  warranty  that  the  wheat  would  grow,  and  a  breach 
that  it  would  not,  and  that  the  pit.  was  deprived  of  great  gains.*  The  decla- 
ration contained  counts  for  money  had  and  received  and  an  account  stated. 
The  particulars  were  for  the  price  of  the  wheat,  but  were  expressly  limited 
to  the  indebitatus  counts.  Held,  that  this  did  not  prevent  the  pit.  from  giv- 
ing evidence  of  what  the  value  of  the  crops  might  have  been,  *with 
a  view  to  his  damages  on  the  first  count  (Page  v.  Parry,  8  C.  &  [  *516  ] 
P.  769).  Where  the  particulars  stated  the  plt.'8  demand  to  be  for 
a  special  contract,  but  his  counsel  in  opening  stated  he  could  not  prove  such 
special  contract:  held,  that  the  particulars  shall  not  have  such  a  narrow  and 
conclusive  operation  as  to  prevent  him  from  resorting  to  an  implied  one 
(Kirkman  v.  Jarvis,  3  Jur.  605). 

A.,  a  broker,  introduced  a  merchant  and  shipowner  to  each  other,  to  treat 
for  a  charter-party,  through  B.,  another  broker.  In  an' action  by  A.  for  his 
commission,  the  particulars  of  demand  were  for  commission  due  to  the  pit. 
for  procuring  a  charter-party  for  a  vessel  called  the  W.:  held,  sufilicient 
(Burnett  v.  Bouch,  9  C.  &  P.  6*<i0).  In  actions  by  engineers,  &c.,  em- 
ployed in  constructing  railways,  the  particulars  must  be  as  specific  as  pos- 
sible ;  a  mere  statement  of  aggregate  sums  for  tavern  bills,  &c.,  will  not 
suffice  (Pritchard  v.  Nelson,  16  M.  &  W.  772). 

With  every  declaration,  if  delivered,  or  with  the  notice  of  declaration,  if 
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filed,  containing  counts  in  indehitalus  assumpsit^  or  debt  on  simple  contract, 
the  pit.  shall  deliver  full  particulars  of  demand  under  these  counts,  where 
such  particulars  can  be  comprised  within  three  folios  ;  and  where  the  same 
cannot  be  comprised  within  three  folios,  he  shall  deliver  such  a  statement  of 
the  nature  of  his  claim,  and  the  amount  of  the  sum  or  balance  which  he 
claims  to  be  due,  as  may  be  comprised  within  that  number  of  folios,  and  to 
secure  the  delivery  of  particulars  in  all  such  cases ;  it  is  further  ordered, 
that  if  any  declaration  or  notice  shall  be  delivered,  without  such  particulars 
or  such  statement,  as  aforesaid,  and  a  judge  shall  afterwards  order  a  deli- 
very of  particulars,  the  pit.  shall  not  be  allowed  any  costs  in  respect  of  any 
summons  for  the  purpose  of  obtaining  such  order,  or  of  the  particulars  he 
may  afterwards  deliver.  And  that  a  copy  of  the  particulars  of  the  demand, 
and  also  particulars  if  any  of  the  deft/s  set-off  shall  be  annexed  by  plt.'s 
attorney  to  every  record  at  the  time  it  is  entered  with  the  judge's  marshal 
(R.  G.  T.  T.  1  Will.  IV.).  A  judge's  order  for  the  delivtery  of  a  particu- 
iar  of  set-off,  and  in  default  precluding  deft,  from  giving  evidence  of  it, 
makes  such  evidence  inadmissible  at  the  trial  (Young  v.  Geiger,  18  Law  J. 
43,  C.  P.). 

By  R.  G.  M.  T.  1  Vict.,  "  Payment  shall  not  in  any  case  be  allowed  to 
be  given  in  evidence  in  reduction  of  damages  or  debt,  but  shall  be  pleaded 
in  bar,  and  in  any  case  in  which  the  pit.  in  order  to  avoid  a  plea  of  pay- 
ment, shall  have  given  credit  in  the  particulars  of  his  demand  for  any  sum 
or  sums  of  money,  therein  admitted  to  have  been  paid  to  the  pit.,  it 'shall 
not  be  necessary  for  the  deft,  to  plead  the  payment  of  such  sum  or  sums  of 
money.  But  this  rule  is  not  to  apply  to  cases  where  the  ph.,  after  stating 
the  amount  of  his  demand,  states  that  he  .seeks  to  recover  a  certain  balance, 
whhout  giving  credit  for  any  particular  sum  or  sums  (lb.). 

Where  the  ph.  declares  on  a  bill  of  exchange,  the  deft,  is  not,  except 
under  very  special  circumstances,  entitled  to  particulars  of  demand  (Brooks 
V.  Farlar,  3  Bing.  N.  C.  291  j  Day  v.  Davies,  6  C.  &  P.  340 ;  see  Siggers 
V.  Nicholas,  3  Jur.  341 ;  but  see  Gould  v.  Coombes,  1  C.  B.  543).  In  an 
action  on  two  notes  for  50/.  each,  and  100/.  on  an  account  stated,  the  bill  of 
particulars  stated  the  action  to  be  brought  for  the  amount  of  these  notes,  and 
that  the  pit.  would  avail  himself  for  the  recoverythereof  of  the  whole  or  any 
part  of  the  declaration ;  no  evidence  wad  adduced  at  the  trial  to  prove  the 
promissory  notes,  but  a  conversation  with  the  deft,  was  proved,  in  which  he 
acknowledged  owing  the  pit.  the  sum  of  100/.:  held,  insufRcient,  and  that 
the  ph.  was  bound  under  the  above  particulars  to  prove  an  admission  of  aa 
account  stated  with  reference  to  the  promissory  *notes  (Roberts  v. 
[  *517  ]  Elsworth,  2  Dowl.  N.  S.  456).  It  will  not  prevent  a  pit,  from 
giving  evidence  on  a  special  count  in  his  declaration  that  he  has 
not  included  that  part  of  his  claim  in  his  particular  of  demand,  as  a  particu- 
lar is  only  necessary  to  explain  the  common  counts  (Day  v.  Davies,  5  C.  & 
P.  340).  If  the  declaration  be  on  a  bill  of  exchange,  and  for  goods  sold, 
and  a  particular  of  demand  be  obtained  under  a  judge's  order,  the  ph.  may 
recover  on  the  bill,  though  it  be  not  mentioned  in  his  particular  of  demand 
(Cowper  V.  Amos,  2  C,  &  P.  267).  The  court  will  not  compel  a  ph.  suing 
for  the  balance  of  an  account  to  furnish  a  statement  of  moneys  received  by 
him  from  the  deft.  (Penprase  v.  Crease,  1  M.  &  W.  36). 

In  an  action  of  trespass,  where  a  locus  in  quo  was  of  considerable  extent, 
and  related  to  a  right  to  moor  ships,  the  ph.  was  required  to  give  particulars 
of  the  trespass  (Kirwin  v.  Jones,  3  Hodges,  230). 

In  an  action  against  a  marshal  for  escape,  he  is  entitled  to  a  particular  of 
the  cause  of  action  for  which  the  ph.  sued  (Webster  v.  Jones,  7  D.  &  R. 
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774 ;  Davis  v.  Chapman,  6  Ad.  &  E.  676).  In  an  action  for  the  breach  of  a 
warranty  of  a  horse,  the  pit.  need  not  give  particulars  of  the  unsoundness 
complained  or(Rylie  v.  Stephens,  6  M.  &  W.  813);  nor  need  the  pit.  suing 
for  breach  of  an  agreement  and  assigning  by  way  of  special  damage  that 
he  has  incurred  certain  expenses,  furnish  particulars  of  such  special  damage 
(Retallick  v.  Hawkes,  1  M.  &  W,  573) ;  nor,  in  case,  need  he  deliver  a 
particular  of  his  claim,  when,  from  the  mode  of  alleging  it  in  the  di^clara- 
tion,  there  is  no  ambiguity  as  to  the  transaction  in  respect  of  which  the  action 
is  brought  (Stannard  v.  Ullithorne,  3  Bing.  N.  C.  326).  A  defl.  who  pleads 
payment  of  a  sum  of  money,  may  be  compelled  to  furnish  the  particulars  of 
payment  (Phipps  v.  Sothern,  8  Dowl.  P.  C  208). 

An  order  was  made  for  delivery  of  particulars  of  set-off,  with  dates,  and 
in  default  thereof,  that  the  deft,  should  be  precluded  from  giving  evidence  of 
set-off.  Particulars  were  delivered,  but  without  dates,  subsequently  to  which 
the  pit.  replied,  and  the  cause  came  on  for  trial,  when  the  judge  refused  to 
receive  the  evidence  of  set-off:  held,  that  the  evidence  was  properly  rejected, 
the  order  not  having  been  complied  with,  and  that  the  pit.  had  not  waived 
the  objection  by  replying  to  the  plea  (Ibbett  v.  Leaver,  4  Dowl.  &  L.  716 ; 
16  M.  &  W.  771). 

A  judge's  order  for  the  delivery  of  particulars  of  set-off,  and  in  default 
precluding  the  defl.  from  giving  evidence  of  his  set-off,  makes  such  evidence 
inadmissible  at  the  trial  (Young  v.  Gciger,  6  C.  B.,  552 ;  18  Law  J.  43,' 
C.  P.). 

A  particular  of  set-off  for  20/.  125.  6J.  was  in  the  following  form : — "  To 
fitting  up  a  shop  in  A.  street,  with  one  pair  of  glass  doors,  fan-light,  lock, 
bolts,  and  hinges ;  to  a  partition  to  ditto  and  moulding  all  complete,  and 
fitting  up  shop  window  with  glass  case  and  linings,  and  sundry  work,  nails/' 
drc.  On  the  hearing  of  a  reference  of  the  cause  before  a  legal  arbitrator, 
the  value  of  all  the  specified  work  named  in  the  particular  was  proved  to  be 
worth  9/. ;  but  under  the  words  in  the  particular,  '^ sundry  work,  nails,  &c." 
the  arbitrator  (subject  to  the  opinion  of  this  court)  admitted  evidence  of 
other  work  done  about  the  premises  to  the  amount  of  10/.  Is, :  held,  that  the 
evidence  was  rightly  received  by  the  arbitrator;  and  that,  if  the  pit.  was 
misled  or  taken  by  surprise  by  the  particular,  he  should  have  asked  for  an 
adjournment  of  the  reference  to  have  enabled  him  to  answer  the  evidence  as 
to  that  claim  (Eastham  v.  Tyler,  2  B.  C.  Rep.  130,  Wightman. 

In  an  action  of  assumpsit  which  contained  several  demands,  the  defl. 
pleaded,  except  as  to  one,  a  set-off,  and  the  Statute  of  Limitations.  The  pit. 
in  order  to  take  the  case  out  of  the  stat.,  put  in  evidence  the  particulars  of 
set-off,  containing  an  item  *'  Paid  to  the  pit.  15/. ;"  held,  that  the  particulars 
were  no  evidence  in  support  of  the  deft.'s  plea  of  set-off  (Burkitt  v.  Blan- 
shard,  3  Exch.  89). 

The  particulars  of  set-off  are  merely  explanatory  of  the  plea  of  set-off, 
and  the  pit.  by  putting  them  in  evidence  to  prove  his  case,  ez,  gr,  to  .rebut 
the  defence  of  the  Statute  of  Limitations,  does  not  thereby  admit  the  correct- 
ness of  their  contents  (Burkitt  v.  Bianshard,  18  Law  J.,  Exch.,  34). 

Amendment  X)f,]  In  an  action  for  money  had  and  received,  the  pit.  hav- 
ing framed  his  particulars  from  an  account  rendered  by  the  deft.,  was  allowed 
aller  a  suspension  of  proceedings  for  ten  years,  occasioned  by  absence  of 
pit.  beyond  seas,  to  amend  his  particulars,  by  the  insertion  of  fresh  items, 
discovered  aAer  the  deQ.'s  account  had  been  rendered  (Staples  v.  Holds- 
worth,  4  Bing.  N.  C.  717). 

In  an  action  for  false  representation,  whereby  pit.  Xvas  induced  to  supply 
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a  third  party  with  goods  on  credit,  the  deft,  is  entitled  to  particulars  of 
moneys  paid  by  the  third  party,  in  respect  of  these  goods  (Luck  v.  liandley, 
13  Jur.  962,  C.  P.). 

Effect  of."]  A  bill  of  particulars  of  demand  or  set-off,  under  a  judge's 
order,  precludes  the  party  who  delivers  it  from  giving  evidence  of  any  other 
demand  not  then  stated.  Thus,  on  counts  for  money  had  and  received,  and 
for  houses  sold  by  the  pit.  to  the  ded.,  when  the  bill  of  particulars  contained 
only  the  latter  demand,  evidence  was  not  admitted  of  money  due  from  the 
defl.  for  houses  sold  by  him  as  the  plt.'s  agent  (Holland  v.  Hopkins,  2  B.  & 
P.  243).  Where  the  particulars  contained  only  a  demand  for  a  promissory 
note,  which,  for  want  of  a  stamp,  could  not  be  given  in  evidence,  evidence 
of  its  consideration  was  held  not  within  the  particulars  (Wade  v.  Beasly,  4 
Esp.  7) ;  and  where  the  particular  stated  that  the  action  was  brought  to  re* 
cover  o55/.  due  on  the  note  set  forth  in  the  first  count,  with  interest  from, 
&c.,  to  the  day  of  payment,  and  that  ph.,  for  recovery  thereof,  will  avail 
himself  of  the  whole  or  any  part  of  the  declaration,  held,  that  the  note  being 
invalid,  was  not,  by  this  particular,  made  admissible  evidence  of  the  account 
stated  (Hed ley  v.  Bai n bridge,  3  Q.  B.  316;  Roberts  v.  Elsworth,  2 
[  *518  ]  Dowl.  N,  S.  456).  *In  assumpsit,  the  deft,  pleaded,  in  abatement, 
that  the  promises  were  made  jointly  with  another,  and  it  appeared, 
by  the  bill  of  particulars,  that  such  was  the  fact  with  regard  ft>  some  of  the 
demands,  though  others  were  due  from  the  deft,  alone ;  and  Lord  Kenyon 
held  the  pit.  bound  by  his  particular,  and  directed  a  nonsuit,  which  the  court 
refused  to  set  aside  (Colson  v.  Lelly,  1  Esp.  451 ;  1  Ph.  Ev.  181,  n.)  When, 
in  the  particulars  of  a  set-off,  the  deft,  stated  the  subject-matter  to  be  the 
sum  of  34/.,  *'  the  amount  of  dividends  upon  a  debt  of  S.  P.  to  the  deft., 
which  said  dividends  arc  directed  to  be  paid,  as  in  the  said  notice  of  set-off 
particularly  mentioned;"  and  the  notice  of  set-off  was  for  dividends  under  a 
composition-deed  of  assignment  by  a  former  debtor  of  the  deft.,  guaranteed 
by  the  ph.,  and  also  for  money  had  and  received,  and  an  account  stated,  it 
was  held,  that  the  particulars  confined  the  deft,  to  his  demand  on  the  gua- 
rantee (Andrews  v.  Beard,  8  Pri.  213). 

Giving  credit  to  the  opposite  party  in  a  particular,  was  held  not  to  be  an 
admission  that  the  money  was  due  (Miller  v.  Johnson,  2  Esp.  602).  An 
item  of  the  plt.'s  demand  appearing  on  the  face  of  the  particulars  of  the 
deft.'s  set-off,  given  under  a  judge's  order,  is  not  such  an  edmission  as  to 
supersede  the  necessity  of  proving  it  (lb.).  The  particulars  are  merely  ex- 
planatory of  the  plea  of  set-off,  and  the  pit.  by  putting  them  in  evidence  to 
rebut  the  defence  of  the  Statute  of  Limitations  does  not  thereby  admit  the 
correctness  of  their  contents  (Burkit  v.  Blanchard,  18  Law  J.  34,  Ex. ;  3 
Ex.  89).  You  cannot  resort  to  the  particulars  for  the  purpose  of  explaining 
the  pleading  in  a  cause  (Kilner  v.  Bailey,  5  M.  &  W.  382).  Semble^  that 
on  a  reference  to  contribution,  the  particulars  of  plt.'s  demand  are  not  neces- 
sarily before  the  arbitrator ;  therefore,  if  the  deft,  seeks  to  restrict  the  plt.'8 
claim  to  the  amount  of  the  particulars,  he  should  produce  them  (Kenrick  v. 
Phillips,  7  M.  &  W.  415).  Where  the  particulars  of  demand  stated  a  claim 
for  wages,  at  15/.  per  week,  amounting  altogether  to  148/.,  and  gave  credit 
for  payment,  on  account  of  70/.,  the  deft,  put  the  particulars  in  evidence,  as 
showing  a  payment  of  70/.,  and  the  jury  having  found  that  the  pit.  was  only 
entitled  to  wages  at  the  rate  of  7/.  per  week  (which  destroyed  the  balance  of 
78/.  claimed  by  the  ph.),  gave  a  verdict  for  the  deft. :  held,  that  the  particu- 
lars were  properly  received  in  evidence  as  an  admission  of  the  payment, 
and  it  not  being  objected  at  the  trial  that  they  would  only  be  used  in  reduc- 
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lion  of  damages,  and  not  in  bar  of  the  action,  that  the  verdict  ought  not  to 
be  disturbed  (Kenyon  v.  Wakes,  2  M.  &  W.  764;  see  Nicholl  v,  Williams, 
ib.  758).  If  to  a  declaration  in  the  ordinary  form  in  indebitatus  assumpsit^ 
M'ith  particulars  containing  various  causes  of  action,  the  deft,  plead  payment 
into  court,  he  is  not  precluded  by  such  plea  from  contesting  his  liability  in 
respect  of  any  items  beyond  the  amount  paid  into  court,  as  particulars  are 
not  to  be  considered  as  part  of  the  declaration  (Booth  v.  Howard,  5  Dowl. 
P.  C.  438).  Where  the  particulars  of  demand  state  that  the  action  was 
brought  to  recover  the  amount  of  stakes  deposited  in  deft.'s  hands  by  the  pit. 
K.,  and  won  by  the  pit.  of  R. :  held,  the  particular  bound  the  pit.,  and  that 
he  could  not  show  that  he  rescinded  the  bet  before  the  event  (Davenport  v. 
Davies,  1  M.  &  W.  570). 

In  an  action  for  use  and  occupation  for  recovering  42/.  odd,  the  balance 
of  600/.  odd  ;  the  particulars  admitted  the  payment  of  21/.  odd :  held,  that 
pit.  might  show  that  a  portion  of  the  sum  credited  was  paid  to  her  husband 
in  his  lifetime,  and  that  another  portion  was  paid  so  recently  ader 
his  decease  that  it  could  not  be  paid  in  *respect  of  the  debt  due  to  [  *519  ] 
her  (Mercy  v.  Galot,  13  Jur.  412,  Ex.).  A  count  for  double  value 
and  another  for  use  and  occupation ;  particulars  stated  that  pit.  sought  to 
recover  under  the  second  count  75/.  single  rent  of  the  premises  mentioned  in 
the  first  count ;  payment  of  that  sum  into  court,  which  pit.  took  out ;  the 
holding  over  and  occupation  were  during  the  same  period  :  held,  that  pit.  might 
recover  on  first  count  (Ceilings  v.  Kingsbury,  13  Jur.  98,  Q.  B.). 

The  particulars  in  an  action  for  money  had  and  received  stated  thnt  the 
•  action  was  brought  to  recover  the  sum  of  13/.  65.  for  money  received  by  the 
de(\.  as  the  treasurer  of  a  club,  for  the  use  of  the  pit.,  as  the  drawer  of  the 
second  horse  in  the  Derby  stakes,  according  to  the  rules  of  the  said  club; 
the  deft,  pleaded  illegality:  held,  that  the  pit.  could  not  recover  the  13/.  6s,; 
nor  could  he,  under  these  particulars,  recover  back  his  own  stake  of  2/. 
(Mearing  v.  Hellings,  14  M.  &  W.  711).  Proof  that  the  deft,  acknowleged 
that  he  owed  the  pit.  13/.  lOs,  will  not  support  particulars  as  to  a  beast  sold 
and  delivered,  10/.  10«.  (Brecon  v.  Smith,  1  Ad.  &  E.  488). 

A  declaration  contained  a  count  for  money  lent,  and  for  money  due  on  an 
account  stated;  the  particulars  annexed  to  the  record  stated  that  the  action 
was  brought  to  recover  4/.  195.  due  from  the  deft,  to  pit.  on  an  account 
stated,  and  also  4/.  19s,  due  from  the  deft,  to  the  pit.  on  an  account  stated* 
The  under-sheriff  refused  to  admit  evidence  of  money  lent,  and  nonsuited  the 
pit.,  which  the  court  set  aside ;  it  appeared  that  the  particulars  delivered  with 
the  declaration  contained  a  claim  for  money  lent  (Ripper  v.  Walton,  1  Dowl. 
N.  S.  344). 

On  the  other  hand,  if  the  particulars  are  sufficient  information  of  the  de- 
mand or  set-off,  to  guard  the  opposite  party  against  surprise,  inaccuracies, 
not  calculated  to  mislead,  will  not  be  material. 

A  particular  of  demand  is  not  to  be  construed  so  rigidly  as  to  nonsuit  the 
pit.  for  inaccuracies  which  could  not  mislead  (Harrison  v.  Wood,  8  Bing. 
371).  Disbursements  are  therefore  recoverable  under  an  item  for  "cash 
advanced"  (lb.).  An  error  in  date  or  other  inaccuracy  will  not  warrant  a 
nonsuit,  unless  the  particular  be  so  printed  as  to  be  reasonably  calculated  to 
mislead  the  deft.  (lb.).  Though  the  particulars  vary  from  the  evidence  of 
the  pit.,  yet  if  deft,  appear  and  defend,  and  is  not  misled  by  them,  the  vari- 
ance is  no  ground  for  nonsuiting  the  pit.  (Green  v.  Clark,  2  Dowl.  P.  C.  18). 
Where  the  declaration  was  for  money  had  and  received  to  the  use  of  the 
bankrupt,  and  the  bill  of  particulars  was  to  the  use  of  the  plr.:  held,  that  as 
it  did  not  appear  that  the  defts.  were  misled,  the  pit.  was  entitled  to  recover 
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(Tucker  ▼.  Barrow,  7  B.  &  C.  622).  Pits.,  spirit  merchants,  inadvertenily 
delivered  a  bill  of  particulars  for  goods  sold  in  their  trade  of  brewers :  held, 
sufficient,  as  it  did  not  appear  that  de(\.  bad  been  either  surprised  or  misled 
(Lambirth  v.  Bo(),  8  Bing.  411).  The  pit.  in  his  declaration  and  particulars 
claimed  credit  for  certain  articles  deposited  with  the  deft.,  which  had  not 
been  returned,  and  of  which  due  care  had  not  been  taken ;  under  the  former 
description  in  his  particulars  he  set  out  certain  articles  of  glass,  which,  how- 
ever, turned  out  to  have  been  destroyed :  held,  that  under  such  particulars 
he  was  not  entitled  to  recover  damages  in  respect  of  those  articles  (Moss  v. 
Smith,  1  Man.  &  G.  228).  The  first  count  was  on  an  undertaking  to  pay 
such  costs,  &c.,  as  the  pit.  (an  attorney)  should  incur  in  an  action  to  be 
brought  by  him  against  G.  on  a  bill  of  exchange,  drawn  by  the  defl.  only, 
which  was  lying  due,  and  which  the  pit.  had  agreed  to  take  up  for  the  honour 

of  the  deft.  In  the  second  count  the  defl.  declared  as  'indorsee ; 
[  *520  ]  the  third  was  for  money  paid ;  the  fourth  on  an  account  stated.  On 

the  first  count  deft,  paid  into  court  a  sum  of  money  covering  the 
plt.^s  costs  out  of  pocket.  On  the  second  count  the  issue  was  whether  a  bill 
subsequently  given  by  the  defi.  to  the  pit.  was  given  in  satisfaction  of  the 
first,  or  as  a  collateral  security.  The  pit.  first  gave  a  particular  of  demand 
applicable  only  to  the  count  on  the  bill  of  exchange.  The  defl.  obtained  for 
particulars  ''  of  the  bill  of  costs,  &c."  mentioned  in  the  first  count  of  the  de- 
claration, which  pit.  delivered,  containing  a  copy  of  his  whole  bill  of  costs 
in  the  action  against  G.,  and  also  the  amount  of  the  bill  and  interest.  At 
the  trial  the  court  ruled  the  costs  out  of  pocket  only  to  be  recoverable  on  the 
first  count.  Held  that  the  particulars  sufficient  to  enable  the  pit.  to  recover 
the  rest  of  the  bill  of  costs  under  the  account  stated  (Fisher  v.  Wainwright, 
1  M.  &  W.  480).  The  particulars  were  for  goods  sold  on  the  6th  of  Janu- 
ary; the  evidence  given  at  the  trial  was  of  goods  sold  on  the  28lh  of  May. 
A  verdict  having  been  found  for  the  pit.  the  court  refused  to  set  it  aside,  all 
other  accounts  between  the  parties  having  been,  settled  (Flemming  v.  Crisp, 
5  Dowl.  P.  C.  454).  Use  and  occupation :  particulars  stated  a  special  con- 
tract of  demise  which  pit.  fails  in  proving,  yet  he  may  recover  on  a  quantum 
mertidt,  there  being  no  question  on  the  identity  of  tenancy  (Kirkman  v.  Jarvis, 
7  Dowl.  678). 

Thus,  where  in  assumpsit  the  bill  of  particulars  stated  an  item  of  money 
advanced  under  the  name  of  A.  by  mistake,  instead  of  B.,  the  pit.  was  al- 
lowed to  prove,  that  the  item  was  intended,  and  must  have  been  understood, 
to  refer  to  the  latter  name,  and  the  deA.,  to  set  aside  that  item,  must  make 
affidavit  that  he  had  been  misled  (Day  v.  Bower,  1  Camp.  69,  n.;  Brown  v. 
Hodgson,  4  Taunt.  198).  So,  in  debt  for  rent,  if  premises  in  A.  be  described 
as  situate  in  B.,  it  is  immaterial,  unless  the  deil.show  he  held  other  premises 
of  the  pit.  in  B.  (Davis  v.  Edwards,  3  M.  &  S.  380).  So,  in  ejectment  to 
recover  premises  forfeited  by  the  non-payment  of  rent,  a  variance  between 
the  amount  of  rent  proved  to  be  due,  and  the  amount  demanded  in  the  par- 
ticulars, was  held  immaterial  (3  Bing.  3).  So,  when  the  work  for  which  the 
action  was  brought  was  stated  in  the  particulars  to  have  been  done  in  a 
wrong  month,  the  pit.  gave  evidence  of  work  done  in  the  other  month  (Mil- 
wood  V.  Walter,  2  Taunt.  224)  And,  where  the  particulars  specified  a  bill, 
dated  on  a  certain  day,  for  60/.,*and  the  evidence  was  of  a  bill  for  63/.,  of  a 
difierent  day,  but  the  same  year  and  month,  Abbott,  J.,  held  the  variance  to 
be  immaterial  (Dunn  v.  Thomas,  Man.  In.  240 ;  Fleming  v.  Crisps,  5  Dowl. 
P.  C.  454).  Upon  counts  against  an  agent,  for  not  accountixig  for  goods 
sold,  and  money  had  and  received,  particulars  beaded  '*  A.  to  B.,  tierces  of 
porter,  6(c.,  £        ,"  and  containing  also  items  for  money  had  and  received, 
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were  held  applicable  to  any  of  the  counts  (Hunter  r.  Walsh,  1  Stark.  224). 
And,  where  a  carrier  had  misdelivered  goods  to  the  deft.,  which  the  defl., 
had  appropriated  to  his  own  use,  and  the  carrier  had  paid  their  value  to  the 
right  owner,  it  was  held  that  the  carrier  might  recover  on  the  count  for  money 
paid,  although  his  particulars  were  only  "  to  seventeen  firkins  of  butter,  55/. 
6s. '^  (Brown  v.  Hodgson,  4  Taunt.  189).  The  pit.  declared  on  three  bills  as 
distinct  causes  of  action,  in  three  several  counts,  but  in  his  particulars  confined 
his  demand  to  the  bill  in  the  first  count :  the  defence  was,  that  the  deAs. 
were  not  partners  when  the  bill  was  drawn ;  the  pit.  offered,  in  evidence,  the 
two  other  bills  of  subsequent  date,  but  drawn  at  the  same  time  as  the  first, 
for  the  purpose  of  proving  a  continuing  partnership,  which  were 
rejected  on  the  ground  that  they  were  not  included  in  the  *particu-  [  *521  ] 
lars,  and  the  Court  of  Common  Pleas  granted  a  new  trial  (Duncan 
v.  Hill,  5  Moo.  547 ;  2  B.  &  B.  662).  The  particular  stated  a  claim  «<  for 
services  as  clerk  or  manager,  at  the  rate  of,  &c. :"  held,  that  pit.  could  not 
recover  commission  on  a  special  agreement  to  pay  a  per-centage  on  business 
brought  by  pit.  as  manager  of  another  firm  (Law  v.  Thompson,  15  M.  &  W. 
541).  The  pit.  may  recover  interest,  though  the  particulars  contain  only  a 
demand  upon  a  promissory  note  (Blake  v.  Lawrence,  4  Esp.  147).  And  it 
has  been  ruled,  that  the  ph.  might  recover  more  than  his  particular  demand, 
when  the  deft,  gave  in  evidence  an  account^ <(from  which  it  appeared  there 
was  a  sum  of  money  due  to  the  pit.  not  included  in  his  particulars  (Hunt  v. 
Watkins,  1  Camp.  68 ;  see  3  Taunt.  285 ;  2  B.  &  P.  243 ;  1  Ph.  Ev.  182  ; 
Fisker  v.  Wainwright,  1  M.  &  W.  486 ;  per  Parke,  B.).  The  pit.  may  give 
evidence  of  a  demand  contained  in  his  -particulars,  though  omitted  in  a  bill 
delivered  before  action  brought  (Short  v.  Edwards,  1  Esp.  374). 

A  second  bill  of  particulars,  not  delivered  under  a  judge's  order  will  not 
cure  a  defect  in  a  previous  bill  of  particulars ;  pit.  will  be  confined  to  his 
first  (Brown  v.  Watts,  1  Taunt,  363).  On  the  other  hand,  if,  either  before 
or  after  the  delivery  of  particulars  under  a  judge's  order,  the  pit.  make  a 
demand  of  only  part  of  the  articles  specified,  such  demand  will  not  confine 
his  evidence,  nor  supersede  his  bill  of  particulars  (Short  v.  Edwards,  1 
Esp.  373). 

if  a  pit.  in  his  further  particular  omit  a  credit  given  in  his  first,  both 
should  be  annexed  to  the  record  ;  but  if  the  first  should,  be  omitted  pit.  may 
nevertheless  prove  it  for  the  purpose  of  dispensing  with  a  plea  of  trespass 
(Boulton  V.  Pritchard,  4  D.  &  L.  117). 

In  an  action  by  the  vendee  against  the  vendor  to  recover  back  the  deposit, 
the  conditions  not  being  complied  with,  the  defl.  may  obtain  by  a  judge's 
order  a  particular  of  the  grounds  on  which  the  pit.  seeks  to  recover,  to  which 
the  latter  will  be  confined  at  the  trial  (Squire  v.  Tod,  1  Camp.  293).  In  an 
action  brought  to  recover  back  the  deposit  paid  to  the  auctioneer  upon  the 
sale  of  an  estate  on  the  ground  of  objections  to  the  title,  the  defl.  is  entitled 
to  particulars  of  the  objections  arising  upon  matters  of  fad,  but  not  of  ob- 
jections in  point  of  law  (Roberts  v.  Rowlands,  3  M.  &  W.  543). 

Breaches  of  Covenant.]  In  an  ejectment  for  the  forfeiture  of  a  lease,  the 
court  will  compel  the  pit.  to  deliver  a  particular  of  the  breaches  of  covenant 
on  which  he  intends  to  rely  (Doe  v.  Phillips,  6  T.  R.  597).  In  an  action 
for  not  cultivating  land  according  to  the  usual  and  most  approved  system  of 
husbandry,  the  particular  of  breaches  charged  the  removal  of  manure,  the 
sale  of  hay  and  straw,  and  non-cultivation :  held,  that  under  this  particular 
it  was  not  competent  to  the  pit.  to  give  evidence  of  bad  cultivation  (Doe  v. 
Broad,  2  Sco.  N.  R.  685;  2  Man.  dc  G.  523).  In  debt  on  bond  for  breaches 
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of  covenant  in  a  lease,  where  breaches  are  not  assigned  In  the  declaratioOt 
copies  of  the  covenants  alleged  to  be  broken  are  sufficient  particulars  of 
demand  if  there  be  no  plea  of  performance  (Souter  v.  Hitchcock,  3  Dowl. 
P.  a  724). 

.  In  an  aclion  for  breach  of  covenant  by  obstructing  the  tenants  of  pit.  ia 
the  enjoyment  of  an  easement,  the  pit.  was  required  to  furnish  a  bill  of  par* 
ticuiars  of  the  obstructions,  the  times  of  their  occurrence,  the  names  of  the 
tenants  obstructed,  and  the  mode  of  obstruction  (Weld ridge  v.  Clarke,  11 
Ir.  Law  R.  689). 

• 

Proof  of. 1  The  particulars  of  demand,  were  formerly  proved  by  the  pro- 
duction of  the  judge's  order,  and  of  the  delivery  of  the  bill;  •and 
[  *522  ]  by  proving  the  signature  of  the  party's  attorney,  or  of  his  agent, 
to  the  particulars  (1  Ph.  Ev.  183). 

But  since  the  R.  G.  T.  T.  1  Will,  IV.  it  must  be  annexed  to  the  record ; 
and  where  the  bill  of  particulars  is  so  appended  to  the  record  pursuant  to 
the  above  rule  of  court,  it  is  not  necessary  to  prove  the  delivery  of  it  to  the 
deft.  (Macarthy  v.  Smith,  8  Bing.  145).  But  they  are  not  to  be  considered 
as  incorporated  with  the  declaration  (Booth  v.  Howard,  5  Dowl.  P.  C,  438). 
Nor  are  they  to  be  resorted  to  for  the  purpose  of  explaining  the  proceedings 
in  tfie  cause  (Kilner  v.  Bailey,  5  M.  &  W.  382).  Where  the  pit.  annexed 
to  the  record  particulars  varying  from  those  delivered  to  the  deft.,  and  there 
being  no  evidence  of  the  particulars  delivered,  got  a  verdict  upon  an  item 
not  included  in  the  particulars  delivered,  the  court  granted  a  new  trial  with- 
out costs,  but  refused  to  nonsuit  the  pit.,  because  the  deft,  was  not  in  a  posi- 
tion to  raise  the  question  at  the  trial,  and  the  point  was  not  reserved  (Morgaa 
V.  Harris,  2  Cr.  &  J.  461). 

The  rule  of  T.  T.  1  Will.  IV.  as  to  annexing  particulars  of  demand  to 
the  declaration,  has  not  altered  the  effect  of  the  payment  of  morey  into 
court,  so  as  to  make  it  operate  as  an  admission  of  them  (Booth  v.  Howard, 
6  Dowl.  P.  C.  438 ;  Meagher  v.  Smith,  4  B.  &  Ad.  673). 

SeUcff,  As  to  particulars  of  set-off,  see  2  Arch.  Pr.  8th  ed.  If  not  deli- 
vered with  dates,  in  pursuance  of  a  judge's  order  to  that  effect,  evidence  of 
the  set-off  will  be  excluded  (Swain  v.  Roberts,  1  Moo.  &  R.  452 ;  but  sec 
Payne  v.  Davis,  9  Jur.  734).  Where  the  only  dales  were  from  January, 
1828,  to  January,  1834:  held,  no  compliance  with  the  order  (Swain  v. 
Roberts,  1  Moo.  &  R.  452).  The  assignee  of  an  insolvent,  in  an  aclion  for 
goods  sold  and  delivered  by  the  insolvent,  the  deft,  relied  on  a  set-off,  and  in 
the  notice  delivered  by  him  he  set  out  a  composition  deed  of  assignment  by 
a  former  credit  of  the  deft,  to  the  insolvent,  of  which  there  was  a  covenant, 
by  the  latter  guaranteeing  to  the  deft,  the  payment  of  a  dividend  agreed  to 
be  paid  on  that  occasion,  which  notice  also  stated,  as  other  grounds  of  set- 
off, money  had  and  received,  and  on  an  account  stated,  but  in  the  particular 
of  the  set-off  the  deft,  stated  the  subject-matter  to  be  a  sum  of  34/.,  ''  the 
amount  of  the  two  several  dividends  of  5s.  in  the  pound  upon  a  debt  of  68/. 
due  from  Simon  Pain  to  the  deft.,  which  said  dividends  are  directed  to  be 
paid  by  the  said  J.  L.  P.,  as  in  the  said  notice  of  set-off  particularly  men- 
tioned :"  held,  that  the  particulars  of  such  set-off  confined  the  deft,  to  proof 
of  the  demand  under  the  covenant  in  the  deed  of  assignment  as  the  solo 
ground  of  his  defence,  and  precluded  him  from  giving  evidence  of  satisfac- 
tion of  the  demand  of  Pain,  either  by  money  h<id  and  received,  or  on  an 
account  stated,  according  to  the  notice  of  set-off,  or  by  any  other  means 
(Andrews  v.  Bond,  8  Pri.  213, 538).   The  particulars  claimed  "  cash,  being 


PARTNERS,  622 

the  amount  of  deft.'s  dishonoured  acceptance  and  charges,"  21/.  65.,  dated 
August,  1840;  he  gave  evidence  of  a  bill  of  exchange  for  19/.,  on  which  an 
action  had  been  commenced,  dated  June  23,  1840,  and  payable  two  months 
a(\er  date,  indorsed  to  him  by  the  pit. :  he!d,  that  there  was  no  variance  by 
which  the  pit.  could  have  been  misled  (Parsons  v.  Wilson,  1  Dowl.  N.  S. 
181). 

It  is  no  objection  to  the  use  of  particulars  of  set-off  if  pleaded  in  a  differ- 
ent court  from  that  in  which  the  action  is  brought  if  they  have  not  been  de- 
Hvered  pursuant  to  a  judge's  order  (Lewis  v.  Hilton,  5  Dowl.  P.  C.  267). 
In  an  action  for  lottery- tickets  sold,  the  particulars  of  the  defl.'s 
set-off,  mentioning  the  sale  of  *the  tickets  to  himself,  were  held  not  [  *523  ] 
to  be  sufficient  proof  of  the  sale;  the  fact  must  be  proved  by  other 
evidence  (Miller  v.  Johnson,  2  Esp.  602;  Harrington  v.  Macmoris,  5  Taunt. 
229).  Yet,  the  particulars  of  the  pit.'s  demand,  duly  proved  by  the  defl., 
were  allowed  to  be  evidence  for  the  deft,  to  prove  payments  for  which  the 
ph.  h  id  given  the  deO.  credit  (Rymer  v.  Cook,  Moo.  ^  M.  86,  n. ;  Kenyon 
V.  Wakes,  (2  M.  &  W.  764). 
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1.  ACT10N3  BY. 

FouM  OF  Rgmedit,  and  Pabties  to  Action,  p.  523. — When  all  must  join 
in  Action  ex  contractu^  p.  524. — Nominal  Parties^  p.  524.-^^1  Minoty 
p.  625. — Dormant  Partner,  p.  625. — Joints  Tenants^  p.  526. — Public 
Companies,  p.  527. —  When  one  becomes  Bankrupt,  p.  528. — When 
Partners  may  sue  each  otfwr,  p.  528. — Contribution,  p.  531. — Joint* 
Stock  Companies,  p.  633. — In  an  Action  ex  delicto,  p.  536. — Conse- 
quence of  Non-joinder,  p.  536. 

FoBM  of  Pleadings,  p,  537. — Declaration,  p.  538.-^P/6a»,  p.  545. 

Evidence  fob  Plaintiff,  p.  550. — Proof  of  Cause  of  Action,  p.  550. — 
Proof  of  Partnership,  p.  560. 

Evidence  fob  Defendant,  p.  561.. — How  far  acts  of  Partners  are  bind* 
ing  on  Copartners,  p.  562. 

CoMFETEHOir  OF  WITNESSES,  p.  565. 


Form  of  Remedy ^  and  Parties  to  Action, 

There  is  nothing  particular  relating  to  the  form  of  remedy  for  a  cause  of 
action  arising  to  partners. 

An  act  gave  compensation  for  damage  sustained  by  reason  of  the  sever- 
ing or  dividing  of  lands  by  the  railway,  and  the  jury  were  to  assess  com- 
pensation amongst  other  things,  for  or  by  reason  of  the  severing  or  dividing 

(a)  3  U.  S.  Dig.  p.  88 ;  2  Sapp.  U.  S.  Dig.  p.  474 ;  I  Ann.  Dig.  p.  384 ;  2  Id.  p.  291 ;  3 
Id.  p.  353. 
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the  same  from  other  lands ;  and  enacted,  that  where  the  owners  of  lands 
should  in  their  arrangements  with  the  company  have  received  compensation 
for  gates,  bridges,  &c.,  instead  of  the  same  being  erected  by  the  company, 
for  the  facility  of  passing  to  or  from  either  side  of  the  severed  lands,  it 
should  not  be  lawful  for  them  to  cross  the  railway  from  the  lands  so  severed 
and  divided  otherwise  than  by  a  bridge,  and  to  be  erected  by  themselves. 
An  owner  of  lands  severed  claimed  cbnipehsation,  on  the  footing  that  there 
was  to  be  a  total  separation  of  the  land,  without  any  communication  being 
made,  and  received  the  amount  assessed  by  a  jury :  the  verdict  of  the  jury 
and  receipt  of  the  money  were  held  to  be  an  arrangement  with  the  company, 
and  that  the  party  had  no  right  afterwards  to  cross  the  railway  for  the  pur* 
pose  of  the  occupation  of  his  lands,  and  was  in  so  doing  a  trespasser  within 
the  3  &  4  Vict.  c.  97,  s.  16  (Manning  v.  Exeter  Railway  Company,  12  M, 
&  W.  237). 

The  managing  committee  of  an  intended  railway  may  sue  in  case  an 
engineer  for  not  preparing  proper  plans,  &c.,  in  time  to  be  deposited, 
to  enable  them  to  apply  to  parliament  for  an  act  (see  a  form,  Ch.  PI.  by 
Pearson,  606).  So  case  lies  for  a  libel  on  a  railway  company  (see  a  form, 
lb.  572). 

The  City  of  London  Gas-light  and  Coke  Company  may  maintain  assump- 
sit for  gas  supplied  to  the  occupiers  of  a  wharf,  and  it  is  not 
[  *524  ]   ^necessary  in  such  case  that  there  should  have  been  any  con- 
tract by  deed  executed  by  the  company  (London  Gas-light  and 
Coke  Company  v.  Nichols,  2  C.  6l  P.  365 ;  see  "  Corforatioiv^'). 

Where  a  private  act  gives  the  trustees  of  a  navigation  power  to  sue  for 
tolls,  "  by  action  of  debt  or  on  the  case,"  assumpsit  will  lie  (Corbett  v.  Carp* 
meal,  2  Nev.  <k  M.  834). 

Where  the  directors  of  a  company  granted  a  lease,  with  power  of  re-entry, 
and  aflerwards  the  company  was  incorporated)  by  act  of  parliament,  which 
(amongst  other  things)  enacted, ''  That  all  contracts,  &c.,  heretofore  entered 
into  with  the  directors  of  the  company,  shall  be  as  valid  and  efiectual  to  all 
intents  and  purposes,  as  if  the  company  had  been  incorporated  when  the 
same  contracts,  &c.,  were  entered  into;  and,  as  if  the  same  had  been  entered 
into  with  the  incorporated  company :  held,  that  the  incorporated  company 
might  support  ejectment  on  the  clause  of  re  entry  (Doe  d.  London  Dock 
Company  v.  Knebell,  2  Moo.  &  R.  66). 

Covenant  cannot  be  maintained  against  the  chairman  of  a  board  of  direc- 
tors, upon  a  deed  under  the  seal  of  a  former  chairman  of  the  company,  though 
sealed  by  him  for  and  on  behalf  of  the  company  (see  Hall  v.  Bainbridge,  1 
Man.  &  G.  42). 

Two  several  banking-houses  carrying  on  business  separately  in  the  same 
county  town  were  in  the  habit  of  exchanging  notes  and  securities  with  each 
other,  and  settling  their  balance  by  a  prescribed  mode.  One  of  the  firms 
became  bankrupt,  and  at  the  time  of  the  act  of  bankruptcy  each  firm  had  in 
their  possession  notes  and  securities  of  the  other  to  nearly  the  same  amount* 
The  provisional  assignee  of  the  bankrupt  firm  being  apprised  of  this  fact 
presented  and  obtained  payment  of  the  notes  of  the  solvent  firm,  partly  at 
their  bank  and  partly  from  their  agents  in  London,  who  did  not  know  the 
situation  of  the  parties :  held,  that  the  solvent  firm  might  recover  the  amount 
of  the  notes  in  an  action  for  money  had  and  received  against  such  assignees 
(Edmeades  v.  Newman,  1  B.  &  C.  418). 

When  Partners  must  all  sue  on  a  Contract.']  All  parties,  at  the  time  of 
mincing  a  contract  (Welsford  v.  Wood,  1  Esp.  180)  must  join  in  an  action 
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thereon  (Teed  v.  Elworthy,  14  East,  210;  7  T.  R.  267).  It  is  a  general 
rule,  that  in  the  case  of  partners,  all  the  members  of  a  firm  should  be  pits. 
in  an  action  upon  a  contract  made, with  the  firm;  nor  can  any  private 
arrangement  by  the  firm,  that  one  only  of  the  partners  shall  bring  the  action, 
give  him  a  right  to  sue  alone  (1  Ch.  PI.  9 — 11;  Alexander  v.  Barker;  2 
Tyrw.  140 ;  English  v.  Blundell,  8  C.  &  P.  332).  Subsequently  admitted 
partners,  though  under  an  agreement  to  share  in  profits  and  loss  from  a  time 
antecedent  to  the  contract,  ought  not  to  be  joined  (Wilsford  v.  Wood, 
supra). 

If  the  directors  of  a  company  sue  upon  any  contract  made  with  them, 
they  must  take  care  to  name  proper  pits.,  for  where  on  a  trial  it  appeared 
that  there  was  another  director,  not  named  as  pit.,  who  had  become  bank- 
rupt, and  had  ceased  and  declined  to  act,  or  attend  at  the  board  of  directors 
when  the  contract  was  made,  it  was  held,  on  non  assumpsit^  that  the  pits, 
ought  to  have  produced  the  deed  in  order  to  show  that  they  had  authority  in 
the  character  of  directors,  to  sue  for  the  company,  and  also  to  show  that  the 
office  of  director  was  determined  by  bankruptcy,  or  by  voluntarily  cefising 
to  act  (Phelps  v.  Lyle,  10  Ad.  &  E.  113). 

Nominal  Parties^  Where  a  person  is  held  out  to  the  world  as  a  partner, 
and  others  have  thereby  been  induced  to  give  credit  to  the  *firm, 
be  must  be  joined  (Guidon  v.  Robson,  2  Camp.  302).  But  a  mere  [  *'526  ] 
nominal  partner,  having  no  interest  in  the  firm,  need  not  be 
joined  (Giossop  v.  Colman,  1  Stark.  26 ;  2  Camp.  302 ;  1  C.  <Ss  P.  89) ; 
unless  he  be  a  party  to  the  contract  (1  Ch.  PI.  42 ;  Kell  v.  Nainby,  10  B. 
&  C.  20). 

A  Minor ^  A  minor  partner,  if  he  shares  in  the  profits  of  the  concern, 
must  be  joined  (Teed  v.  EI  worthy,  14  East,  210)  ;  but,  if  he  do  not  share  in 
the  profits,  he  may  be  omitted,  though  held  out  to  the  world  as  a  partner 
(Giossop  V.  Coleman,  1  Stark.  25 ;  Davenport  v.  Rackstrow,  1  C.  &  P.  89 ; 
Steele  v.  Western,  7  Moo.  31 ;  Barker  v.  Gibbs,  1  Man.  &  G.  44;  Kell  v. 
Nainby,  10  B.  &  C  20).  Where  an  infant  held  himself  out  as  a  partner, 
and  continued  to  act  as  such  until  within  a  short  period  of  his  age,  but  there 
was  no  proof  of  his  so  acting  afler  twenty -one:  held,  that  it  was  his  duty  to 
notify  his  disaffirmance  of  the  partnership  afler  that  age,  and  as  he  had  not 
done  so,  he  was  liable  with  his  partner  for  goods  intrusted  to  the  latter  sub- 
sequently to  his  attaining  twenty-one  (Goode  v.  Harrison,  5  B.  &  A.  147). 
But  the  evidence  must  be  clear  to  disprove  that  the  ostensible  partner,  though 
a  minor,  had  any  interest  whatever  in  the  business,  or  right  to  participate  in 
the  profits  (Teed  v.  Elworthy,  supra). 

Liability  of  Infants^  In  a  plea  of  infancy  it  must  appear  either  that 
the  infant  became  a  shareholder  by  contract,  or  that  he  had  repudiated  his 
interest  in  the  shares  (Leeds  and  Thirsk  Railway  Company  v.  Fearnley,  18 
Law  J.  330,  Exch.). 

Therefore  where  dcf\.  pleaded  that  he  became  possessed  of  the  shares  by 
contract,  when  he  was  an  infant ;  that  while  he  was  an  infant  he  repudiated 
the  contract,  and  gave  notice  to  pits,  thereof;  and  that  he  then  held  the 
shares  at  their  disposal ;  it  was  held,  a  good  answer  to  the  action  (Newry 
and  Enniskillen  Railway  Company  v.  Coombe,  18  Law  J.  325,  Exch.).  By 
Stat.  8  &  9  Vict.  c.  16,  an  infant  is  liable,  at  all  events  (per  Coleridge  and 
Erie,  J.  J.)  if  he  is  sued  afler  attaining  his  age,  and  still  holds  the  shares ; 
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for  such  holding  is  a  ratification  (Cork  and  Bandoo  Railway  Company  y. 
Canzenove,  10  Q.  B.  936). 

In  an  action  for  calls  by  a  railway  company,  the  declaration  alleged  that 
the  def\.  was,  and  still  is,  the  holder  of  certain  shares  in  the  company,  and 
was  indebted  for  calls.  Held,  that  nunquam  indebitatus  did  not  amount  to 
an  admission  by  deft,  that  he  was  a  shareholder  (Birkenhead,  Lancashire 
and  Cheshire  Junction  Railway  Company  v.  Brownrigg,  13  Jur.  Exch.  948). 

Dormant  Partner.]  And  a  dormant  partner  may  join  (Cothay  v.  Fen- 
Dell,  10  B.  &  C.  071 ;  Lucas  v.  De  la  Cour,  1  M.  &  S.  429;  see  1  Ch. 
PI.  12) ;  yet,  if  he  be  not  privy  to  the  contract,  and  his  name  does  not 
appear  to  the  world,  he  need  not  be  joi/ied  as  a  pit,  with  other  partners 
(Lloyd  V.  Archbowle,  2  Taunt.  324,  326,  n.  (a) ;  Leveck  v.  Shaftoe,  2  Esp. 
468 ;  Davenport  v.  Rackstrow,  1  C.  &  P.  89 ;  3  Stark.  8 ;  4  B.  &  A.  437, 
contra;  1  Marsh.  246  ;  see  Blessington  v.  Ault,  2  Bing.  177).  Where  one 
partner  represents  himself  as  acting  on  his  own  account,  and  the  subject- 
matter  is  his  separate  property,  and  the  firm  afterwards  sue,  they  will  be 
non-suited  (Lucas  v.  De  la  Cour,  1  M.  &  S.  249 ;  Robson  v.  Drumroond,  2 

B.  6c  Ad.  303).  But,  where  the  owners  of  a  uhede  ship  sued  a  purchaser 
for  the  price  of  whale  oil,  though  the  contract  of  purchase  was  made  with 
one  of  the  part-owners,  and  the  purchaser  was  ignorant  of  others  having  any 
interest  in  the  transaction,  it  was  held  that  the  action  might  be  maintained, 
either  in  the  name  of  the  person  with  whom  the  contract  was  made,  or  in 
the  name  of  the  parties  really  interested,  as  the  joinder  of  the  parties  made 
no  difference  to  deft.,  and  did  not  affect  any  right  of  set-off  (Skinner  v. 
Stocks,  4  B.  &  A.  437 ;  Parsons  v.  Crosby,  6  Esp.  199 ;  Steele  v.  Western, 
7  Moo.  31). 

Where  an  attorney  carried  on  business  under  the  name  oC  A.  and  Son, 
and  the  son  was  not  in  fact  a  partner,  but  acted  as  clerk  to  his  father,  and 
received  a  salary,  it  was  held  that  A.  might  maintain  an  action  in  his  own 
name  to  recover  from  a  client  the  amount  of  a  bill  for  business  done  (Kell  v. 
Nainby,  10  B.  &  C.  20).  Where  a  farm  was  demised  to  A.  and  B.  jointly, 
and  A.,  by  written  agreement  between  himself  and  C,  underlet  part  of  it  to 

C,  and  gave  receipts  for  payment  of  rent,  and  notice  to  quit  in  his  own 
name  only  :  held,  that  A.  and  B.  could  not  maintain  a  joint  action  against 
C  for  pulling  down  a  shed  which  stood  on  part  on  the  premises  demised 
(Steel  V.  Western,  7  Moo.  29).  A  merchant  carrying  on  trade  on  his  own 
separate  account  introduces  into  his  firm  the  name  of  his  clerk,  who  has  no 
participation  in  profits  or  loss,  but  continues  to  receive  a  fixed  salary :  held, 
that  in  an  action  on  a  bill  of  exchange  payable  to  the  order  of  this  firm,  the 
clerk  must  be  joined  as  a  pit.  (Guidon  v.  Robson,  2  Camp.  302). 

*The  deft,  agreed  with  Sharpe,  a  coachmakcr,  for  the  hire  of  a 
[  *626  ]  carriage  for  five  years.  The  deft,  did  not  know  that  Sharpe  had 
a  partner  at  the  time  of  the  contract ;  at  the  end  of  three  years 
there  was  a  dissolution  of  partnership  between  Sharpe  and  Robson,  and 
notice  thereof,  and  of  Sharpe's  having  assigned  all  his  interest  in  the  con- 
tract to  Robson,  was  given  to  the  deft.,  who  said  that  he  would  not  continue 
the  contract  with  Robson :  held,  that  it  was  competent  to  the  deft,  to  consi- 
der the  agreement  at  an  end,  for  he  might  have  been  induced  to  enter  -into 
the  contract  by  reason  of  the  confidence  he  reposed  in  Sharpe,  and  at  all 
events  was  entitled  to  his  service  in  the  execution  of  it  (Robson  v.  Drum* 
mond,  2  B.  &  Ad.  303). 

Any  private  agreement  between  the  partners,  that  only  certain  members 
•hall  sue,  or  receive  payment  of  the  claim,  will  make  no  difference  (Davie  s 


PARTNERS.  526 

V.  Hawkins,  3  M-  6r  S.  488),  There  may  be,  however,  in  some  cnses  a 
change  of  credit  by  agreement  between  the  parties,  so  as  to  transfer  the  lia- 
bility from  the  original  contracting  party,  to  one  only  of  the  firm  (1  N.  R. 
124, 131 ;  4  Rsp.  01 ;  5  Bsp.  122).  Where  a  company,  by  the  original 
Jf  stipulation  of  the  members,  have  stipulated  that  two  of  them  shall  carry  oa 

the  projected  trade,  and  ihat  all  actions  shall  be  in  their  name,  they  should 
sue  (Davies  v.  Hawkins,  8  M.  &  S.  488). 

Joint' IhnantSf  ^.1  Joint<tenants  must,  in  all  cases,  join  in  an  action  ez 
contractu  J  or  personal  action  (Co.  Lit.  180  6;  Bac.  Abr.  Joint-Tenants,  K). 
As  to  tenants  in  common  joining  or  severing  in  action  for  rent,  &c.  Powis 
V.  Smith,  5  B.  &  A.  851 ;  1  Lev.  109.  If  they  jointly  demise  premises 
reserving  an  entire  rent,  they  may,  and  perhaps  should  join  in  an  action  to 
recover  it  (Martin  v.  Crompe,  1  Ld.  Raym.  340;  Lit.  Ten.  as.  315,  316; 
Harrison  v.  Barnby,  5  T  R.  240 ;  Powis  v.  Smith,  5  B.  &  A.  851 ;  see 
Wilkinson  v.  Hall,  1  Bing.  N.  C.  713;  Foley  v.  Addenbrookc,  4  Q.  B. 
197).  If  the  rent  be  reserved  to  them  separately  in  distinct  parts,  they 
must  sue  separately ;  for  then  their  estates  or  interests,  and  the  terms  of  the 
contract  are  distinct  and  devisible  (Bac.  Abr.  Joint-Tenants,  K ;  Lit.  Ten. 
8.  315;  Kirkman  ▼.  Newstead,  1  Esp.  4th  ed.  145;  Hi^rrison  v.  Barnby,  5 
T.  R.  240).  But  if  they  grant  separate  demises  of  their  interest,  or  if,  by 
conveyance  or  purchase  they  become  landlords,  they  must  sever  in  an  action 
for  rent  or  double  value  (Wilkinson  v.  Hall,  1  Bing.  N.  C.  713;  Foley  v. 
Addenbrooke,  supra) ;  though,  where  they  have  actually  joined  in  a  demise, 
they  might  join  (Harrison  v.  Barnby,  5  T.  R.  240 ;  Henniker  v.  Turner,  4 
B.  &  C.  157).  They  must  sever  in  an  avowry  for  rent  (2  Bla.  Com.  182 ; 
Co.  Lit.  180  6;  Bac.  Abr.  Joint-Tenants,  K;  Scott  v.  Godwin,  1  B.  &  P. 
67).  The  rule  would  seem  to  be  that  where  the  damage  is  divisible  as 
rent,  they  may  sever  {sed  quare) ;  but  it  seems  clear  that  if  the  damage  be 
indivisible,  as  in  covenant  for  non-repair,  they  must  pin  (Co.  Lit.  313;  Kit* 
chen  v.  Buckley,  2  Lev.  231 ;  Com.  Dig.  Abatement,  F.  6 ;  Bac.  Abr. 
Joint-Tenants,  K;  2  H.  Bl.  1077;  Merccrm  v.  Dowson,  5  B.  &  C.  479; 
Good  v.  Tombs,  3  Wils.  118;  Henniker  v.  Turner,  supra).  Parceners, 
also,  must  join  in  all  actions  concerning  their  estate  (Vin.  Abr.  Parceners,' 
T ;  2  Bla.  Com.  187,  188).  An  action  will  not  lie  at  the  suit  of  one  of  three 
coparceners  to  recover  her  proportion  of  rents  of  the  estates  received  by  an 
agent  (Decharms  v.  Harwood,  10  Bing.  526). 

Tenants  in  common  may  join  or  sever  in  an  avowry  for  rent  (Bac.  Abr. 
Joint-Tenants,  K;  5  T.  R.  240;  T.  Raym.  341 ;  see  5  B.  &  A.  851 ;  1 
Lev.  100).  One  tenant  in  common  of  a  chattel  may  maintain  detinue  for  it 
(Broadbent  v.  Ledward,  11  Ad.  &  B.  209). 

*Public  Companies,]  Where  companies  are  established  under 
deeds  of  settlement  only  (or  provisional  agreements)^  which  ez-  [  *527  ] 
eludes  banking  companies,  together  with  companies  established 
under  7  Will.  IV.  <k  1  Vict.  c.  73,  and  7  &  8  Vict.  c.  110,  all  the  share- 
holders must,  at  law,  sue  and  be  sued,  except  where  contracts  have  been 
entered  into  by  and  with  the  trustees  of  the  company ;  to  avoid  this  incon- 
venience, companies  regulated  by  deed  frequently  obtain  acts  of  parliament 
for  the  mere  purpose  of  suing  and  being  sued  in  the  name  of  a  particular 
officer  (see  Wordsworth's  Joint-Stock  Companies,  304). 

Companies  regulated  by  the  7  &8  Vict.c.  110,  and  completely  registered, 
may  sue  and  be  sued  by  their  registered  name,  in  respect  of  any  claim  by 
or  upon  a  member.    Joint-stock  banking  companies  (see  1  &  2  Vict,  c.  96 ; 
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Bosanquet  v.  Woodford,  5  Q.  B.  310;  7  &  8  Vict.  c.  118)  are  empowered 
to  sue  and  be  sued  by  its  members,  whose  shares  in  the  concern  cannot  be 
made  matter  of  set*off  in  an  action,  and  a  member  may  sue  one  of  the  com- 
pany for  work  done  previously  to  his  having  bepome  interested  in  it  (Lucas 
V.  Beech,  1  Man.  &  G.  417 ;  see  "  Offiobr,  Public"). 

The  continuing  partner  may  bring  actions  in  the  name  of  the  old  firm 
after  its  dissolution  to  recover  debts  due  to  it  (Whitehead  v.  Hughes,  2  C.  6c 
M.  818). 

Where  one  party  apples  to  another  for  a  loan,  without  inquiring  whether 
the  money  is  to  be  advanced  by  the  lender  as  an  individual,  or  by  the  firm, 
if  the  advance  be  made  out  of  the  partnership  funds,  all  may  sue  (Alexander 
V.  Barker,  2  Cr.  6e  J.  133 ;  see  Boswell  v.  Smith,  6  C.  &  P.  62 ;  Sims  v. 
Bond,  5  B.  69  Ad.  308 ;  Sims  v.  Britain,  4  B.  &  Ad.  375):  Whens  one 
partner  sells  the  goods  of  the  firm  in  his  own  name»  the  firm  may  sue  the 
buyer  for  the  price  (Cothay  v.  Fennell,  10  B.  &  C.  671 ;  Skinner  v.  Stocks, 
4  B.  6&  A.  437 ;  see  Rodweli  v.  Ridge,  1  C.  &  P.  220).  And,  when  a  com* 
pany  is  sanctioned  by  an  ACt  of  parliament,  it  generally  enables  them  to 
recover  all  debts,  6kc.,  in  the  name  of  their  secretary  (Guthrie  v.  Fish,  3  B. 
&  C.  178 ;  5  D.  6e  R.  24;  G.  &  J.  245). 

If  a  person  collude  with  one  partner  of  a  firm  in  order  to  enable  him  to 
injure  the  other  partners,  they  can  maintain  a  joint  action  against  the  other 
persons  so  colluding  (Longman  v.  Pole,  1  Moo.  &  M.  225,  per  Lord  Tenter- 
den,  C.  J.). 

The  several  partners  of  a  firm  may  sue  upon  a  guarantee  given  to  one  of 
them,  if  there  be  evidence  that  it  was  given  for  the  benefit  of  all  (Garrett  v. 
Hanley,  4  B.  &  C.  664;  see  Walton  v.  Dobson,  3  C.  &  P.  164).  Where 
one  of  several  partners  in  a  banking-house  drew  a  bill  in  his  own  nameupoa 
a  third  party,  who  accepted  the  same  upon  condition  that  the  drawer  should 
provide  for  the  same  when  due :  held,  that  all  the  partners  could  not  recover 
on  the  bill  (Sparrow  v.  Chisman,  0  B.  &  C.  241 ;  recognised  in  (xordon  v. 
Ellis,  13  Law  J.,  N.  S.,  C.  P.  179). 

As  to  actions  by  executors  or  administrators,  see  that  title. 

When  one  of  several  partners  or  persons  having  a  joint  legal  interest  ia 
the  contract  dies^  and  the  executor  or  administrator  of  the  deceased  can 
neither  be  joined  nor  sue  separately,  even  where  the  deceased  was  alone  en- 
titled to  the  beneficial  interest  in  the  contract  (2  Saund.  122,  n.  1 ;  1  East, 
497 ;  Salk.  444 ;  1  Ld.  Raym.  340 ;  2  M.  6c  S.  225).  But  see  Wightman 
V.  Townroe,  1  M.  6z;  Sel.  412 ;  Ex  parte  Richardson,  Buck,  202);  a  surviv- 
ing partoer  may  include  a  debt  due  to  him  in  his  own  separate  right,  with 
one  in  the  character  of  surviving  partner  (3  T.  R.  433 ;  5  T.  R.  423 ;  2 
Chit.  Rep.  436) ;  but  a  surviving  partner,  suing  in  assumpsit,  musi 
[  *528  ]  be  so  stated,  or  he  *will  be  nonsuited  (Jell  v,  Douglas,  4  B.  6e 
A.  374).  But  it  is  nqt  necessary  to  sue  as  a  surviving  partner, 
when  plt^.  «iie  as  indorsees  of  bills  of  exchange  (6  Moo.  579). 

Action  to  Recover  JUUhoay  Deposits.  ZiabilUy  of  Members  inter  <e.] 
The  prospectus  cooKiiined  a  list  of  provisional  directors,  and  announced  that 
applications  for  shares  were  to  be  made  to  the  provisional  committee  of 
management;  a  committee  of  management,  with  a  chairman,  was  subse- 
auently  appointed  by  a  resolution  of  the  provisional  committee,  and  thepo^ 
forward  managed  the  afiairs  of  the  company.  Deft,  made  an  application  for 
share  in  the  form  prescribed,  which  contained  a  promise  to  pay  deposits, 
and  received  a  letter  of  i^llotment  from  the  secretary  of  the  company,  stating 
thai  scrip  certificates  would  be  delivered  in  exchange  for  such  letter.    M 
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the  foot  of  the  letter  was  a  receipt  for  deposits,  signed  by  one  of  the  com- 
pany's banlcers.  The  form  of  receipt  was  on  account  of  the  provisional 
committee :  held,  that  the  deA,'s  contract  to  pay  the  deposits  was  made  with 
the  provisional  committee  at  large,  and  that  the  committee  of  management 
could  not  maintain  an  action  for  the  non*payment  (Woolmer  v.  Toby,  10  Q, 
B.  691). 

Some  of  the  provisional  directors  having  withdrawn,  and  other  persons 
having  become  such  directors  between  the  application  for  shares  and  the 
allotment  ,*  quare^  whether  defendant  had  the  option  of  taking  or  refusing  the 
shares  allotted  (lb.). 

A.,  by  letter,  requested  the  committee  of  a  railway  company  to  allot  him 
a  certain  number  of  shares  in  the  undertaking,  and  thereby  undertook  to 
receive  the  same,  or  any  less  number,  and  to  pay  the  deposit  and  execute 
the  parliamentary  contract  and  agreement  when  required.  He  received 
a  letter  from  the  company,  allotting  him  certain  shares  headed,  **Not  tranfri 
ferable:"  held,  that  this  term  qualified  the  acceptance,  and  that  the  two  let* 
ters  did  not  together  constitute  any  contract;  and,  therefore,  in  an  action  by 
the  company  against  A.  to  recover  the  deposit,  that  they  were  not  entitled  to 
recover  (Ddke  v.  Andrews,  2  Ezch.  290 ;  5  Railw.  Ca.  496). 

A  declaration  for  the  recovery  of  deposits  is  not  bad  for  omitting  to  show 
that  the  provisions  of  the  7  &  8  Vict.  c.  110,  with  reference  to  joint-stock  com- 
panies, had  been  complied  with,  or  that  the  company  had  been  formed  befora 
the  passing  of  that  act  (Duke  (Knt.)  v.  Forbes,  6  Dowl.  ^  L.  198 ;  1  Bxoh. 
Rep.  356) :  nor  is  it  necessary  to  state  that  the  company  was  continuing  at 
the  time  of  the  allotment  made,  or  to  allege,  specifically,  that  the  deft,  had 
accepted  the  allotment  (lb.). 

For  not  accepting  Railway  Scrip,']  Declaration  for  not  accepting  scrip 
receipts.  Plea,  that,  before  the  accruing  of  the  causes  of  action,  and  afW 
the  1st  November,  1844,  to  wit,  &c.,  divers  pei^ons,  exceeding  the  number 
of  twenty-five,  were  united  in  partnership,  as  a  joint-stock  company  in  Eng« 
land,  for  the  purpose  of  executing  certain  works  which  might  be  carried  od 
without  the  authority  of  Parliament,  that  is  to  say,  &c.,  and  that  the  said 
partnership  and  company  had  not  been  formed  or  established  in  any  way 
howsoever  on  or  before  the  1st  November,  1844.  The  plea  then  allied 
that  the  company  had  not  obtained  a  certificate  of  oompletC'registration  under 
the  7  &  8  Vict.  c«  110,  and  that  the  scrip  receipts  in  the  declaration  men- 
tioned were  in  respect  of  shares  in  such  company.  Replication,  de  infurid^ 
At  the  trial  the  evidence  was,  that  one  S.  went  to  India,  on  his  own  account 
and  expense,  in  1843,  for  the,  purpose  of  introducing  railways,  and  that  he 
examined  the  ground  for  the  intended  line ;  that  two  or  three  persons  were 
desirous  of  being  on  the  intended  committee,  and  furthering  his  views  ia 
forming  the  company ;  that  S.  returned  to  this  country  from  India  in  Sep* 
tember,  1844 ;  and  that  the  company  was  provisionally  registered  under  the 
act  on  the  15th  May,  1845.  The  judge  left  it  to  the  jury  to  say  whether  the 
formation  of  the  company  had  been  commenced  before  the  1st  November, 
1844  :  held,  that  the  direction  was  wrong,  as  there  was  no  evidence  for  the 
jury,  from  the  above  facts,  that  the  formation  of  the  company  was  commenced 
before  the  1st  November,  1844  (Baker  v.  Plaskitt,  5  Railw.  C.  117 ;  12  Jun 
17 ;  17  Law  J.,  C.  P.  89 ;  5  C.  B.  262).  Semble,  the  plea  was  good  by  the 
pits,  having  pleaded  over  (lb.). 

Ffouinonal  CommitteMnef^.  JUaUKty  of  Members  to  third  Benone."] 
The  deft,  provisional  committee-man  of  a  railway  company,  took  part  in  a 
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resolution  appointing  eight  specified  persons  to  be  a  nnanaging  commitfee. 
There  was  no  provision  in  the  resolution,  as  proved,  that  any  number  less 
than  the  whole  might  act ;  nor  of  any  usage  to  that  effect ;  nor  of  any  inten- 
tion on  the  part  of  the  deft,  to  that  effect :  held,  that  the  authority  must  be 
taken,  on  the  evidence  given,  to  have  been  a  simple  one  to  the  eight  specified 
persons  to  act ;  and,  therefore,  the  defl.  was  not  bound  by  a  contract,  within 
the  scope  of  the  authority,  made  by  only  six  of  them  (Brown  v.  Andrew,  13 
Jur.  938 ;  18  Law  J.  152,  Q.  B.). 

Defl.  was,  by  his  consent,  a  provisional  committee-man.  According  to 
the  prospectus,  the  affairs  of  the  company  were  to  be  under  the  control  of  a 
managing  committee.  A  managing  committee  was  appointed,  and  then  the 
provisional  committee  ceased  to  act.  After  this,  the  solicitor  to  the  companyi 
who  had  been  appointed  by  the  provisional  committee,  gave  orders  for  the 
publication  of  advertisements.  In  an  action  against  deA.  for  the  expense  of 
inserting  these,  it  was  proved  that  he  twice  attended  meetings  of  the  pro- 
visional committee,  but  that  he  was  not  on  the  managing  committee,  nor  a 
shareholder:  held,  that  these  facts  constituted  no  evidence  for  a  jury  of  the 
defl.  having  authorized  the  insertion  of  the  advertisements,  nor  of  his  liability 
(Cooke  V.  Tonkin,  0  Q.  B.  036). 

A  provisional  committee-man  of  a  railway  was  sued  for  work  done  by  the 
pit.,  on  behalf  of  the  company,  in  1845,  for  a  portion  only  of  which  he  had 
given  any  authority  to  pledge  his  credit.  In  1846,  the  committee  circulated 
a  letter,  which  operated  as  an  admission  of  the  whole  of  the  pits,  against  the 
company:  held,  that  the  judge  was  right  in  directing  the  jury  to  consider  the 
circumstances  under  which  the  admission  was  made,  and  the  mistaken  view 
which  was  at  that  time  entertained  of  the  liability  of  members  of  provisional 
committees,  and  to  qualify  the  effect  of  the  admission  accordingly  (Newton 
v.  Belcher,  18  Law  J.  53,  Q.  B.;  S.  P.,  Newton  v.  Liddiard,  ib.).  In  an 
action  against  a  member  of  the  provisional  committee  of  a  projected  railway 
company,  on  a  contract  made  by  the  managing  committee  of  that  company, 
it  is  a  question  for  the  jury  whether  the  deA.,  as  member  of  the  provisional 
committee,  appblnted  the  managing  committee  his  agents,  with  power  to 
pledge  his  credit  (Williams  v.  Pigot,  12  Jur.  313;  17  Law  J.  196 ;  2  Ezch. 
201). 

A  jury  ought  not  to  infer,  from  the  mere  fact  of  the  appoinment  of  a 
managing  committee  by  the  provisional  committee  of  such  a  company,  that 
they  thereby  intended  to  constitute  the  managing  committee  their  agents,  so 
as  to  entitle  them  to  pledge  their  credit  (per  Parke,  B.,  ib.).  > 

A  member  of  a  committee  formed  for  the  purpose  of  promoting  an  im- 
provement bill  in  Parliament  is  not  liable  to  the  solicitor  of  the  committee 
for  work  done  by  him  for  the  committe  as  such  solicitor  before  he  became 
a  member  of  the  committee  .(Bremner  v.  Chamberlayne,  2  C.  &  K.  460, 
Rolfe). 

Where  an  attorney  of  a  rail  way  company  contracted  as  such,  but  managed 
all  the  concerns  of  the  company,  there  being  no  acting  committee,  held,  that 
the  attorney  was  not  personally  liable  under  such  contracts  (Russel  v.  Reece, 
2  C.  &  K.  669,  Wilde). 

Where  one  Partner  becomes  Bankrupt,]  Where  one  of  several  partners 
becomes  a  bankrupt,  the  action  must  be  brought  in  the  name  of  the  solvent 
partner  and  the  assignees  of  the  bankrupt  (Thompson  v.  Frere,  10  East, 
418 ;  recognised  by  Bailey,  B.,  in  Burt  v.  Mould,  3  Tyrw.  569). 

If  one  partner  become  a  bankrupt  his  assignee  cannot  obtain  any  share  of 
the  partnership  effects  until  they  first  satisfy  ail  that  is  due  from  him  to  the 
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partnership  (Holderness  v.  Shaclcels,  8  6.  &  C.  618 ;  per  Tenterden,  C.  J.). 
A  solvent  partner  may  sue  out  a  writ  in  the  name  of  his  partner  or  of  his 
assignees  if  he  be  bankrupt,  as  well  as  his  own,  in  order  to  recover  a  debt 
due  to  the  partnership;  but  the  partner  who  objects  has  a  right  to  be  indem* 
nified  against  the  costs  (Whitehead  v.  Hughes,  2  Cr.  &  M.  318). 

Alihough  each  partner  may  bind  the  others  by  dealing  wiih  strangers  in 
the  name  of  the  firm,  yet  he  cannot  do  so  on  his  own  individual  account  to 
a  larger  extent  than  his  interest.  Thus,  though  the  goods  may  be  taken, 
and  his  share  therein  sold  for  his  own  private  debt,  yet  the  purchaser  from 
the  sheriff  buys  only  that  to  which  the  dcA.  is  justly  entitled  (as  between 
himself  and  his  companions)  (Heyden  v.  Heyden,  3  Salk.  392;  Chapman  v. 
Koops,  3  B.  &  P.  289;  Johnson  v.  Evans,  7  Man.  &  G.  240).  So,  if  he 
become  individually  a  bankrupt  (Holderness  v.  Shackles,  8  B.  &  C.  612; 
West  V.  Skip,  1  Vcs.  242). 

The  relation  between  a  banker  and  customer  who  pays  money  into  the 
bank,  is  the  ordinary  relation  of  debtor  and  creditor,  with  a  superadded  ob- 
ligation arising  out  of  the  custom  of  bankers  to  honour  the  customers'  drafts; 
and  ihat  relation  is  not  altered  by  an  agreement  by  the  banker  to  allow  the 
interest  on  the  balances  in  the  bank.  The  relation  of  banker  and  customer 
does  not  partake  of  a  fiduciary  character,  nor  bear  analogy  to  the  relation 
between  principal  and  factor  or  agent,  who  is  qtiasi  trustee  for  the  principal 
in  respect  of  the  particular  matter  for  which  he  is  appointed  factor  or  agent 
(Foley  V.  Hill,  2  H.  L.  Ca.  28). 

In  case  against  defts.  for  not  honouring  plt.'s  cheque  for  7/.  ll^.,  it  ap- 
peared that  on  the  20th  March  the  balance  in  plt.'s  favour  was  21/.  4^.  On 
that  day  an  acceptance  of  pit.,  made  payable  by  him  at  defl.'s  for  42/.,  was 
presented  and  paid.  The  cheque  was  presented  a  week  afterwards.  On  the 
20th,  after  the  acceptance  had  been  paid,  a  clerk  of  deft.'s  called  on  pit.  to 
know  what  should  be  done  about  that  acceptance,  not  stating  that  it  had 
been  paid;  pit.  directed  that  it  should  not  be  paid;  the  clerk  endeavoured 
to  get  the  money  back,  marking  the  acceptance  as  paid  and  cancelled  by 
mistake,  but  did  not  succeed ;  and  de(\s.,  on  the  24th  March,  honoured  a 
cheque  drawn  by  pit.  for  13/.  135.:  held,  that  defts.  had  authority  to  apply 
the  funds  of  pit.  in  their  hands  towards  payment  of  the  acceptance;  and  that 
what  took  place  afterwards  did  not  alter  or  destroy  the  authority  (Keymer 
v.  Laurie,  13  Jur.  426 ;  18  L.  J.,  218,  Q.  B.).  Quesre,  whether  the  defts. 
could  recover  from  the  pit.  the  difference  between  the  amount  of  the  bill  and 
the  moneys  in  their  hands?  (lb.). 

The  fact  of  the  defts.,  afler  payment  of  the  bill,  having  endeavoured  to 
get  back  the  money,  and  having  treated  the  payment  as  made  by  mistake, 
and  subsequently  honouring  a  cheque  drawn  by  the  pit.,  cannot  alter  or  de- 
stroy the  pre-existing  authority  (lb.). 

Where  a  bill  of  exchange  is  accepted,  payable  at  a  bankers',  having  on  it 
at  the  time  of  such  acceptance  the  forged  indorsement  of  the  payee,  the 
bankers  are  responsible  to  the  acceptor  if  they  pay  the  party  wrongfully 
claiming  under  such  forged  indorsement  (Tucker  v.  Robarts,  13  Jur.  703; 
18L.  J.  169,  Q.B.). 

When  Partners  may  sue  each  other  on  a  Contract.]  It  is  a  general  rule 
that,  between  partners,  whether  partners  generally  or  in  a  particular  trans- 
action, no  account  can  be  taken  at  law,  except,  indeed,  an  action  of  account 
(see  Baxter  v.  Hosier,  6  Bing*  N.  C.  288 ;  Slurton  v.  Richardson,  13  M.  & 
W.  17 ;  Smith  v.  Barrow,  2  T.  R.  278 ;  Mainwaring  v.  Newman,  2  B.  <&  P. 
124 ;  Heskeih  v.  Blanchard,  4  East,  144 ;  Holmes  v.  Higgins,  1  B,  &  C.  74  j 
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Teague  v.  Hubbard,  8  B.  &  C.  845 ;  Bovfll  v.  HammoDd,  6  B.  &  C.  149; 
Brown  v.  Tapscott,  6  M.  &  W.  119;  Wilson  v.  Curzen,  15  M.  &  W.  534). 
Hence,  where  A.  and  B.  jointly  undertook  to  procure  a  cargo  for  a  vessel, 
for  certain  commission,  which  they  agreed  to  divide  equally  between  them- 
selves, and  B.  made  all  disbursements  and  received  all  the  moneys  for  the 
owners,  who  objected  to  money  claimed  by  B.  for  commission :  held,  that  A. 
could  not  maintain  money  had  and  received  against  B.  for  his  share  of  the 
commission,  the  demand  arising  out  of  a  partnership  transaction,  and  no 
account  having  been  settled  (Bovill  v.  Hammond,  6  B.  &  C,  149):  and  it 
makes  no  difiference  that  all  moneys  have  been  received  and  paid  by  one 
partner  (lb.);  or  that  the  party  suing  be  only  a  dormant  partner  (Goddard 
v.  Hodges,  1  C.  &  M.  33).  But  the  objection  does  not  hold  unless  a  part- 
nership have  been  actually  formed  (Nickells  v.  Crosby,  3  B.  &  C.  814 ; 
Wilkinson  v.Frasier,  .4  Esp.  182;  Hesketh  v.  Blanchard,  4  East,  144);  nor 
can  such  partnership  claim  become  the  subject  of  set-off  ( Fromont  v.  Coup- 
land,  9  Moo.  319);  nor  can  one  partner  sue  another  for  goods  sold  (Harvey 
V.  Kay,  9  B.  &  C.  366);  or  money  lent,  or  work  done,  or  money  paid  (lb.; 
Perring  v.  Hone,  12  Moo.  135 ;  Holmes  v.  Higgins,  1  B.  &  C.  74;  Wilson 
V.  Curzen,  15  M.  &  W.  532 ;  see  Parkin  v.  Fry,  2  C.  &  P.  311 ;  Milburn  v. 
Codd,  7  B.  &  C.  419);  though  paid  by  compulsion  of  law,  and  the  partner 

be  suing  for  contribution  (Sadler  v.  Nixon,  5  B.  &  Ad.  936 ;  *Pear- 
[  •529  ]  son  V.  Skelton,  1  M.  &  W,  504 ;  but  see  Wilson  v.  Cutting,  10 

Bing.  436).  Nor  can  the  drawer  of  a  bill  who  is  a  partner  in  a 
firm  recover  upon  a  bill  of  exchange  drawn  by  him,  not  on  his  other  part- 
ners separately  by  name,  but  upon  the  firm  generally  by  the  style  in  which 
it  is  conducted  (Neale  v.  Turton,  4  Bing.  148).  But  an  action  may  be  main- 
tained by  one  partner  against  his  co-partner  on  an  express  covenant  or  special 
undertaking  to  do  or  omit  a  particular  act  (Bedford  v.  Bruton,  1  Bing.  N.  C. 
399 ;  Brown  v.  Tapscott,  6  M.  &  W.  119);  thus,  tf  one  of  several  partners 
covenant  or  expressly  agree  to  account,  and  neglect  to  do  so,  an  action  may 
be  supported  by  the  others  (Humblethorp  v.  Hardesly,  7  Mod.  116 ;  Venning 
V.  Leckie,  13  East,  8,  538).  In  Bedford  v.  Bruton,  supra^  the  pit.  and  defls. 
were  members  of  a  joint-stock  company ;  pit.  agreed  1o  demise  land  to  the 
dells,  as  trustees  for  the  company,  and  defts.  covenanted  to  pay  him  rent, 
and  by  a  separate  deed  pit.  and  the  other  members  of  the  company  cove- 
nanted to  indemnify  defts.  for  acts  done  by  them  as  trustees :  held,  that  pit., 
though  a  member  of  the  company,  might  sue- defts.  on  their  covenant  (see 
Andrews  v.  Ellison,  6  Moo.  199).  So,  assumpsit  lies  by  one  partner  for 
cash  which  he  advanced  to  his  co-partner  before  the  partnership,  and  in 
order  to  its  formation  (Venning  v.  Leckie,  gupra;  Elgie  v.  Webster,  5  M.  & 
W.  518).  So,  for  money  which  he  had  paid  since  the  dissolution  of  part- 
nership to  a  stranger,  who  had  no  notice  thereof,  and  to  which  his  late  partner 
rendered  him  liable,  though  he  had  no  interest  in  the  transaction  by  which 
he  was  so  made  liable  (Osborne  v.  HarpfMr,  5  East,  225 ;  Hatton  v.  Eyre,  1 
Marsh.  603 ;  Clark  v.  Glenie,  3  Stark.  10 ;  Jackson  v.  Stopherd,  2  C.  &  M. 
362 ;  Smith  v.  Barrow,  2  T.  R.  476 ;  Foster  v.  Allanson,  ib.  479 ;  Coffee  v. 
Brian,  3  Bing.  55 ;  Bovill  v.  Hammond,  6  B.  &  C.  149):  and  so  where  an 
account  is  stated  (Owston  v.  Ogle,  ib.  538 ;  Want  v.  Keece,  1  Bing.  18), 
whether  the  account  be  taken  by  the  parties  themselves,  or  through  the 
medium  of  a  court  or  of  an  arbitrator  (Moravia  v.  Levy,  2  T.  R.  483,  n. ; 
Foster  v.  Allanson,  ib.  479 ;  Winter  v.  White,  1  B.  &  B.  350 ;  see  Henley 
V.  Soper,  8  B.  &  C.  16 ;  Brown  v.  Tapscott,  6  M.  &  W.  119 ;  Carr  v.  Smith, 
5  Q.  B.  128).  It  has  been  held  that  an  express  promise  was  necessary  to 
support  such  action,  but  an  implied  one  is  now  auflicient  (Fromont  v.  Coup- 
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land,  2  Bing.  170 ;  Rackstraw  v*  Imber,  Holt,  N.  P.  368 ;  Wray  v.  Milestone, 
5  M.  &  W.  21). 

The  account  should,  however,  be  final  (Fromont  v.  Coupland,  2  Bing. 
170)  f  and  where  A.  and  B.  had  been  partners  in  certain  transactions  for  the 
sale  and  purchase  of  wool,  having  also  had  other  dealings  together,  and  they 
settled  a  general  account,  in  which  was  an  item  to  B.'s  debit  "  To  loss  on 
wool,"  and  which  showed  a  balance  against  him,  B,  signed  the  account,  and 
admitted  the  balance  due :  held,  that  A.  might  afterwards  maintain  an  action 
to  recover  the  amount  of  the  item  for  the  loss  on  the  wool  (Wray  v.  Mile- 
stone, 5  M.  &  W.  21);  but  one  partner  may  sue  the  other  for  money  had 
and  received  to  the  use  of  the  former,  and  wrongfully  carried  to  the  partner- 
ship account  (Smith  v.  Barrow,  supra). 

One  partner  cannot  recover  a  sum  of  money  received  by  another  unless, 
on  a  balance  struck,  that  sum  be  found  to  be  due  to  him  a^e  (Smith  v.  Bar- 
row, 2  T.  R.  478,  per  Buller,  J.).  Where  pit.  and  deft,  had  been  engaged 
in  running  a  coach  from  B.  to  L.,  pit.  finding  horses  for  one  part  of  the  road, 
deft,  for  another,  and  the  profits  of  each  party  were  calculated  according  to 
the  number  of  miles  covered  by  his  own  horses ;  the  pit.  received  the  fares, 
and  rendered  an  account  thereof  every  week  to  the  deft.:  held,  that 
pit.  *and  deft,  were  partners  in  this  concern,  and  that  in  an  action  [  *'580  ] 
by  the  pit.  against  the  deft,  upon  a  separate  transaction,  the  deft, 
could  not  set  oft*  a  balance  which  had  been  declared  upon  these  weekly  ac« 
counts  in  his  favour,  for  this  was  a  balance  during  the  continuance  of  the 
concern,  and  not  a  final  balance  upon  all  the  partnership  accounts  (Fromont  v. 
Coupland,  2  Bing.  172  ;  recognised  in  Green  v.  Beesley,  2  Bing.  N.  C.  108; 
see  Barton  v.  Hanson,  2  Taunt.  49 ;  but  see  Reg.  v.  White,  8  C.  &  P.  742). 
Where  the  pit.  agreed  with  deft,  to  convey  by  horse  and  cart  the  mail  be- 
tween N.  and  B.  at  9/.  a  mile  per  annum,  and  to  pay  his  portion  of  the 
expense  of  the  cart,  &c.-,  and  it  was  stipulated  that  all  money  received  for 
the  carriage  of  parcels  should  be  divided  between  the  parties,  and  that 
any  damage  occasioned  by  the  loss  or  damage  of  such  parcels  should  be 
borne  in  equal  portions :  held,  that  this  agreement  constituted  a  partnership, 
and  not  a  mere  measure  of  wages,  so,  the  pit.  could  not  sue  deft,  for  the  9/. 
per  mile  (Green  v.  Beesley,  supra),  A  partner  may  recover  money  paid  to 
his  co-partner,  for  the  purpose  of  being  paid  over  as  the  plt.'s  liquidated 
share  of  a  debt  to  their  joint  creditor,  if  it  be  not  so  applied,  and  the  pit.  be 
obliged  to  pay  such  joint-credilor  (Wright  v.  Hunter,  1  East,  20 ;  Venning 
v.  Leckie,  13  East,  7 ;  Hutton  v.  Eyre,  6  Taunt.  289 ;  see  Robson  v.  Curtis, 
1  Stark.  78). 

Where  two  proprietors  of  a  stage-coach,  A.  &  B.,  dissolved  their  partner, 
ship  in  November;  during  the  partnership  monthly  accounts  were  made  up, 
on  each  of  which  a  balance  was  struck  in  favour  of  A.,  and  these  balances 
were  never  carried  forward  from  one  account  to  another,  and  B.  had  paid  A. 
the  balance  on  the  November  account,  which  was  made  up  to  the  time  of  the 
dissolution:  held,  that  A.  might  maintain  an  action  for  the  balance  in  his 
favour  on  the  September  and  October  accounts  (Brierly  v.  Cripps,  7  C. 
&  P.  709) ;  each  month's  account  being  quite  distinct  from  all  the  others, 
and  no  balance  being  carried  forward  from  any  of  them  (lb. ;  per  Tindal, 
C.  J.). 

The  proprietors  of  a  stage-coach,  agreed  amongst  themselves,  that  each 
should  horse  the  coach  for  certain  stages,  and  receive  the  payments  and  make 
the  requisite  disbursements  on  such  stages ;  and  it  was  tho  practice  for  one 
or  more  of  the  partners,  every  month,  to  make  up  and  send  round  to  the 
other  partners  a  written  account  from  the  way-bills,  showing  the  receipts  and 
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dishursemeots  of  each  proprietor,  the  share  of  net  profits,  if  any  due,  to  each, 
and  the  proprietor  by  whom  and  to  whom  the  ascertained  shares  should  be 
paid,  and  the  payments  made  accordingly.  In  assumpsit  by  one  partner 
against  another  for  a  balance  so  adjusted,  and  not  paid  (the  partnership  still 
continuing),  the  plt/s  case  rested  upon  a  written  account  made  out  as  above, 
but  not  stamped :  held,  that  if  an  action  at  law  would  lie  at  alt  on  a  settle- 
ment of  partnership  accounts,  which  was  not  a  final  close  of  all  the  partner- 
ship transactions,  still,  the  settlement  in  question  not  appearing  to  have  been 
agreed  to  by  the  partners  generally,  or  by  the  pit.  and  deft.,  could  be  binding 
only  as  an  award,  and  that  it  could  not  so  operate  for  want  of  a  stamp  (Carr 
V.  Smith,  5  Q.  B.  129). 

One  partner  may  sue  another  for  work  done  for  the  firm  before  he  became 
a  partner  of  it  (Lucas  v.  Beach,  1  Man.  &  G.  417). 

Between  partners  who  have  covenanted  by  deed  to  account  with  each 
other,  and  to  pay  over  what  shall  appear  to  be  due,  if  they  state  an  accoi*nt, 
and  one  expressly  promise  to  pay  the  balance,  assumpsit  may  be  supported, 
notwithstanding  the  deed  (Moravia  v.  Levy,  2  T.  R.  483 ;  Foster  v.  Allan- 
son,  ib.  478).  Assumpsit  for  money  had  and  received  will  lie 
[  *631  ]  against  one  who  has  been  a  member  *of  a  benefit  society,  for 
money  intrusted  to  his  keeping  by  the  rest  of  the  society,  in  the 
name  of  the  persons  properly  appointed  for  managing  the  society's  affairs 
under  their  articles  (Sharp  v.  Warren,  6  Pri.  131). 

Where  by  special  bargains  particular  transactions  are  separated  from  the 
joint  account,  one  partner  may  sue  another  on  them  (Jackson  v.  Stop- 
herd,  2  C.  &  M.  361  ;  Coffey  v.  Brian,  3  Bing.  54;  Wray  v.  Milestone,  5 
M.  &  W.  21 ;  Elgie  v.  Webster,  6  M.  &  W.  518.  But  see  Robson  v.  Cur- 
tis, 10  Moo.  341). 

And,  where  J.,  T.,  and  B.  were  jointly  concerned  in  the  sale  of  goods,  J. 
consigned  them  to  B.,  who  sold  them  on  the  joint  account ;  T.  being  re- 
quested to  accept  bills  for  the  firm,  refused  to  do  so  without  some  security; 
when  B.  engaged,  if  T.  paid  the  bills,  to  repay  him  out  of  the  proceeds 
received  for  goods  already  sold.  T.  having  accepted  and  paid  the  bills,  it 
was  held  4hat  he  might  sue  B.  for  money  had  and  received  to  his  use  (Coflee 
V.  Brian,  3  Bing.  64).  Sailors  in  a  whale-ship  who  receive  a  proportion  of 
the  profits  in  lieu  of  wages,  when  the  cargo  is  sold,  are  not  considered  as 
partners,  but  may  sue  the  captain  for  wages  (Wilkinson  v.  Prasier,  4  Esp. 
182) ;  nor  are  part-owners  of  a  ship  necessarily  partners  (Holme  v.  Smith, 
7  Bing.  709;  see  Robinson  v.  Gleadow,  2  Bing.  N.  C.  161,  per  Parko, 
J.).  And,  where  there  is  only  a  proposed  partnership,  as  in  the  case  of 
subscribers,  one  party  may  sue  the  other  (3  B.  &  C.  814).  How  far  a 
joint-stock  banking  company,  or  a  joint-stock  company  established  since 
1st  November,  1844,  can  sue  a  partner,  or  a  partner  them,  see  post,  p. 
532. 

A  partner  may  maintain  an  action  on  the  note  or  acceptance  of  his  part- 
ner (Preston  v.  Strutlon,  1  Anst.  60). 

And,  if  one  partner,  though  without  the  knowledge  of  the  other,  refer  the 
claim  of  a  third  person  to  arbitration,  and  the  award  is  against  the  partners, 
and  he  pay  over  the  sum  awarded  to  the  claimant,  he  may  sue  his  other 
partners  for  money  paid  (Burnell  v.  Minot,  4  Moo.  340).  When  one  part^ 
ner  or  joint-contractor  pays  money  for  another  which  the  latter  had  en- 
gaged to  repay,  he  may  recover  it  from  the  other  as  money  paid  to  hia  use 
(Hatton  V.  Eyre,  6  Taunt.  289;  1  Marsh.  603;  8  T.  R.  614;  ante,  "Mo- 
NET  HAD  AKD  RECEIVED^');  sed  guoTe,  fov  One  partner  cannot  sue  his 
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oo-partner  for  contribution  when  he  pays  a  debt  reoovered  against  the 
firm. 

The  partners  in  one  house  of  trade  cannot  maintain  an  action  against  the 
partners  in  another  house  of  trade,  of  which  one  of  the  partners  in  the  plt.'s 
house  is  also  a  member,  for  transactions  which  took  place  while  he  was 
partner  in  both  houses,  whether  the  action  be  brought  in  the  lifetime  of  the 
common  partner  or  afier  his  death ;  but  ader  that  event,  the  surviving  part- 
ners of  one  house  may  sue  those  of  the  other  upon  transactions  subsequent 
to  the  decease  of  the  common  partner  (Bosanquet  v,  Wray,  6  Taunt.  697; 
Mainwnriog  v.  Newman,  2  B.  &  P.  124 ;  Teague  v.  Hubbard,  8  B.  &  C. 
345 ;  Harvey  v.  Kay,  9  B.  &  C.  356 ;  Hubbard  v.  Teagae,  6  Bing.  198  ; 
Hudson  v.  Robinson,  4  M.  &  S.  475 ;  Rose  v.  Boulton,  2  B.  &  Ad.  822). 
Therefore,  if  A.,  an  attorney,  and  B.  and  C.  be  members  of  a  trading  com- 
pany, and,  aper  its  dissolution,  B.  and  C.  be  sued  by  creditors  of  the  com- 
pany, and  retain  A.  to  defend  the  action,  the  latter  being  as  a  member  of 
the  company  liable  to  contribute  to  the  expenses  of  defending  these  actions, 
cannot  sue  B.  and  C.  for  his  bill  of  costs  (Milbourne  v.  Codd,  7  B.  &  C. 
419).  And  when  the  agreement  between  several  does  not  constitute  a  part- 
nership between  themselves,  but  only  an  agreement  in  favour  of  one,  as  a 
compensation  for  trouble  and  credit,  he  may  sue  the  other,  though 
*both  might  be  liable  as  partners  to  third  persons  (Hesketh  v.  [  *532  ] 
Blanchard,  4  East,  144;  Waugh  v.  Carver,  2  H.  BI.  235;  Morse 
V.  Wilson,  4  T.  R.  353 ;  see  Enderby  v.  Gilpin,  5  B.  &  A.  954 ;  see  Pott 
V.  Eyton,  3  C.  B.  32). 

Qmtribution.']  One  partner  who  has  been  sued  and  obliged  to  pay  dam- 
ages incurred  by  the  whole  firm,  cannot  maintain  an  action  against  the  rest 
for  contribution,  unless  where  the  partnership  is  in  an  isolated  transaction 
(Sadler  v.  Nixon,  5  B.  &  Ad.  936;  see  Wilson  v.  Cutting,  10  Bing.  436; 
Pearson  v.  Skelton,  1  M.  &  W.  504;  Brown  v.  Tapscott,  6  M.  &  W.  119; 
but  see  Abbott  v.  Smith,  2  Bl.  R.  947 ;  Woolley  v.  Baltee,  2  C.  &  P.  117). 
An  action  at  common  law  is  sustainable  to  recover  a  contribution  in  the  na- 
ture of  general  average,  by  one  shipper  against  another  (3  Camp,  480 ;  1 
East,  220;  4  Taunt.  123). 

The  pit  and  defl,,  together  with  others,  signed  the  following  contract : 
'*  Being  desirous  that  the  communication  between  London,  Heme  Bay,  and 
Margate,  should  be  kept  open  during  the  ensuing  winter,  by  means  of  a 
steamboat,  we  hereby  authorize  Mr.  6.  A.  B.,  to  charter  tlie  Brockelbank, 
or  any  other  suitable  vessel,  on  the  best  possible  terms,  and  to  make  the  ne- 
cessary arrangements  for  her  running  on  the  station  during  the  whole  or 
such  part  of  the  winter  as  may  be  deemed  expedient,  on  our  joint  account, 
each  of  us  taking  a  proportionate  interest  in  this  enterprise,  according  to  the 
fimount  subscribed,  and  the  profit  or  loss  to  be  divided  amongst  us  in  pro- 
portion to  our  subscription.  In  order  to  form  a  fund  for  defraying  the  ne- 
cessary expenses,  we  have  each  of  us  paid  10/.  per  cent,  on  the  amount  of 
our  subscriptions,  and  we  hereby  bind  ourselves  and  agree  to  pay  Mr.  6. 
A.  B.  such  further  instalments,  each  of  us,  in  proportion  to  his  subscription, 
as  it  may  be  necessary  to  call  for  from  time  to  lime,  should  the  earnings  of 
the  boat  not  be  sufficient  to  pay  the  expenses.  It  being,  however,  under- 
stood, that  our  liability  is  not  to  extend  beyond  the  amount  subscribed  by  us 
respectively."  Held,  that  this  agreement  constituted  a  partnership  between 
those  who  signed  it,  and  that  the  pit.,  who  had  paid  such  debts  arising  from 
the  undertaking  as  the  earnings  of  the  boat  were  insufficient  to  satisfy,  could 
not  maintain  an  action  for  money  paid,  against  the  deft.,  who  had  not  paid 
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up  bis  subscription,  but  that  the  proper  form  of  action  was  a  special  action 
of.  assumpsit  for  the  non-performance  of  the  undertaking  to  pay  the  pit.  the 
instalments  from  time  to  time  (Brown  v.  Tapscott,  2  M.  &  W.  119;  see 
Goddard  v.  Hodges,  1  Cr.  &;  M.  35). 

Where  four  persons  who  acted  as  directors  of  a  proposed  railway  com- 
pany, being  sued  for  debts  contracted  on  account  of  the  concern,  jointly 
retained  an  attorney  to  defend  them  on  their  personal  responsibility ;  one  of 
the  four  paid  the  attorney's  bill ;  he  was  held  entitled  to  sue  the  others  for 
contributions  (Edger  v.  Knapp,  6  Sco.  N.  R.  707). 

Although  there  is  in  general  no  right  of  action  for  contribution  where  one 
partner  pays  the  amount  of  a  debt  recovered  against  himself  and  co-part- 
ners ,*  yet,  where  upon  a  settlement  of  accounts  at  the  end  of  a  voyage  the 
defl.,  one  of  two  shipowners,  agreed  to  pay  the  broker's  bill,  and  in  consi- 
deration was  allowed  a  larger  share  of  profits  than  he  otherwise  was  entitled 
to,  but  omitted  to  pay  the  broker,  who  thereupon  sued  both  the  owners  for 
his  claim :  held,  that  the  pit.,  the  owner  having  paid  it,  might  sue  the  dell, 
for  the  amount  (Wilson  v.  Cutting,  10  Bing.  436). 

In  the  case  of  an  execution  going  against  a  shareholder  he  is  entitled,  if 
he  pays  it  in  the  first  instance,  to  be  reimbursed  out  of  the  compa- 
[  *533  ]  ny's  *property.  In  default  thereof  he  may  sue  the  other  share- 
holders for  contribution  (7  &  8  Vict.  c.  113,  s.  11).  If  the  share- 
holder be  not  fully  repaid,  so  much  as  may  remain,  or  the  whole  if  no  part 
is  repaid,  is  to  be  divided  into  as  many  equal  parts  as  shares  in  the  com- 
pany's capital,  except  shares  under  forfeiture.  Each  shareholder  is  then  to 
repay  on  demand  his  part  to  the  first-mentioned  shareholder ;  if  not  repaid 
the  sum  may  be  recovered  against  the  shareholder  making  default  (section 
14.)  If  any  particular  shareholder  by  reason  of  his  bankruptcy  or  insol- 
vency, or  any  other  cause,  do  not  pay,  that  share  or  amount  is  in  like 
manner  to  be  divided  into  parts  (omitting  shares  under  forfeiture,  and  those 
in  respect  of  which  such  default  shall  have  happened),  and  such  share- 
holder is  to  repay  on  demand  his  part  to  the  first  shareholder.  If  not 
repaid  such  further  part,  the  sum  may  bo  recovered  by  action  (section  15). 

Members  of  Joint- Stock  Companies.]  The  rights  of  members  of  joint- 
stock  companies  amongst  themselves  are  generally  provided  for  and  regu- 
lated by  the  deed  of  settlement,  and  if  infringed  they  have  the  same  rights 
as  ordinary  partners  inter  se,  unless  indeed  the  private  act  provide  ibr  the 
contrary.  If,  however,  the  deed  be  silent,  and  there  be  no  act  or  charter, 
the  general  law  of  partnership  prevails  and  supplies  the  omission  (Smith's 
Mercantile  law,  by  Dowdcswell,  87).  One  partner  therefore  cannot  main- 
tain an  action  against  the  rest  or  the  rest  against  him,  on  a  contract  made 
with  the  company  (Holmes  v.  Higgins,  1  B.  &  C.  74;  Wilson  v.  Curzen, 
15  M.  &  W.  532 ;  Chadwicke  v.  Clarke,  1  C.  B.  700;  Neale  v.  Turton,  4 
Bing.  149;  Teaguc  v.  Hubbard,  8  B.  &  C.  345;  Moneypenny  v.  Hartland, 
1  C.  &  P.  352 ;  Parkin  v.  Fry,  2  C.  &  P.  311 ;  Melburn  v.  Codd,  7  B.  Ac 
C.  419 ;  Goddard  v.  Hodges,  1  Cr.  &  M.  33;  Perring  v.  Hone,  4  Bing.  28; 
see  Davies  v.  Hawkins,  3  M.  &  S.  488). 

Where  the  pit.,  on  the  24th  of  October,  entered  into  an  express  con- 
tract with  a  committee  of  persons  associated  together  for  the  purpose  of  ob- 
taining an  act  of  parliament  for  making  a  turnpike-road,  to  do  certain  work 
for  a  specified  sum,  and  on  the  14th  of  November,  the  pit.  had  his  name 
"  inserted  in  the  list  of  subscribers  for  two  shares :  held,  that  the  circumstance 
of  his  becoming  a  partner  did  not  affect  his  right  to  recover  in  respect  of  the 
express  contract  previously  made ;  but  that  with  respect  to  a  sum  which  had 
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been  allowed  by  the  jury  for  work  contracted  for  after  the  14th  of  November, 
the  pit.  being  then  a  partner,  could  not  recover  that,  the  case  falling  within 
the  principle  of  Holmes  v.  Higgins,  supra,  and  Lucas  v.  Beach,  1  Man.  & 
G.  417. 

Where  a  shareholder  advances  money  to  a  director  for  the  purposes  of  a 
company  he  may  recover  it  back,  but  it  is  a  question  for  the  jury  whether 
the  money  was  advanced  upon  the  credit  of  the  company  at  large,  or  upon 
that  of  the  director  individually ;  in  the  former  event  he  would  not  be  enti- 
tled to  recover  (Colley  v.  Smith,  2  M.  ds  R.  96  ;  see  Attwood  v.  Small,  1  M. 
6&  R.  246).  Where  the  deft,  had  been  one  of  the  original  subscribers  to  the 
first  proposal  for  the  purpose  of  effecting  the  objects  of  the  company,  and  to 
the  intended  measure  of  obtaining  an  act  of  parliament  as  the  foundation  of 
the  undertaking ;  he  had  signed  his  name  to  a  paper  purporting  to  be  a  list 
of  subscribers  to  the  plan.  The  act  was  obtained  in  June,  1812.  During 
the  progress  of  the  bill,  which  was  opposed,  tho  deft.,  having  attended  some 
of  the  meetings  of  the  committee,  expressed  a  wish  at  one  of  them  to  with- 
draw his  name  from  the  subscription,  and  it  was  not  therefore  inserted  in 
*the  act.  He  had  attended  several  meetings  as  chairman,  and 
had  voted  and  otherwise  taken  an  active  part  there ;  but,  at  a  meet-  [  *634  ] 
ingof  the  committee  of  the  House  of  Commons,  during  the  pro- 
gress of  the  bill,  desired  to  withdraw  his  subscription,  and  that  his  name 
might  not  be  inserted  in  the  bill,  and  when  the  act  passed  his  name  was 
omitted.  He  had  attended  a  meeting  of  the  subscribers  in  November  fol- 
lowing, and  seconded  a  motion  for  the  appointment  of  a  clerk.  Held,  that 
he  could  not  discharge  himself  of  liability  (Kidwelly  Canal  Company  v. 
Raby,  3  Pri.  93). 

If  a  surveyor  for  the  building  of  a  bridge  be  a  shareholder  he  can  main- 
tain no  action  for  work  and  labour,  although  he  subscribe  as  architect  and 
engineer  (Monneypenney  v,  Hartlund,  1  C.  &  P.  362;  see  Kerridge  v. 
Hesse,  9  C.  &  P.  200).  If  the  author  of  an  invention  get  persons  to  act  as 
a  committee  with  intention  of  forming  a  joint-stock  company  to  carry  it  inTo 
effect,  and  he  himself  act  as  secretary  to  the  committee,  he  cannot  maintain 
an  action  against  one  of  the  committee  for  bis  services  as  such  secretary,  or 
for  work  done  in  furtherance  of  the  scheme  (Parkin  v.  Fry,  2  C.  &  P.  811); 
and  it  makes  no  difference  that  a  bill  has  been  given,  and  the  action  is 
brought  upon  that,  and  not  on  the  original  cause  of  action  (Neale  v.  Turton, 
4  Bing.  149) ;  and  where  a  member  of  a  company  was  employed  by  them 
as  their  agent  to  sell  goods  for  them,  and  he  received  a  commission  of  21, 
per  cent,  fbr  his  trouble,  and  1/.  per  cent,  del  credere  for  guaranteeing  the 
purchaser.  He  sold  goods  on  account  of  the  company  and  drew  on  the  pur- 
chaser a  bill  of  exchange,  payable  to  his,  the  drawer's  own  order,  and  after 
acceptance  he  indorsed  it  to  the  actuary  of  the  company,  and  the  latter  in- 
dorsed it  to  another  member,  who  was  the  managing  director,  and  who  pur- 
chased goods  for  the  company,  who  was  indebted  to  him  in  a  larger  amount 
than  that  of  the  bill.  The  acceptor  became  insolvent  before  the  bill  became 
due,  but  the  drawer  received  from  him  lOs.  in  the  pound,  upon  the  amount 
of  the  bill  by  way  of  composition :  held,  that  the  indorsee,  being  a  member 
of  the  company,  could  not  sue  the  drawer  upon  the  bill,  inasmuch  as  it  was 
drawn  by  the  latter  on  account  of  the  company,  and  that  he-could  not  recover 
the  sum  received  by  the  drawer  on  the  bill,  because  that  money  must  be 
taken  to  have  been  received  by  him  in  the  character  of  a  member  of  the 
company,  and  not  on  his  own  account  (Teague  v.  Hubbard,  8  B.  ^  C.  345). 
But  where  the  proprietors  of  a  joint-stock  company  contracted  in  their  own 
names  with  a  shareholder  for  the  purchase  of  a  mine,  and  after  the  forma- 
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ttob  of  the  company  entered  iDto  further  agreements  with  him  respecting  the 
purchase,  with  a  clause  exempting  them  from  personal  liability  upon  certain 
parts  of  the  contract:  held,  that  the  directors  might  be  sued  by  the  share* 
holder  upon  those  parts  of  the  contract  to  which  the  exemption  did  not  apply 
(Attwood  V.  Small,  1  M.  &  R.  246). 

A.  being  as  a  partner  entitled  to  a  share  of  ironworks,  and  of  the  premises 
in  which  they  were  carried  on,  agreed  for  a  valuable  consideration  to  assign 
to  B.  his  interest  in  the  property  and  business ;  B.  interfered  and  acted  as 
partner,  but  afterwards  assigned  his  share,  and  gave  notice  to  the  other 
partners  that  he  had  withdrawn  from  the  business,  and  when  called  on  to 
complete  his  purchase  resisted  successfully  the  performance  of  the  contract, 
on  the  ground  that  a  good  title  could  not  be  shown :  held,  in  equity,  that  B« 
as  between  himself  and  his  other  partners,  was  to  be  treated  as  a  partner, 
and  was  liable  to  contribute  to  the  partnership  losses  until  the  time  when  he 
gave  notice  of  his  withdrawal  from  the  concern,  and  assigned  his  share; 
that  his  liability  ceased  *from  that  period,  that  the  assignment  of 
[  *585  ]  his  share,  though  made  to  an  insolvent  person,  was  not  for  that 
reason  the  less  effectual  to  his  putting  an  end  to  his  liability,  and 
that  the  assignee  not  having  been  acknowledged  a  partner,  or  permitted  to 
act  as  such,  did  not  by  his  acceptance  of  the  assignment  incur  any  liability 
between  himself  and  the  co-parlners  (Jeffreys  v.  Smith,  2  Russ.  It58).  In 
such  case  the  assignee  cannot  become  a  partner  unless  accepted  by  the  firm 
(Bray  v.  Fromont,  6  Madd.  6). 

If  A.  the  owner  of  goods  propose  to  B.  that  they  should  exert  themselves 
jointly  in  selling  them,  and  divide  the  profit ;  B.,  although  a  partner  in  the 
profits,  is  not  so  in  the  goods,  nor  are  they  any  part  of  the  joint*stock,  but 
A.'s  sole  property  risked  by  him  for  the  partnership  (Smith  v.  Watson,  2  B. 
&  C.  401 ;  Meyor  v.  Sharpe,  5  Taunt.  74;  Widderbourn  v.  Widderbourn,  4 
Myl.  &  Cr.  41 ;  but  see  Caldwell  v.  Gregory,  1  Pri.  119;  and  see  Read  v. 
Hollingshead,  4  B.  &  C.  867,  where  all  the  capital  was  contributed  by  one, 
tind  nothing  but  the  labour  by  the  other ;  yet  the  latter  was  held  entitled  to 
consider  the  capital  as  joint-stock,  and  to  claim  an  equal  share  of  it  and  its 
produce). 

A  clause  enacted,  that  the  clerk  should,  in  a  book  provided  by  the  com- 
pany, keep  an  account  of  acts,  proceedings,  and  transactions  of  the  company, 
and  that  any  proprietor  should  have  liberty  to  inspect  the  same,  and  take 
copies  of  the  entries.  Held,  that  entries  of  the  proceedings  in  the  books  so 
kept  by  the  clerk,  were  not  admissible  in  evidence  on  behalf  of  the  company 
against  one  of  their  own  members  suing  them  (Hill  v.  Manchester  and  3aU 
ford  Waterworks  Company,  5  B.  &  Ad.  866). 

.  Where  a  member  of  a  joint-stock  company  advanced  money  to  a  director 
of  a  company,  knowing  that  it  was  to  be  applied  in  tuking  up  a  bill  of  ex- 
change which  such  director  had  become  party  to,  for  the  purposes  of  the 
company,  it  is  a  question  for  the  jury  whether  the  member  advanced  the 
money  on  the  credit  of  the  company  at  large,  or  on  that  of  the  director  in- 
dividually (Colly  V.  Smith,  2  Moo.  &  R.  96). 

By  an  act,  constituting  a  joint>stock  company,  the  company  were  to  apply 
the  ^rst  moneys  received  under  thisact  in  discharge  of  the  expenses  incurred 
in  obtaining  the  act ;  Held,  that  pit.,  though  a  member  of  the  company ^  might 
sue  them  for  his  trouble  and  time,  and  money  expended  in  obtaining  the  act 
(Carden  v.  General  Cemetery  Company,  6  Bing.  N.  C.  268), 

A  local  act  enabling  a  company  lo  sue  and  be  sued  in  the  name  of  their 
secretary,  contained  a  clause,  that  it  should  not  be  lawful  for  the  company 
to  increase  their  capital,  or  extend  their  works  beyond  5000/.,  oiherwise  so 
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much  of  the  privileges  given  by  the  act  as  referred  to  the  power  of  suing  in 
the  name  of  the  secretary  should  be  void.  A  subsequent  act  enabled  the 
company  to  raise  a  larger  sum  of  money,  and  repealed  the  above  clause, 
and  empowered  the  company,  at  a  general  meeting,  to  direct  that  all  their 
debts  for  the  time  being  should  be  apporiioned  among  the  shareholders,  and 
paid  by  them  at  such  time  and  place,  to  such  persons,  and  in  such  manner 
as  the  general  meeting  should  order,  and  the  secretary  was  authorized  to  sue 
the  shareholders  for  such  sums,  or  the  part  thereof  remaining  unpaid: 
held,  that  an  action  might  be  maintained  by  the  secretary  against  a  share- 
holder for  his  proportion  of  debts  incurred  by  the  company  in  extending 
their  works,  and  increasing  the  capital  before  the  latter  act  of  parliament 
(Laurence  v.  Wynn,  6  M.  &  W.  355).  Held  also,  that  the  company  might 
order  payment  of  such  proportionate  parts  of  the  debts  by  instalments  (lb.). 

*  Consequences  of  NoH'joiTider,']  Where  lands  were  demised  to 
A.  and  B.  his  wife  for  twenty-one  years,  and  B.  aflerwards  granted  [  *5d6  ] 
a  lease  of  them  to  C.  for  nine  years :  held,  in  an  action  by  A.  alone, 
for  injury  to  his  reversion,  the  allegation  that  the  reversion  belonged  to  him 
was  well  supported  ;  and  that  the  wife  need  not  be  joined  in  the  action;  but 
that  even  if  she  ought,  the  objection  should  have  been  taken  by  plea  in  abate- 
ment (Wnllis  V.  Harrison,  5  M.  &  W.  142).  This  rule  is  also  applicable  to 
actions  of  detinue;  therefore,  the  nonjoinder  of  parties  who  are  co-tenants 
is  no  defence  on  a  plea  denying  property  in  the  pits.,  but  must  be  pleaded  in 
abatement  (Broadbent  v.  Ledward,  1 1  Ad.  &  B.  209 ;  see  ''  Tbover'').  The 
rule  as  to  the  consequences  of  nonjoinder  of  parties  as  pits,  in  actions  upon 
a  contract  is  not  satisfactory  on  principle,  and  ought  not  to  be  extended  (lb.; 
per  Patteson,  J.).  If  one  joint-tenant,  or  part-owner,  sue  alone,  he  is  enti- 
tled to  recover  damages  only  in  respect  of  his  own  shore,  notwithstanding 
the  deft,  neglects  to  plead  the  nonjoinder  in  abatement  (Nelthorpe  v.  Dorring- 
ton,  2  Lev.  113 ;  B.  N.  P.  35). 

Although  in  tort  the  nonjoinder  of  a  co-pit.  is  matter  of  plea  in  abatement 
only,  yet  it  should  seem  that  where  the  action  is  substantially  and  neces- 
sarily founded  on  a  contract,  the  form  of  it  in  tort  will  not  prevent  the  pit. 
from  being  nonsuited  for  the  nonjoinder  of  other  persons  interested  (1  Saund. 
291  m,  n.  (w)  ). 

If  one  of  two  or  more  joint  contractors  or  partners  sue  when  they  ought 
to  join,  it  is  a  variance,  and  will  be  fatal  under  the  general  issue  (Jell  v. 
Douglas,  4  B.  d(  A,  374 ;  1  Saund.  291  k,  n.  4 ;  Graham  v.  Robertson^  2 
T.  R.  232);  or  defl.  may  plead  in  abatement  (Com.  Dig.  Abatement,  E,  12). 
As  to  evidence  on  a  plea  in  abatement,  see  ante^  p.  10;  and,  if  it  appear  on 
the  pleadings,  it  will  be  a  ground  of  error  (lb.;  1  Saund.  154  a),  ot  de- 
murrer, or  arrest  of  judgment  (ib.;  Vernon  v.  JefTerys,  2  Stra.  1146).  If 
too  many  parties  be  made  pits.,  they  will  be  nonsuited  (3  B.  &  P.  235;  6 
East,  225;  1  East,  226;  2  Saund.  116,  n.  2;  see  ante,  p.  11). 

Where  a  contract  is  made  by  one  of  several  partners  (the  partnership  being 
really  interested),  it  is  no  variance  that  the  action  is  brought  in  the  names  of 
all  the  partners  (Garrett  v.  Handley,  4B.  &  B.  664;  Alexander  v.  Barker, 
2  Or.  &  J.  133).  But  where  the  joint-owners  of  a  vessel  permitted  one  of 
their  body  to  keep  a  separate  account  with  the  def\s.  (bankers),  in  bis  own 
name  as  managing  owner,  it  was  held,  that  the  other  joint-owners  could  not 
sue  for  money  had  and  received  on  the  ground  of  want  of  privity  (Sims  v. 
Britain,  4  B.  &  Ad.  375).  The  action  may  be  in  the  name  of  him  who 
made  the  contract,  or  of  those  really  interested  (Skinner  v.  Storks,  4  B.  ^ 
A.  437).    It  is  a  fatal  variance  to  describe  a  joint  and  several  bond,  con- 


6«e  PARTNERS. 

ditioned  for  payment  by  A.,  B.,  and  C,  as  a  bond  for  payment  by  A.,  B., 
and  D. ;  though  the  action  be  against  A.  severally  (Adams  v.  Bateson,  6 
Bing.  110). 

Members  of  Joint-stock  Companies,']  A  contract,  entered  into  by  a  com* 
pany  completely  registered  under  7  &  8  Vict.  c.  110,  without  the  formalities 
required  by  the  44th  section  of  that  act,  may  be  enforced  against  the  com- 
pany, although  not  by  them  (Ridley  v.  Plymouth  Grinding  Company;  S.  P., 
Kingsbridgc  Flour  Mill  Company  v.  Plymouth  Grinding  Company,  12  Jur. 
542 ;  17  L.  J.  252,  Exch.). 

In  an  action  ez  contractu  against  a  joint^sfock  company,  completely  regis- 
tered under  the  7  &  8  Vict.  c.  110,  the  pit.  must  prove  that  the  contract  was 
made  by  persons  having  authority  from  all  the  shareholders  to  bind  them  by 
such  a  contract;  and  this  may  be  done  by  proving  that  the  contract  was  sanc- 
tioned by  the  persons  authorised  by  the  deed  of  the  company  to  conduct  the 
affairs  of  the  company  (lb.). 

The  pit.  is  not  confined  to  proof  of  authority  conferred  by  the  deed,  if  he 
can  in  any  other  way  show  that  the  whole  of  the  shareholders  have  mediately 
or  directly  given  authority  to  those  making  the  contract  to  bind  them ;  but 
it  is  not  enough  to  show  that  the  contract  was  made  or  sanctioned  by  some 
of  the  directors,  without  proving  that,  by  the  deed  or  otherwise,  the  share- 
holders had  authorised  that  number  to  act  (or  them  (lb.). 

Therefore,  where  the  deed  of  a  company  appointed  eleven  directors,  and 
declared  that  five  should  be  a  quorum,  the  company  were  held  not  to  be 
bound  by  contract  made  at  a  board  meeting  by  three  only  of  the  directors 

(lb.). 

If  a  contract  be  made  or  sanctioned  by  a  competent  number  of  the  govern- 
ing body,  in  such  a  manner  that  it  would  bind  the  company,  if  only  a  part- 
nership, at  common  law,  it  binds  it,  though  completely  registered  under  7 
&  8  Vict.  c.  110;  for  the  44th  section,  which  enacts,  that  contracts  in  the 
absence  of  certain  requisites  shall  be  void  and  ineffectual,  also  prohibits  the 
company  from  taking  the  objection  of  the  absence  of  these  requisites  (lb.). 

The  company  cannot,  therefore,  object  that  a  contract  is  not  in  writing, 
signed  by  two  directors,  and  under  the  seal  of  the  company,  or  signed  by 
an  officer  of  the  company ;  but  it  may  object  that  the  persons  making  the 
contract  had  no  authority  at  all  to  bind  the  whole  shareholders  (lb.).  Smble^ 
that  acts  and  admissions  by  a  competent  number  of  the  governing  body  of 
the  company  are  admissible  as  evidence  against  the  company,  and  have  the 
same  legal  effect  as  if  made  by  the  company  itself ;  and,  consequently,  that  a 
verbal  statement  made  by  the  chairman,  at  a  board  meeting  of  the  directors, 
to  the  plaintiff  that  a  distress  made  on  his  goods  had  been  rightfully  made 
by  the  landlord  of  the  company,  and  that  the  company  was  bound  by  a  con- 
tract made  with  the  plaintiff,  in  their  name,  to  indemnify  him  against  it, 
would  have  operated  as  a  ratification  of  the  contract  with  the  pit.,  and  have 
been  original  evidence  of  the  rightfulness  of  the  distress,  (without  producing 
or  accounting  for  the  absence  of  the  lease  to  the  company,  under  which  the 
rent  distrained  for  became  due,  though  shown  to  be  in  writing),  if  there  had 
been  a  competent  number  of  the  directors  present  at  the  board  meeting  when 
the  statement  was  made  (lb.). 

Bill  Drawn  by  Joint'Stock  Companies,']  A  declaration  stated,  that  the 
company  was  a  joint-stock  company  completely  registered ;  that  one  S.  P. 
and  one  C.  L.,  then  being  two  of  the  directors  of  the  company,  made  their 
promissory  note,  and  thereby  promised,  on  behalf  of  the  said  company,  to 
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pay  the  ph.  or  his  order  32/.  4^'.  9d.,  the  balance  of  his  account  due  from 
the  company,  three  months  after  date,  which  note  was  signed  by  the  said 
S.  P.  and  C.  L.,  and  made  by  them,  and  in  their  names,  and  on  behalf  of  the 
said  company,  and  countersigned  by  the  secretary  of  the  company ;  and 
thereupon  the  defts.,  in  consideration  of  the  premises,  then  promised  the 
pit.  to  pay  him  the  amount  of  the  said  promissory  note :  held,  on  general 
demurrer,  that  the  declaration  was  bad  (Thompson  v.  Universal  Salvage 
Company,  1  Exch.  Rep.  694;  17  L.  J.,  118  Exch.). 

When  they  must  join  in  Action  for  a  TbrtJ]  Where  there  is  a  joint 
damage,  or  an  injury  is  committed  to  the  joint  property  of  a  partnership,  all 
the  partners  ought  to  join.  Thus,  two  partners  in  trade  should  join  in  an 
action  for  words  spoken  of  them  in  the  way  of  their  trade  (Co.  v.  Butchellor, 
3  B.  &  P.  150 ;  2  East,  426  ;  see  <'  Slander").  So,  for  injuries  to  personal 
or  real  property,  partners,  joint- tenants,  and  tenants  in  common  must  join 
(see  cases,  1  Ch.  PI.  54,  55).  In  order  to  take  advantage  of  a  nonjoinder, 
defendant  must  plead  in  abatement,  or  may  give  the  nonjoinder  in  evidence 
to  apportion  the  damages  at  the  trial  (1  Saund.  291  A;,  n.  2 ;  6  T.  R. 
766 ;  1  Ch.  PI.  55).  If  too  many  be  made  plaintiffs,  it  will  be  a  [  ^537  ] 
ground  *of  nonsuit  except  in  detinue  for  charters,  where  it  is  said  one 
may  be  nonsuited  and  the  other  recover  (Co.  Lit.  197  b ;  8  East,  62 ;  12  East, 
452).  If  the  objection  appear  on  the  face  of  the  record,  deft,  may  demur, 
move  in  arrest  of  judgment,  or  bring  error  (3  B.  &  P.  150;  2  Saund. 
116  a). 

Form  of  Pleadings. 

In  the  case  of  torts,  when  one  or  more  of  several  partners  interested  in 
property  dies,  the  action  should  be  in  the  name  of  the  survivor  only,  and 
not  jointly  or  separately  in  the  name  of  the  representative  of  the  deceased ; 
and,  therefore,  to  an  action  of  trover  brought  by  the  survivor  of  three  part- 
ners in  trade,  it  cannot  be  objected  that  the  two  deceased  partners  and  the 
pit.  are  joint- merchants,  and,  consequently,  that  in  respect  of  the  iex  mer- 
ceUoria  the  right  of  survivorship  did  not  exist ;  for  the  legal  right  of  action 
survives,  though  the  beneficial  interest  may  not  (1  Show.  188 ;  Carlh.  170  ; 
1  Ch.  PI.  57). 

There  is  nothing  peculiar  relating  to  the  form  of  the  pleadings  in  actions 
by  partners.  As  to  who  should  sue  on  contracts  with  public  companies,  see 
ante. 

An  act  incorporating  an  insurance  company  enacted,  after  reciting  that 
difRculties  had  arisen,  and  might  thereafter  arise,  as  well  in  bringing  and 
maintaining  actions  and  suits  for  recovering  debts  and  enforcing  obligations 
due  to  the  said  society,  as  in  prosecuting  persons  who  might  steal  or  embez- 
zle  any  money,  goods,  dsc,  of  or  belonging  to  the  said  society,  &c.,  by  rea- 
son of  its  being  required  by  law,  that  all  the  several  subscribers  or  proprie- 
tors should  sue  and  prosecute  by  their  several  and  distinct  names  and 
descriptions,  enacted,  that  all  actions  and  suits  by  and  on  behalf  of  the 
society  for  recovering  any  debts  or  enforcing  any  claims  or  demands,  &c., 
should  be  commenced  or  instituted  and  prosecuted  by  the  name  of  the  chair- 
man or  secretary  of  the  said  society,  as  the  nominal  pit. :  held,  that  the 
chairman  was  empowered  to  sue  on  behalf  of  the  company,  to  recover  dani- 
ages  for  a  libel  reflecting  upon  the  trading  character  of  the  company  (Wif- 
Hams  v,  Beaumont,  3  Moo.  6(  S.  705).  By  the  co-partnership  deed  of  an 
insurance  company,  the  members,  for  themselves,  and  their  executors,  re- 
spectively covenant  with  C,  P.,  the  secretary,  to  pay  deposits  upon  their 
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shares.  To  covenant  by  C»  P.,  upon  the  deed  against  the  executrix  of  a 
deceased  member  of  the  company  for  the  amount  of  deposits  demanded  after 
.the  death  of  that  member;  plea,  that  before  the  commencement  of  the  suit, 
C.  P.  ceased  to  be  the  secretary,  and  R,  H.  was  duly  appointed  in  his  stead, 
and  that  R.  H.  was  secretary  at  the  time  of  the  action  brought ;  that  by  the 
5  Geo.  IV.  c.  clx.  the  company  shall  and  may  sue  in  the  name  of  the  sec- 
retary, and,  therefore,  R.  H.  should  have  brought  the  action:  held,  on  gene- 
ral demurrer,  that  this  plea  was  insufficient,  and  that  the  action  was  properly 
brought  in  the  name  of  C.  P.,  the  covenantee  in  the  deed  (Pentland  v.  Gib- 
son, 1  Ale.  &  Nap.  (Ir.)  311). 

For  Calls.]  By  8  <&  9  Vict.  c.  22,  s.  26,  it  is  enacted,  "  In  any  action 
or  suit  to  be  brought  by  the  company  against  any  shareholder  to  recover 
any  money  due  for  any  call,  it  shall  hot  be  necessary  to  set  forth  the  special 
matter,  but  it  shall  be  sufficient  for  the  company  to  declare  that  the  deft  is 
the  holder  of  one  share  or  more  in  the  company,  (stating  the  number  of 
shares),  and  is  indebted  to  *the  company  in  the  sum  of  money  to 
[  *5d8  ]  which  the  calls  in  arrear  shall  amount,  in  respect  of  one  call  or 
more,  or  one  share  or  more,  stating  the  number  and  amount  of 
each  of  such  calls,  whereby  an  action  hath  accrued  to  the  company  by  vir- 
tue of  this  and  the  special  act  (see  8  &  9  Vict.  c.  16,  s.  26). 

There  is  a  similar  clause  to  the  above  in  the  Joint-stock  Bank  Act,  7  &  8 
Vict.  c.  113,  s.  134;  also,  in  the  Joint-stock  Companies  Act,  7  &  8  Vict.  c. 
110,  s.  55,  &c.;  and  in  the  declaration  it  will  be  sufficient  to  state  only  the 
particulars  specified  in  the  act,  and  interest  at  5^.  from  the  time  the  call  was 
due,  will  form  part  of  the  verdict  (see  sect.  55).  But  banking  companies 
formed  under  7  Geo.  IV.  c.  46,  and  other  companies,  must  be  sued  upon 
that  statute,  where  a  company  is  incorporated,  or,  upon  the  deed  of  settle- 
ment where  that  is  the  only  instrument  of  regulation. 

The  allegation  in  the  Clauses  Consolidation  Act  in  actions  for  calls,  *^  that 
deft,  is  the  holder  of  shares,"  means  that  he  was  the  holder  at  the  time  the 
call  was  made  (Belfast  and  Co.  Down  Railway  Company  v.  Strange,  1 
Exch.  739). 

For  not  transferring  Sliares.']  See  a  form  for  refusing  to  transfer  rail- 
way shares  or  scrip  bought  by  the  pit.  from  the  def\..  Tempest  v.  Kilner,  15 
Law  J.  10,  C.  P.;  Stephen  v.  De  Medina,  4  Q.  B.  422;  Pearson's  Chit. 
172 ;  see  "  Goods,"  &c.,  •*  Sale,"  "  Norr. delivery,"  &c. 

In  an  action  by  assignees  of  a  bankrupt  for  breach  of  contract  in  not  deli* 
vering  railway  shares,  the  pits,  alleged  in  their  first  count  that  the  bankrupt 
before  his  bankruptcy,  and  his  assignees  since  were  ready  and  willing  to  pay 
for  the  shares ;  it  was  proved  that  the  defl.  was  insolvent  before  his  bank- 
ruptcy, and  that  after  the  bankruptcy  there  were  no  assets :  held,  sufficient 
for  the  jury  to  infer  that  the  bankrupt  and  his  assignees  had  not  been  ready 
and  willing  to  pay  (Lawrence  v.  Knowles,  5  Bing.  N.  C.  399). 

If  the  transfer  requires  a  deed  the  declaration  should  allege  that  one  had 
been  prepared  and  tendered  to  the  deft.  &c.  (Stephen  v.  De  Medina,  supra). 
Shares  in  companies  not  requiring  an  act  of  parliament  to  carry  them  into 
eflect  cannot  be  transferred  at  all  until  the  company  is  completely  registered 
(7  &  8  Vict.  c.  110,  s.  26),  and  afler  that  the  transfer  must  be  by  deed 
(lb.,  8.  54).  Shares  in  companies  which  do  require  an  act  of  par- 
liament to  carry  them  into  effect,  such  as  railways,  ^c,  may  be  legally 
sold  by  parol  during  provisional  registration  (Young  v.  Stnilh,  15  Law 
J.,  81,  Ex.).    Afterwards  the  transfer  must  be  by  deed  (8  &  9  Vict.  c.  16t 
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s.  16):  the  transfer  cannot  be  made  by  deed  until  the  transferor  has  pa!d  up 
all  calls  due  (7  &  8  Vict.  c.  IIU,  s.  54 ;  8  &  9  Vict.  c.  16,  s.  16). 

A  declaration  against  the  East  India  Company  for  not  tmnsierring  stock, 
'  was  held  bad  for  not  averring  the  name  of  the  proposed  transferee  (Gregory 
V.  Bast  India  Company,  1  Law  J.  226,  Q.  B.). 

A  private  act  incorporating  a  gas-light  company  enacted  that  the  costs  for 
obtaining  the  act  should  be  paid  out  of  the  money  subscribed  in  preference 
to  all  other  payments  ;  the  attorney  who  obtained  the  act  sued  the  company 
in  debt  for  the  costs:  held,  1st,  that  the  action  was  miiintainable  without 
setting  out  any  deed ;  and  2ndly,  that  if  not,  still  the  objection  could  only  be 
raised  by  special  demurrer  (Tilson  v.  Warwick  Gas-light  Company,  4  B.  & 
C.  062). 

In  an  action  by  railway  company  for  calls,  the  declaration  alleged  that 
the  defl.  subscribed  for  a  large  sum  of  money,  to  wit,  500/.  towards  the  un- 
dertaking mentioned  in  the  act,  &c.;  the  company  were  empowered  by  the 
drd  sect,  of  the  act  to  raise  a  million  of  money  for  constructing  and  main- 
taining the  railway,  and  by  the  195;h  sect,  it  appeared  th^t  660,000/.  had 
been  subscribed  *for  by  several  persons  under  a  contract  binding 
themselves  and  their  heirs  before  the  passing  of  the  act.  A  mo-  [  *539  ] 
tion  having  been  made  in  arrest  of  judgment,  on  the  ground  that 
the  declaration  should  have  alleged  a  subscription  by  deed :  held,  that  the 
declaration  was  good  af\er  verdict  (Great  North  of  England  Railway  Com- 
pany y.  Biddulph,  7  M.  &  W.  243 ;  1  H.  &  W.  80 ;  5  Jur.  221).  Semhle, 
that  it  would  have  been  also  good  on  special  demurrer  (lb.).  In  an  action 
by  a  railway  company  against  a  proprietor  for  calls  on  his  shares,  the  court 
will  not  order  the  pit.  to  permit  the  defl.  to  inspect  and  make  extracts  when 
such  inspection  is  not  distinctly  authorized  by  the  act,  especially  if  it  appear 
to  be  the  defl.'s  object  to  discover  what  defence  can  be  set  up  (Birming- 
ham, Bristol,  and  Thames  Junction  Railway  Company  v.  White,  5  Jur. 
800,  Q,  B.). 

In  the  case  of  surviving  partners,  it  was  formerly  considered  that  a  survi- 
'ving  partner  might  declare  generally  upon  a  contract  entered  into  with  him 
and  his  deceased  partner,  as  upon  a  contract  made  with  himself  alone  (Ditch- 
burn  V.  Spracklin,  5  Esp.  51).  The  rule  is,  however,  changed;  for,  as  it 
would  be  a  variance,  and  a  good  defence  upon  the  general  issue,  were  one 
of  two  joint-contractors  to  sue,  both  being  alive,  so  it  seems  to  be  reason- 
able, that  where  a  surviving  joint-contractor  sues,  the  fact  of  his  being  sur- 
vivor should  appear  in  the  declaration  (Jell  v,  Douglas,  4  B.  &  Ad.  374 ;  2 
Saund.  121,  n.  1;  Israel  v.  Simmons,  2  Stark.  356).  But  it  is  otherwise 
with  regard  to  one  against  whom  an  action  is  brought,  he  need  not  be  stated 
to  be  survivor  (Richards  v.  Heather,  1  B.  &  Ad.  29).  In  an  action,  how- 
ever, at  the  suit  of  a  surviving  partner,  he  may  include  a  count  on  a  debt 
due  to  himself  in  his  own  right  (3  T.  R.  443;  5  T.  R.  493;  Ch.  Rep.  436; 

1  B.  d(  Ad.  29) ;  and  it  is  not  necessary  to  declare  as  surviving  partner  in 
case  of  indorsees  of  a  bill  (6  Moo.  579).  And,  where  money  is  owing  to 
two  partners,  and,  after  the  death  of  one  it  is  paid  to  a  third  person,  the  sur- 
vivor may  declare  for  money  had  and  received  to  his  use  (Smith  v.  Barrow, 

2  T.  R.  476).  In  actions  ex  contractu^  as  well  as  ex  delicto^  whether  by  or 
against  partners,  pit.  must  allege  all  the  causes  of  action  to  be  joint  (14  East, 
210).  And  it  has  been  held  that  a  person  cannot  bring  a  joint  action  against 
two,  and  state  in  one  part  of  the  declaration  that  one  of  them  assaulted  and 
beat  him,  and  in  another  part  that  the  other  took  away  his  goods,  for  the 
trespasses  are  of  several  natures,  and  against  several  persons,  and  they  can- 
not plead  to  this  declaratioa  (2  Saund.  117  a;  1  Ch«  Pi.  183).    CoudIs 
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upon  a  promise  by  the  defl.,  and  another,  since  become  a  bankrupt,  and 
certificated,  may  be  joined  in  separate  actions  against  the  solvent  partner 
alone,  with  counts  on  promises  made  by  the  deft,  solely,  since  the  other 
became  a  bankrupt,  subject,  however,  to  a  plea  in  abatement  (6  Taunt. 
179). 

As  to  how  a  partnership  firm  should  be  described  on  a  bill,  see  <^  Bills  of 
ExcHANOB,'*  ante^  Vol.  I.  p.  450.  The  indorsement  of  one  partner  must  be 
in  the  name  of  the  firm,  in  order  to  bind  the  others. 

In  declaring  for  calls  where  the  company  is  incorporated  it  is  not  neces- 
sary to  insert  a  count  for  interest,  if  the  statute  provide  that  interest  shall 
be  recoverable,  nor  ought  the  amount  of  interest  to  be  added  by  the  company 
to  the  calls,  and  declared  on  as  part  of  such  calls.  The  proper  course  is 
for  the  company  to  declare  for  the  bare  amount  of  calls,  and  for  the  jury  to 
add  the  amount  of  interest.  It  was  thus  held,  where  a  statute  empowered  a 
company  to  declare  for  calls  and  allege  that  the  defu,  ^beiog  a 
[  *640  ]  proprietor  of  so  many  shares,  was  indebted  to  the  company  in  such 
sum  of  money  as  the  calls  in  arrear  amounted  to,  for  so  many  calls 
of  such  sums  of  money  upon  so  many  shares  belonging  to  the  defl.,  whereby 
an  action  had  accrued  to  the  company  by  virtue  of  the  act,  without  setting 
forth  the  special  matters,  and  enacted  that  on  the  trial  it  should  only  be 
necessary  to  prove  that  the  def\.  at  the  time  of  making  of  the  respective  calls 
was  a  proprietor  of  the  shares  that  the  action  was  brought  in  respect  of,  and 
that  such  calls  were  in  fact  made,  and  that  notice  thereof  was  given  as 
directed  by  the  act,  without  proving  the  appointment  of  the  directors  who 
made  such  calls,  or  any  other  matter  whatsoever,  and  that  the  company 
should  be  thereupon  entitled  to  recover  what  should  appear  due,  including 
interest  at  51.  per  cent.  (Southampton  Dock  Company  v.  Richards,  1  Man. 
6l  G.  44S;  London  and  Birmingham  Railway  Company  v*  Fairclough,  2 
Man.  &  G.  690). 

Fublic  Offker."]  The  declaration  described  the  pit.  as  "  one  of  the  pre- 
sent public  officers  of  certain  persons  united  in  co-partnership  for  the 
purpose  of  carrying  on  the  trade  and  business  of  bankers  in  England, 
according  to  the  statute  7  Geo.  IV.  c.  46  :"  held  bad,  on  special  demurrer, 
lor  not  stating  that  the  co-partnership  was  carrying  on  the  trade  and  busi- 
ness of  bankers,  or  had  carried  on  such  trade  (Fletcher  v.  Crosbie,  9  M.  & 
W.  252.)  But  where  the  declaration  alleged  that  the  pit.  was  the  public 
officer  of  certain  persons  united  for  the  purpose  of  carrying  on  the  trade  or 
business  of  bankers  according  to  the  statute,  &c,  and  had  been  duly  nomi- 
nated and  appointed,  and  then  was  one  of  the  public  officers  of  the  said  co- 
partnership, according  to  the  force,  form  and  effect  of  the  said  statute,*  and 
then  claimed  certain  sums  of  money  fi>r  money  lent,  shares  sold,  and  for 
work  and  labour  of  the  said  co-partnership  done,  ^c.,as  the  bankers  of  and 
for  the  deA. :  held,  in  arrest  of  judgment,  that  it  sufficiently  disclosed  that 
the  co-partnership  was  actually  carrying  on  the  business  of  bankers  (David« 
son  V.  Bower,  2  Dowl.  N.  S.  115,  C.  P.). 

It  is  sufficient  to  state  that  the  pit.  is  the  manager  of  a  certain  joint-stock 
oo-partnership  established  for  the  purpose  of  banking,  and  that  he  has  been 
duly  named  and  appointed  as  the  nominal  pit.  on  behalf  of  the  co-partner- 
ship, under  the  provisions  of  the  statute  without  stating  expressly  that  he  has 
been  named  as  manager,  or  that  the  co-partnership  has  been  established 
under  the  provisions  of  the  act  (Christie  v.  Peart,  7  M.  &  W.  491). 

It  is  not  necessary  to  state  that  the  pit.  was  a  member  of  the  company,  or 
that  he  was  resident  in  England,  or  that  he  had  been  registered  as  required 
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by  the  4ih  section  of  the  act  (Spiller  ▼.  Johnsoo,  6  M.  &  W.  570).  It  is  not 
sufficient  for  the  c]erk  to  sue  in  his  individual  capacity  (Guthrie  v.  Fiske,  3 
Stark.  151).  Where  there  has  been  a  change  of  officer,  Webb  v.  Taylor,  1 
D.  &  L.  676.  If  the  public  officer  have  been  changed  since  the  contract 
was  made,  an  action  may  nevertheless  be  supported  in  his  name  (Pentland 
y.  Gibson,  1  Al.  &  Nap.  (Ir.)  311). 

As  to  the  consequences  of  not  stating  that  the  pit.  is  a  public  officer, 
see  Gallaway  v.  Bleadon,  1  Man.  &  G.  247 ;  Guthrie  v.  Fiske,  3  Stark. 
151. 

A  member  of  a  banking-house  applied  to  for  a  loan  may  lend  the  money 
of  the  firm,  and  doing  so  the  company  may  sue  (Alexander  v.  Barker,  2  Or* 
dt  J.  133). 

A   banking  company  that  has  stopped  payment,  and  after- 
wards opens  again,  for  the  purpose  of  winding  up  its  affairs,  is  [  ^541  ] 
still  ^'entitled  to  sue  by  its  public  officer  (Davidson  v.  Cooper,  11 
M.  &  W.  778). 

In  1833  a  joint-stock  bank  was  established  under  7  Geo.  IV.  c.  46,  by 
the  name  of  the  Mirfield  and  Huddersfield  District  Banking  Company.  In 
1836  H.  and  Co.,  bankers,  relinquished  their  business  in  favour  of,  and  all 
took  shares  in,  this  company,  and  it  was  agreed  that  the  title  of  the  bank 
should  thenceforth  be  the  West  Riding  Union  Banking  Company,  that  the 
capital  should  be  increased  by  the  creation  of  new  shares,  and  that  addi- 
tional directors  should  be  appointed :  held,  that  the  public  officer  of  the 
West  Riding  Union  Banking  Company  might,  notwithstanding  the  change  of 
name  and  the  accession  of  new  proprietors,  maintain  an  action  on  a  guaran* 
tee  given  the  Mirfield  and  Huddersfield  District  Banking  Company  before 
their  junction  with  H.  and  Co.  for  advances  made  by  them  (Wilson  v.  Cra* 
ven,  8  M.  &  W.  584). 

By  the  6  Geo.  IV.  c.  42,  for  the  better  regulation  of  co-partnership  banks 
in  Ireland,  it  is  enacted  that  all  actions  and  suits,  &c.,  by  and  against  the 
company  who  may  be  indebted  shall  be  commenced  or  instituted,  and  prose- 
cuted in  the  names  of  any  one,  &c.,  of  the  public  officers,  &c.,  of  the 
co-partnership  (Hughes  v.  Thorpe,  5  M.  &  W.  656). 

A.  having  been  in  partnership  with  B.,  on  the  dissolution  undertook  to 
collect  and  pay  the  partnership  debts.  A.  and  B»  during  their  partnership 
had  kept  a  joint  account  with  a  certain  branch  bank,  but  afler  the  dissolu- 
tion there  was  only  a  single  account  of  A.  kept  there.  A.  having  greatly 
overdrawn  that  account  obtained  a  promissory  note  for  500/.  from  B.  his 
former  partner,  which  he  indorsed  to  the  bank  as  a  security  for  his  debt,  just 
previously  to  a  quarterly  inspection  of  the  accounts  of  the  branch,  the  clerk 
who  managed  the  branch  promising  that  it  should  not  be  presented ;  he, 
however,  kept  it,  and  it  was  found  amongst  the  securities  of  the  branch  in 
in  his  portfolio  when  he  was  discharged  from  his  situation :  held,  that  the 
directors  of  the  bank  might  recover  the  amount  from  B.  (Bosanquet  v.  Fors- 
ter,  9  C.  &  P.  659). 

The  powers  of  the  act  7  Geo.  IV.  c.  46,  have  been  extended,  as  well  as 
those  of  6  G^o.  IV.  c.  42  (Irish),  by  the  1  ^  2  Vict.x.  96,  (continued  by  3 
&  4  Vict.  c.  Ill),  under  which  any  person  being  or  having  been  a  member 
of  the  company  may,  in  respect  of  a  demand  which  he  may  have,  either 
solely,  or  jointly  with  any  other  person,  against  the  company,  proceed  against 
the  public  officer;  so  likewise  the  public  officer  may  proceed  against  any 
person  being,  or  having  been  a  member,  either  alone  or  jointly  with  any 
other  person,  for  any  demand  that  the  company  may  have  against  such 
member.  i 
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Since  these  acts,  a  banking  company  is  in  tlie  nature  of  a  co» partnership ; 
'it  is  not  an  ordinary  co-partnership  suing  jointly,  and  so  notice  to  one  of  its 
members  is  not  notice  to  all  (Steward  v.  Dunn,  1  D.  &  L.  642). 

If  an  instrument,  in  the  form  of  a  bill  of  exchange,  be  drawn  upon  a  joint- 
stock  bank,  by  the  manager  of  one  of  its  branches,  by  order  of  the  directors, 
it  may  be  sued  upon  as  a  promissory  note  (Miller  v.  Thompson,  3  Man.  6s 
,G.  575).  If  the  manager  of  a  branch  bank  take  a  promissory  note  from  a 
debtor,  in  the  name  of  such  manager,  the  general  manager  of  the  whole 
company  may,  nevertheless,  sue  upon  the  whole  note  (Robertson  v« 
Steward,  1  Man.  &  G.  511).  Branch  banks  are  considered  as  separate 
indorsees  (if  an  indorsement  be  made  at  each  bank),  for  the  purposes  of 
notice  of  dishonour  of  bills  of  exchange  (Clode  v.  Bayley,  13  Law  J.,  N.  S., 
Ex.  (1844),  17). 

«The  East  and  West  India  Dock  (39  Geo.  III.  c.  69,  s.  184 ;  1 
[  *542  ]  &  2  Will.  IV.  c.  52 ;  1  &  2  Vict.  c.  9),  the  London  Dock  (39  & 
40  Geo.  III.  c.  47,  s.  150;  9  Geo.  IV.  c.  116),  and  some  insu- 
rance companies,  may  sue  and  be  sued  in  the  names  of  their  treasurer, 
clerk,  secretary,  or  chairman  (53  Geo.  III.  c.  216 ;  53  Geo.  III.  c.  207  ;  54 
Geo.  III.  c.  179 ;  4  &  5  Will.  IV.  c.  37 ;  44  Geo.  III.  c.  12 ;  5  Geo.  IV.  c. 
137 ;  5  Geo.  III.  c.  79;  Guthrie  v.  Fisk,  3  B.  &.  C.  178;  Tilson  v.  War- 
wick Gas-light  Company,  4  B.  &  C.  962).  By  the  7  Will.. IV.  &  1  Vict 
c.  73,  giving  power  to  the  crown  to  confer  certain  powers«^and  immunities 
on  certain  trading  and  other  companies ;  it  is  enacted,  "  that  the  deed  by 
which  such  company  for  trading,  or  other  purposes  is  formed,  shall  appoint 
two  or  more  officers  to  sue  or  be  sued  on  behalf  of  the  company"  (sect.  5); 
and  power  is  given  to  the  crown  to  provide,  by  letters  patent,  that  all  suits 
at  law,  in  equity,  or  otherwise,  shall  be  brought  by  such  companies,  in  the 
name  of  one  of  such  officers  for  the  time  being,  and  against  such  company, 
against  one  of  such  officers  for  the  time  being;  or,  if  no  such  officer,  then 
against  any  member  of  the  company.  Sect.  3 :  That  no  suit  so  commenced 
by  or  against  the  company  shall  abate  by  reason  of  death,  or  change  in  the 
officers  or  member  so  suing  or  sued.  Actions  by  or  against  friendly  socie- 
ties are,  by  the  10  Geo.  IV.  c.  56;  s.  21,  empowered  to  be  carried  on  in  the 
names  of  the  treasurer  or  trustees  for  the  time  being  of  such  societies,  with- 
out any  other  description  ;  and  a  similar  provision  respecting  loan  societies 
is  cx)ntained  in  the  3  &  4  Vict.  c.  110,  s.  8.  As  the  powers  and  provisions 
of  the  act  relating  to  friendly  societies  are  extended  to  benefit  building  soci- 
eties by  6  &  7  Will.  IV.  c.  32,  s.  4,  it  seems  that  the  above  enactment  of  10 
Geo.  IV.  c.  56,  s.  21,  applies  to  such  a  society.  By  the  stat.  9  Geo.  IV.  c. 
92,  s.  8,  similar  provisions  are  extended  to  savings-banks,  in  matters  relating 
to  such  banks. 

The  acts  for  the  establishment  and  regulation  of  railway  companies  con- 
tain provisions  for  enabling  the  company  to  sue  or  be  sued  in  the  name  of 
the  particular  company,  by  service  of  process  on  the  secretary,  ^. ;  and 
the  acts  for  regulating  numerous  mining  and  other  local  companies  contain 
similar  clauses. 

As  to  suits  by  joint-stock  societies  in  Scotland  see  6  Geo.  IV.  c.  131. 

By  5  6(  6  Vict.  c.  85,  s.  1,  the  1  &  2  Vict.  c.  96,  which  is  an  act  to 
amend  the  law  relative  to  legal  proceedings  by  certain  joint-stock  companies 
against  their  own  members,  and  by  such  members  against  the  companies 
(continued  2  &  3  Vict.  c.  68;  and  by  3  &  4  Vict.  c.  Ill),  is  made  i)er- 
petual. 

The  character  in  which  the  person  or  officer  is  sued,  must  distinctly 
appear  upon  the  proceedings,  and  the  cause  of  action  should  be  distinctly 
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stated  in  the  pleadings  lo  have  accrued  to  or  against  the  principals  or  com- 
pany of  individuals  whom  he  represents  for  this  purpose.    But,  if  the  statute 
provide  not  only  that  he  shall  be  the  nominal  pit.  but,  also,  that  the  cause  of 
action  shall  be  vested  in  him  in  trust,  the  declaration  must  be  framed  accord- 
ingly (1  Ch.  PI.  16). 

In  incorporated  companies  the  act  of  parliament  or  charter  oflen  prescribes 
that  the  compmy  shall  sue  and  be  sued,  in  the  name  of  their  treasurer,  sec- 
retary, or  clerk,  as  the  case  may  be.  But,  if  the  statute  or  charter  give  no 
specific  directions,  the  company  may  sue,  or  be  sued  in  their  corporate  name 
(Wordsworth's  Joint-stock  Companies,  316), 

Under  the  powers  given  by  certain  acts,  a  director  of  the  New 
*Cork  Mining  Company  was  sued,  and  judgment  recovered  in  an  [  *54d  ] 
action  on  a  contract  for  work  and  labour,  dec,  done  for  the  com- 
pany. The  provisions  were  these:  "All  actions,  &c.,  whether  at  law,  or 
in  equity,  &c.,  to  be  commenced,  &c.,  by  and  on  behalf  of  the  said  com- 
pany, against  any  person  or  persons,  body  or  bodies  politic  or  corporate, 
whether  such  person  or  persons,  &c.,  is,  or  are,  or  then  shall  be  a  member 
or  members  of  the  8»id  company  or  not,  shall,  and  lawfully  may  be  com- 
menced, &c.,  in  the  name  of  the  person  who  shall  be  for  the  time  being  the 
managing  director  of  the  said  company,  or  in  the  name  of  any  one  director 
for  the  time  being  of  the  said  company,  as  the  nominal  pit.,  or  party  pro- 
ceeding for  or  bn  behalf  of  the  said  company,  and  that  all  actions,  &c.,  to 
be  commenced,  &c.,  against  the  said  company,  by  or  on  behalf  of  any  per- 
son, &c.,  whether  such  person,  6(C.,  is,  or  are,  or  shall  then  be  a  member  of 
the  said  company  or  not,  shall  and  lawfully  may  be  c<6nmenced,  &c.,  against 
the  person  who  shall  be  for  the  time  being  such  managing  director,  or  against 
any  one  director  for  the  time  being,  of  the  said  company,  as  the  nominal 
deft.,  or  party  proceeded  against,  for  and  on  behalf  of  the  said  company  :'* 
held,  that  these  provisions  made  the  company  a  qiuui  corporation,  with  the 
privilege  to  sue  and  be  sued  by  a  mere  name,  with  an  exemption  of  personal 
liability  on  the  part  of  its  members,  and  a  liability  of  all  joint-stock  property 
whenever  acquired  (Harrison  v.  Timmis,  4  M.  6s  W.  510;  see  Bartlett  v. 
Pent!  and,  1  B.  &  Ad.  704). 

Two  pits,  on  the  part  of  a  banking  company,  having  sued  as  public  ofR- 
cers,  when  according  to  7  Greo.  IV.  c.  46,  9.  1,  the  action  should  have  been 
brought  by  one  only,  the  court  allowed  them  to  set  aside  proceedings,  on 
payment  of  costs,  even  after  issue  delivered  (Holmes  v.  Binney^4  Bing.  N* 
C.  454). 

The  West  India  Dock  Act,  89  Geo.  III.  c.  89,  provides  that  twenty-one 
persons  shall  be  directors  of  the  affairs  of  the  company,  and  that  all  suits 
for  any  cause  of  action  against  the  company  shall  be  brought  against  the 
treasurer.  The  declaration  stated  that,  by  order  of  the  court  of  directors^ 
the  deft,  put  up  goods  for  sale,  subject  to  certain  conditions,  and  that,  ia 
consideration  that  the  pits.,  at  the  request  of  the  directors,  had  promised  them 
to  perform  the  conditions  of  sale,  they,  the  directors,  promised  to  perform 
the  same  on  their  part,  and  then  alleged  the  breach  of  the  conditions  by  the 
directors,  and  concluded  that  the  pits,  brought  their  suit  against  the  treasurer 
according  to  the  statute.  At  the  trial  it  appeared  that  the  goods  had  been 
put  up  and  sold  by  order  of  the  directors  on  account  of  the  company.  Held, 
that  there  was  no  variance,  and,  on  motion  in  arrest  of  judgment,  that  the 
declaration  was  sufficient,  because  the  contract  alleged  was  in  legal  effect  a 
contract  by  the  company,  for  breach  of  which  an  action  was  maintainable 
against  the  treasurer  (Soulby  v.  Smith,  3  B.  &  Ad.  929).  The  pit.  had 
been  nonsuited  on  a  former  trial  when  the  action  was  brought  against  the 
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def\.  without  describing  him  as  the  treasurer  of  the  West  India  Dock  Com- 
pany, on  the  ground  that  a  judgment  against  him  in  such  an  action  would 
make  him  personally  liable  (Wordsworth  on  Joint-Stock  Companies,  319,  n.). 

A  statute  empowered  the  Mon.  Coal  and  Iron  Company  to  sue  and  be 
sued  in  the  name  of  any  one  of  the  directors,  or  their  secretary,  and  to  raise 
money  for  carrying  on  their  works.  The  secretary  sued  the  dell,  for  calls 
upon  a  deed  of  settlement,  to  which  the  dell,  was  a  party.  Demurrer  to  the 
declaration,  on  the  ground  that  the  statute  only  enabled  the  secretary  to  sue 
where  the  question  was  one  in  which  the  whole  of  the  company 
[  "^544  ]  was  concerned  on  the  one  *part,  and  third  persons  or  strangers  on 
the  other,  and  did  not  empower  the  company  to  sue,  by  its  secre* 
tary,  one  of  its  own  members,  for  an  instalment  of  the  capital  secured  by  a 
deed,  in  which  each  of  the  proprietors  had  covenanted  with  certain  trustees 
to  make  due  payment  of  the  instalments.  The  statute  contained  the  follow- 
ing clause :  *'  any  covenants  which  have  been  already  entered  into  with  the 
said  company,  or  with  any  persons  .in  trust  for  the  said  company.''  Held, 
that  they  necessarily  included  within  them  the  covenant  made  by  the  defi . 
with  the  trustees  in  the  deed  of  settlement  for  the  benefit  of  the  company, 
and  therefore  the  action  was  rightly  brought  (Skinner  v.  Lambert,  4  Man. 
&  G.  477 ;  2  DowL  N.  S.  133,  C.  P.;  see  Hughes  v.  Thorpe,  5  M.  &  W. 
656). 

The  8  &  4  Vict.  c.  26,  enables  the  Monmouthshire  Iron  and  Coal  Com- 
pany "  to  sue  and  be  sued  in  the  name  of  any  of  their  directors  or  secretary :" 
held,  that  the  provisions  of  that  statute  leave  every  proprietor  subject  to  the 
same  liability  as  he  was  before  the  act  passed,  and  neither  deprive  a  pit.  of 
his  common-law  right  to  sue  any  of  the  partners  in  the  company,  nor  render 
it  compulsory  on  him  to  sue  the  public  officer  of  the  company  instead  of  any 
private  shareholder  (Blewett  v.  Gordon,  1  DowL  N.  S.  816). 

Unless  the  power  to  sue  contained  in  the  act  be  clear  in  showing  that  the 
company  must  be  sued  in  the  first  instance,  a  creditor  may  sue  a  shareholder 
instead  of  the  particular  officer  indicated  by  the  statute  (Beech  v.  Byre,  6 
Sco.  N.  R.  827). 

Farms,']  For  forms  for  refusing  to  accept  railway  shares  or  scrip  bought 
by  the  defi.  from  the  ph.,  see  Stewart  v.  Cauty,  8  M.  &  W.  160;  Hibble^ 
white  V.  Macmorine,  6  M.  &  W.  212 ;  Hare  v.  Waring,  6  M.  &  W,  862 ; 
Ch.  PL  by  Pearson,  174;  Wordsworth's  Joint-Stock  Companies,  App. 

The  proper  measure  of  damages  is  the  difierence  between  the  price  agreed 
on  and  the  market  price  when  the  contract  was  broken  (Shaw  v.  Holland, 
Exch.  10  Jur.  100). 

See  form  of  a  declaration  by  a  managing  committee  against  an  allottee  of 
shares  for  the  expenses  of  an  undertaking  which  had  been  abandoned  ( Wool- 
mer  v.  Toby,  Q.  B.,  E.  T.  1846). 

See  the  form  by  trustees  or  by  the  secretary  of  an  incorporated  railway 
or  other  rompnny  empowered  by  statute  to  sue  by  their  secretary,  Ch.  PJ. 
by  Pt'Jirsorj,  13 ;  Smith  v.  Goldsworthy,  4  Q.  B,  430,  n.  (6).  A  misrecital 
of  the  title  of  the  act  would  not  be  bad  (Nixon  v.  Nanney,  1  Q.  B.  74t);  see 
a  form  by  the  clerk  of  the  trustees  of  a  turnpike  road  in  Wellington  v.  Brown, 
16  Law  J.  23,  Q.  B.  By  the  treasurer  of  a  loan  society,  see  Timms  v.  Wil- 
liams, 3  Q.  B.  413 ;  Brown  v.  Langley,  4  Man.  &  G.  466 ;  Albon  v.  Pyke, 
ib.  421 ;  3  &  4  Vict,  c  110,  continued  by  8  &  9  Vict.  c.  60.  By  the  public 
officer  of  a  company  authorized  to  sue  by  royal  charter  granted  pursuant  to 
1  Vict.  c.  73,  8.  8,  Ch.  PL  by  Pearson,  14.  By  the  churchwardens  and 
overseers  for  land,  &c.,  held  of  them  under  59  Geo.  III.c.  12,8. 12,  Warde 
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V.  Clarke,  12  M.  &  W.  747.  Under  this  act  the  churchwardens  alone  can 
sue  for  all  lands  held  in  trust  for  general  parish  purposes,  Rumbell  v.  Munt, 
Q.  B.  Jan.  23,  1846.  By  5  &  6  Will.  IV.  c.  69,  s.  7,  guardians  of  the  poor 
are  empowered  to  sue  and  be  sued  by  virtue  of  their  office. 

Fleas,']  The  defence,  that  pit.  and  defl.  are  partners,  and  that  the  claim 
forms  part  of  their  unsettled  partnership  account,  is  available  under  non  as* 
sumpsit  (Worrall  v.  Grayson,  1  M.  &  W.  166 ;  Solly  v.  Neish,  2 
C.  M.  &  R.  368 ;  Gregory  v.  Hartnell,  1  M.  <&  W.  183 ;  •Pearson  [  *546  ] 
V.  Skelton,  ib.  606 ;  Payne  v.  Hales,  6  M.  &  W.  609).  Where 
one  firm  is  suing  another,  the  deft,  may  show  that  one  of  the  parties  is  a 
member  of  both  firms  (Mainwaring  v.  Newman,  2  B.  &  P.  124 ;  Harvey  v. 
Key,  0  B.  &  C.  636 ;  Bedford  v.  Bruten,  1  Bing.  N.  C.  399). 

The  nonjoinder  of  a  person  jointly  interested  with  the  ph.,  and  who  ought 
to  have  been  made  a  pit.  with  him,  is  a  defence  under  non  assumpsit^  being, 
in  efiect,  a  denial  of  the  promise  laid ;  for  a  contract  with  A.  and  B.  is  no 
contract  with  A.  only  (Solly  v.  Neish,  supra).  It  is  no  defence  in  detinue 
(Broadbent  v.  Led  ward,  11  Ad.  &  E.  209). 

Where  the  pit.  declares  in  indebitatus  assumpsit^  deft,  may  show  a  part* 
nership  in  the  transaction  on  non  assumpsit  (Pearson  v.  Skelton,  1  M.  & 
W.  604).  So,  you  may  show  the  misjoinder  of  a  deft,  in  an  action  ez  con* 
tractu  under  non  assumpsit  (Elcot  v.  Morgan,  7  C.  &  P.  334). 

The  nonjoinder  of  the  pit.  should  be  pleaded  in  actions  by  executors  or 
assignees,  and  in  actions  of  tort  (1  Saund.  164,  n.).  The  nonjoinder  of  a 
deft,  in  actions  ex  contractu  is  only  ground  of  plea  in  abatement  (see  *^  Abate- 
KETTT,''  and  anie^  p.  636). 

The  deft,  may  show,  under  a  denial  of  the  acceptance,  that  the  circum* 
stances  are  such  as  to  negative  an  authority  from  the  deft,  to  the  party 
accepting  the  bill  in  his  name,  which  authority  might  otherwise  be.  implied  ; 
as  that  it  was  fraudulently  accepted  by  the  dcft.'s  partner  in  the  name  of  the 
firm,  for  his  own  private  purpof:es,  of  which  pit.  had  notice  (Jones  v.  Cor* 
bett,  6  Q.  B.  828;  Wilson  v.  Lewis,  2  Man.  &l  G.  197;  see  Musgrave  v. 
Drake,  6  Q.  B.  186). 

As  to  pleading  to  a  bill  the  partnership  of  pit.  and  deft.,  see  Fox  v.  Frith, 
10  M.  &  W.  131.  Subsequent  partnership  is  no  defence  to  an  action  for  a 
loan  (Gerrard  v.  Harding,  6  Man.  &  G.  477).  See  a  plea  to.  an  action 
against  a  retired  partner,  that  when  he  retired  another  person  came  in,  and 
that,  by  consent  of  all  the  parties,  the  debts  of  the  old  firm  were  transferred  to 
the  new,  Hunt  v.  Alexander,  2  M.  &  W.  482 ;  7  C.  &  P.  746.  See  a  plea 
to  an  action  by  two  partners  of  an  agreement  between  the  deft,  and  one  of 
them  sufficient  to  defeat  the  action,  Gordon  v.  Ellis,  7  Man.  &  G.  607. 

Evidence — Actions  for  CaUs,]  Under  the  Companies  Clauses  Consolidation 
Act  (8  &  9  Vict.  c.  16)  a  resolution  by  directors  to  make  a  call  need  not 
specify  either  the  time  or  place  for  payment,  but  the  directors  must  appoint 
a  time  and  place,  which  must  be  notified  to  thc/shareholder  by  a  notice,  allow- 
ing twenty-one  days  for  payment  (Newry  and  Enniskillen  Railway  Company 
v.  Edmonds,  2  Exch.  Rep.  119 ;  12  Jur.  101 ;  17  L.  J.  Exch.  102). 

A  railway  company,  under  the  8  &  9  Vict.  c.  16,  cannot  maintain  an  action 
for  a  call  against  a  transferee  of  scrip  certificates  of  shares  in  the  company, 
(or  probably  even  against  an  original  subscriber),  unless  at  the  time  when 
the  call  was  made  his  name  was  entered  on  the  sealed  register  of  share- 
holders, which,  by  the  9th  section  of  that  statute,  the  company  is  directed  to 
keep  (lb.). 
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Therefore,  where^  in  an  action  for  a  call,  it  appeared  -that  the  deA.  had 
purchased  the  scrip  certificates  of  the  shares,  and  before  the  call  was  made 
sent  them  in  to  the  company  with  a  claim  to  be  registered  in  their  books  as 
shareholder;  and  that  his  name  was  accordingly  entered  on  a  draft  register 
of  shares,  and  a  receipt  for  the  scrip  sent  to  his  agent,*. but  that  his  name 
was  not  entered  on  the  sealed  register  until  after  the  call  was  made.  Held, 
that  the  pits,  could  not  recover  (lb.).  Queerer  whether  an  original  allottee 
would  in  such  case  be  liable.  Per  Parke,  B.,  a  circular  letter  sent  to  every 
shareholder  in  a  railway  company,  informing  him  that  the  directors  had  re- 
solved on  making  a  call,  constitutes  the  call  (Shaw  v.  Rowley,  16  M.  &  W. 
610;  5  Railw.  Cas.  47). 

The  Companies  Clauses  Consolidation  Act,  which  was  incorporated  with 
the  company's,  enacts :  sect.  8.  That  every  person  who  shall  have  subscribed 
to  the  capital  of  the  company,  and  whose  name  shall  be  entered  on  the 
register,  shall  be  deemed  a  shareholder.  Sect.-  9.  That  the  company  shall 
keep  a  book  in  which  shall  be  entered  the  names  of  those  entitled  to  shares. 
Sect.  14.  That  every  shareholder  may  transfer  his  shares  by  decrd.  Sect.  15. 
That  such  deed  shall  be  delivered  to  the  secretary;  and  that  until  such 
transfer  shall  be  so  delivered  the  vendor  of  the  share  shall  continue  liable  to 
the  company  for  any  call  that  may  be  made  upon  such  share.  The  deft* 
subscribed  for  shares  in  the  undertaking,  and  was  without  his  consent  in* 
serted  on  the  register ;  he  received  scrip,  and  subsequently  sold  them :  held, 
that  he  continued  liable  for  calls  so  long  as  his  name  remained  on  the  register. 
(Midland  Great  Western  Railway  Company  v.  Gordon,  5  Railw.  Cas.  76 ; 
16  M.  &  W.  604).  Simble,  the  effect  of  a  sale  of  scrip  is  to  transfer  an 
equitable  title  to  the  purchaser  to  have  the  shares  assigned  to  him,  and  his 
name  entered  on  the  register  as  a  shareholder  (lb.). 

In  Actions  for  Calls.']  As  to  pleadings  in  actions  for  calls,  see  Edinburgh 
atid  Leith  Railway  Company  v.  Hebblewhite,  6  M.  &  W.  711.  If  one  of 
several  executors  bring  an  action  either  of  debt  on  bond  or  assumpsit,  as 
well  as  of  tort,  it  seems  settled  that  the  deA.  can  only  take  advantage  of  it 
by  pleading  in  abatement,af\er  oyerof  the  will,  that  the  other  executor  men- 
tioned therein  is  alive,  not  named  (1  Saund.  291  /,  n.  3).  If  the  deft,  plead 
the  general  issue,  he  is  too  late,  and  cannot  then  come  at  the  fact  of  there 
being  another  executor.  An  executor  is  appointed  by  the  will,  and,  there- 
fore, it  is  necessary  to  pray  oyer,  and  set  it  out  in  order,  first,  to  show  that 
fact,  and  then  to  aver  that  he  is  alive.  But  the  deft,  need  not  aver  that  he 
has  administered  (lb.).  The  nonjoinder  of  a  secret  partner  cannot  be 
pleaded  in  abatement  (Mullett  v.  Hook,  Moo.  &  M.  68;  recognised  in  De 
Mautort  v.  Saunders,  1  B.  &  Ad.  398;  see  also,  EU  parte  Chuck,  8  Bing. 
469). 

Sect.  75,  of  1  Vict.  c.  xcvi.  local,  personal,  and  public,  for  making  and 
maintaining  a  railway  in  Ireland,  onabled  the  directors  to  make  calls  from 
the  proprietors,  and  in  case  of  neglect  or  refusal  to  pay  the  same, 
[  *546  ]  enacted  that  it  should  be  lawful  for  the  said  company  *or  for  the 
said  directors  to  sue  for  and  recover  the  same  in  any  of  her  majesty's 
courts  of  records  in  Dublin,  by  action  of  debt,  &c.  Sect.  77  gave  a  form  of 
declaration  in  an  action  against  a  subscriber,  and  prescribed  the  proof  which 
should  be  sufficient  to  maintain  the  action  in  debt  for  calls  against  the  defl. 
as  a  proprietor;  the  ded.  pleaded  to  the  jurisdiction  of  the  court,  that  by 
virtue  of  the  75th  section  he  was  liable  to  be  sued  in  her  majesty's  courts  of 
record  in  Dublin,  and  not  elsewhere.  Demurrer:  held  first,  that  the  actioQ 
could  be  Riaintained  only  in  one  of  the  courts  of  record  in  Dublin ;  secondly, 
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that  the  plea,  though  in  form'a  plea  in  abatement,  disclosed  matter  in  bar  to 
the  action,  which,  upon  demurrer  to  the  plea,  might  be  taken  advantage  of 
by  the  deft.  (Dundalk  Western  Railway  Company  v.  Tapster,  1  Gal.  & 
Dav,  657  ;  1  Q.  B.  667 ;  5  Jur.  699). 

A  purchaser  of.  shares  in  a  joint-stock  company  set  up  as  a  defence  to 
calls,  and  as  a  ground  to  have  the  purchase  rescinded,  that  he  was  induced  to 
purchase  the  shares  from  another  party  by  the  representations  of  the  law 
agent  of  the  company  as  to  the  prosperity  of  the  company,  when  at  that 
time  it  was  known  to  the  directors  and  officers  of  the  company  that  their* 
affairs  were  in  a  very  ruinous  state;  alleging  also,  that,  for  several  years 
previous  to  the  purchase,  the  directors  had  fraudulently  declared  large 
dividends,  although,  at  the  several  times  the  dividends  were  declared,  the 
company  had  made  no  profits,  but,  on  the  contrary,  had  incurred  heavy 
losses,  which,  it  was  alleged,  the  directors  concealed  from  the  shareholders 
and  the  public:  held,  affirming  the  interlocutor  of  the  Court  below  against 
the  purchaser,  first,  that  the  company  was  not  bound  by  the  representations 
of  their  law  agent  as  to  the  state  of  their  affiiirs,  although  the  law  agent 
happened  also  to  be  a  shareholder  in  the  company.  And,  on  this  point,  see 
the  remarks  upon  the  difference  between  joint-stock  companies  and  ordinary 
mercanuie  companies.  Secondly,  that  general  allegations  of  fraud,  alleged 
to  have  been  committed  at  periods  considerably  antecedent  to  the  purchase, 
are  not  a  ground  to  rescind  the  sale  (Burnes  v.  Pennell,  13  Jur.  897,  H.  L.). 

In  an  action  by  a  company  for  calls  (6  &  9  Vict.  c.  16,  ss.  26,  27),  the 
deft,  under  a  traverse  of  his  being  a  shareholder  in  the  company,  may  not 
only  dispute  that  he  is  such  de  factx)^  but  may  show  that  he  is  not  a  share- 
holder de  jure^  so  as  to  be  entiled  to  a  share  in  the  profits  of  the  under- 
taking (Shropshire  Railway  Company  v.  Anderson,  13  Jur.  175;  18  Law 
J.  232,  Exch.). 

Therefore,  in  such  a  case,  where  the  special  act  enacted  that  the  provisions 
of  the  general  act  as  to  the  distribution  of  the  capital  into  shares,  and  the 
enforcing  the  payment  for  calls,  should  be  incorporated  with  it,  and  that  the 
company  might  create  new  shares  in  the  manner  to  be  agreed  upon  at  a 
general  meeting  of  the  company,  the  deft,  was  allowed  to  plead  first,  never 
indebted  ;  secondly,  that  he  was  not  a  shareholder;  and,  thirdly, a  traverse 
of  the  calls  having  been  made;  but  was  not  allowed  to  plead  that  there  had 
been  no  meeting  of  the  company  before  the  shares  had  been  created,  nor 
that  the  shares  were  not  agreed  to  be  created  at  the  meeting  of  the  cam- 
pany  (lb.). 

The  register  of  shareholders  which  the  28th  section  of  the  8  &  9  Vict, 
c.  16,  renders  prima  facie  evidence  of  a  party  being  a  shareholder  in  a  rail- 
way company,  means  the  sealed  register  described  in  the  9th  section  of  that 
statute  (Birkenhead,  Lancashire  and  Cheshire  Junction  Railway  Company 
V.  Brownrigg,  13  Jur.  943,  Exch.). 

Proprietorship,]  If  the  deft,  wish  to  compel  the  company  to  prove  his 
proprietorship,  he  must  plead  specially  that  he  was  not  a  proprietor  of  the 
shares  (Cheltenham  Railway  Company  v.  Price,  9  C.  &  P.  55). 

This  plea  may  be  pleaded  with  "  never  indebted,"  and  it  frequently  hap- 
pens that  these  two  pleas  are  sufficient  for  the  purposes  of  a  defence  in  an 
action  for  calls  (infra). 

Never  Indebted.']  This  plea  will  compel  the  company,  before  they,  have 
any  right  to  say  a  call  is  recoverable,  to  prove;  any  conditions  precedent  which 
the  statute  may  have  imposed  upon  them  (London  and  Brighton  Railway 
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Company  v.  Wilson,  6  Ring.  N.  C.  135;  Same  v.  Fairclough,  6  Bing.  N. 
C.  270 ;  South-Eastern  Railway  Company  v.  Hibblewhite,  12  Ad.  &  E.  497). 
Thus,  that  there  was  no  notice,  or  no  due  notice,  of  the  calls,  or  that  the 
directors  did  not  appoint  a  time  or  place  for  receiving  the  payments,  are  put 
in  issue  under  this  plea  (lb.;  Edinburgh,  Leiih,  and  Newhavcn  Railway 
Company  v.  Hibblewhite,  6  M.  &  W.  707). 

NU  debet  cannot  be  pleaded,  even  though  the  words  of  the  declaration  are 
*Ms  indebted"  (Edinburgh  Railway  Company  v.  Hibblewhite,  6  M.  &  W. 
707). 

By  a  railway  act,  the  directors  were  entitled  to  recover  for  calls  in  arrear, 
upon  proving  that  the  deA.  was  a  proprietor,  and  that  notice  of  the  calls  had 
been  given,  as  directed  by  the  act,  unless  the  def\.  should  prove  that  he  had 
paid  the  full  amount  of  his  subscription;  The  defl.  pleaded  never  indebted, 
and  that  he  was  not  a  proprietor;  the  court  refused  to  allow  him  to  add,  Ist, 
that  due  notice  of  calls  was  not  given  ;  2ndly,  that  no  time  or  place  was  ap* 
pointed  for  payment;  3rdly,that  the  calld  were  made  for  purposes  other  than 
those  warranted  by  the  act;  4thly,  that  they  were  made  aAer  deviations  in 
the  line;  5thly,  that  fewer  shares  were  allotted  than  the  act  required.  The 
first  two  were  put  in  issue  by  never  indebted,  for  the  148th  sect,  enacts,  that 
**  On  the  trial  of  such  action  it  shall  only  be  necessary  to  prove  that  the  deft* 
at  the  time  of  making  the  respective  calls  was  a  proprietor,  and  that  such 
notice  was  given  as  is  directed  by  the  act  of  such  call  or  calls  having  been 
made  (London  and  Brighton  Railway  Company  v.  Wilson,  6  Bing.  N.  C. 
135,  270;  see  Edinburgh,  Leith,  and  Newhaven  Railway  Company  v.  Hib- 
blewhite, 6  M.  d6  W.  707,  where  the  first  plea  was  held  bad,  on  special  de- 
murrer, for  having  concluded  with  a  verification,  instead  of  to  the  country, 
but  it  would  seem  that  **  never  indebted"  would  have  been  a  sufficient  plea. 
The  drd  plea,  that  the  calls  were  made  for  purposes  other  than 
[  *547  ]  those  *  war  ranted  by  the  act,  was  refused  on  the  ground  that  the  act 
limited  the  answer  to  be  given  to  the  company's  action  for  a  call ; 
for,  the  company  shall  be  entitled  to  recover  what  shall  appear  due  on  such 
calls,  unless  it  shall  appear  that  the  principal  moneys  previously  paid  on  any 
such  share,  together  with  such  call,  exceed  the  share  of  50/. ;  besides,  the 
148th  sect,  limits  the  proof  of  the  pit.,  and  the  discussion  of  the  question 
properly  belongs  to  the  general  meeting  of  the  company  (London  and  Brigh- 
ton Railway  Company  v.  Wilson,  6  Bing.  N.  C.  135;  Same  v.  Fairclough, 
ib.  272;  see  South-Enstern  Railway  Company  v.  Hibblewhite,  12  Ad.  &  E. 
407).  So,  the  plea  that  there  had  been  a  deviation  from  the  original  line, 
and  that  the  money  called  for  was,  in  respect  of  such  deviation,  disallowed, 
on  the  ground  that,  if  a]lowed,  a  trifling  deviation  would  enable  every  sub- 
scriber to  refuse  to  pay  his  call,  which  would  have  the  effect  of  breaking  up 
the  whole  concern  (London  and  Brighton  Railway  Company  v.  Wilson, 
supra ;  Same  v.  Fairclough,  supra).  So,  the  plea  that  fewer  shares  had 
been  allotted  than  were  required  by  the  statute  was  disallowed,  on  the  ground 
that  there  were  if  not  in  fact,  yet  in  contemplation  of  law  36,000  shares  (Ib. ; 
Thames  Haven  Dock  Company  v.  Rose,  4  Man.  de  G.  552).  So,  a  plea 
that  the  calls  were  not  made  upon  all  the  subscribers  or  proprietors  will  not 
be  allowed  (lb.) ;  or  by  competent  persons,  or  for  the  sole  benefit  of  the  un- 
dertaking ;  nor  that  there  weie  not  present  when  the  calls  were  made,  the 
required  number  of  directors  who  had  paid  their  calls  (lb.). 

Fka  of  Forfeiture^  The  ded.  may  plead  that  the  directors  have  exer- 
cised their  option  of  declaring  the  shares  of  the  defl.  to  be  forfeited,  and 
have  token  the  steps  in  that  respect  directed  by  the  act  (South-Eastern  Rail- 
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way  Company  v.  Hibblewhite,  12  Ad.  &  E.  497;  see  Same  v.  Cooper,  Q. 
B.  8,  1841).  A  plea  that  the  shares  had  been  forfeited  since  the  call  was 
made  would  be  bad  (London  and  Brighton  Railway  Company  v.  Fairclough, 
6  Bing.  N.  C.  270) ;  and  even  a  plea  that  the  shares  had  been  forfeited  be- 
Jore  the  making  the  calls  in  question  would,  it  seems,  be  bad,  as  amounting 
to  an  argumentative  traverse  of  the  defl.'s  being  a  shareholder  (lb.).  Such 
forfeiture  is  no  defence  to  an  action  for  calls  until  confirmed  at  a  general 
meeting  of  the  company  held  according  to  the  act  of  parliament  (see  "8  &  9 
Vict.  c.  16,  s.  31 ;  Birmingham,  Bristol  and  Thames  Junction  Railway  Com- 
pany V.  Lock,  1  Q.  B.  256) ;  and  a  plea  of  forfeiture  was  held  bad  on  spe- 
cial demurrer,  for  not  showing  that  the  shares  were  declared  to  be  forfeited 
at  a  general  or  special  meeting  of  the  company,  according  to  the  provisions 
of  the  act  (Edinburgh,  Leith,  and  Newhaven  Railway  Company  v.  Hibble- 
white,  6  M.  &  W.  707). 

Where,  in  an  action  for  calls,.  def\.  suffered  judgment  by  default,  and 
judgment  was  signed  on  the  8th  of  March,  and  on  the  31st  of  May,  in  T. 
T.,  he  applied  to  set  that  judgment  aside,  on  the  ground  that  at  the  time  of 
the  commencement  of  the  suit  and  during  its  continuance  the  directorship 
consisted  of  seven  proprietors  only  instead  of  twelve,  which  the  act  required, 
the  court  refused  to  interfere,  as  well  on  the  ground  of  the  delay  in  the  defl.'s 
application,  as  because  his  objection  might  have  been  raised  by  plea  and 
argued  on  demurrer,  and  because  the  objection  was  not  clearly  made  out  on 
the  provisions  of  the  act  (Thames  Haven  Dock  and  Railway  Company  v* 
Rose,  2  Dowl.  N.  S.  104).  Held  also,  that  the  provisions  of  sects.  108  and 
112,  were  directory  only,  and  that  the  business  of  the  company  might  be 
•  conducted  by  seven  directors,  unless  the  shareholders  ^should  in- 
terfere to  require  the  completion  of  the  whole  number,  but  that,  at  [  *548  ] 
all  events,  these  provisions  were  intended  for  the  internal  manage, 
ment  of  the  company  only,  and  could  not  be  taken  advantage  of  by  a  person 
in  the  position  of  a  stranger  (lb.). 

A  mere  notice  of  forfeiture  does  not  exonerate  the  shareholder  from  pay- 
ment of  calls,  unless  indeed  the  act  provides  that  notice  of  itself  shall  be 
enough.  But  the  usual  provision  is,  that  advantage  shall  not  be  taken  of  the 
forfeiture  until  aAer  a  certain  time,  nor  until  the  forfeiture  has  been  confirmed 
at  a  meeting  of  the  shareholders. 

Power  given  by  8  &  9  VicU  c.  40,  to  companies  to  declare  shares  for- 
feited for  non-payment  of  calls,  is  not  an  alternative  remedy  with  right  of 
action ;  and  in  an  action  for  calls,  plea  darrein  corUintuifice,  that  company 
had  declared  shares  forfeited,  is  bad  (Great  Northern  Railway  Company  v. 
Kennedy,  19  Law  J.  11,  Ex.). 

Transfer.]  A  railway  act  (6  Will.  IV.  c.  Ixxxvii.  s.  95)  authorizes  the 
company  to  sue  subscribers  for  calls  on  the  shares.  Sect.  96  empowers  the 
directors  to  make  calls  of  money  from  the  subscribers  and  proprietors  for 
the  time  being,  and  in  default  of  payment  to  sue  for  the  calls,  or  declare  the 
shares  forfeited.  Sect.  98  provides,  that  in  an  action  against  such  proprietor 
for  the  time  being,  it  shall  be  sufficient  to  declare  that  the  defl.  being  a  pro- 
prietor of  a  share,  is  indebted  in  £ — ,  for  a  call,  whereby  an  action  hath 
accrued  to  the  company,  without  setting  forth  the  special  matter,  and  suffi- 
cient to  prove  that  the  deA.,  at  the  time  of  making  such  call,  was  a  proprie- 
tor of  a  share,  and  that  the  call  was  made  and  notice  given  as  directed  by 
the  act.  Sect.  101  enables  proprietors  to  sell  their  shares,  providing  that  on 
aDy  such  sale  the  deed  or  conveyance  executed  by  the  seller  and  purchaser 
shall  be  kept  by  the  company,  who  shall  enter  in  a  book  a  memorial  of  the 
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transfer,  and  indorse  the  entry  thereof  on  the  deed,  and  on  the  certificate  of 
the  shares  sold,  and  until  such  memorial  shall  have  been  made  and  entered 
the  seller  shall  be  made  liable  for  calls,  and  the  purchaser  shall  have  no  part 
of  the  profits  or  interest  paid,  nor  vote  in  respect  of  such  share.  Sect.  102 
prohibits  the  sale  by  any  person  of  any  share  on  which  a  call  shall  have 
been  made  a(\er  the  day  appointed  for  payment  of  the  same,  unless  at  the 
time  of  such  sale  he  shall  have  paid  the  full  sum  called  for  in  respect  there- 
of. In  an  action  for  calls,  the  declaration  stated  that  the  deA.  having  before 
the  commencement  qf  this  suit,  been  a  proprietor  of  shares,  was  ainl  still  is 
indebted  to  the  company  for  a  call  on  each  of  such  shares,  and  that  by  rea* 
son  of  the  calls  remaining  unpaid,  an  action  hath  accrued  to  the  phs.    Plea, 

that  the  call  was  made  payable  on ,  and  that  the  deft,  transferred 

his  share  by  deed  to  one  C*  T.,  and  that  the  company  entered  a  memorial 
of  the  transfer  according  to  the  provisions  of  the  act  before  the  call  was 
payable.  Verification,  special  demurrer.  Held,  that  no  right  of  action  for 
a  call  is  given  by  the  act,  or  exists  independently  of  it  against  a  party  not 
appearing  to  be  an  original  subscriber,  who  had  held  a  share  at  the  time  a 
call  was  made,  but  who  had  transferred  and  entered  a  memorial  of  his 
transfer  before  the  call  was  payable,  and  that  the  duly  to  pay  a  call  in  such 
case  does  not  arise  until  the  day  appointed  by  the  directors  for  payment 
(Aylesbury  Railway  Company  v.  Mount,  2  Dowl.  N.  S.  143,  C.  P.):  held 
also,  that  supposing  the  declaration  did  show  a  cause  of  action,  it  was  well 
answered  by  the  plea,  which  was  good  in  substance  and  in  form,  and  pro- 
perly concluded  with  a  verification  (lb.)  Semble,  that  there  aro 
[  *549  ]  only  three  cases  in  which  an  action  *for  calls  can  be  maintained 
.under  this  act;  first,  against  a  subscriber  under  sect.  95;  secondly, 
against  an  owner  for  the  time  being  under  sect.  96 ;  thirdly,  against  a  party 
who  has  transferred  his  shares,  is  no  longer  a  shareholder,  but  whose  liability 
is'continued  by  sect.  101,  no  memorial  of  transfer  having  be^n  entered  (lb- ; 
8  &9Vict.  c.  16). 

Until  deed  of  transfer  upon  sale  of  railway  shares  is  registered  by  trans- 
feree, the  transferor  continuing  registered  owner  is  liable  for  all  subsequent 
calls,  and  cannot,  after  he  has  been  compelled  to  pay  the  amount  of  such 
calls,  recover  the  same  from  the  transferee  as  money  paid  (Sayles  v.  Blane, 
19  Law  J.,  19Q.B.). 

Pica  tJiat  JPublic  Officer  should  le  sued.]  In  an  action  for  money  lent, 
paid,  had,  and  received,  and  on  an  account  stated,  the  defts.  pleaded  in  bar 
that  the  causes  of  action  in  the  declaration  mentioned  accrued  against  a 
banking  company,  under  7  Geo.  IV.  c.  46,  of  which  the  def\s.  were  mem- 
bers, and  that  before  and  at  the  time  of  the  commencement  of  the  suit  A.  B. 
and  C.  D.  had  been  duly  nominated  and  appointed,  and  had  been  and  were 
duly  registered,  pursuant  to  the  statute  as  public  ofiicers  of  the  company  to 
«ue  and  be  sued  on  their  behalf,  &c.,  and  that  the  said  persons  so  being,  and 
being  duly  nominated,  appointed,  and  registered  as  such  public  of!icers  as 
aforesaid,  at  the  time  of  the  commencement  of  the  suit,  were  resident  whhin 
the  jurisdiction  of  this  court:  held,  that  the  plea  was  good  in  substance;  that 
the  defence  disclosed  in  it  was  properly  pleadable  in  bar,  not  in  abatement ; 
that  it  was  not  argumentative,  but  was' a  good  plea"  in  confession  and  avoid- 
ance; thit  it  was  unnecessary  to  aver  that  the  public  officers  named  in  the 
pica  had  been  appointed  during  the  time  that  the  company  carried  on  the 
business  of  bankers,  under  the  provisions  of  7  Geo.  IV.  c.  46,  or  that  the 
causes  of  action  had  accrued  in  respect  of  matters  or  things  connected  with 
a  tradin^;  by  the  company  as  bankers  under  the  same  statute ;  and  that  it 
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wns  sufficiently  averred  (hat  A.  and  B.  were  public  oiBcers  of  the  company 
at  tlie  time  of  the  commeDcemeot  of  the  suit  (Steward  v.  Greaves,  6  Jur. 
1116,  Exch.). 

Plea  under  ike  Joint-Stock  Bank  Acts.]  To  an  action  brought  by  the 
Agricultural  and  Commercial  Bank  of  Ireland  in  the  name  of  its  public  offi- 
cer, that  def\.  pleaded  that  the  co-partnership  consisted  of  more  than  six 
persons,  and  wns  established  afier  the  passing  of  6  Geo.  IV.  c.  42,  and  that 
the  establishments  or  houses  of  business  of  the  said  co-partnership  imd  been 
from  the  time  of  the  formation  thereof  until  the  commencement  of  this  suit, 
and  then  were  at  places  in  Ireland  less  than  fifty  miles  from  Dublin,  con* 
trary  to  the  provisions  of  the  statute:  held,  that  the  defl.  was  bound  to  show 
that  there  was  such  a  branch  bank  for  the  whole  time,  namely,  from  the 
time  of  the  original  formation  of  the  company  down  to  the  commencement  of 
the  suit  (Hughes  v.  Thorp,. 5  M.  &  W.  656).  Semble,  that  the  existence  at 
any  time  of  such  an  establishment  would  be  no  defence  to  an  action,  but  it 
must  at  least  be  shown  to  have  existed  either  at  the  time  the  contract  was 
made,  or  at  the  commencement  of  the  action  (lb.). 

To  assumpsit  by  the  holders  against  the  drawers  of  a  banker^s  cheque; 
plea,  that  the  def\.  made  the  drafl  for  the  accommodation  of  C,  and  that 
there  never  was  any  consideration  for  it;  and  further,  that  there  never  was 
any  consideration  for  the  transfer  of  the  same  by  C.  to  the  pits., 
and  that  they  always  held,  and  do  *now  hold  the  same  without  [  *550  ] 
value:  replication  de  i/fjurid:  at  the  trial  it  appeared  that  the  pits, 
were  the  trustees  of  the  London  and  Westminster  Bank,  and  that  they  em- 
ployed one  R.  as  their  agent  to  manage  one  branch  of  their  concern  ;  C,  in 
whose  favour  the  cheque  was  drawn,  had  an  account  with  the  branch,  which 
was  considerably  overdrawn ;  it  was  the  practice  of  the  bank  to  send  round 
an  inspector  to  all  their  banks  once  every  quarter  to  examine  their  agents' 
accounts,  and  in  order  to  prevent  its  being  discovered  that  C.  was  indebted 
to  the  bank,  R.  was  in  the  habit  of  taking  cheques  from  C.  before  the  quar- 
ter-day approached,  which  he  placed  to  his  credit  on  the  account,  but  upon 
an  express  undertaking  that  they  were  not  to  be  presented,  but  returned  to 
C.  after  the  quarter-day  was  past.  The  cheque  in  question  had  been  ob- 
tained from  the  def\.  by  C,  R.  being  aware  of  it,  in  consideration  of  a  counter 
cheque  from  C.  for  the  same  amount.  Held,  that  neither  of  the  averments 
in  the  plea  was  sustained  by  the  evidence,  and  thttt  the  pits,  were  entitled  to 
recover  (Bosanquet  v.  Corsor,  8  M.  &  W.  142). 

M.  and  S.  and  others  were  obligors  in  a  bond,  conditioned  to  answer  for 
any  balance  which  might  become  due  from  M.  to  a  bank  in  Scotland,  with 
whom  he  had  obtained  a  credit  according  to  the  Scotch  system  of  banking; 
M.  in  the  course  of  his  dealings  drew  upon  the  bank  by  written  orders  for 
sums  made  payable  to  bearer,  and  issued  at  a  place  more  than  ten  miles  dis- 
tant from  the  bank,  but  dated  (contrary  to  the  fact)  at  a  place  within  that 
distance,  and  also  post-dated,  being  in  both  respects  contrary  to  the  55'Greo. 
III.  c.  184,  s.  13,  which  not  only  imposes  a  penalty  upon  the  parties  to  such 
drails,  but  makes  the  transaction  void.  The  mode  of  drawing  was  known 
by  the  bankers.  M.  having  overdrawn  to  the  amount  of  14,378/.,  an  action 
upon  the  bond  was  brought  against  S.  by  the  bank  to  recover  the  amount : 
held,  that  no  debt  had  been  incurred,  and  therefore  that  the  parties  were  not 
liable  upon  the  bond  (Swan  v.  Scotland  (Bank  of),  10  Bli.  627). 

The  certificate  of  registrar  of  joint-stock  companies  incorporates  the  com- 
pany under  7  6i  8  Vict.  c.  110,  s.  25,  although  the  deed  registered  be  de- 
icctive,  and  the  shareholder  who  has  signed  the  deed  which  is  defective 
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oanno^  avail  himself,  as  a  defence  to  actions  for  calls  of  any  omission  in  the 
deed  of  provisions  which  are  required  by  that  act  to  be  inserted  therein  (Ban« 
wen  Iron  Company  v.  Barnett,  19  Law  J.  17,  C.  P.). 

Uvidence  for  Plaintiff, 
Froqf  of  Cause  (f  Action,']  This  will  be  the  same  as  in  other  cases* 

Proof  of  Partnership^]  In  actions  by  partners,  to  recover  a  partnership 
demand,  unless  the  contract  which  is  the  foundation  of  the  action  has  been 
expressly!  made  with  all  the  members  of  the  firm  (Evans  v.  Mason,  Cowp. 
609);  it  will  be  incumbent  on  them  to  prove  that  all  the  pits,  were  partners 
at  the  time  of  the  contract  (Camden  v.  Anderson,  5  T.  R.  709) ;  and  thus, 
in  an  action  by  several  partners  for  goods  sold,  if  one  of  them  joins  in  the 
action  who  at  the  time  of  the  contract  was  not  a  partner,  but  who  afterwards 
becomes  such,  and,  by  agreement  among  the  partners,  was  to  have  a 'share 
in  the  profits  from  a  time  preceding  the  contract,  the  pits,  will  be  nonsuited 
(Wilsford  V.  Wood,  1  Esp.  182);  and  the  effect  will  be  the  same,  if  any  one 
of  those  who  were  partners  at  the  time  be  omittf^d  *(Leglise  v. 
[  *551  ]  Champante,  2  Stra.  820 ;  ante^  p.  536).  If  the  pit.  sues  as  sur- 
viving partner,  he  must  prove  the  partnership,  as  in  other  cases ; 
but  it  will  not  be  necessary  to  prove  the  death  of  the  deceased.  Where 
business  has  been  carried  on  in  the  names  of  several,  one  of  them  may  still 
support  an  action  of  assumpsit,  provided  he  expressly  prove  that  the  others 
were  not,  in  fact,  partners  (Teed  v.  Elworthy,  14  East,  210);  and  a  party, 
in  whose  name  the  business  has  been  carried  on  as  a  co-partner,  is  com- 
petent to  prove  that  in  fact  he  was  not  a  partner  (Glpssop  v.  Colman,  1  Stark. 
25). 

It  is  a  general  rule,  that  all  contracts  and  transactions,  &c.,  made  with,  to, 
or  by  several  partners  in  the  course  of  the  joint  trade,  are  construed  by  law 
to  be  made  to  and  for  all  of  them,  and  all  are  entitled  to  take  advantage  of 
them ;  and  whether  they  be  express  or  implied,  the  legal  consequences  will 
be  the  same  (Watson,  111  ;  3  Pri.  544;  Skinner  v.  Stocks,  4  B.  &  C.  437). 

Partnerships  are  usually  proved  by  the  oral  testimony  of  clerks,  or  other 
agents  or  persons,  who  know  that  the  alleged  partners  have  actually  carried 
on  business  in  partnenship,  as  it  is  unnecessary  to  produce  any  deed  or  other 
agreement  by  which  the  co.partnership  has  been  constituted  (Alderson  v. 
Clay,  1  Stark.  406) ;  see  further  J90s^,  p.  592,  as  to  strict  proof  of  partnership. 
An  examined  copy  of  an  answer  in  chancery  by  two  of  the  dells,  to  a  bill  of 
a  third  defc,  charging  them  as  partners  and  praying  an  account,  is  good  evi- 
dence to  prove  the  partnership  as  against  the  person  so  answering  (Studdy 
T.  Sanders,  2  D.  &  R.  347  ;  see  Peacock  v.  Peacock,  2  Camp.  645  ;Ender- 
by  V.  Gilpin,  5  B.  &  Ad.  954).  If  a  witness  called  by  the  partners  to  prove 
the  partnership  is  unable,  at  the  moment,  to  specify  the  several  names  of  the 
partners,  a  number  of  names,  containing  those  of  the  partners  amongst  others 
may  be  suggested  to  him  for  the  assistance  of  his  memory,  (Acerro  v.  Petroni, 
1  Stark.  100).  As  to  proof  when  several  persons  sue  on  a  bill,  anto,  VoL 
I.  pp.  451,  511.  If  one  of  several  partners  accept  a  bill  drawn  on  the  firm, 
it  is  sufHcicnt  to  prove  the  partnership  and  his  handwriting  in  an  action  against 
all  (Mason  v.  Ramsey,  1  Camp.  384).  As  to  when  partners  may  sue  each 
other,  ante,  p.  528.  To  prove  a  strict  partnership  between  the  partners 
themsdvesy  there  must  be  an  agreement,  either  express  or  implied,  between 
them,  that  each  shall  reoiprooally  participate  in  the  loss  as  well  as  in  the 
profit  of  the  concern :  whether  it  refer  to  a  tjrade  or  business,  or  merely  to  a 
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particular  transaction  (Pott  v.  Eytop,  3  C.  B.  82 ;  Green  ▼.  Beesley,  2  Seo. 
164  ;  Price  v.  Groom,  2  Ex.  542);  and  the  mere  sharing  of  one  of  these 
without  the  other  will  not  constitute  a  partnership  (17  Ves.  404 ;  Morse  v. 
"Wilson,  4  T.  R.  353).  The  inequality  of  the  shares  is  immaterial  (Ch. 
Contr.  213).  But  the  deed  of  partnership  may  stipulate  that  a  partner  shall 
not  be  liable  for  losses  (Gilpin  v.  Enderby,  5  B.  &  A.  954;  Bond  v.  Pittard, 
3  M.  d&  W.  357).  A  participation  in  profits  and  losses  does  not  create  a 
partnership  between  the  parties,  if  the  facts  negative  any  intention  or  agree- 
ment on  their  part  that  it  should  have  any  such  operation  (Smith  v.  Watson, 
2  B.  &  C.  401 ;  see  Hesketh  v.  Blanchard,  4  East,  144). 

Where  a  party  receives  profits  in  lieu  of  wages,  he  is  not  a  partner,  and 
may  sue  for  his  services  (Hesketh  v.  Blanchard,  4  East,  144 ;  Marr  v.  Glen- 
nie,  4  M.  &  S.  244;  ante,  p.  531 ;  Smith  v.  Watson,  2  B.  &  C.  401 ;  and 
see  Gale  v.  Leckie,  2  Stark.  107 ;  Holmes  v.  Higgins,  1  B.  6r  C.  74).  But 
a  partnership  may  exist  although  there  be  no  right  to  any  definite  proportion 
of  the  profits  (8  Bing.  469). 

*Where  A.,  a  merchant  in  London,  by  letter  directed  B.,  a 
broker  in  Liverpool,  to  purchase  goodsi,  and  stated  that  B.  was  to  [  ^552  ] 
be  one-third  interested  therein,  he  acting  without  commission,  on 
which  terms  B.  agreed  to  purchase.  Having  so  done,  in  the  correspondence 
between  the  parties  on  the  subject,  the  transaction  was  mentioned  as  a  joint 
purchase  and  concern,  &c  ,and  B.  sent  a  policy  against  fire  to  A.,  and  stated 
that  the  goods  were  warehoused  "  for  their  joint  security :"  held,  partners  in 
the  goods,  even  as  between  themselves  (Reid  v.  Hollinshead,  4  B.  &  C.  867; 
Smith  V.  Watson,  2  B.  &  C.  401). 

A  number  of  persons  associating  together,  and  subscribing  sums  of  money 
for  the  purpose  of  obtaining  a  bill  in  parliament  to  make  a  railway,  are  part- 
ners in  the  undertaking ;  and  one  subscriber  cannot  recover  against  others 
(Holmes  v.  Haines,  IB.  &  C.  74 ;  and  see  Perring  (Sir  J.)  v.  Hone,  4  Bing. 
28);  as  to  where  parties  are  partners  ittter  se,  see  Wilkinson  v.  Frasier,  4 
Esp.182  ;  Helme  v.  Smith,  7  Bing.  709;  Fox  v.  Clifton,  6  Bing.  776;  Bourne 
V.  Freeth,  9  B.  &  C.  632 ;  Dickinson  v.  Valpy,  10  B.  &  C.  128 ;  see  post, 
p.  583). 

If  several  persons  horse,  with  horses  their  several  property,  the  several 
stages  of  a  coach,  in  the  general  profits  of  which  they  are  partners,  they  are 
not  all  jointly  liable  for  goods  supplied  to  one  partner  for  the  use  of  the  horses 
drawing  the  coach  along  his  part  of  the  road  (Barton  v.  Hanson,  2  Taunt. 
490 ;  overruling  McDonald's  case  at  nisi  prius,  2  Camp.  97) ;  but  in  Fremont 
v.Coupland,  2  Bing.  171,  under  precisely  the  same  state  of  facts,  the  court 
held  that  pit.  and  deft,  were  partners  in  the  concern,  and  that  in  an  action 
by  the  pit.  against  deft,  upon  a  separate  transaction,  the  deft,  could  not  set 
off  a  balance  which  had  been  declared  in  his  favour  upon  the  weekly  ac- 
counts, furnished  with  reference  to  the  partnership,  because  such  was  not  a 
final  balance.  So  persons  who  have  been  appointed  directors  of  a  joint-stock 
company  are  liable,  not  having  expressly  retired  from  the  direction  (Double- 
day  V.  Marshall,  7  Bing.  110). 

Where,  after  the  dissolution  of  a  partnership  between  A.,  B.,  and  C,  C. 
drew  bills  in  the  names  of  all  the  partners,  in  favour  of  a  person,  who  after- 
wards recovered  on  them  against  A.  and  B.,  and  the  judgment  against  them 
was  satisfied  by  their  attorney,  who  advanced  part  of  the  money  himself,  and 
borrowed  the  rest  on  the  credit  of  A.  and  B.,  it  was  held,  that  A.  and  B. 
might  recover  in  a  joint  action  against  C.  the  sum  so  paid,  as  it  was  paid  by 
the  attorney  on  the  joBit  credit  of  the  pits.;  therefore,  the  consideration  being 
joint,  the  implied  contract  was  joint  also  (Osborne  v.  Harper,  5  East,  225). 
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Where  A.  and  B.,  together  wiih  C.  and  D.,  were  owners  of  one  ship,nnd  E. 
owner  ofanother,  and  a  prize  being  taken  by  both  ships,  and  condemned, 
was  shared  between  them;  but  aOerwards,  the  sentence  of  condemnatioo 
being  reversed,  onJ  restitution  awarded  wiih  costs,  the  costs  were  paid  by  A. 
and  B.,  C.  and  D.  having  in  the  mean  time  become  bankrupts,  it  was  held, 
than  an  action  could  not  be  brought  by  A,  and  B.  against  E.,  for  his  portion 
of  the  money  so  paid,  as  it  was  either  a  partnership  transaction,  when  C. 
and  D.  should  have  been  joined,  or  not,  when  separate  actions  should  have 
been  brought  by  A.  and  B.  (Graham  v.  Robinson,  2  T.  R.  282). 

In  assumpsit  by  directors  of  a  joint-stock  company  constituted  by  deed, 
the  deed  must  be  produced  to  show  who  are  the  directors,  and  it  is  not  suffi- 
cient to  show  that  the  pits,  are  the  persons  acting  as  directors  (Phelps  v. 
Lyie,  ll  Ad.  &  E.  113).  Certain  share- holders  *of  a  joint-stock 
[  *56S  ]  company  by  deed  appointed  a  committee  to  do  certain  acts.  The 
deed  contained  a  proviso  that  in  case  any  member  of  the  committee 
should  die,  or  decline,  or  desire  to  be  discharged  from  acting,  or  become  in- 
capable  to  act  as  a  member  of  the  committee,  the  others  should  have  power 
to  nominate  another  in  his  stead.  One  of  the  committee  absconded  to 
America  under  circumstances  strongly  indicating  no  intention  to  return : 
held,  that  he  thereby  became  incapable  to  act  within  the  meaning  of  the  deed 
(Wilson  V.  Wilson,  6  Sco.  540 ;  5  Bing.  N.  C.  748). 

Where  a  shareholder  has  executed  a  deed  of  settlement,  he  becomes  a 
partner  in  the  company,  and  cannot  be  relieved  from  his  responsibilities  and 
suing  as  such,  except  by  consent  of  his  associates.  The  signing  of  the  deed 
is  conclusive  evidence  of  partnership ;  if,  however,  it  is  sought  to  make 
liable  a  shareholder  who  has  not  executed  that  instrument,  proof  must  be 
given  of  other  circumstances  in  order  to  fix  him  with  the  character  of  a 
partner.  Share-holders  therefore  stand  upon  the  same  footing,  whether  the 
concern  to  which  they  belong  is  carried  on  under  a  deed  of  settlement,  or 
under  a  provisional  agreement  only ;  the  same  evidence  of  partnership 
applies  to  each  (see  Dickenson  v.  Valpy,  Tredwen  v.  Bourne,  Harvey  v. 
Kay,  Lawler  v.  Kershaw,  Ellis  v.  Schmack,  Vice  v.  Anson  (Lady),  post^  p. 
583). 

In  an  action  against  A.  B.  and  C.  D.  upon  a  promissory  note  signed  by 
A.  B.  in  the  names  of  himself  and  C.  D.,  it  appeared  that  the  business  in 
respect  of  which  the  note  was  given,  had  formerly  been  carried  on  by  C. 
D.,  and  that  C.  D.  had  admitted  that  she  was  a  partner:  held,  that  a  circular 
issued  by  A.  B.,  stating  that  the  business  would  in  future  be  carried  on  in 
the  name  of  B.  &  D.,  was  admissible  in  evidence,  though  not  distinctly 
brought  home  to  C.  D.  (Norton  v.  Seymour,  3  C.  B.  792). 

Proof  of  Appointment  of  PuLlic  Officer,']  By  7  Geo.  IV.  c.  46,  em- 
powering certain  corporations  or  co-partnerships  to  carry  on  the  business  of 
banking,  it  is  enacred,  that  before  any  such  corporations,  &c.,  shall  issue . 
bills  or  notes,  or  take  up  money  on  such  bills,  an  account  shall  be  made 
out  by  the  secretary,  or  other  person,  being  one  of  the  public  officers  next 
mentioned,  containing,  among  other  things,  the  names  and  places  of  abodo 
of  two  or  mpre  members  of  such  corporations,  &c.,  who  shall  have  been 
appointed  public  officers  thereof,  and  in  whose  names  the  corporation  shall 
sue  and  be  sued,  such  account  to  be  annually  returned  to  the  stamp-office, 
between  certain  days,  and  a  copy  thereof  to  be  evidence  of  the  appointment 
of  such  officers.  But  parol  evidence  of  the  appointment  may  be  given  (Ed- 
wards V.  Buchanon,  3  B.  &  Ad.  788;  see  ante^  p.  580,  and  the  act  consti- 
tuting the  company). 
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Actions  for  Cdlls.l  The  evidence  in  actions  for  calls  in  railway  companies 
will  depend  upon  the  provisions  of  the  particular  statuleor  deed  of  settlement. 
In  general  the  pit.  must  prove  that  the  call  was  made  in  the  manner  pointed 
out  by  the  statute  or  deed,  and  that  the  ded.  was  a  proprietor  of  shares  at  the 
time  that  the  call  became  payable.  In  other  companies  the  evidence  must 
depend  upon  the  circumstances  of  each  particular  case. 

Minutes,']  The  minutes  are  a  registry  of  the  orders  and  proceedings  of 
the  board  of  directors,  and  contain  their  resolutions,  with  reference  to  their 
making  of  calls,  and  are  usually  required  to  be  signed  by  the  chairman  of 
each  meeting  of  directors,  and  are  then  made  original  orders  and  proceed- 
ings, and  allowed  to  be  read  in  evidence  without  proof  that  the  meetings  are 
duly  convened,  or  that  the  persons  making  or  entering  such  orders  or  pro- 
ceedings were  proprietors  or  directors  of  the  company.  It  is  better  that  the 
chairman  should  sign  the  minutes  at  each  meeting,  for  if  a  different  chair- 
main  preside  at  the  next  they  may  go  for  nothing  (West  London  Railway 
Company  v.  Bernard,  3  Q.  B.  876).  But,  if  the  same  chairman  attend  the 
next  meeting,  the  minutes  of  the  preceding  one  may  be  then  signed  by  him 
(Southampton  Dock  Company  v.  Richard,  1  Man.  &  G.  448. 
•Admitted  in  London  and  Brighton  Railway  Company  v.  Fair-  [  *554  ] 
dough,  2  Man.  &  G.  686;  Miles  v.  Bough,  3  Q.  B.  846;  West 
Riding  Railway  Company  v.  Bernard,  ib.  873.  But  see  Miles  v.  Bough, 
per  Coleridge,  J.).  It  need  not  be  proved  that  the  person  signing  as  chair- 
man filled  that  capacity,  or  as  such  presided  at  the  meeting  (Sheffield  and 
Manchester  Railway  Company  v.  Woodcock,  7  M.  &  W,  574).  But  if  the 
statute  does  not  make  such  a  book  the  only  evidence  of  the  proceedings  it 
may  be  inferred  from  the  deft.'s  promise  that  an  order  to  make  calls  has  been 
duly  made  (Miles  v.  Bough,  3  Q.  B.  845). 

By  8  &  0  Vict.  c.  16,  s.  27,  it  is  enacted,  that  on  the  trial  or  hearing  of 
such  action  or  suit  it  shall  be  sufficient  to  prove  that  the  deA.  at  the  time  of 
making  such  call  was  a  holder  of  one  share  or  more  in  the  undertaking,  and 
that  such  call  was  in  fact  made,  and  such  notice  thereof  given,  as  is  directed 
by  this  or  the  special  act,  and  it  shall  not  be  necessary  to  prove  the  appoint- 
ment of  directors  who  made  such  call  nor  any  other  matter  whatsoever,  and 
thereupon  the  company  shall  be  entitled  to  recover  what  shall  be  due  upon 
such  call  with  interest  thereon,  unless  it  shall  appear  either  that  any  such 
call  exceeds  the  prescribed  amount,  or  that  due  notice  of  such  call  was 
not  given,  or  that  the  prescribed  interval  between  two  successive  calls  had 
not  elapsed,  or  that  calls  amounting  to  more  than  the  sums  prescribed 
for  the  total  amount  of  calls  within  one  year  had  been  made  within  that 
period." 

Proof  of  Proprietorship,']  By  sect.  28,  the  production  of  the  register  of 
shareholders  shall  he  prima  fade  evidence  of  such  delL  being  a  shareholder, 
and  of  the  number  and  amount  of  his  shares. 

There  are  similar  clauses  for  the  making  of  calls  in  joint-stock  banking 
compar^ies,  for  their  enforcement  by  action,  for  the  proof  necessary  at  the 
trial,  and  making  the  register-book  evidence,  contained  in  the  7  &  8  Vict.  c. 
113,  ss.  31,  33,  35,  and  36.  So,  in  the  Joint-stock  Companies  Act,  7  &  8 
Vict.  100,  s.  55,  &c. 

The  act  directed  that  the  company  should  prepare  a  list  of  shareholders 
in  a  book  to  be  kept  by  the  secretary,  and  that  in  an  action  the  production 
of  the  book  shall  be  prima  facie  evidence  to  prove  the  deO.  a  proprietor, 
and  the  number  and  amount  of  his  shares :  heldi  that  the  book  was  admis- 
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sible,  although  an  irregularity  or  omission  was  shown  to  exist  with  respect 
to  the  entries  relating  to  other  shareholders;  the  provision  as  to  the  entries 
to  be  made  in  the  book  being  directory  only,  nnd  not  essential  (sea  Cox  v. 
Loxdale,  1  Burr.  445,  447 ;  Southampton  Dock  Company  v.  Richards,  1 
Man.  &  G.  448;  London  Grand  Junction  Railway  Company  v.  Freeman, 
2  Man.  &  G.  606;  Birmingham,  Bristol,  and  Thames  Junction  Rail- 
way Company  v.  Lock,  1  Q.  B.  256 ;  London  Grand  Junction  Railway 
Company  v.  Graham,  ib.  271 ;  Same  v.  Gunston,  ib. ;  London  and  Brighton 
Railway  Company  v.  Fairclough,  2  Man.  &  G.  674).  The  holders  of  scrip 
certificates  were  properly  entered  in  the  book  before  the  passing  of  the  act 
as  proprietors  in  the  undertaking,  though  they  had  neither  signed  the  par- 
liamentary contract  nor  been  originally  subscribers  (London  Grand  Junctioa 
Railway  Company  v.  Freeman,  supra). 

Where  the  act  required  the  transfer  of  shares  to  be  by  deed,  and  a  trans- 
fer was  executed  by  the  seller,  with  a  blank  for  the  purchaser's  name,  and 
stating  the  consideration  untruly,  but  the  purchaser  afterwards  signed  and 
transmitted  to  the  company  in  pursuance  of  the  act  a  proxy  paper  describing 
himself  as  the  proprietor  of  the  shares :  held,  in  an  action  against  him  for 
calls  on  such  shares,  that  he  was  precluded  from  disputing  the 
[  *555  ]  validity  of  the  transfer  ^(Sheffield  and  Manchester  Railway  Com- 
pany V.  Woodcock,  7  M.  &  W.  574). 

But  this  book  is  not  the  only  evidence,  and  where  the  register  is  imperfect, 
it  will  always  be  advisable  to  prove  the  proprietorship  by  other  evidence. 
Thus,  a  valid  transfer  of  the  shares  from  another  party  to  the  defl.  is  admis- 
sible to  fix  him  (London  and  Brighton  Railway  Company  v.  Fairclough,  2 
Man.  ^  G.  674) ;  and  where  the  act  directed  that  a  deed  of  transfer  should 
be  kept  by  the  company,  and  a  memorial  of  it  entered  in  a  book,  and  such 
an  entry  was  made  with  a  memorial  dated  7th  April,  the  court  held  that  this 
was  sufficient  evidence  of  the  time  of  transfer,  so  as  to  make  the  deA.  a  pro- 
prietor from  that  date,  without  evidence  to  show  when  the  entry  was  in  fact 
made  (Birmingham  and  Aylesbury  Railway  Company  v.  Thompson,  Law  J. 
124,  Q.  B.  (1841)  ). 

Where  a  railway  act  empowered  an  inspection  of  all  books  relating  to  the 
company  by  the  shareholders,  at  any  general  or  special  meetings  which  are 
required  to  be  holden  at  intervals  not  greater  than  six  months,  the  court 
would  not  permit  an  inspection  of  the  company's  books,  nor  extracts  to  bo 
taken  from  them  by  a  shareholder  who  was  sued  for  calls,  especially  where 
it  appeared  that  the  object  was  to  discover  what  defence  could  be  set  up,  and 
not  how  any  particular  defence  should  be  placed  upon  the  record,  he  having 
allowed  the  time  to  go  by  within  which,  by  the  statute,  the  inspection  was  to 
be  had  (Birmingham,  Bristol,  and  Thames  Junction  Railway  Company  v. 
White,  1  Q.  B.  282). 

A  railway  act  makes  the  shares  transferable  by  deed,  and  directs  that  on 
every  sale  the  deed  being  executed  by  the  seller  and  purchaser  shall  be  kept 
by  the  company,  or  by  the  secretary,  or  clerk  of  the  company,  who  shall 
enter  in  some  book,  to  be  kept  for  that  purpose,  a  memorial  of  such  transfer 
and  sale,  and  indorse  the  entry  of  such  memorial  on  the  deed  of  sale  or 
transfer,  and  that  until  such  memorial  shall  have  been  made  and  entered, 
the  seller  shall  remain  liable  for  all  future  calls,  and  the  purchaser  shall  have 
no  part  or  share  in  the  profits:  held,  that  in  order  to  show  a  party  sued  [6t 
calls  to  be  a  proprietor  under  such  deed  of  transfer,  it  is  not  necessary  to 
prove  that  a  memorial  of  the  transfer  has  been  entered  (London  and  Brigh- 
ton Railway  Company  v.  Fairclough,  2  Man.  6i  G.  674;  see  6  &  9  Vict. 
c.  16,  ss.  24,  25,  26,  27,  28,  29), 
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Before  the  passing  of  a  railway  act,  A.  signed  the  subscribers'  agreement 

and  parliamentary  contract  for  shares,  and  paid  a  deposit  of  £ per 

share,  upon  which  scrfp  certificates  were  delivered  to  him,  which  contained 
a  notice  that  they  were  not  transferable  before  the  act  should  pass ;  the  act 
passed  6  Will.  IV.  c.  77,  containing  the  following  provisions :  by  sect.  6  the 
mode  for  a  party  to  become  a  subscriber  is  by  subscribing  the  parliamentary 
contract,  or  becoming  an  assignee  afterwards,  acx:ording  to  the  statute. 
Sect.  138  requires  the  names  of  proprietors  from  time  to  time  to  be  entered 
in  a  book,  to  which  their  common  seal  is  to  be  affixed,  and  provides  for  the 
delivery  of  a  sealed  ticket  to  every  registered  proprietor  on  demand ;  and 
sect.  148  authorizes  proprietors  of  shares  to  sell  them  by  conveyance,  in 
writing,  to  be  kept  by  the  company,  who  are  to  enter  in  a  book  a  memorial 
of  the  transfer,  and  make  an  indorsement  of  such  entry  on  the  deed  of 
transfer,  and  of  the  transfer  on  the  certificate  of  each  share  sold ;  and  until 
such  memorial  shall  have  been  made  and  entered,  the  seller  is  to  be  liable 
for  calls,  and  the  purchaser  not  to  be  entitled  to  any  privileges  afier  the 
passing  of  the  act.  The  company  made  out  a  list  of  proprietors,  in  which 
A.'s  name  was  inserted  as  proprietor  of  numbered  shares ;  they 
*also  issued  circulars,  requesting  to  know  what  numbers  the  seve-  [  *556  ] 
ral  proprietors  intended  to  retain ;  in  reply  A.  stated  that  he  had 
disposed  of  the  numbers  standing  in  his  name,  and  soon  afierwards  the  deft, 
sent  in  the  scrip  certificate,  which  had  been  delivered  to  A.,  claiming  to  be 
registered  as  a  proprietor  in  respect  thereof.  He  accordingly  receiv^  from 
the  company  a  receipt  for  the  scrip  certificate,  with  a  notice  that  they  would 
be  exchanged  for  sealed  certificates  on  demand ;  the  deft,  never  applied  for 
or  received  them,  nor  was  any  regular  transfer  made  by  him  or  A.,  or  any 
memorial  or  transfer  entered  as  required  by  the  act :  held,  that  notwith- 
standing the  provisions  of  the  act,  necessary  to  make  him  a  proprietor,  had 
not  been  complied  with,  the  deft,  by  his  representation  and  claim  to  be  regis- 
tered had  precluded  himself  from  taking  advantage  of  such  objection,  and 
was  therefore  liable  for  the  calls  on  his  shares  (Cheltenham  and  Great  West- 
ern Railway  Union  Company  v.  Daniel:  Same  v.  De  Medina,  2  Raiiw.  Cas. 
728 ;  6  Jur.  579). 

By  a  railway  act  it  is  enacted,  that  in  action  for  calls  on  shares  in  the 
company,  the  book  of  shares  under  the  seal  of  the  company  shall  he  prima 
facie  evidence  that  a  party  is  proprietor  of  shares.  It  appeared  that  a  call 
was  made  in  October,  1836,  and  that  the  book  of  shares  which  contained 
the  name  of  the  deft,  as  a  shareholder  was  made  up  before  the  end  of  Sep- 
tember, 1830,  from  claims  sent  in  by  different  parties,  but  that  the  seal 
was  not  affixed  to  it  until  November,  1836:  held,  that  the  book  was  no 
evidence  that  the  deft,  was  a  proprietor  of  shares  at  the  time  of  the  call  in 
October,  1836  (Cheltenham  Railway  Company  v.  Price,  9  C.  &  P.  65). 

In  assumpsit  by  assignees  of  a  bankrupt  for  non-acceptance  of  railway 
shares  which  the  bankrupt  contracted  to  sell  to  the  deft.,  and  to  convey  to 
him  on  a  day  subsequent  to  the  bankruptcy,  the  declaration  averred  that  the 
pits,  were  the  proprietors  of  the  shares,  and  that  they  tendered  certificates 
of  them  to  the  deft.;  plea  traversing  the  proprietorship,  and  tender  of  the 
certificates.  To  prove  their  proprietorship  the  pits,  put  in  the  transfer  book 
of  the  railway  company,  kept  under  thei^  act,  in  which  ihey  were  entered 
as  transferees:  held,  that  this  was  not  sufficient  evidence  of  their  title 
(Hare  v.  Waring,  3  M.  &  W.  362) ;  and  the  certificates  did  not  contain  the 
names  of  the  pits,  as  original  proprietors,  nor  had  they  any  indorsements 
of  transfer  to  them:  held,  that  such  certificates  were  insufficient  inaa- 
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much  as  they  did  not  show  a  title  in  pits,  to  convey  the  shares  under  the 
act  (lb.). 

Where  it  was  enacted,  that  the  persons  who  had  subscrrbed,  or  should 
subscribe  towards  the  undertaking,  should  be  the  railway  company,  and 
should  pay  calls,  &c.,  that  the  company  might  raise  a  capital  to  be  divided 
into  numbered  shares,  such  shares  to  be  vested  in  ihe  parties  taking  the 
same,  their  executors,  &c.,  in  proportion  to  the  sums  they  should  contri- 
bute; and  that  all  persons  who  had  subscribed,  or  should  subscribe  for 
shares,  should  be  entitled  to  proportionable  parts  of  the  net  profits,  that  the 
proprietors  of  shares  might  sell  them,  and  that  the  conveyance  should  be 
by  writing  duly  stamped,  a  memorial  of  which  was  to  be  entered  in  a  book 
by  the  company,  and  until  such  entry  the  seller  should  remain  liable  for 
calls,  and  the  buyer  receive  no  profits.  It  was  also  enacted,  that  the  com- 
pany should  enter  in  a  book  the  names  of  the  persons,  shareholders,  the 
number  of  shares  to  which  each  was  entitled,  and  the  amount  of  subscription 
paid  thereon,  and  that  in  an  action  for  calls  the  book  should  be prifna  facie  evi- 
dence of  the  ded,  being  a  proprietor,  and  the  number  and  amount  of  his  shares ; 
*also,  that  if  any  shareholder  should  neglect  or  refuse  to  pay  calls 
[  *557  ]  the  directors  might  declare  his  shares  forfeited,  but  no  advantages 
should  be  taken  of  the  forfeiture  till  a  certain  notice  had  been 
given,  and  the  declaration  confirmed  at  a  meeting.  In  an  action  for  calls  it 
appeared  that  the  original  subscriptions  were  made  by  executing  a  contract 
under  seal  conformably  to  the  standing  orders  of  the  houses  of  parliament, 
the  subscriber  making  a  deposit,  and  having  a  scrip-receipt  given  to  him; 
the  defl.  bought  shares  of  a  subscriber,  and  took  from  him  scrip- receipts, 
each  of  which  certified  that  the  holder  having  signed  the  parliamentary 
engagement,  and  agreed  to  pay  calls,  was  the  proprietor  of  one  share,  &c., 
after  the  act  had  passed  the  deft,  claimed  to  be,  and  was  registered  as  pro- 
prietor of  the  shares,  the  vendor  of  the  shares  not  having  been  registered; 
the  deft,  afterwards  attended  a  meeting,  and  claimed  a  vote,  but  was  not  per- 
mitted, because  his  calls  were  unpaid ;  he  never  signed  the  parliamentary 
contract,  nor  obtained  a  written  conveyance  of  the  shares ;  on  an  issue 
whether  or  not  the  defl.  was  a  proprietor  when  the  calls  in  question  were 
made,  which  was  afler  his  being  registered,  held,  that  defl.  was  such  pro- 
prietor (Birmingham,  Bristol  and  Thames  Junction  Railway  Company  v. 
Locke,  I  Q.  B.  *256) ;  the  register-book  produced  at  the  trial  did  not  con- 
tain the  amounts  of  subscriptions  paid  on  the  respective  shares:  held,  never- 
theless, that  it  was  prima  facie  evidence  of  the  deft,  being  proprietor  of  the 
shares  (lb.) ;  before  the  meeting  at  which  the  deft.^s  vote  was  rejected,  the 
company  gave  him  notice  that  if  he  did  not  pay  his  calls  when  due,  by  a  day 
named,  befbre  the  meeting  and  the  action  was  brought,  his  shares  would  be 
considered  forfeited.  The  deft,  did  not  pay,  nor  was  the  forfeiture  con- 
firmed :  held,  that  these  facts  did  not  enable  the  deft,  to  allege  that  his 
shares  had  been  forfeited,  or  preclude  the  pits,  from  treating  him  as  a  pro- 
prietor (lb. ;  sec  8  &  9  Vict.  c.  16,  ss.  14,  15,  16).  A  railway  act  enacts, 
that  all  the  subscribers  and  their  successors  and  assignees  should  be  the 
company,  and  vested  the  shares  in  the  parties  taking  them,  and  their  suc- 
cessors and  assignees,  &c.  There  was  a  similar  provision  to  the  above  as 
to  entering  in  a  book  the  subscriWs'  names,  &c.,  and  making  calls,  and 
bringing  actions  therefor,  in  which  the  book  was«made  prima  fade  evidence 
of  proprietorship,  and  the  numb3r  and  amount  of  shares.  The  proprietors 
were  empowered  to  sell  their  shares,  the  conveyance  to  bo  in  a  certain  writ- 
ten or  printed  form,  and  stamped,  and  a  memorial  thereof  to  be  entered,  and 
until  such  entry  the  seller  was  to  remain  liable  for  calls,  and  the  buyer  to 
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have  no  right  to  profits.  Certain  compulsory  powers  were  given  to  the 
company,  which  they  were  not  to  exercise  until  the  whole  amount  of 
600,000/.  had  been  subscribed  for.  Before  the  passing  of  the  act  A.  and  B. 
became  respectively  possessed  of  scrip  certificates  which  had  belonged  to 
subscribers,  and  which  staled  that  the  holders  having  signed  the  parliamen- 
tary contract  required  by  the  standing  orders,  and  agreed  to  pay  ail  calls, 
were  the  proprietors  of  shares,  &c.  A.  and  B.  had  not  signed  the  contract, 
nor  executed  any  formal  subscription  to  the  undertaking.  Afler  the  passing 
of  the  act  the  company  advertised  for  holders  of  scrip  to  bring  it  in  to  be 
registered.  A.  and  B.  brought  in  their  certificates  accordingly,  and  the 
shares  were  registered  in  their  respective  names.  No  memorial  of  the  sale 
to  either  was  ever  entered.  A.  allerwards  attended  a  half-yearly  mectinrr  of 
the  company,  and  B.  paid  a  call  on  his  shares.  In  an  action  against  A. 
and  B.  for  calls:  held,  that  in  the  absence  of  proof  as  to  subscription,  tho 
want  of  a  memorial  did  not  prevent  A.  or  B.  from  being  liable  as  a  proprietor 
(London  Grand  Junction  Railway  Company  v.  Graham,  1  Q.  B.  271 ;  Same 
V.  Gunstan,  1  Q.  B.  271).  Held,  also,  that  the  book  containing 
the  *reqjisite  particulars  to  A.  a  Ad  B.  was  evidence  against  them,  [  *558  ] 
though  it  did  not  contain  the  names  of  all  the  original  subscri- 
bers (lb.) 

LiaUUtij  to  Calls,]  By  6  Geo."  IV.  c.  156,  s.  23  (the  Thames  Tunnel 
Act),  it  is  enacted  "  that  the  persons  who  had  subscribed,  or  should  thereaf- 
ter subscribe  or  advance  money  towards  making  the  tunnel,  should  pay  the 
sum  by  them  subscribed  at  the  time  and  place,  and  in  the  manner  directed 
hy  the  company ;  and  in  case  any  such  subscribers  should  neglect  to  do  so, 
the  company  were  empowered  to  sue  for  and  recover  the  money.  By  sect. 
91,  reciting  that  the  probable  expenses  would  amount  to  160,000/.,  and  that 
more  than  four-fifth  parts  had  already  been  subscribed  by  several  persons, 
binding  them,  their  heirs,  &c.,  for  payment  of  the  sums  so  subscribed  by 
them,  it  was  enacted  that  the  whole  160,000/.  should  be  subscribed  in  the 
like  manner,  before  the  act  should  be  put  in  force.  The  word  "subscri- 
bers" in  the  act  was  held  to  mean  only  those  who  had  stipulated  to  pay, 
and  not  those  who  had  paid  money:  and  therefore  a  person  whose  name 
was  inserted  in  the  act,  and  who  had  paid  a  deposit  on  shares,  but  who  had 
not  signed  the  contract,  was  not  a  subscriber  within  the  act,  nor  liable  to  be 
sued  by  the  company  (Thames  Tunnel  Company  v.  Sheldon,  6  B.  &  C 
341). 

A  railway  act  prescribed  the  Ibrm  of  action  against  the  proprietors  for 
calls,  and  directed  that  it  should  only  be  necessary  to  prove  that  the  def\. 
was  a  proprietor,  and  that  the  calls  had  been  made  in  pursuance  of  the  act. 
It  recited  that  a  sum  of  money  had  been  subscribed  by  the  proprietors,  under 
a  contract  binding  their  heirs,  whereas,  in  fact,  that  sum  had  not  been  sub- 
scribed. A  deft.,  with  knowledge  of  this  misrecital,  had  paid  previous  calls, 
and  acted  as  a  proprietor :  held,  that  he  was  estopped  from  questioning  the 
validity  of  the  act  upon  the  ground  of  misrecital,  and  that  h  was  not  incum- 
bent on  the  ph.  to  show  that  the  deA.  had  executed  a  contract  under  seal,  in 
order  to  prove  that  he  was  a  proprietor  within  the  meaning  of  the  act  (Crom- 
ford  High  Peak  Railway  Company  v.  Lacey,  3  Y.  &  J.  80).  But  it  was 
said  that  the  duft.  was  estopped  by  having  joined  in  making  calls,  or  by  his 
payment  of  part  of  them,  from  disputing  their  validity  (Stratford  and  More- 
ton  Railway  Company  v.  Stratton,  2  B.  &  Ad.  516). 

A  statute  establishing  a  company  provides  that  "  the  whole  of  the  said 
100,000/.  should  be  subscribed  before  any  of  the  powers  and  provisions 


658  PARTNERS. 

given  by  the  act  should  be  put  in  force."  A  call  was  made  on  the  shares 
before  the  subscription  was  completed,  and  an  action  commenced  after  they 
were  so ;  held,  that  it  was  not  maintainable,  the  completion  of  the  subscrip- 
tion list  being  necessary  to  enable  the  company  to  make  the  call,  as  well  as 
to  bring  the  action  (Norwich  and  Lfowestoflf  Navigation  v.  Theobald,  Moo. 
&  M.  161). 

After  Assignment,]  Where  an  act  declared  the  shares  to  be  vested  in 
the  subscribers,  their  executors  and  assigns,  with  power  to  the  subscribers  to 
assign  their  shares,  and  a  committee,  to  be  appointed  under  the  act,  were 
authorized  to  make  calls  on  the  proprietors  of  shares  at  such  times  as  they 
should  think  fit:  held,  that  an  original  subscriber  was  not  liable  for  any  call 
made  by  the  committee  after  assigning  his  share  (Huddersfield  Canal  Com- 
pany V.  Buckley,  7  T.  R.  36). 

In  contracts  for  the  sale  of  shares,  provision  is  generally  made  that  the 
vendee  will  pay  all  calls  becoming  due  after  the  date  of  the  contract,  in 
order  that  the  vendor's  liability  should  cease ;  and  there  is  no  implied  obli- 
gation to  indemnify  the  vendor  against  all  subsequent  calls  (Kemble  v. 

Langston,  7  M.  &  W.  517).  And  in  such  case  *the  vendor  may 
[  *559  ]  call  upon  the  vendee  to  complete  his  purchase  within  a  reasonable 

time,  by  preparing  the  statutory  deed  and  getting  it  inrolled  and 
indorsed,  if  requisite.  After  this  the  vendor's  liability  to  future  calls  ceases; 
and  if  the  vendee  refuse  to  perform  his  part,  he  will  be  liable  to  an  action  at 
the  suit  of  the  vendor;  and  if,  in  consequence  of  such  refusal,  the  vendor  be 
obliged  to  pay  future  calls,  he  may  recover  the  amount  by  way  of  special 
damage  for  the  breach  of  contract  (lb.;  see  ^'Judgment,"  p.  253). 

Mode  of  making  Cdlls^  As  to  the  mode  and  time  of  making  calls,  see 
poUy  596.  A  question  may  arise  in  some  cases  where  there  has  been  a 
change  of  partnership  by  transfer,  what  is  the  time  of  making  a  call  which 
fixes  the  liability  of  the  then  proprietor  of  a  share  (under  the  section  then 
under  consideration),  and  which  prevents  the  free  transfer  of  a  share  (under 
another  section),  whether  it  is  to  date  from  the  original  resolution,  from 
the  time  of  fixing  the  mode  of  payment,  of  giving  notice  in  the  news- 
papers, or  even  from  the  period  when  the  calls  became  due.  It  may  be  that 
the  resolution  of  the  directors  is  only  an  inchoate  act,  and  that  the  call  is 
not  complete  until  the  mode  of  payment  is  appointed,  and  notice  thereof 
given,  so  that  no  one  is  liable  unless  he  be  a  proprietor.  When  the  whole 
of  these  circumstances  have  occurred,  and  until  all  these  have  occurred,  a 
proprietor  is  not  deprived  of  the  right  of  free  transfer.  It  may  be  that  both 
the  liability  to  pay  the  instalment  and  the  impediment  to  the  transfer  attach 
from  the  date  of  that  resolution,  though  the  mode  of  payment  be  not  fixed, 
nor  notice  given  until  afterwards ;  or,  lastly,  it  may  happen  that  the  term 
**  call"  may,  for  one  purpose,  date  from  the  resolution,  and,  for  another, 
from  a  different  period  (Shefiield  and  Manchester  Railway  Company  v. 
Woodcock,  7  M.  &  W.  574). 

A  company  was  empowered  by  statute  to  carry  on  certain  works,  and  a 
committee  was  authorized  to  make  calls  not  exceeding  10/.  per  share,  but  so 
that  none  should  be  made  at  an  interval  of  less  than  two  months  from  each 
other.  The  committee,  by  a  single  resolution,  called  at  one  time  for  several 
payments  of  10/.  each,  to  be  made  at  intervals  of  two  months.  A  subse- 
quent act  recited,  amongst  other  things,  that  a  certain  sum  was  due  from 
defaulters  in  the  payment  of  calls,    it  provided  for  making  further  calls,  in 
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an  action  by  the  company  against  one  of  the  committee  for  money  dae  on  some 
of  the  calls  made  as  above-mentioned,  others  of  which  he  had  paid,  it  was 
held  that,  all  the  calls  having  been  made  at  one  time,  were  irregular,  and 
that  they  were  not  ratified  by  the  mention  of  them  in  the  second  statute,  as 
it  could  not  be  presumed  that  the  legislature  was  apprised  of  their  having 
been  improperly  made  (Stratford  and  Moreton  Railway  Company  v.  Strat- 
ton,  2  B.  &  Ad.  518).  And  the  directors  must  make  the  calls  equally  upon 
all  shareholders,  even  where  the  directors  hold  shares  in  trust,  in  reference 
to  a  particular  object  connected  with  the  company  (Preston  v.  Gruyon,  11 
Sim.  328). 

By  the  Companies  Gauses  Consolidation  Act  (8  Vict.  c.  16,  s.  16),  no 
shareholder  is  entitled  to  transfer  any  share  after  any  call  shall  have  been 
made  in  respect  thereof,  until  he  has  paid  all  calls  then  due  on  such  share: 
held,  that  the  resolution  of  the  directors  that  n  call  shall  be  made  is  itself  the 
call,  within  the  meaning  of  this  enactment  (Ex  parte  Tooke,  18  Law  J.,  Q. 
B.  343;  13  Jur.  939). 

If  the  book  of  shares  of  the  company  be  made  by  statute  prima  facie 
evidence  of  the  proprietorship,  it  must  have  had  the  seal  of  the  company 
before  the  call  was  made  (Cheltenham  and  Great  Western  Railway  ^Com- 
pany V.  Price,  9  C.  &  P.  55;  see  London  Grand  Junction  Railway  Com* 
pany  v.  Freeman,  2  Man.  dc  G.  607;  ^London  and  Bristol  Rail- 
way Company  v.  Fairclough,  2  Man.  &  G.  674).  But  the  non-  [  •560  ] 
compliance  with  the  statute,  as  to  the  mode  of  keeping  the  book, 
would  not  render  it  inadmissible  (Southampton  Dock  Company  v.  Richards, 
1  Man.  &  G.448);  nor  the  neglect  to  insert  the  names  of  all  the  shareholders 
(London  Grand  Junction  Railway  Company  v.  Graham,  1  Q.  B.  271 ;  see 
antCy  p.  554). 

A  general  meeting  is  not  necessary  to  enable  the  directors  to  make  a  call 
(Sheffield,  Ashton-under*Lyne,  and  Manchester  Railway  Company  v.  Wood- 
cock,  7  M.  &  W.  574). 

Evidence  in  Action  for  nc€  registering  Scrip  J  The  acts  under  which 
companies  are  established  generally  direct  that  there  shall  be  a  registration 
of  the  shareholders :  and  in  one  case,  where  a  number  of  scrip  shares  had 
been  fabricated  and  issued  before  the  act  of  parliament  had  been  obtained, 
and  afterwards,  when  the  registration  had  taken  place,  it  was  found  that  a 
greater  amount  of  shares  was  in  the  market  than  constituted  the  amount  of  the 
C4ipital  by  the  statute,  the  difficulty  was  to  register  the  real  scrip  certificates. 
An  action  was  brought  against  the  company  for  nonregistration  of  some  of  them ; 
and  it  was  objected  that  the  register  being  full,  and  the  company  having  no 
power  to  add  to  the  number  of  shares,  the  action  would  not  lie,  and  the  pit.  was 
nonsuited.  The  court,  however,  set  it  aside,  because  the  register  may  have 
been  improperly  filled.  It  was  suggested  by  the  court,  that,  to  sustain  the 
action,  the  pit.  ought  to  show  his  title  to  have  those  shares  registered,  and 
to  deduce  a  good  title  from  the  original  subscriber  and  his  assignees  (Davy 
v.  Thompson,  10  M.  &  W.  309). 

Transfer  of  Shares^  Subject  to  the  regulations  of  the  statute,  and  to  the 
provisions  of  the  deed  of  settlement,  a  shareholder  may  transfer  his  shares 
by  deed,  duly  stamped,  stating  the  tnie  consideration,  which  is  to  be  deli- 
vered to  the  secretary,  who  is  to  enter  a  memorial  of  it  in  the  *'  register  of 
transfers,"  and  to  indorse  the  entry  on  the  transfer  deed.  Until  delivered  to 
the  secretary  the  purchaser  is  not  entitled  to  receive  profits.    But  no  shares 
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holder  can  transfer  until  he  has  paid  all  calls  due  on  every  share  held  by 
him  (7  &  8  Vict.  c.  113,  ss.  23,  24  ;  8  &  9  Vict.  c.  16). 

Transfer  of  Shares  of  Joint-stock  Companies,']  It  has  been  decided,  that 
when  the  shares  are,  by  the  provisions  of  an  act  of  parliament,  transferable 
by  deed  only,  the  vendee  must  tender  a  conveyance  to  the  vendor  for  execu- 
tion, before  he  can  sue  for  not  transferring  them,  even  althou^rh  the  act 
makes  the  shares  personal  properly  (Stephens  v.  De  Medina,  4  Q.  B.  422 ; 
Bowlby  v.  BgII,  1  C.  &  J.  18 ;)  and  a  sealed  instrument  of  transfer,  having 
the  name  of  the  vendee  in  blank  at  the  time  when  it  was  sealed  and  deli- 
vered, is  invalid  (Hebblewhite  v,  Macmorine,  6  M.  &  W.  200 ;  see  Humble 
V.  Langton,  7  M.  &  W.  617 ;  Daly  v.  Thompson,  10  M.  dt  W.  319 ;  Lon- 
don and  Bristol  Railway  Company  v.  Fuirclough,  2  M.  &  G.  674).  The 
transferrce  may  estop  himself  under  certain  circumstances  from  taking  ad- 
vantage of  a  defect  in  the  transfer,  even  as  against  the  company  (Sheffield 
and  Manchester  Railway  Company  v.  Woodcock,  7  M.  &  W.  674).  Shares 
in  a  joint-slock  company,  not  within  the  Statute  of  Frauds,  are  transfer- 
able by  parol  (lb.  per  Parke,  B. ;  Humble  v.  Mitchell,  11  Ad.  &  E.  205; 
see,  also.  Knight  v.  Barber,  16  M.  &  W.  66) ;  and  an  action  for  not  accept- 
ing tltem  may  be  maintained  by  the  vendor  upon  an  agreement  to  purchase 
them  (Tempest  v.  Kilner,  2  Q/B.  300 ;  see  8  &  9  Vict.  c.  16). 

If  the  approbation  of  the  directors  be  required,  as  a  preliminary 
[  *561  ]  *to  the  transfer,  the  vendor  of  the  shares  must  procure  it;  if  they 
refuse,  although  improperly,  the  purchaser  may  rescind  the  con- 
tract (Wilkinson  v.  Lloyd,  7  B.  B.  27). 

There  is  generally  a  proviso  that  shares  in  railway,  canal,  and  market 
companies  shall  be  personal  property  ;  where  this  is  the  case,  they  may  be 
sold  by  parol  (see  Bradley  v.  Holdsworth,  3  M.  &  VV.  422 ;  Hebblewhite  v. 
Macmorine,  6  ib.  200;  Humble  v.  Mitchell,  11  Ad.  &  E.  205;  Bancroft  v. 
Albrotch,  12  Sim.  189;  Thompson  v.  Thompson,  1  Coll.  386;  see  8  &  9 
Vict.  c.  16). 

The  act  sometimes  requires  that  the  proprietors  should  be  registered,  but 
a  valid  transfer  may  have  been  made  notwithstanding,  prior  to  the  formatirn 
of  the  register  (Sheffield  and  Manchester  Railway  Company  v.  Woodcock, 
7  M.  &  W.  674).  Where  the  act  directed  that  the  subscribers  should  con- 
stitute the  company,  and  the  subscription  was  by  signing  the  parliamentary 
contract,  and  the  person  signing  was  handed  a  scrip  receipt ;  it  was  held, 
that  the  transferee  of  such  a  person  having  been  registered,  had  become  a 
proprietor,  the  enactment  being  that  the  proprietors  of  shares  might  sell 
them  (Birmingham  and  Bristol  Railway  Company  v.  Locke,  1  Q.  B.  266; 
Same  v.  Graham,  ib.  271). 

It  has  been  held,  that  the  sale  of  scrip  in  companies  provisionally  regis- 
tered, projected  for  the  execution  of  public  works,  referred  to  in  the  7  &  8 
Vict.  c.  110,  s.  2,  which  cannot  be  carried  into  effect  without  the  authority 
of  parliament,  is  legal  (Young  v.  Smith,  15  M.  &  W.  121 ;  Lawtoa  v.  Heck- 
man,  16  L.  J.,  N.  S.,  Q.  B.  20;  see  ante,  p.  548). 

Forfeiture  of  Shares — Liability  to  Calls,]  Whether  calls  be  sued  for  or 
not,  the  shares  may  be  dcclaa^d  forfeited  six  months  from  the  day  appointed 
for  their  payment.  But  the  payment  does  not  relieve  the  shareholder  from 
liability  to  pay  calls  made  before  the  forfeiture  (7  &  8  Vict.  c.  113,  s.  36). 
As  to  the  mode  of  declaring  and  confirming  forfeiture,  see  ss.  37,  38,  39; 
see  8  ^.  9  Vict.  c.  16. 

A  declaration  in  writing,  by  a  party  not  interested,  before  a  J.  P.,  or  master 
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extraordinary  in  Chancery,  that  the  call  was  made,  notice  thereof  given, 
default  in  payment  committed,  and  the  forfeiture  declared  and  confirmed,  is 
made  evidence  of  such  facts  (see  ante,  p.  547). 

Evidence  for  Defendant, 

Defl.  may  nonsuit  the  pits,  on  estahlishing  a  misjoinder  of  too  many,  or 
nonjoinder  of  too  few  pits,  (ante^  p.  536).  One  partner  may  bind  the  other 
by  the  purchase  (Bond  v.  Gibson,  1  Camp.  185);  payment  (15  Ves.  213; 
Leigh  V.  Shepherd,  2  B.  dz;  B.  465 ;  Henderson  v.  Wild,  2  Camp.  561 ; 
Malkin  v.  Vickerstaff,  8  B.  dz;  A.  89;  see  Porter  v.  Taylor,  post;  King  v. 
Sm\ih, post);  delivery,  or  any  other  act  or  transaction,  relating  to  and.  on 
account  of  the  partnership  trade,  however  disadvantageous  the  act  may  be 
to  him ;  as  by  the  partners  selling  the  cfifects,  borrowing  money,  pledging 
the  credit  or  property,  or  releasing  the  debts  of  the  partners,  apparently  on 
account  of  the  partnership,  and  not  on  his  own  account  (see  Ch.  Contr.  238 ; 

2  Rep.  68 ;  3  Bing.  103 ;  Godb.  244 ;  Rothwell  v.  Humphreys,  1  Esp.  406; 
posty  **  Releasb").  a  tender  to  one  of  several  partners  is  sufficient  (Douglas 
V.  Patrick,  3  T.  R.  663),  of  his  own  and  partnership  debt  (lb.;  and  see  Black 
V,  Smith,  Pea.  88). 

It  seems  that  one  of  the  partners  may  release  a  debt,  &c.,  due  to  the  firm 
(lb.;  Phillips  v.  Clagett,  11  M.  &  W.  84 ;  Rawstorne  v.  Gandell,  15  M.  & 
W.  304). 

Accord  and  satisfaction  without  fraud  with  one  of  the  pits,  is  a 
*bar  to  the  rest  from  suing.    Thus  where,  to  an  action  by  three  [  *562  ] 
•fi>r  a  joint  demand,  the  defl.  pleaded  accord  and  satisfaction  with 
one  of  the  pits,  by  a  payment  in  cash,  and  a  set-off  of  a  debt  due  from  that 
one  to  the  deA.:  held  good,  without  alleging  any  authority  from  the  othekr 
two  pits,  to  make  the  settlement  (Wallace  v.  Kelsall,  7  M.  &  W.  264). 

And  this  liability  also  cannot  be  shiAed  or  affected  by  any  previously 
existing  or  subsequent  arrangement  between  the  partners  themselves,  without 
notice  to  the  deft.  (Smith  v.  Jameson,  5  T.  R.  601 ;  Waland  v.  Elkins,  1 
Stark.  272). 

How  far  the  Acts  of  Partner  are  binding  on  his  Co-partners],  A  general 
partnership  deed  does  not  authorize  partners  to  execute  deeds  for  each  other; 
there  must  be  a  particular  power  given  for  that  purpose,  and  power  must  be 
conferred  by  deed,  and  no  subsequent  acknowledgment  will  suffice  (Harrison 
V.  Jackson,  7  T.  R.  207 ;  Sleigliiz  v.  Efrgington,  Holt,  N.  P.  141);  yet  there 
is  an  implied  authority  in  every  co-partnership,  to  enter  into  such  contracts 
on  behalf  of  the  Arm  as  are  usually  entered  into  in  the  course  of  such  a 
business  (Beckham  v.  Drake,  9  M.  &  W.  79).  Therefore,  in  mercantile 
transactions,  one  member  of  a  Arm  may  bind  his  co-partners  even  without 
their  knowledge  or  assent,  by  bills  of  exchange  and  promissory  notes  in  the 
name  of  the  partnership  (see  "  Bills  op  Exchanob  ;"  Kirk  v.  Blurton,  9  M. 
&  W.  28^  iposty  p.  601).  But  partnerships  not  in  trade  have  no  such  im* 
plied  authority  ;  therefore  a  member  of  a  Arm  of  solicitors  cannot  bind  the 
partnership  by  bills  of  exchange  and  promissory  notes  (Hedley  v.  Bainbridge, 

3  Q.  B.  316 ;  post,  p.  603),  nor  by  a  guarantee  (Hasleham  v.  Young,  5  Q. 
B.  633 ;  postj  p.  607).  But  the  authority  being  an  implied  one,  it  may  be 
rebutted  by  an  express  stipulation  that  it  shall  not  be  done  (Gal I  way  v.  Ma* 
thew,  10  East,  264);  and  if  a  third  person  having  notice  of  this  will  take 
such  a  security  from  one  of  the  partners,  he  shall  not  sue  the  others  upon 
it  in  breach  of  such  stipulation,  nor  in  defiance  of  a  notice  previously  given 
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to  him  ]bj  one  of  them,  that  he  will  not  be  liable  for  any  bill  or  note  signed 
by  the  others.  But  any  restriction  which,  by  agreement  among  the  parties, 
is  attempted  to  be  imposed  upon  the  authority  which  one  partner  possesses 
as  the  general  ag^nt  of  another,  is  operative  only  between  the  parties  them- 
selves, and  does  not  limit  the  authority  as  to  third  persons,  who  acquire  rights 
by  its  exercise,  unless  they  know  that  such  restriction  has  been  made  (Hawken 
V.  Bourne^  8  M.  &  W.  710,  per  Parke,  B.).  Where  A.,  one  of  many  co- 
adventurecs  in  a  mine,  assumed  the  entire  management  of  it,  and,  without 
the  direction  of  his  co-adventurers  opened  an  account  with  a  banker,  in  the 
name  of  the  adventurers,  which  he  overdrew  to  a  considerable  amount.  In 
assumpsit  by  the  bankers  against  B.  and  F.,  two  of  A.'s  co-adventurcrs  in 
the  mine,  for  the  balance  of  their  account :  held,  that  there  was  no  implied 
'authority  to  one  from  his  co-adventurers  in  a  mine,  to  pledge  their  credit  for 
money  borrowed  by  him  for  the  purposes  of  the  mine  (Ricketts  v.  Bennett, 
17  Law  J.,  N.  S.,  C.  B.  17).  By  the  deed  of  association  of  a  mining  cons'* 
pany,  it  was  provided  that  the  aflairs  of  the  company  should  be  manag^  by 
a  committee  of  seven  shareholders,  called  managing  directors,  and  who  were 
empowered  at  their  meetings  to  vote  by  proxy,  and  B.  was  appointed  resident , 
-director  or  manager,  to  superintend  the  mine  and  local  concerns  therof,  hire 
workmen,  provide  machinery,  dtc,  but  subject  to  the  instructions  he  might 
from  time  to  time  receive  from  the  managing  directors,  to  whom  he  was  to 
transmit  monthly  accounts  of  the  ore  raised,  wages  paid,  <kc.,  and  a  full 
statement  of  all.  debts  and  liabilities  due  from  the  company,  with  a  proviso 

that  he  should  not  expend  or  engage  the  credit  of  the  company 
[  *66d  ]    *for  any  sum  exceeding  50/,  in  any  one  month,  without  the  express 

authority  in  writing  of  three  of  the  managing  directors:  held,  that, 
this  deed  did  not  authorize  B«  to  draw  or  accept  bills  of  exchange  in  the 
name  of  the  company,  even  for  the  necessary  purposes  of  the  mine,  without 
the  express  authority  of  the  managing  directors:  held,  also,  that  a  man- 
aging director  who  was  represented  at  a  meeting  of  the  directors,  by  proxy, 
was  not  bound  by  a  resolution  of  the  directors  present  at  such  meeting,  au- 
thorizing the  resident  director  to  accept  bills  for  the  company  (Brown  y. 
Byers,  16  M.  dc  W.  252).  But  a  new  partner  cannot  be  bound  by  the 
acceptance  of  bills  by  the  old  firm  for  goods  delivered  before  he  became  a 
partner.  Thus,  where  the  pits,  had  sold  a  quantity  of  porter  to  A*  and  B., 
who  were  then  partners,  and  which  was  entered  in  the  pits.'  books,  in  the 
names  of  A.  and  B.,  and  was  afterwards  shipped  for  the  West  Indies,  and 
the  shipping  charges  paid  by  B.,*  six  months  afterwards  C.  became  u  partner 
with  A.  and  B.,  and  continued  so  for  a  few  months,  when  their  partnership 
was  dissolved ;  previous  to  which  deft.  B.  sent  to  the  pits,  a  memorandum 
of  calculation,  in  his  own  handwriting,  of  deductions  claimed  in  respect  of 
the  porter.  The  pits.  di*ew  a  bill  upon  the  deAs.  for  the  balance  due,  and 
A.  accepted  it  thus,  "Accepted,  A.  and  Co."  An  action  having  been  brought 
by  the  pits,  against  A.  B.  and  C,  upon  the  acceptance,  and  A.  and  B.  hav- 
ing been  outlawed,  C.  pleaded  the  general  issue:  held,  that  the  pit.  could  not 
.  recover;  Le  Blanc,  J.,  observing  that  the  case  must  be  determined  in  the 
same  manner  as  if  B.  had  pleaded  to  the  action.  It  seemed  admitted  that  if 
one  of  several  partners  pledge  the  partnership  fund  for  his  individual  debt, 
that  would  not  bind  the  rest  (see  Gregson  v.  Hatton,  2  Selw.  N,  P.  1141 ; 
Marsh  v.  Vansommer,  ib.;  Swan  v.  Steele,  1  Selw.  N.  P.  327;  Green  v. 
Ueakin,  2  Stark.  347).  And  he  saw  no  difference  between  the  case  of  one, 
and  the  case  of  two  of  the  several  partners  pledging  the  joint  fund  for  their 
individual  debt,  which  was  the  case  before  the  court.  Where  an  agreement 
for  a  partnership  was  entered  into  oo  the  24tb  of  June,  1824,  and  such 
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agfeement  was  intended  by  (he  parties  to  hate'  a  by-^ne  operatioo,  Tts. 
from  the  18th  May  preceding;  a  bill  had  been  discounted  for  the  firm  by  the 
pits.,  between  the  18th  of  May  and  24th  of  June,  and  other  bills  were  dis- 
counted subsequent  to  the  lattelr  day:  held  that  the  deft,  was  not  liable,  on 
the  bill  discounjed  before  the  24th  of  June,  until  which  day  he  was  not,  in 
fact,  a  member  of  the  firm.  Where,  however,  A.  and  B.  agreed  to  become 
partners  from  the  1st  of  January  next  folbwing,  upon  certain  terms  to  be 
embodied  in  a  deed  to  be  executed  on  that  day,  which  was  not  executed  until 
the  18ih,  but  the  parties  considered  themselves  partners  from  the  let :  held, 
that  B.  was  bound  by  the  contracts  of  A.,  entered  into  in  the  name  of  the 
firm,  between  the  Ist  and  18ih;  for,  if  no  deed  had  ever  been  executed,  each 
partner  would  have  been  liable  for  the  engagements  of  the  firm,  entered  into 
whilst  the  business  was  carrying  on  for  their  mutual  benefit  (Battley  vl 
Lewis,  Man.  dc  G.  155).  Assumpsit  on  a  bill  of  exchange  against  three 
partners,  one  of  whom  pleaded  that  the  bill  was  accepted  by  the  other  two, 
in  the  name  of  the  firm,  without  his  knowledge,  privity,  or  consent,  for  a 
debt  due  from  them  before. he  became  a  partner:  held,  that  this  plea  was 
not  supported  by  evidence  that  the  bill  was  accepted  in  discharge  of  a  debt 
which  arose  partly  before  and  partly  after  the  third  party  entered  the  firm; 
but  that  such  partner  was  liable  only  for  so  much  of  the  debt  for  which  the 
bill  was  accepted  as  accrued  subsequently  to  his  becoming  a  partner  (Wilson 
y.  Lewis,  2  Man.  &  G.  197). 

Where  one  partner  commits  an  act  of  bankruptcy,  which  is  afterwards 
followed  up  by  a  commission  and  assignment,  he  has  no  longer 
*any  power  over  the  partnership  property,  and  any  disposition  of  [  *564  ] 
it  by  him  is  void  as  against  the  other  partners,  it  being  vested  in 
them  and  his  assignee,  by  relation  to  his  act  of  bankruptcy  (Bent  v.  Mould, 
8  Tyrw.  569,  recognising  Thoroason  v.  Frere,  10  East,  418). 

The  firm  may  sue  upon  a  guarantee  given  to  a  single  partner,  if  it  he 
shown  that  it  was  given  for  the  benefit  of  all  (Garrett  v.  Handley,  4  &  ds 
C.  664;  Walton  v.  Dodson,  1  C.  &  P.  162;  see  Moller  v.  Lambertt,  2 
Camp.  548 ;  and  see  Sims  v.  Bond,  5  B.  ds  Ad.  893)* 

Where  Change  of  Partners,]  The  trustees  of  a  joint*stock  company 
may  sue  on  a  bond  made  to  them  as  such,  notwithstanding  a  change  in  the 
company;  for  the  obligor,  knowing  the  fluctuating  nature  of  the  company, 
must  have  so  intended  (Metcalf  v.  Bruin,  12  East,  400;  but  see  Chapman 
y.  Beckington,  8  Q.  B.  708 ;  Chapman  v.  Sutton,  2  C.  B.  634).  Where  a 
security  given  to  a  firm  is  intended  to  continue  in  force,  notwithstanding  any 
change  that  may  take  place  in  its  constitution,  such  intent  must  appear  ex« 
press ly, for  by  implication  upon  the  security,  otherwise  it  becomes  inoperative 
on  the  incomings  and  outgoings  of  the  partnership  (see  Barclay  v.  Lucas,  1 
T.  R.  291 ;  but  see  Strange  v.  Lewis,  8  East,  484 ;  Landley  v.  Evans,  2 
Bing.  82 ;  Saunders  v.  Taylor,  9  B.  ds  B.  35;  Simson  v.  Ingham,  2  B.  ds 
C.  65 ;  Simson  v.  Cooke,  1  Bing.  452 ;  Arlington  (Lord)  v.  Merrick,  2 
Wms.  Saund.  412,  n.;  Dance  v.  Girdler,  1  N.  R.  84;  Weston  v.  Barton, 
4  Taunt.  678 ;  Wright  v.  Fussell,  2  Bla.  034 ;  Myers  v.  Edge,  7  T.  R. 
254;  Dry  v.  Davy,  10  Ad.  dc  E.  80;  Metcalf  v.  Bruin,  12  East,  400; 
Bellair  v.  Ebsworih,  3  Camp.  53;  Parker  v.  Wise,  6  M.  &  S.  239).  A 
promiitsory  note  given  to  secure  advances  made  by  the  firm  will  be  avail- 
able for  the  benefit  of  future  as  well  as  present  partners,  if  such  clearly 
appear  to  have  been  the  intention  of  the  makers  (Pease  v.  Hirst,  10  B,  6c 
C.  122). 

One  partner  cannot  bind  the  others  by  a  sqbniission  to  arbitration  even  of 
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matteni  orising  out  of  the  business  of  the  firm  (Steed  y.  Salt,  3  Bing.  101 ; 
post,  p.  607) ;  and  in  this  respect  there  is  no  difierence  between  a  general 

Crtnership,  and  one  in  a  particular  transaction  (Adams  v.  Bankart,  1  C 
,  &  R.  681).  In  answer  to  an  action  by  partners,  it  will  constitute  a  suf- 
ficient defence  that  one  of  the  partners  has  been  guilty  of  a  fraud  (antey  p. 
645;  post,  p.  611).  Thus,  where  goods  were  sold  by  one  of  several  part- 
ners, he  residing  at  Guernsey,  and  were  packed  there  for  the  purpose  of 
being  smuggled  into  this  country,  such  transaction  will  defeat  an  action 
brought  by  him  jointly  with  the  other  partners  (Biggs  v.  Lawrence,  8  T.  R, 
464).  And  it  has  been  held,  that  A.,  B.,  and  C.  could  not  recover  on  a  bill 
of  exchange  drawn  by  them,  and  accepted  by  the  deft.,  A.  having,  in  fraud 
of  his  partners,  undertaken  to  provide  for  the  acceptance  when  the  bill  be- 
comes due  (Richmond  v.  Heapy,  1  Stark.  102).  Thus,  where  A.,  being  a 
partner  with  B.  in  one  mercantile  house,  and  with  C.  in  another,  and  the 
bouse  of  At  and  B.  indorse  a  bill  of  exchange  to  the  house  of  A.  and  C, 
after  which  B.  acting  for  the  house  of  A.  and  B.,  received  securities  to  a 
large  amount  from  the  drawer  of  the  bill,  upon  an  agreement  by  B.  that  the 
bill  should  be  taken  up  and  liquidated  by  B.'s  house,  it  was  held,  that  A. 
being  bound  by  the  act  of  his  partner,  could  not,  in  conjunction  with  C,  sue 
on  the  bill  against  the  acceptor  (Jacaud  v.  French,  12  East,  317 ;  and  see 
Sparrow  v.  Chisman,  4  B.  dc  C.  241 ;  Wallace  v.  Kelsall,  supra;  Young 
v.  Jones,  9  B.  &  C.  532 ;  Gordon  v.  Ellis,  2  C.  B.  821). 

Payment  by  one  of  two  partners  even  after  dissolution,  and  after  they  had 
appointed  a  third  person  to  collect  the  debts  and  with  ^notice  of 
[  *565  ]  such  appointment,  is,  notwithstanding  the  notice,  good  (Porter  v. 
Taylor,  6  M.  dc  S.  156;  King  v.  Smith,  4  C.  &  P.  108).  In  an 
actbn  by  partners  to  recover  a  debt,  if  deft.,  to  prove  payment,  give  in  evi* 
dence  a  receipt  signed  by  one  of  the  pits.,  they  are  not  concluded,  but  may 
show  that  it  was  given  under  circumstances  which  destroy  its  effect,  as  fraud 
on  the  partners  not  signing,  for  a  receipt  is  prima  facie  evidence  only,  and 
IS  capable  of  being  explained  (Farrar  v.  Hutchinson,  9  Ad.  dc  E.  641 ;  see 
Graves  v.  Key,  8  B.  dc  Ad.  318 ;  post,  "  Rbcbipt*').    So  one  partner  may 

£>e  time  to  a  debtor  of  the  firm,  as  by  taking  his  acceptance  (Tomlins  v. 
Biwrence,  6  Bing.  376). 

In  ordinary  cases,  a  member  of  a  joint-stock  company  is,  like  members 
of  an  ordinary  firm,  entitled  to  the  benefit  of  all  its  contracts,  and  responsible 
for  the  engagements  made  by  the  agents  of  the  concern  for  its  purposes  (Car- 
Ian  V.  Drury,  1  Ves.  &  Bea.  157 ;  Kearsly  v.  Codd,  2  C.  di  P.  408  ;  Harvey 
▼.  Kay,  9  B.  &  C.  356 ;  Maudslay  v.  Le  Blanc,  2  C.  &  P.  409,  n. ;  Braith* 
waite  V.  Skofield,  9  B.  &  C.  401 ;  and  see  post,  p.  603). 

Provisional  Comtnittees.]  The  bare  fact  of  the  members  of  a  provisional 
committee  allowing  their  names  to  be  published  to  tlie  world  as  members  of 
such  a  committee  will  not  render  them  liable  for  things  necessary  to  establish 
the  company  (Reynell  v.  Lewis,  15  M.  dc  W.  517 ;  Wyld  v.  Hopkins,  ib.; 
Cooke  v.  Tonkin,  16  Law  J.,  N.  S.,  Q.  B.  153 ;  Barker  v.  Stead,  10  C.  B. 
160 ,-  Williams  v.  Pigott,  2  Ex.  201 ;  see  also  Lake  v.  Argyle  (Duke  of),  6 
Man.  dc  G.  928 ;  Warrington  v.  Lambert,  10  Law  J.,  414 ;  Barnett  v.  Lam- 
bert, 15  M.  &  W.  489 ;  Cooke  v.  Tonkin,  9  Q.  B.  936 ;  Bourne  v.  Freeth,  0 
B.  ^  C.  632;  Bailey  v.  Macauley,  19  Law  J.,  73,  Q.  B.;  Dawson  v.  Hay, 
ib.;  Wilson  v.  Holden,  ib.). 
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Competenctf  of  WUneMef. 

Partners  may,  in  some  instances,  be  admitted  as  witnesses  in  actions  in- 
stituted on  behalf  of  the  firm,  where  they  are  not  made  par:ies,  and  the 
interest  they  may  possess  in  the  event  will  not  disqualify  them  from  giving 
their  testimony :  thus,  where  a  person,  who  has  no  interest  in  the  capital  of 
a  firm,  or  its  profits,  suffers  his  name  to  be  used  as  a  partner,  he  is  a  com* 
petent  witness  in  an  action  commenced  by  the  actual  proprietor  of  the  con^ 
cern,  to  prove  a  contract  made  with  such  proprietor  in  the  joint  name  (Parsons 
▼.  Crosby,  3  Esp.  199).  And,  in  an  action  on  a  contract,  a  dormant  partner, 
net  being  one  of  the  contracting  parties,  and  who  has  had  no  privity  of  com* 
munication  with  them  on  the  subject  of  the  contract,  is  competent  to  prove 
the  contract  (Mawman  v.  Gillet,  2  Taunt.  325 ;  but  see  Lloyd  v.  Archbowle, 
ib.  824).  So,  a  party  is  competent,  although  he  has  purchased  from  the  ph. 
an  interest  in  the  contract  on  which  the  action  is  brought  (8  Stark.  E v.  1084). 
And,  where  there  is  an  agreement,  upon  the  dissolution  of  a  partnership,  that 
each  of  the  partners  shall  receive  certain  debts,  either  partner  is  competent, 
in  an  action  by  the  other  partner,  against  a  debtor  to  the  firm,  to  prove  pay- 
ment to  him  according  to  the  agreement  (Evans  v.  Silverlock,  Pea.  21). 
As  to  competency  of  party  to  prove  he  was  not  a  partner,  ante,  p.  550 ;  1 
Stark.  25. 

A  partner  is  bound  by  the  admissions,  representations,  or  notice  made  by, 
or  to  his  co.partner  (Nicholls  v.  Dowding,  1  Stark.  81,  161 ;  Doug.  651 ; 
Lucas  v.  Delacour,  1  M.  &  S.  249 ;  Rapp  v.  Latham,  2  B.  &  A.  795 ;  Big- 
Dold  V.  Walerhouse,  1  M.  &  S.  269;  Vol.  I.,  pp.  74,  668,  592,  610). 
Though  the  former  be  no  party  to  the  suit  (Wood  v.  Braddick,  1  Taunt. 
104  ;  but  see  Booth  v,  Jauncy,  7  Pri.  198 ;  see  post^  p.  592);  and 
though  made  after  the  dissolution  of  ^partnership,  if  as  to  a  trans-  [  *566  ] 
action  which  took  place  before  (Wood  v.  Braddick,  supra).  But 
not  as  to  a  transaction  which  occurred  previously  to  the  partnership,  unless 
a  joint  responsibility  be  proved  as  a  foundation  for  the  evidence  (Catt  v. 
Howard,  8  Stark.  3).  In  an  action  against  two  partners  on  a  deed  purport- 
ing to  be  executed  by  one  def^.  '*  for  self  and  partner,"  an  admission  by  the 
other  that  he  had  given  due  authority  to  execute  it  on  his  behalf  is  not  evi- 
dence to  prove  the  execution  by  both,  without  showing  the  authority  (Steig- 
litz  V.  Eggington,  Holt,  N.  P.  141).  An  admission  by  a  partner  on  a  matter 
not  of  co-partnership  but  of  joint  ownership  in  a  vessel  is  not  binding  on  his 
co-partner  (Jaggers  v.  Binnings,  1  Stark.  64).  A  declaration  by  one  of 
several  parners  joint  pits,  that  goods  the  subject-matter  of  his  suit  were  the 
separate  property  is  evidence  against  all  the  pits.  (Lucas  v.  Delacour,  1  M. 
&  S.  249).  Admissions  made  by  one  of  several  partners  after  the  dissolu- 
tion are  admissible  to  prove  payment  after  such  dissolution  of  a  debt  due  to 
the  partnership  (Pritchard  v.  Draper,  1  Russ.  &  M.  191).  Entries  in  a  book 
by  a  clerk  to  an  incorporated  company,  are  not  admissible  against  a  member 
suing  them  on  a  contract  wiih  him,  although  the  act  of  incorporation  directs 
the  clerk  to  keep  such  book,  and  gives  liberty  of  inspection  to  all  the  mem- 
bers (Hill  v.  Manchester  Waterworks,  6  B.  &  Ad.  866).  After  evidence 
has  been  given  to  connect  two  persons  as  partners,  the  answer  of  one  will 
bo  evidence  against  the  other  (Grant  v.  Jackson,  Pea.  203);  and  see  further, 
postf  p.  601,  as  to  partnership  liabilities. 


569  partners: 


n.   ACTIOKS  AOAIIfVr. 

J'oRM  OP  Remedy  and  Pahtics  to  Acnorr ,  p,  566. — When  all  must  be 
sued  on  a  Contract^  p.  671. — Dormant  PartnerSy  p.  672. — Parceners^ 
p.  573. — Retiring  Partners^  p.  673. — Survivors^  p.  675. — In  TortSf 
p.  675. 

FoBx  OF  Flbadings,  p.  576. — Bedaraium^  p.  676. — P&a,  p.  576, — 1Z&- 
gcUittfy  p.  576. — Jhnder  ofAmends^  p.  679. — StUoffy  p.  679. 

Evidence  for  Plaintiff,  p.  680. — Of  the  Existence  of  a  Banking  Com^ 
party y  p.  680. — Proof  of  Partnership^  p.  581. — Unincorporated  Socie- 
tieSy  p.  583. — Public  Company^  p.  688. — As  to  Third  Parties^  p.  690. 
— JHbw^  Partnership  proved^  p.  592. — Participation  in  Profits,  p.  695, 
— Partnership  for  Illegal  Purposes,  p.  597. — One  Partner  Agent  far 
others,  p.  597. — In  JoinU  Stock  Banking  Companies,  p.  697. — In 
Actions  for  Calls,  p.  698. — After  Assignment,  p.  599. — Of  Defi,U 
Liability,  p.  600.:— ^i^*  drawn  by  Joint-Stock  Companies,  p.  603. — 
Contracts  by  Partners  in  Individual  Character,  p.  607. — Sidscguent 
Ratification,  p.  608. — When  Partnership  commences,  p.  610. — Torts, 
p.  610. 

fiyiDENCB  for  Defendant,  p.  611. — Lien,  p.  617. — Notice  of  Action,  p. 
619. — Limitation  of  Action,  p.  620.— -Forfeiture,  p.  623. — Statute  of 
Frauds,  p.  62S.-^  Stock- Jobbing  AU,  p.  623.— 7Va;i^  of  Shares^ 
p.  623. 


Form  of  Remedy^  and  Parties  to  Action. 

There  is  nothing  peculiar  relating  to  the  form  of  remedy  in  actions  against 
partners. 

Case  lies  against  a  railway  company  for  erecting  a  station  whcrehy  a  re* 
▼ersioner's  ancient  lights  were  obstructed  (Turner  v.  Sheffield  and  Rotherham 
Railway  Company,  10  M.  &  W.  425). 

*So  this  form  of  action  may  be  maintained  against  the  Bank  of 
[  *567  ]  England,  for  not  transferring  stock  to  the  plt.'s  vendee  (Stacey  v. 
England  (Bank  of),  6  Bing.  754;  Henly  v.  Lyme  (Mayor  of),  6 
Ring.  91 ;  Suiton  v.  England  (Bank  of),  1  C.  &  P.  198;  Forster  v.  En- 
gland  (Bank  of),  15  Law  J.,  212,  Q.  B.;  Coles  v.  England  (Bank  of),  10 
Ad.  <&  E.  437).  So,  against  the  East  India  Company,  for  the  like  injury 
(Gregory  v.  East  India  Company,  14  Law  J.,  226,  Q.  B.).  So,  against 
bankers,  by  l^  customer,  for  not  paying  the  plt,'8  checks  (Margetti  v.  Wil- 
liams, 7  B.  &  Ad.  415 ;  Whitlaker  v.  England  (Bank  of),  6  C.  &  P.  700). 

Case  lies  against  a  public  company  for  negligently  taking  up  the  pave- 
ment of  a  street,  and  depositing  the  materials  so  that  the  pit.  was  injured 
^Drew  V.  New  River  Company,  6  C.  &  P.  754 ;  see  Allen  v.  Hayward,  16 
Law  J.,  99,  Q.  B.).  So  it  lies  against  a  railway  company  for  negligently 
•etting  fire  to  stacks  near  which  their  trains  passed  (Aldridge  v.  Great  Wes- 
tern Railway  Company,  3  Man.  &  G.  615;  Pigot  v.  Eastern  Counties  Rail- 
way Company,  15  Law  J.  235,  C.  P. ;  see  Carpue  v.  London  and  Brightoa 
Railway  Company,  6  Q.  B.  747.  As  to  the  liability  of  railway  companies 
for  injuring  passengers,  see  lb. ;  Bridge  v.  Grand  Junction  Railway  Com- 
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pany,  6  Q.  B.  747) ;  or  animals  intrusted  to  th<^m  for  conveyance  (Palmer 
V.  Grand  Junction  Railway  Company,  4  M.  &  W.  747).  It  lies  against  a 
railway  company  for  losing  a  parcel,  although  the  parcel  was  lost  beyond 
the  limits  of  their  railway,  they  having  accepted  it  addressed  to  a  place 
beyond  such  limits  (Muschamp  v.  Lancaster  and  Preston  Railway  Company, 
8  M.  &  W.  422).  So  it  lies  against  a  railway  company  on  a  contract,  to 
carry  pork  on  the  evening  of  the  day  it  was  delivered  to  them  (Pickford  v. 
Grand  Junction  Railway  Company,  12  M.  &  W.  766).  So,  for  refusing  to 
carry  goods  (lb. ;  8  M.  &  W.  373 ;  and  see  8  dc  9  Vict.  c.  20,  s.  105).  So 
it  lies  against  a  railway  company  for  the  loss  of  a  passenger's  luggage  (El- 
well  V.  Grand  Junction. Railway  Company,  5  M.  &  W.  57).  It  lies  against 
the  secretary  fop  not  delivering  to  pit.  a  certificate  of  shares  purchased  by 
him  (Daly  v.  Thompson,  10  M.  dc  W.  309).  So,  for  not  paying  money  to 
pit.  which  a  statute  rendered  it  a  duty  to  pay  (Cane  v.  Chapman,  5  Ad.  ds 
E.  647 ;  see  Pardee  v.  Price,  11  M.  &  W.  427). 

Case  lies  against  a  canal  company,  for  not  managing  the  canal  according 
to  an  act  of  parliament  (Blackmore  v.  Glamorganshire  Canal  Company,  8 
Y.  &J.  60). 

A  canal  company  impowered  to  levy  tolls  by  way  of  distress,  is  bound 
to  keep  the  navigation  secure,  and  is  liable  in  tart  in  case  of  mischief  occa- 
sioned by  its  failure  in  so  doing  (Barnaby  v.  Lancaster  Canal  Company,  11 
Ad.  &  E.  223;  see  Parrett  Navigation  Company  v.  Robins,  10  M.  &  W. 
693). 

By  a  railway  act  it  was  provided  that  nothing  in  the  act  contained  should 
authorize  the  company  to  take,  injure,  or  damage,  for  the  purpose  of  the  act, 
any  house  or  building  which  was  erected  before  the  30th  of  November, 
1835,  without  the  consent  of  the  owner  or  other  person  interested  therein,  or 
other  than  such  as  we're  specified  in  the  schedule  to  the  act,  unless  the  omis- 
sion therefrom  proceeded  from  mistake,  &C.  A  subsequent  clause  contained 
provisions  for  settling  all  diflerences  wiih  owners,  dzc,  of  any  land  which 
should  be  taken,  used,  damaged,  or  injuriously  affected  by  the  execution  of 
any  of  the  powers  granted  by  the  act,  and  for  the  payment  of  satisfaction 
and  compensation,  as  well  for  damages  already  sustained,  as  for  future,  tem- 
porary, or  perpetual,  or  any  recurring  damages ;  it  was  held,  that  the  com- 
pany were  liable,  in  an  action  on  the  case,  to  the  reversioner  of  a  house 
erected  before  the  30ih  of  November,  1835;  and  not  specified  in 
the  schedule,  for  damage  done  to  it  by  the  obstruction  of  its  *lights  [  *568  ] 
by  a  railway  station  erected  by  the  cojnpany  under  the  act,  and 
by  the  dust,  &c.,  driAed  from  the  station  and  embankment  into  the  house, 
and  that  the  pit.  was  not  bound  to  come  in  under  the  compensation  clause 
(Turner  v.  Sheffield  and  Rotherham  Railway  Company,  10  M.  &  W.  425). 
But  it  is  said,  if  part  of  the  injury  sustained  hath  been  made  under  the  pow- 
ers of  the  company's  act,  there  is  no  remedy  for  it  by  action,  but  by  mandom 
mta.  It  becomes  a  question  for  the  jury  whether  or  not  the  party  has  suf- 
fered any  injury,  and  if  so  for  what  amount  (R.  v.  North  Midland  Railway 
Company,  Railw.  Cas.  1 ;  Thicknesse  v.  Lancaster  Canal  Company,  4  M. 
&  W.  472 ;  see  R.  v.  Hungerford  Market  Company,  3  Mo.  &  Man.  622  ; 
Fenton  v.  Trent  and  Mersey  Navigation  Company,  9  M.  &  W.  203). 

The  Hull  and  Selby  Railway  Act  provided,  that  where  any  carriage  road, 
'*  quay,  wharf,"  &c.,  should  be  found  necessary  to  be  cut  through,  raised, 
sunk,  taken,  or  so  much  injured  as  to  be  impassible  or  inconvenient  for  passen- 
gers, &c.,  or  for  the  transporting,  conveying,  landing,  shipping,  or  depositing 
of  any  goods,  the  company  should,  before  such  cutting  or  other  work  should 
be  done,  cause  another  good  and  sufficient  road,  quay,  wharf,  dec,  to  be  set 
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out  and  made,  instead  thereof,  &c.  The  pit.  had  a  wharf  on  the-Humfaet, 
hetween  which  and  the  low-water  mark,  the  defts.  constructed  their  railway 
in  the  line  prescribed  by  their  act  of  parliament,  thereby  rendering  the 
wharf  and  the  river  inconvenient  and  dangerous:  held,  that  the  plt.'s  wharf 
was  thereby  injured  within  the  meaning  of  the  SQption,  which  was  not  con- 
fined to  an  injury  done  bodily  to  the  wharf  itself;  that  he  was  entitled  to 
have  a  new  wharf  constructed  for  him  by  the  defls.,  and  was  not  bound  to 
apply  for  compensation  under  another  section  (B^ll  v.  Hull  and  Selby  Rail- 
way Company,  6  M.  &  W.  699). 

If  false  representations  be  made  of  the  afiairs  of  an  insurance  company 
(for  instance,  in  a  prospectus  or  circular)  whereby  a  person  is  induced  to 
efiect  an  insurance  with  the  company,  an  action  on  the  case  will  lie  against 
them,  although  no  actual  pecuniary  damage  may  have  been  sustained, 
beyond  the  payment  of  premium  (Pontifex  v.  Bignold,  3  Man.  &  G.  63). 

Where  in  a  private  act  of  parliament,  incorporating  a  railway  company,  it 
is  provided,  that  no  action  shall  be  commenced  '^  against  any  person,"  for 
any  act  done  in  pursuance  of  the  statute,  unless  twenty  days'  previous  notice, 
in  writing,  shall  have  been  given  to  the  intended  defl. :  held,  that  this  provi- 
sion would  apply  to  the  company  for  whose  benefit  the  act  was  passed,  as 
well  as  to  a  single  individual  (Boyd  v.  London  and  Croydon  Railway  Com- 
pany, 4  Bing.  N.  C.  669). 

The  declaration  stated,  that  the  dells,  were  proprietors  of  a  certain  rail- 
way for  the  carriage  of  passengers,  cattle,  &c.  from  L.  to  B. ;  that  the  pit. 
delivered  to  them  nine  horses,  to  be  carried  on  the  railway,  yet  the  defl. 
took  so  little  care  in  and  about  the  carrying  and  conveying  the  said  horses, 
and  in  conducting,  6cc.,  their  carriages  upon  the  railway,  that  the  carriages 
were  thrown  down  an  embankment,  and  one  of  the  horses  killed,  and  the 
other  injured.  The  company  were  an  incorporated  railway  company,  and 
there  was  a  clause  enabling  them  to  become  carriers,  if  they  should  think 
fit,  and  that  no  action  should  be  brought  for  '*  anything  done  or  omitted  to 
be  done,"  in  pursuance  of  the  act,  unless  fourteen  days'  previous  notice  was 
given.  It  appeared  that  the  accident  was  caused  by  a  horse  straying  from 
the  adjoining  6eld,  and  lying  down  on  the  railway,  and  that  the  fence  separa- 
ting the  field  from  the  railway  had  been  removed  by  some  workmen  of  the 
company  :  held,  first,  that  no  notice  of  action  was  necessary ;  secondly,  that  an 
objection  to  the  form  of  action  should  have  been  taken  at  the  trial, 
[  *669  ]  in  which  *case  it  might  have  been  amended  (Palmer  v.  Grand 
Junction  Railway  Company,  4  M.  &  \V.  749). 

An  act  of  parliament  required,  that  before  an  action  should  be  brought  to 
recover  certain  rates,  a  demand  in  writing  should  be  made  at  the  place  of 
abode  of  the  persons  charged,  or  led  on  the  premises  charged :  held,  that  a 
demand  served  on  the  chairman  of  a  public  company,  at  a  duly  convened 
meeting,  was  good,  or  a  demand  fixed  on  the  premises  charged  (Curtis  v* 
Kent  W.  W.  Co.,  7  B.  &  C.  314).  Certain  commissioners  were  authorized 
to  appoint  a  treasurer  at  an)'  meeting  at  which  not  less  than  thirteen  com- 
missioners should  be  present,  by  writing  under  their  hands :  held,  that  it  was 
a  good  appointment  if,  at  a  meeting  of  at  least  thirteen,  a  majority  signed  the 
appointment,  and  that  it  did  not  require  thirteen  signatures  (lb.).  A  general 
order  was  given  to  the  treasurer  to  bring  an  action :  held,  that  it  authorized 
the  treasurer's  successor  to  bring  the  action  (lb.) ;  and,  that  he  might  recover 
rates  due  previous  to  his  appointment  (lb.). 

An  act  authorizing  a  company  to  construct  a  canal,  gave  certain  com- 
missioners power  to  purchase  lands,  &c.;  and  directed  them  to  make  com- 
pensation to  persons  interested  therein,  for  all  damage  sustained ;  held,  that 
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m  party  entitled  to  an  easement  over  lands  so  purchased  by  them  could  not 
maintain  trespass  for  acts  done  upon  these  lands  to  the  prejudice  of  his  ease- 
ment ;  but  as  soon  as  any  damage  was  actually  sustained,  he  ought  to  have 
claimed  compensation  under  the  act  (Thicknesse  v.  Lancaster  Canal  Com- 
pany, 4  M.  &  W.  472).    - 

Where  money  was  paid  into  a  banking-house  for  the  purpose  of  taking 
up  a  particular  bill,  which  was  then  lying  there  for  payment,  and  the  banker's 
clerk  said  at  the  time  that  he  could  not  give  up  the  bill  until  he  had  seen  his 
master,  held,  that  it  was  money  had  and  received  to  the  use  of  the  owner 
and  holder  of  the  bill,  and  could  not  be  applied  by  the  bankers  to  the  general 
account  of  the  acceptor  who  had  paid  in  the  money  (DeBernales  v.  Fuller,  14 
East,  690,  n.). 

A.  and  B.  severally  kept  cash  nt  the  same  banking-house ;  on  the  ISth 
November  A.  paid  in  a  draft  for  250/,,  drawn  byB.  in  favour  of  the  former, 
upon  the  bankers,  to  whom  the  latter  was  considerably  indebted.  The  draft 
was  received  by  the  bankers'  clerk,  without  anything  being  said  respecting  it, or 
any  entry  made  of  it  in  their  books.  In  the  course  of  the  same  day  the 
bankers  discounted  bills  for  B.  to  the  amount  of  1600/.,  the  produce  of  which 
they  expressly  appropriated  to  the  charges  of  the  day,  consisting  of  bills 
accepted  by  him  for  1342/.,  two  drafts  for  50/.  each,  given  to  other  persons, 
and  the  draft,  for  250/.  in  favour  of  A.,  which  was  presented  before  the 
latter  drafts  ;  the  bills  and  the  two  50/.  drafts  were  paid  by  the  bankers  on 
the  same  day,  leaving  a  balance  only  of  187/.  in  their  hands.  On  the  morn- 
ing of  the  14tb,  they  wrote  a  letter  to  A.,  stating  that  they  had  not  carried 
the  draft  for  250/.  to  his  credit,  but  that  they  would  "  retain  it  by  them,  in 
the  hope  of  its  being  provided  for ;"  and  they  promised  B.  that  they  would 
pay  it  when  they  had  funds.  On  that  day  the  bankers  discounted  bills  for 
B.  to  the  amount  of  699/.,  the  produce  of  which  they  specifically  appropriated 
to  claims  upon  him  amounting  to  599/.,  which  left  98/.  unappropriated  in  the 
bankers'  hands:  held,  that  they  were  liable  to  A.  for  the  amount  of  the  250/. 
draft,  in  an  action  for  money  bad  and  received,  though  they  had  not  at  any 
moment  an  unappropriated  sum  in  their  hands  sufficient  to  cover  the  draft 
(Kilsby  V.  Williams,  5  B.  &  A.  815). 

If  bankers  pay  a  cancelled  cheque,  drawn  by  a  customer  under  [  *570  ] 
^circumstances  which  ought  to  have  excited  their  suspicion  and  in- 
duced them  to  make  inquiries  before  payment,  they  cannot  take  credit  for 
the  amount  (Scholey  v.  Rambotham,  2  Camp.  485). 

A  banker  is  bound  by  law  to  pay  a  cheque  drawn  by  a  customer  within 
a  reasonable  time  after  the  banker  has  received  sufficient  funds  belonging  to 
the  customer,  and  the  latter  may  maintain  an  action  of  tort  against  the 
banker  for  refusing  payment  of  a  cheque  under  such  circumstances,  although 
he  have  not  thereby  sustained  any  actual  damage  (Margetti  v.  Williams,  1 
B.  &  Ad.  415). 

A  banker  in  London  receiving  bills  from  his  correspondents  in  the  country, 
to  whom  they  had  been  indorsed,  to  present  for  payment,  is  not  guilty  of 
negligence  in  giving  up  such  bills  to  the  acceptor  upon  receiving  a  cheque 
upon  a  banker  lor  the  amount,  although  it  turn  oul  that  such  cheque  is  dis« 
honoured  (Russell  v.  Hankey,  6  T.  R.  12). 

Where  a  customer  pays  to  his  bankers  a  cheque  drawn  upon  them  by 
another  customer,  he  must,  in  order  to  make  them  liable,  at  all  events  de- 
mand payment  or  request  that  the  amount  may  be  placed  to  his  credit  (Boyd 
V.  Emmerson,  2  Ad.  &  E.  184).  An  assent  on  the  part  of  the  banker  to 
such  a  demand  or  request,  would  raise  an  implied  promise  to  pay  or  give 
credit  for  the  amount  (ib.)«    And  where  a  customer  pays  into  a  bankers'  in 
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fhe  ordinary  way  a  chrque  drawn  upon  them  by  another  of  their  ^u^merSy 
the  bankers  are  entitled  to  the  same  lime  for-  aaoertaining  whether  thecbeqae 
will  be  paid  and  giving  notice  of  dishonour  (in  case  it  be  resolved  by  them 
not  to  pay  the  cheque),  as  in  the  case  when  the  cheque  is  drawn  upon  other 
bankers  (lb.),  and  in  such  case  no  promise  to  pay  the  cheque  on  the  part  of 
fhe  bankers  will  be  implied  from  the  absence  of  earlier  notice  (lb.). 

A.  and  B.  are  both  customers  of  C,  a  banker ;  A.  goes  to  C.'s  bank  at  a 
quarter  before  one  o'clock  on  Monday,  and,  whilst  transacting  other  business 
with  C.'s  managing  clerk,  lays  on  the  counter  a  cheque  drawn  by  B.  on  C, 
and  aays  "Place  this  to  my  account,*'  or  "credit."  No  intimation  as  to 
whether  the  cheque  would  or  would  not  be  paid  was  given.  The  clerk  did 
not  debit  B.  with  the  amount,  or  place  it  to  A.'s  credit,  or  cancel  the  cheque. 
B.  having  overdrawn  his  account,  inquiries  were  made  on  Tuesday,  the  result 
Of  which  was  that  C.  resolved  not  to  pay  the  cheque.  The  cheque  with  no- 
tice of  dishonour  was  sent  to  A.  at  his  residence  by  seven  o'clock  p.  m.  on 
Tuesday :  held,  sufficient  notice  of  dishonour  (lb.). 

If  the  Governor  and  Company  of  the  Bank  of  England  delay  to  pass  a 
power  of  attorney  for  the  transfer  of  stock  for  an  unreasonable  time,  they 
are  liable  to  answer  in  damages  for  a  loss  sustained  in  consequence  of  an 
intermediate  full  of  the  funds  (Sutton  v.  England  (Bank  of),  I C.  &  P.  193). 
Where  an  action  is  brought  against  the  Bank  of  England  for  a  breach  of 
duty  in  not  paying  dividends  due  to  the  pit.,  upon  stock  standing  in  his  name 
in  the  bank  books :  held,  on  error,  that  the  action  was  not  maintainable  for 
not  showing  that  money  had  been  actually  issued  by  the  government  to  the 
bank  to  pay  the  dividends  in  question,  at  the  time  of  the  alleged  breach  of 
duty  (England)  (Bank  of)  v.  Davis,  5  B.  dc  C.  185). 

A  party  may  recover  from  the  bank  the  dividends  arising  on  his  stock, 
although  at  the  time  the  dividends  were  payable  he  knew  the  stock  had  been 
transferred  under  a  forged  power  of  attorney  to  the  name  of  another  person^ 
and  had  omitted  to  inform  the  bank  of  that  circumstance,  and  did  not  demand 
payment  of  the  dividends  until  aAer  the  escape  of  the  offender  (Davis  v. 

En<?land  (Bank  of),  2  Bing.  393). 
[  •STl  ]  Where  a  customer  of  the  Bank  of  England  was  in  the  habit  of 
^making  his  acceptances  payable  at  the  bank,  and  one  of  such  ac- 
ceptances being  presented  for  payment  at  eleven  o'clock  in  the  morning  was 
dishonoured  for  want  of  assets,  and  was  presented  again  by  a  notary  at  six 
o'clock  in  the  evening,  when  the  same  answer  was  given ;  held,  that  the 
bank,  although  they  had  before  six  o'clock  received  assets,  were  not  bound 
to  pay  the  bill,  it  being  after  the  usual  hours  of  business  (Whitaker  v.  Eng- 
land (Bank  of),  1  C.  M.  dc  R.  744).  It  seems  it  was  the  duty  of  the  bank 
to  have  informed  the  notary  that  they  had  received  assets,  and  that  the  bill 
would  be  paid  the  following  day  (lb.). 

If  the  proprietors  of  a  scheme  to  be  carried  out  by  subscription  induce  a 
number  of  persons  to  subscribe  their  money  in  the  purchase  of  shares,  and 
the  scheme  is  abandoned  before  it  comes  into  operation,  the  subscribers  aro 
entitled  to  maintain  an  action  for  money  had  and  received  against  the  pro- 
jectors for  the  whole  money  subscribed,  free  from  any  deduction  for  ex- 
penses incurred  in  the  formation  of  the  plan  (Nockells  v.  Crosby,  3  B.  dc  C. 
814).  A  company  formed  for  the  purpose  of  making  a  railway,  one  of  the 
regulations  of  which  was  that  15,000/.,  in  shares  of  15/.,  each  should  be 
raised,  and  then  that  application  should  be  made  to  parliament,  and  which, 
after  continuing  for  rather  more  than  a  year,  was  dissolved,  because  no 
eligible  line  could  be  found.  Was  not  an  illegal  company  under  the  act  6 
Geo.  I.  c.  18,  so  that  a  party  who  bad  bought  shares  might  not  on  that 
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neeount  tetorer  "back  the  money  paid  on  them.  But  the  party  who  had 
sold  shares,  and  had  not  complied  with  the  regulation  of  the  company 
(stating  that  all  transfers  to  be  valid  must  be  approved  of  by  the  committee), 
80  that  the  transfer  to  him  was  not  a  legnl  transfer,  was  liable  to  a  person 
who  had  purchased  of  hiiTi  fof  the  recovery  of  the  money  paid,  on  the 
ground  that  the  consideration  had  failed,  although  he  did  not  tender  back 
the  scrip  receipts  he  had  received  (Kempson  v.  Saunders,  4  Bing.  5).  B. 
being  employed  by  A.  to  purchase  for  him  certain  transferable  shares  in 
an  unincorporated  company,  charged  and  received  from  him  25/.  beyond 
the  market  price  of  such  shares  at  the  time :  held,  that  an  action  would  not 
lie  to  recover  back  this  sum,  the  company  being  within  6  Geo.  I.  c.  18,  and 
the  parties  in  pari  delicto  (Buck  v.  Buck,  1  Camp.  &47 ;  see  Joint*8tock 
Registration  Act).  The  proprietor  of  shares  in  a  public  company  is  liabte 
to  a  person  to  whom  he  has  sold  them,  in  assumpsit  for  money  had  and 
received,  on  failure  of  consideration  upon  the  dissolution  of  the  company 
(Watkins  v.  Huntley,  2  C.  &  P.  410,  n.;  see  Nocikells  v.  Crosby,  3  B.  & 
C,  813;  Walstab  v.  Spottiswoode,  15  M.  &  W.  501 ;  Moore  v.  Garwood, 
19  Law  J.  15,  Ex.;  but  see  Garwood  v.  Ede,  1  Exch«  268;  Clements  t« 
Todd,  1  Bxcb.  268 ;  Jones  v.  Harrison,  2  Exch.  52 ;  Wontner  v.  Shairpe, 
4  C.  B.  404;  see  Jarrett  v.  Kennedy,  6  C.  B.  319;  Ashpitel  v.  Sercombe, 
19  Law  J.  82,  Ex. ;  Burnside  v.  Dayrell,  18  Law  J.  46,  Ex.). 

As  to  actions  of  covenant  on  the  deed  of  settlement,  see  Smith  v.  Golds- 
Worthy,  4  Q.  B.  430 ;  Hutt  v.  Giles,  12  M.  dc  W.  492). 

When  they  must  aU  he  sued  on  a  Contract,']  All  persons  who  have  a 
joint  interest  in  a  joint  contract,  at  the  time  of  its  being  entered  into,  must 
be  made  defls.  (1  Saund.  153,  n.  1,  291  b,  n.  4).  And  persons  may  be 
jointly  liable  as  partners,  not  only  by  having  expressly  contracted,  but  by 
holding  themselves  out  to  the  world  as  partners  (16  East,  174, /^ost,  573, 
590).  And  it  will  make  no  difference,  though  the  partners  may  have  agreed 
amongst  themselves  to  make  some  particular  partner  alone  liable  (3  B.  d^ 
C.  611).  And,  even  where  a  contract  was  made  by  two  partners  to  pay  a 
sum  of  money  •to  a  third  person,  "equally  out  of  their  own 
private  cash,"  it  was  held,  that  they  should  be  jointly  sued  on  it  [  *572  ] 
(1  H.  Bl.  236).  When  the  liability  of  partners  arises  from  their 
joint  interest,  such  joint  interest  must  be  contemporaneous  with  the  contract 
itself.  Where  a  man  purchases  goods,  and  another  is  afterwards  permitted 
to  share  in  the  adventure,  the  vendor  cannot  sue  the  latter  for  the  price  of 
the  goods  (Young  v.  Hunter,  4  Taunt.  582) ;  but,  where  they  agree  to  share 
in  the  future  purchase  of  goods,  a  joint  interest  attaches  the  instant  they  are 
purchased  (12  East,  421).  Partners  in  a  contract  should  also  be  joined, 
although  one  of  them  is  an  infant  (3  Taunt.  307 ;  see  ante,  p.  525) ;  unless 
the  action  be  brought  upon  such  contracts  as,  if  made  by  infants,  are  void, 
and  not  merely  voidable,  as  upon  bills,  &c.,  in  which  case  the  infant  should 
fiot  be  joined,  but  the  pit.  should  declare  on  it  as  accepted,  &c.,  by  the  adult 
partner  in  the  names  of  both  (4  Taunt.  468 ;  6  ib.  179).  And  they  miist  all 
be  joined,  though  one  of  the  partners  may  have  become  a  bankrupt  and  ob* 
tained  his  certificate  (2  M.  &  S.  23). 

Domant  Partners^  As  io  dormant  partners,  and  mere  nominal  partners, 
it  seems  they  need  not  be  joined  (3  Stark.  8  ;  1  D.  dc  R.  584 ;  3  Pri.  538 ; 
1  Stark.  272,  338;  Holt,  C.  253;  2  Camp.  302  ;  contra,  1  Marsh.  246). 
The  pit.  may,  however,  join  them,  if  he  can  prove  them  to  be  such  (7  East, 
20fti  1  H.  Bl.  37;  1  M.  dc  S.  412;  Beckham  v.  Knight,  5  Sea  619;  Do 
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Moutort  ▼.  Sounders,  1  B.  ds  Ad.  398 ;  Lloyd  v.  Arcbbowle,  2  Taunt.  327 ; 
Russell  V.  Roberts,  4  Nev.  &  M.  31).  In  Ex  parte  Chuck,  in  the  matter 
of  Starkie  (8  Bing.  469),  where  W.  advanced  to  S.  and  S.  then  carrying 
on  business  in  partnership,  24,000/.,  and  all  three  executed  a  deed,  hy 
which  joinst-stock  was  created,  but  W.  was  not  to  have  any  definite  portion 
of  the  profits,  but  was  to  have  an  account  of  the  profits  as  between  them- 
selves, so  as  to  get  2000/.,  or  2400/.  a  year,  as  the  case  might  be,  out  of 
the  profits :  held,  that  although  W.'s  name  never  appeared  to  the  world  as 
a  partner,  yet  he  was  liable  as  such. 

Whore  an  action  was  brought  by  M.,  a  bookseller,  against  a  printer,  and 
it  appeared  that  several  other  booksellers,  and  amongst  them  E.,  a  witness, 
had  a  share  in  the  work,  but  inasmuch  as  E.  had  never  contracted  with  GiU 
lett,  but  N.  was  the  only  ostensible  man,  the  court  held  that  he  was  the  only 
proper  pit.,  and.  with  good  reason,  fo^  the  only  acting  partner  might  owe 
much  money  to  the  deft.,  which  he  might  set  off;  but  if  the  pit.  and  the  dor* 
mnnt  partner  bad  sued,  that  debt  of  the  acting  partner,  could  not  be  set  off. 
*^  There  is  a  material  distinction  where  partners  are  defls.  and  where  part- 
ners are  pits. ;  if  you  can  find  out  a  dormant  partner  defl.,  you  may  make 
him  pay,  because  he  had  had  the  benefit  of  your  work,  but  a  person  with 
whom  you  have  no  privity  of  communication  in  your  contract  shall  not  sue 
you."  The  liability  of  the  parties  depends  upon  their  being  partners  at  the 
time  when  the  contract  is  made,  and  a  dormant  partner  cannot  set  up  the 

Slt.'s  ignorance  of  his  being  a  partner  to  obviate  such  liability  (see  Saville  y« 
loberison,  4  T.  R.  726,  per  Lord  Kenyon).  But  where  three  persons,  who 
appeared  to  the  world  as  partners,  stipulated  between  themselves,  that  one 
of  them  should  not  participate  in  the  profit  and  loss,  and  should  not  be  liable 
as  a  partner :  held,  that  he  was  not  liable  as  such  to  persons  who  had  notice 
of  such  stipulation  (Alderson  v.  Pope,  1  Camp.  404,  n.).  Where  A.  and  B. 
had  entered  into  a  written  engagement,  not  under  seal,  to  employ  pit.  in 
their  trade  for  a  certain  time:  held,  that  pit.  could  not  sue  C,  who  was  a 
dormant  partner  with  A.  and  B.,  the  agreement  being  in  writing  inter  partes^ 
and  it  did  not  contain  any  intimation  that  A.  and  B.  were  carrying  on  busi- 
ness as  members  *of  a  more  extensive  firm  (Beckham  v.  Knight, 
[  *573  ]  4  Bing.  N.  C.  248).  "  I  know  of  no  authority  for  introducing  the 
name  of  a  dormant  partner  into  such  a  contract.  In  implied  con- 
tracts, where  the  benefit  is  equal,  and  the  liability  not  limited,  a  dormant 
partner  may  be  included,  but  there  is  no  authority  which  extends  the  prin- 
ciple to  express  contracts"  (lb.  per  Tindal,  C.  J.).  But  it  has  been  subse- 
quently held  in  the  Court  of  Exchequer,  that  there  is  no  such  distinction 
between  contracts  by  parol  or  implied  contracts,  and  express  contracts  in 
writing  not  under  seal  (Beckham  v.  Drake,  9  M.  &  W.  79,  confirmed,  11 
M.  &  W.  815). 

Although  the  general  rule  clearly  is,  that  a  dormant  partner  is  liable,  when 
discovered,  in  all  implied  contracts  (see  Robinson  v.  Wilkinson,  3  Pri.  538; 
Winter  v.  Crowther,  1  Cr.  &  J.  316);  yet,  on  the  other  hand,  when  it  baa 
never  been  known  that  he  was  such,  he  is  not  liable  for  goods  furnished  afler 
he  has  actually  ceased  to  be  a  partner  (Evans  v.  Drummond,  4  Esp.  89 ; 
Parkin  v.  Carruthers,  3  Esp.  248 ;  see  Lloyd  v.  Ashby,  2  C.  &  P.  138). 
Creditors  are  not  bound  to  sue  dormant  partners  (1  Ch.  PI.  42 ;  De  Moutort 
V.  Saunders,  1  B.  &  Ad.  39d ;  overruling  Dubois  v.  Sudart,  1  Mar.  248 ; 
Mallett  V.  Hook,  Moo.  &  M.  88;  but  see  Bonfield  v.  Smith,  12  M.  ds  W. 
405);  even  where  the  Contract  is  in  writing,  to  which  the  dormant  partner 
is. no  party  (Buckham  v.  Knight,  1  Man.  &  6.  738 ;  overruling  same  case, 
4.Biog.  M*C.  243;  and  see  Beckham  v.  Drake,  9  M.  ds  W.  79,  supra). 
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Parcener^.]  Parceners  should,  l>erore  petition,  be  jointly  sned,  though 
they  be  entitled  to  the  estate  by  different  descents  (Rep.  t.  Hard.  39S ;  Yin. 
Abr.  Parceners).  And,  if  a  parcener  be  sued  alone  for  any  matter  relating 
to  the  property  in  co-parcenery,  he  may  plead  that  there  is  another  co-heir 
not  named  (Th.  D.  1.  5,  c.  1),  although  the  other  not -named  be  within  age, 
or  although  the  parceners  be  entitl^  by  several  descents  (42  £.  III.,  17). 
So  joint-tenants  should  be  joined  in  all  actions  relating  to  their  joint  pro- 
perty ;  and,  if  one  be  sued  alone,  he  may  plead  that  he  holds  jointly  with 
another  who  is  alive  and  not  named  (Co.  Lit.  180  b);  or  he  may  plead  joint* 
tenancy  with  his  wife,  though  the  wife  die  pending  the  writ  (Th.  D.  1.  11,  c. 
21,  s.  31,  &c.).  And  in  the  case  of  a  personal  chattle,  if  one  or  two,  or 
more  joint-tenants,  or  tenants  in  common,  by  the  sale  thereof,  convert  the 
same  into  money,  the  joint  interest  is  determined ;  and  each  having  a  sepa- 
rate interest  for  a  certain  sum,  may  support  an  action  against  the  other 
(Willes,  209;  8  T.  R.  188). 

Retiring  Partner,']  A  member  of  a  firm,  who  retires^  will  be  liable,  on 
account  of  the  remaining  members  continuing  his  name  in  the  firm,  though 
without  his  consent  or  knowledge,  unless  he  has  taken  the  necessary  pre- 
caution, as  by  giving  advertisements,  notices,  &c.,  to  the  world,  that  he  has 
discontinued  being  such  member  (Newsome  v.  Coles,  2  Camp.  617 ;  pas/,  p. 
590 ;  Waugh  v.  Carver,  2  H.  Bl.  247 ;  see  Withington  v.  Herring,  5  Bing. 
442). 

But  if  on  retiring  from  the  firm,  he  withdraws  his  name  therefrom,  the 
distinction  is  that  he  still  remains  liable,  if  he  agree  to  receive,  notwithstand- 
ing his  secession,  a  share  of  the  profits,  but  not  if  he  merely  be  entitled  to 
an  annuity  or  fixed  sum  payable  at  all  events  and  without  reference  to  the 
profits,  as  a  fund  for  payment  of  the  money  secured  to  him  (Waugh  v. 
Carver,  supra;  Grace  v.  Smith,  2  Bl.  R.  998 ;  Ex  parte  Humper,  17  Ves. 
404 ;  Ex  parte  Rawlandson,  1  Rose.  B.  C.  91). 

A.,  B.  and  C.  were  partners ;  A.  retired  from  the  firm,  whereof  notice 
was  given  to  D.,  a  creditor  of  the  firm,  who  at  the  same  time  *was 
informed  that  the  business  would  be  continued  as  heretofore  by  B.  [  *574  ] 
and C, the  remaining  partners  "who assume  the  funds  and  charge 
themselves  with  the  liquidation  of  the  partnership;"  the  balance  due  to  D. 
was  transferred  to  his  credit  by  the  new  firm  of  which  he  was  informed,  and 
to  which  he  assented.  D.  afierwards  drew  upon  the  new  firm  for  a  part  of 
this  balance,  and  they  accepted  and  paid  his  bills.  The  new  firm  became 
insolvent :  held,  that  B.  continued  liable  for  the  debt  due  to  D.  from  the  old 
firm  (David  v.  EUee,  5  B.  &  C.  196  ;  Lodge  v.  Dicas,  3  B.  &  A.  611 ;  but 
see  Kirwan  v.  Kirwan,  2  C.  ds  M.  624 ;  Thompson  v.  Percival,  3  Nev.  & 
M.  167).  C,  M.,  and  R.  carried  on  business  under  the  name  of  J.  K.  and 
Sons,  and  being  indebted  to  A.;  C.  retired  from  the  partnership  and  M.  and 
N.  agreed  to  liquidate  all  the  afiairs  of  the  partnership.  M.  afterwards 
retired  and  notice  of  both  dissolutions  appeared  in  the  Ga2sette.  N.  then 
took  in  a  new  partner,  and  the  business  was  carried  on  in  the  old  nanfie. 
A.'s  account  was  transferred  to  the  new  firm,  and  he  received  accounts  and 
payments  from  them,  but  it  did  not  appear  that  he  ever  saw  the  Gazette,  or 
that  either  he  or  the  new  partner  ever  agreed  to  the  substitution  of  the  re- 
sponsibility of  the  new  firm  for  that  of  the  old  :  held,  that  the  three  original 
partners  were  not  released  from  their  responsibility,  but  were  liable  at  the 
suit  of  A.  (Kirwan  v.  Kirwan,  supra).  H.  an  officer  in  the  king's  forces  in 
India,  in  1815,  deposited  money  with  A.,  B.,  C,  and  D.,  bankers  at  C, 
trading  under  the  firm  of  A.  and  Co.    In  1818  A.  came  to  England,  having 
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executed  a  deed,  whereby  he  was  to  cease  to  be  a  partner  in  1882,  and  B. 
was  to  come  in,  in  his  place.  In  1822  this  agreement  was  carried  into 
efiect,  and  the  dissolution  was  announced  in  the  Gazette.  It  was  the  prac* 
tice  of  the  firm  to  give  notice  of  changes  of  partnership  to  their  customers 
by  circular  letters.  There  was  no  proof  that  any  letter  reached  H.  announc- 
ing A.'s  retirement.  In  1822  A.  became  a  candidate  for  a  seat  in  the  direc- 
tion of  the  Bast  India  Qompany,  and  repeatedly  published  an  address  to  the 
proprietors  of  that  stock  in  the  newspapers,  stating  that  his  connection  with 
mercantile  affairs  in  India  had  ceased.  Two  of  these  newspapers  were  taken 
in  at  the  town  where  H.  was  resident.  The  accounts  current  of  A.  and  Co. 
were  transmitted  to  H.  from  1817  to  1832^  and  the  rates  of  interest  allowed 
by  them  varied  several  times  af\er  the  year  1822.  In  1831  H.  executed  a 
power  of  attorney  to  the  then  members  of  the  firm  of  A.  and  Co.  to  collect 
the  effectcr  of  a  testator  in  India.  In  1832  A.  and  Co.  failed.  In  1833  H. 
executed  another  power  of  attorney  to  C.  (who  also  had  then  retired  from 
the  firm)  to  prove  debts  against  the  estate  of  the  bankrupts  (naming  them 
and  describing  them  as  carrying  on  business  under  the  firm  of  A.  and  Co.), 
and  to  receive  dividends :  held,  that  there  was  sufficient  evidence  to  go  to 
the  jury  to  show  that  H.  knew  that  A.  had  retired  from  the  firm  and  E.  had 
come  in  his  place,  and  that  he  had  agreed  to  discharge  A.  from  his  liability, 
and  take  the  new  firm  as  his  debtors  (Hart  v.  Alexander,  2  M.  &  W.  484). 
But  where  S.  and  others  carried  on  business  under  the  name  of  the  '*  Plas 
Madoe  Colliery  Company;"  S.  withdrew  from  the  firm,  which  afterwards 
became  indebted  toC.  no  notice  having  been  given  to  C.  or  the  public  of  S.'s 
withdrawal :  'held,  that  S.  was  not  liable  for  the  debt,  for  the  name  of  the 
company  did  not  give  any  information  of  the  parties  composing  it,  and  there 
was  not  any  sufficient  evidence  that  S.  had  ever  while  a  partner  represented 
himself  as  such  to  C.,or  appeared  so  publicly  in  that  character  that  C.  must 
have  been  presumed  to  know  it  (Carter  v.  Whaliey,  1  B.  &  Ad.  11 ;  Heath 
V.  Samson,  1  Nev.  6c  M.  104). 

*  Where  Contract  joint  and  severed.]  When  parties  cootract 
[  *575  ]  joinUy  and  severally^  they  may  be  sued  jointly  in  assumpsit,  as 
the  one  thereby  makes  himself  responsible  for  tlie  other,  or  sepa- 
rately. Therefore,  where  two  several  tenants  of  a  farm  agreed  with  a  suc- 
ceeding tenant,  to  refer  to  arbitration  certain  matters  in  dispute  respecting 
the  farm,  and  jointly  and  severally  promised  to  perform  the  award,  and  it 
was  awarded  that  a  sum  of  money  should  be  paid  by  each  of  the  two  to  the 
third,  it  was  held,  that  they  were  liable  to  be  sued  jointly  fur  the  sums 
awarded  to  bo  paid  by  each  (Mansell  v.  Burrage,  7  T.  R.  352).  But,  if 
there  be  more  than  two  several  parties  to  a  joint  and  several  contract,  it  is 
usual  to  sue  all  jointly,  or  each  separately  (3  T.  R.  782  ;  1  Saund.  291  e)\ 
and  in  some  cases  where  the  party  declares  on  an  express  contract,  it  is 
necessary ;  but  where  pit.  sued  three  persons,  and  declared  on  a  bill  of  ex- 
change drawn  upon  and  accepted  by  three  persons,  and  it  was  proved  to 
hate  been  drawn  and  accepted  by  three  jointly  with  a  fourth,  pit.  recovered, 
and  it  was  held  to  be  no  variance  (Mountstephen  v.  Brooke,  1  B.  &  A.  224). 
It  is,  however,  advisable  to  sue  separately ;  for,  in  the  case  of  a  joint  action, 
if  one  of  the  defls.  die  afler  judgment,  and  before  execution,  there  is  no 
remedy  at  law  against  the  assets  of  the  deceased  (Com.  Dig.  Action,  K.  4; 
2  Saund.  50  a).  But,  if  the  pit.  proceed  separately,  the  executor  of  the 
deceased,  as  well  as  the  survivor,  continues  severally  liable  at  law  (2  Burr. 
1190).  It  has  been  held,  that  overseers  are  not  jointly  liable  for  money  lent 
to  one  overseer  as  such,  unless  ail  expressly  proniae  to  pay  (S  Stark.  65 ; 
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9  B*  &  A.  89).  And  though  several  parishioners  joined  at  a  vestry,  ia 
signing  an  order,  authorizing  two  churchwardens  to  repair  the  church,  such 
parishioners  are  not  jointly  or  separately  iiahla  (Lanchester  v.  Trewer,  2 
Bing.  361 ;  Same  v.  Tricker,  1  Bing.  201). 

Survivors,]  Where  one  of  the  partners  dies,  pit.  must  sue  the  survivor 
alone,  without  adding  the  excutor  of  the  deceased  partner  (Garth.  170,  171 ; 
3  Lev.  290);  and  the  survivor  will  be  liable  in  his  own  right,  without 
alleging  him  to  be  a  surviving  partner  (2  T.  R.  479). 

F.,  a  partner  in  a  banking-house,  transferred  stock  out  of  the  name  of  K., 
in  the  books  of  the  Bank  of  England,  under  a  forged  power  of  attorney,  and 
without  the  authority  of  K.,  and  caused  the  produce  to  be  mixed  with  the 
money  of  the  drm ;  F.  having  been  convicted  of  another  forgery  was  exe* 
cuted :  held,  that  K.  might  recover  the  amount  against  the  surviving  part- 
ners in  an  action  for  money  had  and  received  (Marsh  v.  Keating,  1  Bing. 
N.  C.  198).  • 

The  mode  of  taking  advantage  of  the  omission  of.  a  partner  in  a  contract 
as  deft,  has  been  already  noticed  {ante^  p.  545,  573).  It  is  no  variance  to 
omit  a  person  who  must  be  joined  as  a  deft.  The  non-joinder  must  be 
pleaded  in  abatement  (1  Saund.  291  d,  n.  4).  If  too  many  parties  be  made 
defts.,  and  the  objection  appear  on  the  pleadings,  the  dcAs.  may  demur, 
move  in  arrest  of  judgment,  or  bring  error  (7  T.  R.  352) ;  and,  if  the  objec- 
tion do  not  appear  on  the  pleadings,  the  pit.  will  be  nonsuited  at  the  trial  on 
failing  to  prove  the  partnership  of  all  (1  East,  52;  1  Lev.  63;  1  Esp.  363; 
1  Ch.  PI.  34). 

Where  they  should  he  jointly  sued  for  Torts,]  In  cases  of  torts,  partners, 
as  such,  can  seldom  be  guilty  in  their  joint  capacity :  the  law,  in  some 
cases,  however,  considers  them  as  joint  trespassers,  and  renders  them  liable 
to  the  consequences  which  attach  to  the  wrongdoer  himself  (Gow,  160). 

•With  respect  to  actions  of  tort,  such  as  trespass  q,  c,  f,  or  for 
taking  goods,  trover,  case  for  malfeasance  or  nonfeasance,  if  one  [  *576  ] 
only  of  two  or  more  joint  tenants,  parceners,  tenants  in  common, 
partners,  executors,  assignees  of  bankrupts,  and  others  who  regularly  ought 
to  join,  bring  any  such  actions,  the  deft,  must  plead  the  omission  in  abate- 
ment, and  cannot  give  it  in  evidence  under  the  general  issue,  or  in  any  other 
way,  or  by  pleading  in  bar,  or  in  arrest  of  judgment,  or  though  the  matter 
be  found  specially,  or  appear  upon  the  (ace  of  the  declaration,  or  any  other 
pleading  of  the  pit.  (2  Saund.  291  i»,  and  cases  cited;  5  T.  R.  651). 

Form  of  Pleadings, 

Declaration,']  There  is  nothing  peculiar  relating  to  the  form  of  the 
pleadings,  except  that  care  must  be  taken  that  all  the  causes  of  action  be 
stated  to  be  joint  (1  Ch.  PI.  183).  In  an  action  against  a  surviving  partner, 
n  cause  of  action  against  him  only  may  be  proved  (1  B.  &  A.  29 ;  2  Chit. 
Rep.  436). 

The  creditors  of  a  corporation  or  company  carrying  on  the  business  of 
bankers  in  England,  under  the  provisions  of  7  Geo.  IV.  c.  46,  and  for  which 
a  public  officer  resident  in  England  has  been  appointed  in  manner  prescribed 
by  the  act,  must  sue  the  corporation  or  company  in  the  manner  pointed  out 
)>y  the  9th  section  of  it ;  it  is  not  competent  for  them  to  waive  that  mode, 
and  sue  the  individual  members  at  common  law  (Stevens  v.  Greaves,  6  Jur. 
1146,  Exch. ;  see  Stewart  v.  Dunn,  7  Jur.  178).     SemUe^  that  it  would  apt 


679  PARTNERS. 

be  competent  for  them  to  do  so,  even  if  no  public  officer  were  appointed,  or 
he  were  beyond  the  jurisdiction  of  the  court,  and  that  the  corporation* or 
connpany  are  compellable  at  all  times  to  appoint  a  public  officer,  resident 
within  the  jurisdiction  (lb. ;  see  Blewitt  v.  Gordon,  1  DowL  N.  S.  815). 
Where  the  act  under  which  the  company  was  instituted  was  difierent  in  its 
terms,  see  also  Beech  v.  Eyre,  6  Sco.  N.  R.  627. 

In  an  action  on  a  policy  declaring  that  the  pit.  should  be  entitled  to  a 
remuneration  out  of  the  society's  funds  in  case  of  loss  by  fire  happening  to 
the  properly  therein  specified,  and  stipulating  that  neither  of  the  directors 
who  signed  the  policy,  nor  the  pit.,  nor  the  holder  of  it,  should  as  members 
of  the  company,  be  liable  to  any  demand  for  loss  except  under  the  articles 
establishing  the  society,  and  as  was  provided  by  the  same,  it  is  sufficient  to 
aver  in  the  declaration  that  the  funds  of  the  association  are  sufficient  to 
satify  the  amount  of  the  loss  (Andrew. v.  Ellison,  6  Moo.  199;  see  Alchorne 
V.  Saville,  ib.  202), 

.  Plea.l  A  scheme  is  not  within  the  Bubble  Act,  6  Geo.  IV.  c.  18,  "  unless 
it  is  formed  for  the  purpose  of  carrying  on  some  mischevious  project  or  un- 
dertaking, and  unless  it  can  be  predicated  of  it  that  it  is  likely  to  tend  to  the 
common  grievance,  prejudice,  and  inconvenience  of  his  majesty's  subjects, 
or  great  numbers  of  them,  in  their  trade,  commerce,  or  other  lawful  affairs" 
(Nockells  V.  Crosby,  3  B.  &  C.  814,  per  Bayley,  J.,  where  it  was  agreed 
that  a  tontine  company,  the  funds  of  which  were  to  be  invested  in  the  public 
securities,  and  not  engaged  in  speculation,  was  not  within  the  act).  In  order 
to  support  the  objection  of  itletrality,  it  is  necessary  either  that  the  association 
should  have  been  found  by  a  jury  to  have  been  a  nuisance  in  point  of  fact, 
or  that  the  nature  itself  of  the  undertaking  must  be  such  as  not  to  admit  of 
any  other  conclusion  in  point  of  law  (Harrison  v.  Heathorn,  6  Sco.  785). 
So  where  2500  (to  be  extended  to  20,000)  persons  covenanted,  by  deed  of 

co-partnership,  *to  raise  20,000/.,  by  subscription  of  ll,  a  share, 
[  *'577  ]  for  the  purpose  of  buying  corn  and  making  bread,  and  dealing  in 

and  distributing  flour  or  bread  amongst  the  partners,  under  the 
name  and  firm  of  the  "  B.  flour  and  bread  company,"  and  under  the  manage- 
ment of  a  committee,  and  covenanted  that  no  partner  should  haid  more  than 
twenty  shares,  unless  the  same  should  come  to  him  by  marriage,  &c.,  or 
act  of  law,  and  that  each  member  should  weekly  purchase  of  the  partnership 
a  certain  quantity  of  bread  or  flour  not  exceeding  a  shilling  in  value  for  each 
share,  as  the  committee  should  appoint,  and  that  no  partner  should  assign  his 
shares  unless  the  assignee  should  covenant  with  the  other  partners  for  the 
performance  of  all  covenants  in  the  original  deed.  The  jury  found  specially, 
on  an  indictment  for  a  public  nuisance  under  the  act,  that  the  company  was 
originally  established  (when  provisions  were  high)  for  laudable  purposes, 
and  for  more  regularly  supplying  the  town  of  B,  and  its  neighbourhood  with 
bread  and  flour,  and  that  the  same  wns  and  still  is  beneficial  to  the  inhabi- 
tants at  large,  but  is  prejudicial  to  the  bakers  and  millers  of  the  town  and 
and  neighbourhood  in  their  trades.  The  court  gave  judgment  for  the  defb., 
considering  the  case  not  to  be  a  nuisance  within  the  act  (R.  v.  Webb,  14 
East,  406). 

Where  it  appeared  that  the  defl.  in  1807  had  published  two  different 
schemes.  One  of  them,  "  A  prospectus  for  the  London  Paper  Manufacturing 
Company,"  the  other,  "  A  prospectus  of  the  intended  London  Distilling  Com- 
pany, for  making  and  rectifying  Genuine  British  Spirits,  Cordials  andOom* 
pounds."  The  first  proposed  to  raise  by  subscription  50,000/.,  by  2500  trans- 
ferable shares  of  50/.  each,  payable  by  instalments,  not  exceeding  10/.  per 
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eent,  tfae  whole  to  be  under  a  deed  of  trust  or  enrolment  in  chancery,  bj/i 
uhick  no  party  {il  tats  saitl)  tcould  U  accovnUiblefor  more  Uian  the  sum, 
subscribed  under  the  reguiafiotts  then  stipulated.  The  prospectus  of  the 
second  scheme  contained  a  similar  announcement.  Held,  that  they  were 
both  illegal  (R.  v.  Dodd,  9  East,  516  ;  see  Blundell  v.  Winsor,  8  Sim.  601 ; 
and  see  Walburn  v.  Ingilby*  1  My  I.  &  K.  61). 

There  was  no  objection,  upon  6  Geo.  1.  c  IR,  ss.  18, 19,  as  for  a  public 
nuisance  and  grievance,  to  articles  of  agreement,  whereby  fifty  persons 
agreed  to  raise  200  shares,  at  Uli)L  each,  by  small  monthly  subscriptions, 
for  building  houses  for  each  other,  every  holder  paying  interest  on  his  sharca 
till  paid  up,  with  a  stipulation  for  the  members  to  employ  certain  tradesmen 
only  in  the  building,  with  power  to  each  member  to  sell  his  shares  apd  trans*^ 
fer  them  in  the  books  of  the  society,  provided  that  the  purchases  should  be 
approved  of  at  a  meeting  of  the  society,  and  should  on  his  admission  be- 
come a  party  to  the  original  articles  (Pratt  v.  Hutchinson,  15  East,  511). 

An  association  will  be  illegal  if  the  prospectus,  without  containing  any  ex* 
press  pretence  of  limited  liability,  show  that  such  was  the  conclusion,  which 
the  directors  of  the  company  intended  the  public  to  draw  from  it  (Duvergier  v. 
Fellows,  5  Bing.  248 ;  Garrard  v.  Hardy,  6  Sco.  N.  R.  476  ;  Harrison  v. 
Heathorn,  ib.  735).  \ 

Under  the  Bubble  Act  it  was  held,  that  in  the  absence  of  any  declaration, 
either  express  or  implied,  on  the  part  of  the  projectors  of  an  association,  that 
the  subscribers  should  by  mere  transfer  of  their  shares  get  rid  of  all  liabiliry 
incurred,  the  mere  fact  that  by  the  constitution  of  the  company  the  shares 
were  to  be  generally  transferable  rendered  ii  illegal.  Thus,  where  B.  being 
employed  by  A.  to  purchase  for  him  certain  transferable  shares  in  an  unin- 
corporuted  company,  charged  and  received  from  him  25/.  beyond  the  market 
price  of  such  shares  at  the  lime:  held,  that  an  action  would  *ootlie 
to  recover  back  this  sum,  the  company  being  wiihin  the  Bubble  [*  578  ] 
Act,  and  the  parties  in  pari  delicto^  and  an  indictment  was  held  not 
to  lie  for  a  conspiracy  to  deprive  a  man  of  the  oflice  of  secretary  to  an  unin« 
cbrporated  joint-stock  company  with  transferable  shares,  for  acting  as  such 
is  an  office  under  the  Bubble  Act  (R.  v.  Stratton,  1  Camp.  549,  n  ;  see  Ellison 
V.  Bignold,  2  J.  dc  W.  503,  Ch.).  In  an  action  of  assumpsit  for  work  and 
labour  and  money  expended  in  the  purchase  of  shares  in  a  concern  called  the 
^^  Equitable  Loan  Bank  Company,"  it  appeared  that  the  company  professed 
to  have  a  capital  of  2,000,000/.,  in  shares  of  50/.  each ;  that  a  deposit  of  1/. 
per  share  was  required  on  the  delivery  of  certificates  for  shares  to  the  holders ; 
that  the  shares  were  to  be  transferable  withour  any  restriction,  and  that  the 
holders  were  to  be  subject  to  such  regulations  as  might  be  contained  in  any 
act  of  parliament  passed  for  the  government  of  the  society,  and  in  the  mean 
time  to  such  regulations  as  might  be  made  by  a  committee  of  management, 
and  no  evidence  was  given  as  to  the  particular  objects  or  tendency  of  the 
company :  held,  that  the  company  were  to  be  considered  illegal  and  within 
the  operation  of  the  Bubble  Act,  as  having  transferable  shares,  and  affecting 
to  act  as  a  body  corporate  without  authority,  by  charter  or  act  of  parliament, 
and  that  the  pit.  consequently  could  not  maintain  his  action,  as  it  arose  out 
of  an  illegal  transaction  (Josephs  v.  Febrer,  3  B.  &  C.  639).  And  where  a 
company  had  been  formed  for  the  purpose  of  making  a  railway ;  the  shares 
were  intended  to  be  generally  transferable,  but  it  was  agreed  that  nothing 
should  bo  dono  until  an  act  of  imrliamenl  should  have  been  attained:  held, 
that  under  the  Bubble  Act  this  would  have  been  an  illegal  company,  on  ac- 
count of  the  transferability  of  the  shanks,  but  for  the  last  proviso,  that  the 
act  was  to  be  obt  ioei)  bolore  doing  anything  (Kemnson  v.  Saunders,  4  Bing. 

VouII.  ai9 
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ft.  See  a  ^iery  cleor  eornmentary  upon  the  principle  invokred  id  these 
by  Mr.  Wordsworth  in  his  work  on  Joint-Stock  Companiesy  241).  At 
common  law  it  appears  that  the  transferability  of  the  stock,  though  totally 
onrestrainod,  forms  no  substantial  objection  to  the  constitution  of  the  ooropa« 
Mjy  therefore  a  plea  framed  in  the  very  words  of  the  Bubble  Act  was  held 
since  its  repeal  to  be  no  answer  to  a  claim  arising  out  of  the  relations  of  a 
company  with  a  stock  so  constituted  (Harrison  v.  Heathorn,  6  Sco.  N.  R. 
735 ;  Garrard  v.  Hardey,  ib.  476  ;  see  London  Grand  Junction  Railway  Coni> 
pany  v.  Freeman,  2  Man.  ds  G.  6U6 ;  Jackson  v.  Cocker,  4  Beav.  59.  But 
see  7  &  8  Vict.  c.  110,  Wordsworth's  Joint*Stock  Companies,  243). 

A  co-pamership  consisting  of  more  than  six  persons  carrying  on  the  busi- 
ness of  bankers  within  sixty  miles  of  London,  cannot  legally  in  the  course 
of  such  business  accept  a  bill  of  exchange  payable  at  less  than  six  months 
firom  the  time  of  ^ving  such  acceptance,  such  a  course  of  dealing  being  con* 
trary  to  3  &  4  Will.  IV.  c.  98,  and  the  other  acts  now  in  force  respecting 
the  Bank  of  England  (England  (Bank)  v.  Anderson,  3  Bing.  N.  C.  589;  4 
Sco.  60).  Qu€Brey  whether  an  acceptance  given  by  more  than  six  persons 
carrying  on  the  business  of  bankers,  but  not  as  bankers,  or  by  more  than  six 
persons  as  bankers,  hut  given  in  payment  of  their  private  debt,  as  for  goods 
sold,  or  salaries  of  clerks,  or  rent,  or  the  like,  would  or  would  not  fall  within 
the  restrictions  of  the  bank  act,  as  to  the  acceptanoe  by  companies  consisting 
of  more  than  six  persons,  of  bills  of  exchange  of  a  less  date  than  six  months 
(lb.;  4  Sco.  107). 

The  acceptance  by  a  banker  of  a  bill  drawn  by  a  customer  on  account  o[ 
money  of  the  latter,  in  the  hands  of  the  banker,  is  a  borrowing  of  money 
on  the  acceptor's  bill  within  the  meaning  of  the  bank  *acts  (Ib. 
[*579  ]  1*20).  The  acceptance  by  a  banker  of  a  bill  drawn  upon  him  by 
a  customer  at  a  distinct  day  for  the  payment  of  the  drawer's  money 
in  the  hands  of  the  drawee,  is  a  borrowing  of  money  on  the  acceptor's  bill, 
within  the  bank  acts  (Ib.  118).  A  London  joint-stock  bank  (being  a  part- 
nership in  London,  consisting  of  more  than  six  persons)  agreed  with  a  bank 
In  Canada,  that  G.  P.,  manager  of  the  London  joint-stock  bank,  but  not  a 
partner  therein,  should  accept  bills  drawn  by  the  Canadian  bank,  payable 
at  a  date  earlier  than  six  months,  and  that  the  London  joint-stock  bank 
would  provide  funds  for  the  payment  of  such  bills:  held,  that  the  acceptance 
of  such  bills  in  execution  of  such  agreement  was  unlawful  within  the  Bank 
of  England  acts ;  and  2nd]y,  would  not  have  been  lawful  even  tf  the  Lon* 
don  joint*stock  bank  had  at  the  time  of  such  acceptances  in  their  hands 
funds  of  the  Canadian  bank  equal  to  the  amount  of  the  bill ;  nor,  3dly,  if 
without  such  funds  in  the  hands  of  the  London  joint-stock  bank,  the  hills 
had  been  accepted  by  G.  P.,  on  the  credit  of  a  contract  by  the  Canadian 
bank  to  remit  such  funds  to  meet  the  acceptances ;  4th,  that  the  Bank  of 
England  might  maintain  an  action  against  the  London  joint^stock  bank, 
founded  on  such  transactions  (Booth  v.  England  (Bank  of),  2  Sco.  N.  R. 
701 ;  6  Bing.  N.  C.  415 ;  affirmed  in  Dom.  Proc.  2  Jur.  510). 

Where  a  company  authorized  by  act  of  parliament  to  raise  money  for 
certain  purposes,  has  given  a  bond  purporting  to  be  for  a  sum  borrowed  and 
advanced  conformably  to  the  act,  it  is  not  sufficient  for  them  to  plead  to  an 
action  on  such  bond,  that  it  was  executed  oolourably,  and  that  the  money  in 
(bet  was  not  borrowed  or  lent  for  the  purposes  of  the  statute  as  the  obligae 
well  knew,  the  pleas  not  disclosing  any  fraud  done  to  the  shareholders  io 
the  com|mny  (Hili  v.  Man.  and  Salford  Waterworks  Company,  2  B.  ds  Ad. 
545). 

See  pleas  by  one  public  company  sued  by  another,  denying  that  pit.  was 
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public  officer,  that  there  was  no  such  co-partoerBhip  as  defb.,  and  that  it  did 
Dot  carry  on  business  as  alleged  (Steward  v.  Dunn,  11  M.  &  W.  63).  A 
plea  of  deA.'8  personal  bankruptcy  was  disallowed  (lb.). 

That  the  action  only  accrued  against  the  ded,  as  the  member  of  a  public 
company,  and  that  the  registered  public  officer  ought  to  have  been  sued 
(Steward  v.  Dunn,  10  M.  &  W.  711). 

Pleas  to  declarotion  for  not  transferring  or  accepting  railway  shares  will 
be  similar  to  those  under  *^  Salk  of  Goods."  (See  Woolmer  v.  Toby,  Q. 
B.,  E.  T.  1846 ;  Walstab  v.  Spottiswoode,  15  M.  &  W.  501). 

Pi>a,  Tetukr  of  Amends."]  See  a  form  of  this  plea  in  Ch.  PI.,  by  Pear- 
son, 673,  in  an  action  against  a  railway  company  for  neglect,  &c.,  to  the 
plt.'s  injury  (lb.). 

See  a  plea  justifying  expulsion  of  pit.  from  a  railway,  and  justifying 
taking  pit.  before  a  magistrate  under  3^4  Vict.  c.  97,  for  trespassing  on 
the  railway  (Manning  v.  South-Eastern  Railway  Company,  12  M.  &  W. 
287). 

Defence^'Set't^  between  Company  and  individual  Members.']  It  is  pro- 
vided that  no  claim  or  demand  of  any  member  of  a  joint  stock  banking 
company,  in  respect  of  his  share  of  the  partnership  property,  shall  be  set 
off,  either  at  law  or  in  equity,  against  any  demand  which  the  company  may 
have  against  the  member  on  account  of  any  other  matter  or  thing  what* 
soever  (1  de  2  Vict,  c  96,  s.  4,  and  3  &  4  Vict  c.  Ill ;  see  Ex  parte  Da* 
vidson.  Law  J.,  1842, 1 ;  Ex  parte  Law,  1  M.  D.  ds  De  G.  16 ;  1  Mont.  & 
Ch.  590). 

*To  an  action  against  one  of  the  members  of  a  joint-stock  com- 
pany, which  was  by  a  private  act  of  parliament  to  sue  and  be  [  *580  ] 
sued  in  the  name  of  its  secretary  or  one  of  the  directors,  the  deft* 
pleaded,  that  he  was  a  member  of  the  company  but  not  the  secretary  or 
director,  and  that  the  promise,  &c.,  was  made  by  him  jointly  with  the  other 
members  of  the  company,  and  not  otherwise :  held,  not  an  issuable  plea 
(Blewitt  v.  Gordon,  Law  J.  201,  Q.  B.  (1842)  ). 

By  4  Vict.  c.  14,  s.  1,  merely  re-enacting  the  provision  of  the  1  &  2 
Vict.  c.  10,  8.  1,  no  association  or  co-partnership  or  contract  entered  into 
by  any  of  them,  to  be  illegal  or  void  by  reason  only  of  spiritual  persons 
being  members  of  such  association.  Before  ihe  1  &  2  Vict.  c.  10,  s.  1,  it 
was  held,  that  clergymen  could  not  be  members  of  a  joint-stock  banking 
company  (Hall  v.  Franklin,  3  M.  dc  W.  259). 

Where  the  pit.  sued  as  the  payee  of  a  note  made  payable  on  demand  to 
^  the  Manager  of  the  Provincial  Bank  of  England,"  but  did  not  sue  as  a 
public  officer,  held  that,  upon  proof  that  he  was  in  fact  the  manager,  and 
tliat  a  demand  bad  been  duly  made  on  behalf  of  the  bank,  the  pit.  was 
entitled  to  recover;  and  that  m  the  absence  of  a  plea  that  the  bank  was 
established  under  the  provisions  of  the  7  Geo.  IV.  c.  46,  and  that  the  plu 
was  not  the  public  officer,  it  was  not  necessary  for  the  pit.  to  show  that  he 
was  not  such  public  officer  (Robertson  v.  Stewart,  1  Sco.  N.  R.  419). 

A  public  officer,  as  he  is  a  mere  parliamentary  deft.,  will  not  be  allowed 
to  plead  that  he  has  ceased  to  be  such  before  the  action  was  commenced, 
without  an  affidavit  of  the  fact,  for,  in  effect,  it  is  a  plea  in  abatement,  but 
does  not  give  a  better  writ.  U  he  become  bankrupt,  he  cannot  pleud  bis 
bankruptcy  to  the  whole  actron,  but  onfy  so  far  as  lie  himself  is  ccm* 
cerned  (Wood  v.  Marston,  7  Dowl.  P.  C.  865;  Steward  v.  Dann,  11  M.  dt 
W,  63). 
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In  Ncedham  v.  Lnw,  11  M.  &  W.  400,  a  plea,  that  the  deO.  was  nnt  th» 
public  officer  at  fho  time  of  the  commencemeQt  of  the  suit,  was  refused  to 
be  allowed  in  addition  to  a  plea  of  fraud,  &c. 

Evidence  for  Plaintiff. 

Evidence  of  the  Existence  of  a  Jj^ankip^-Cowpany.']  The  7  Geo,  IV. 
c.  46  makes  the  returns  rendered  to  the  Stamp-office  evidence  that  the  par« 
ties  named  therein  were  members  at  the  date  of  the  returns  (Cross  v.  Law, 
6  M.  &  W.  219).  But  this  is  not  the  only  admissible  evidence,  it  may  be 
upved  aiiunfle  (Edwards  v.  Buchannon,  3  B.  &  Ad.  788 ;  U.  v.  Brand,  8 
(Xdr  P.  143;  Armitage  v.  Harmer,  3  B.  &  Ad.  793).  So,  the  returns  ara 
not  the  only  admissible  evidence  to  prove  the  existence  of  a  banking  com- 
pany under  that  act  (R.  v.  James,  7  C.  &  P.  653). 

To  entitle  a  joint-stock  b  inking  company  to  sue  by  its  public  officer,  pur- 
suant to  7  Geo.  IV.  c.  46,  it  is  sufficient  if  in  the  return  made  at  the  Stamp- 
office  he  be  described  as  A.  B.,  Esq.,  of  &c.,  a  public  officer  of  the  co-part- 
nership; at  least  in  the  absence  of  proof  that  he  had  any  specific  office,  it 
will  not  be  presun)ed  that  he  was  mure  than  an  officer  appointed  for  the  pur- 
pose of  suing  and  being  sued  (Armitage  v.  Hamer,  3  B.  &  Ad.  793);  and 
the  right  to  sue  by  such  officer  is  not  defeated,  if  it  appear  that  in  such 
return  the  places  of  abode  of  one  or  more  of  the  partners  are  omitted, 
there  being  no  evidence  that  the  return  varies  in  this  respect  from  the  com- 
pany's books ;  and  if  such  proof  were  given,  semljle  that  the  return,  if 
correct  as  to  the  public  officers,  would  still  be  sufficient  to  maintain  an 
action  (lb.). 

A  copy  purporting  to  be  a  certified  copy  of  the  return  made  to 

[*581  ]    the  •Stamp-office,  under  the  7  Geo.  IV.  c.  46,  s.  4%  and  of  the 

affidavit  of  the  officer  verifying  it,  will  be  evidence  on  a  traverse  of 

the  nomination  and  appointment  of  a  public  officer  (Steward  v.  Dunn,  12 

M.  &  W.  655;  8  &  9  Vict.  c.  113). 

The  secretary  or  other  public  officer  is,  also,  to  make  out  on  oath  as  oden 
as  occasion  may  render  necessary,  and  transmit  to  the  Stamp-office  a  further 
return  of  the  name  of  the  person  appointed  a  new  or  additional  public  officer, 
and  of  any  person  who  shall  have  ceased  to  be  a  member  of  the  company  f 
and  of  any  person  who  shall  have  become  a  member  of  it,  cither  in  addition 
to,  or  in  place  of  any  former  member,  and  of  the  name  of  any  new  or  addi- 
tional town  where  their  bills  and  notes  are  or  are  intended  to  be  issued,  and 
where  the  same  are  to  be  made  payable  (7  Geo.  IV.  c.  46,  s,  8) ;  and  they 
are  also  to  be  filed  and  registered  at  the  Stamp-office,  and  certified  copies 
under  the  hand  of  a  commissioner  of  stamps  and  tuxes  is  made  evidence  of 
the. appointment  of  the  public  officers  named  in  the  return ;  and,  also,  of  the 
fact  that  all  persons  named  therein  as  members  of  the  company,  were  mem- 
bers of  it  at  the  date  of  such  return  (lb.  s.  6).  If  these  returns  are  made  out 
of  time,  or  if  it  do  not  appear  on  the  face  of  them  that  the  person  before 
whom  they  were  verified  on  oath  was  a  justice  of  the  peace,  they  are  still 
admissible  in  evidence,  fur  the  provisions  with  reference  to  them  are  merely 
directory  (Bosanquetv.  Woodford,  5  Q.  B..dIO). 

Af\er  his  appointment  he  is  presumed  to  continue  public  officer,  unless 
the  contrary  be  shown.  And  where  the  co-partnership  deed  contained  a 
stipulation  that  if  the  public  officer  should  become  bankrupt  he  should  be 
disqunlifiiid,  and  bis  office  becomi  vacant ;  this  was  held  to  mean  that  he 
should  be  the  public  officer  at  the  election  of  the  company,  and  not  abso- 
lutely (Steward  v.  Dunn,  supra).     Where  ihu  deft,  gave  a  cognovit  in  a 
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suit  hy  a  public  officer,  and  before  judgment  was  entered  the  officer  was 
amoved  from  his  office,  but  his  nnmo  as  pit.  on  the  record  had  not  been 
altered,  and  judgment  was  signed  in  his  name,  and  the  deft,  was  arrested 
upon  a  ca.  sa.  issued  upon  the  judgment;  the  court  allowed  the  record  and 
suit  to  be  amendvd  upon  the  application  of  the  banking  company,  who  were 
the  real  pits.,  hy  the  insertion  of  the  name  of  the  new  public  officer,  nunc 
pro  tunc,  and  refused  to  set  aside  the  judgment,  on  the  ground  of  the  irregu* 
larity  (Webb  v.  Taylor,  1  D.  <fc  L.  676). 

An  alteration  with  resfiect  to  the  appointment  of  a  person  to  conduct  the 
business  of  a  public  company,  which  is  incorporated,  can  only  he  by  cim^ 
sent  of,  or  a(\er  notice  given  to  all  the  subacribers  (Davies  v.  Hawkins|V 
M.  &>  S.  4S8).  Where  a  number  of  persons  formed  themselves  into  a  com. 
pany,  and  enU^red  into  a  deed  by  which  it  was  agreed  that  trade  should  be 
carried  on  in  the  nnme  of  two  persons,  and  that  they  should  be  trustees  (br 
the  company,  and  all  actions  should  be  brought  in  their  names,  and  that  the 
directors  for  the  time  being  should  have  the  power  to  regulate  the  general 
business  of  the  company,  and  that  general  quarterly  meetings  should  be 
holden :  held,  that  the  ph.,  who  alone  had  bec^n  appointed  at  a  general  quar- 
terly meeting,  upon  the  recommendation  of  the  directors,  to  conduct  the 
business,  in  place  of  the  two  persons  originally  appointed  under  the  deed, 
could  not  maintain  assumpsit  for  goods  of  the  company  delivered  to  the 
def\.,  as  the  alteration  had  not  been  made  with  the  consent  of  or  aAer  notice 
given  to  all  the  company  and  particularly  to  the  ded.,  who  was  one  of  the 
company  (lb.). 

Proof  of  Partnership.']  A  partnership  may  be  created  by  deed  by  writ- 
ing, not  under  seal,  or  it  may  exist  by  parol  contract,  but  in  the 
*last  instance,  if  it  be  to  continue  beyond  a  year,  it  would  be  in-  [  *582  ] 
operative  under  the  Statute  of  Frauds.  But  although  the  contract 
be  not  capable  of  being  performed  within  a  year,  the  agreement  to  share  in 
the  profits  may,  nevertheless,  be  proved  by  parol  (M'Kay  v.  Rutherford,  13 
Jur.  21).  In  actions  against  several  as  partners,  the  pit.  must  prove  that 
all  the  defts.  were  jointly  interested  in  the  demand  on  which  the  action  is 
founded,  at  the  time  it  accrued  (Young  v.  Hunter,  4  Taunt.  584  ;)  this  may 
be  proved,  by  showing  that  they  held  themselves  out  as  partners,  or  that 
they  jointly  participated  in  the  profits  of  the  concern  with  respect  to  which 
the  action  is  brought  It  is  essential,  in  a  joint  action  against  several,  that 
there  should  be  sufficient  evidence  to  affect  every  individual  ded.,  as  a  joint 
partner;  for,  if  the  pit.  fail  to  fix  any  one  of  them,  he  will  be  nonsuited 
(Young  v.  Hunter,  4  Taunt.  582;  ante,  p.  561). 

In  order  to  complete  a  partnership,  a  communication  of  profit  and  loss 
between  the  parlies  is  essential,  and  this  is  the  true  criterion  to  judge  by 
(Coope  V.  Eyre,  1  H.  Bl.  37  n.  48).  The  shares  must  be  joint,  though  it 
is  not  necessary  that  they  should  be  equal ;  8  Bing.  469).  If  the  parties  be 
jointly  concerned  in  the  purchase,  they  must  also  be  jointly  concerned  in 
the  future  sale,  otherwise  they  are  not  partners  (^Coope  v.  Eyre,  supra;  per 
Lord  Loughborough,  C.  J.);  where  it  appeared  that  E.,  for  himself  and 
partners  (general  merchants)  H.  for  himself  and  partner  (oil  merchants), 
and  P.,  for  himself  and  son  (also  oil  merchants),  agreed  to  purchase  jointly 
as  much  oil  as  they  could  procure,  that  E.  should  be  the  ostensible  buyer, 
and  the  others  share  in  his  purcha.se  at  the  same  price  which  he  might  give* 
B.  was  to  have  a  moiety,  H.  a  fourth,  and  P.  a  fourth ;  they  bought  large 
quantities  of  oil  in  the  name  of  E.  and  Co.;  H.  and  P.  occasionally  came 
£>rward  and  gave  direction  as  to  the  delivery  of  the  oil)  and  otherwise  inter* 


feted  in  the  transection,  and  declared  that  they  were  all  jointly  interested  is 
the  diflemnt  purchases,  and  that  there  was  a  general  concern  between  them. 
With  respect  to  the  plt.'s  oil,  the  purchase  was  made  in  the  name  of  E.  nod 
Co.,  only,  without  any  notice  that  the  other  deAs.  had  any  concern  in  it: 
held,  Wilson,  J.,  dissentiente^  that  H.  and  Co.  and  P.  and  Co.  were  not  to 
be  considered  as  partners  with  E.  and  Co.,  on  the  ground  that  there  was  no 
communion  of  profit  and  loss,  each  party  was  to  have  a  distinct  share  of 
the  whole,  the  one  to  have  no  interference  with  the  share  of  the  other,  hot 
etfch  to  manage  his  share  as  he  judged  best.    The  profit  or  loss  of  the  one 

•ight  be  more  or  less  than  that  of  the  other.  This  was  a  sub-contract,  by 
hich  was  to  be  understood  a  contract  subordinate  to  another  contract  made 
or  intended  to  be  made  between  the  contractin  g  parties  on  one  part  or  some 
of  them,  and  a  strane^r.  E.  and  Co.  were  the  only  purchasers  known  to 
the  pits.;  entire  credit  was  given  to  them  alone.  The  contracts  made  with 
the  other  merchants  were  not  admissible  evidence  in  this  cause  except  to 
prove  a  fraud  if  the  facts  had  gone  that  length ;  namely,  that  the  house  of 
£.  and  Co.  as  a  failing  house,  was  to  stand  forward  in  order  to  protect  the 
other  def\s.,  who  by  such  means  might  have  the  benefit  of  the  specotatioD 
if  it  proved  fortunate,  without  sustaining  any  loss  in  the  event  of  its  fail- 
ing. No  such  evidence  had  been  adduced ;  on  the  contrary  it  appeared 
that  the  objection  made  by  the  other  vendors  to  the  firm  of  E.  and  Co; 
was  *'  that  they  were  unknown  and  new  in  the  trade"  (Coope  v.  Eyre,  1  H» 
Bl.  87). 

Where  it  appeared  that  the  pit.  and  deft,  had  jointly  taken  the  eatage  of 

some  pasture*Iand,  and  put  on  it  their  respective  cattle,  but  there  was  no 

proof  in  what  proportion  each  was  to  contribute  to  *ihe  payment 

[*583  ]    of  the  rent,  nor  of  how  many  cattle  each  might,  or  had  put  on  the 

land ;  guarey  whether  these  facts  showed  a  partnership  between  the 

parties  (Sharpe  v.  Canning,  2  D.  &  L.  504). 

Members  qf  unincorporated  Societies,]  There  is  a  distiootion  between  an 
actual  partnership  and  an  inchoate  right  of  partnership ;  where  no  regular 
company  has  been  actually  and  definitively  formed  according  to  the  proa- 
pectus,  &c. ;  so  that  no  partnership  exists  in  reality,  it  seems  that  a  subscriber 
is  not  responsible  unless  he  has  actually  authorized  the  making  the  particular 
contract  upon  which  he  is  charged,  or  has  interfered  and  held  himself  out 
to  the  public  as  a  partner  (Dickinson  v.  Valpy,  1  B.  &  C.  141,  per  Parke, 
J. ;  Fox  V.  Clifton,  6  Bing.  779,  per  Tindal,  C.  J. ;  Bourne  v.  Freeih,  9  B. 
&  C.  632 ;  Wood  v.  Argyle  (Duke  of),  6  M.  <Sr.  G.  928).  If  a  subscriber 
or  member  interfere,  and  appear  to  the  world  to  be  interested  as  a  partner, 
by  attending  meetings  (Ellis  v.  Schmeeck,  5  Bing.  52 1),  or  by  becoming  a 
director,  and  acting  as  one  (Maudslay  v.  he  Bldnc,  2  C.  &  P.  402 ;  Double- 
day  V.  Muskett,  7  Bing,  110),  or  giving  orders,  by  being  a  party  to  resolu- 
tions for  work  to  be  done  (Braithwaite  v.  Skofieid,  9  B.  &  C.  ^0)^  he  be- 
comes a  partner,  and  is  responsible  as  such  to  the  creditors  thereof,  although 
the  company  originated  in  fraud  to  which  he  is  not  privy  (Ellis  v.  Schmeck, 
supra);  or  the  company  has  become  insolvent  (Keasley  v.  Codd,  2  C.  &  P* 
408);  or  has  been  abandoned  (Doubleday  v.  Muskett,  nz/^a,-  Nockells  v. 
Crosby,  3  B.  &  C.  814);  or'the  company  has  never  been  actually  and  finally 
fbrmed  (DicWnson  v.  Valpy,  10  B.  &  C.  141 ;  Fox  v.  Clifton,  6  Bing.  776; 
9  Bing.  115 ;  Maudslay  v.  Le  Blanc,  supra) ;  or  he  has  not  become  an  actual 
partner  by  signing  the  deed  (see  Ellis  v.  Schmseck,  supra;  Perring  v.  Hone, 
4  Binir.  28;  6  Bing.  800,  per  Tindal,  C.  J.).  Where,  by  a  deed  dated  7tb 
May,  1839,  a  company  waa  formed,  called  the  W.  Mining  Aaaociation,  of 
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which  defts.  were  diveetors*  and  the  pit.,  by  nn  agreement  dated  10th  July^ 
1839,  agreed  to  sell  to  this  company  1000  shares  in  the  Penzance  Mills 
Mining  Company,  to  be  paid  for  by  the  sum  of  1385/.,  and  by  the  delivery 
to  him  of  200  scrip  certificates  of  shares  in  the  W.  Mining  Association ;  the 
money  was  to  be  paid  oo  the  1st  of  August,  1841 ;  immediately  upon  the 
execution  of  the  warrant  200  scrip  certiticates  were  obtained  by  the  pU.^8 
ageot,  and* entered  in  the  register  book  of  the  W.  Mining  Company,  in  the 
plt.'s  name;  thedefis.  afterwards  gave  the  pit.  the  following  promissory  note» 
dated  17th  August,  1839: — ^'^  We  jointly  promise  to  pay  J.  F.  (the  pit.) 
1385^  on  the  1st  of  August,  1841,  for  value  received  in  Penzance  shares, 
pursuant  to  annexed  contract;"  all  the  defts.  signed  this  note  in  their  incit 
vidual  names ;  the  deed  of  settlement  of  the  W.  Mining  Company  provided 
that  holders  of  scrip  certificates  should  not  be  considered  as  qualified  pro- 
prietors, and  that  a  certain  proportion  of  the  net  profits  of  the  year  should 
be  divided  among  the  shareholders  and  scrip>certificate  holders,  in  proportion 
to  their  several  shares  and  interests ;  the  pit.  had  not  paid  any  instalments, 
nor  signed  the  deed  of  settlement,  but  continued  to  be  the  holder  of  the  scrip 
certificate :  held,  in  an  action  brought  upon  the  note,  that  a  plea  that  the 
deAs.  made  the  note  as  directors,  and  on  behalf  of  the  mining  co-partnership, 
and  that  the  pit.  was  a  partner  with  the  deds.,  was  not  supported  by  proof 
of  the  above  facts  (Fox  v.  Frith,  16  M.  d&  W.  131).  So  where,  in  May, 
1839,  A.,  a  creditor  of  the  firm  of  B.  and  S.,  proposed  to  become  a  partner 
with  them,  the  terms  of  the  intended  partnership  being  that  A.  should  bring 
in  1000/.  in  money  and  1000/.  in  goods,  and  should  be  entitled  to  a 
third  of  the  profits,  and  be  a  dormant  partner,  the  name  of  the  firm  [  ^584  ] 
*was  to  be  changed  to  B.  and  S.  and  Co.,  and  the  partnership  was 
to  date  from  1st  April,  1839,  but  A.  reserved  the  option  of  determining  withia 
twelve  months  whether  he  would  become  a  partner ;  the  name  of  the  firm 
was  altered  accordingly,  and  a  new  banking  account  was  opened  in  the 
altered  name,  and  A.  advanced  the  2000/.  to  the  firm,  but  within  the  twelve 
months  declared  his  determination  not  to  enter  into  the  partnership :  held, 
that  A.  was  not  liable  for  goods  supplied  to  the  firm  after  May,  1839,  lor 
that  he  never  becnme  a  complete  partner  (Gabriel  v.  Evill,  9  M.  &  W.  297)* 
*'  If  there  be  a  contract  to  carry  on  any  business  by  way  of  present  part- 
nership between  a  certain  definite  number  of  persons,  and  the  terms  of  thai 
contract  are  unconditional  or  complete,  I  have  already  said  that  the  partners 
give  to  each  other  an  implied  authority  to  bind  the  rest  to  a  certain  extent) 
but  if  a  person  agree  to  become  a  partner  at  a  future  time  with  others,  pro- 
vided other  persons  agree  to  do  the  same,  and  advance  stipulated  portions  of 
capital,  or  provided  any  other  previous  conditions  are  performed  ;  if  any  of 
the  other  intended  partners  in  the  mean  time  enter  into  contracts,  it  seems  to 
me  to  be  clear  that  he  is  not  bound  by  them,  on  the  simple  ground  that  he  haa 
never  authorized  them  (always  supposing  he  has  not  held  himself  out,  directly 
or  indirectly,  to  the  party  with  whom  the  contracts  are  made,  as  having,  in 
substance,  given  that  authority).  In  those  cases  in  which  a  pit.  has  not  been 
induced  by  the  deft.'s  representation  to  giife  credit  to  him,  but  seeks  to  fix 
him,  because  he  has  really  authorized  the  contract  to  be  made,  the  pit.  must 
ahow  that  authority,  and  an  authority  upon  condition  not  performed  is  no 
authority  at  all"  (Dickinson  v.  Valpy,  10  B.  dc  C.  142,  per  Parke,  J.;  see 
Howell  V.  Brodie,  6  Bing.  N.  C.  44).  Where  the  prospectus  for  forming  a 
company  for  distilling  whiskey  was  in  the  following  form  :'—<*'  The  coiuli* 
tions  upon  which  this  establishment  is  formed  are — the  concern  will  be 
divided  into  twenty  shares  of  100/.  each,  five  of  which  to  belong  to  A.  B., 
the  founder  of  the  works,  the  other  fifteen  subscribers  to  pay  in  their  sub-. 
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Asriptions  to  M*  and  Co.,  Liverpool,  ia  such  proportions  as  may  be  called 
ibr;  the  concern  to  be  under  the  maoagenwnt  of  a  commiilee  of  three  of  the 
aubfloribers,  to  be  chosen  annually,  on  the  lOih  of  October;  I0l.per  cent,  to 
be  paid  into  the  bank  on  or  before  the  let  of  June  next."  It  was  considered 
that  this  prospectus  indicated  that  a  company  was  about  to  be  formed,  and 
not  that  one  was  actually  fornied;  that  the  panics  subscnbing  their  names 
to  it  contemplated  forming  a  company  on  certain  conditions :  it  was  there* 
fore  held,  that  a  person  who  subscribed  his  name  to  it,  who  was  present  at 
ft  meeting  of  subscribers  when  it  was  proposed  to  take  premises  for  the  puiw 
pose  of  carrying  on  the  distillery,  which  were  afterwards  taken,  and  solicited 
others  to  become  shareholders,  but  never  paid  his  subscription,  was  not 
chargeable  as  a  partner  for  goods  supplied  to  the  company  (Bourne  v.  Freetli, 
9  B.  dK  C.  6;)2).  A  prospectus  for  establishing  the  Briiisfh  Metropotitaa 
Tontine  stated  that  the  money  subscribed  was  to  be  laid  out  at  interest,  and 
that,  at  the  expiration  of  a  year,  every  subscriber  should  receive  a  share* 
bolder^s  ticket,  which  would  be  saleable  or  transferable.  AAer  aome  sul>» 
scriptions  had  been  paid  to  the  directors,  in  whom  the  nruinagement  of  the 
concern  was  vested,  but  before  any  part  of  the  money  Wbs  laid' out  at  interest, 
and  before  any  shareholder's  tickets  had  been  delivered,  the  directors  resolved 
to  abandon  the  project.  It  was  decided  that  each  subscriber  might  recover 
the  full  amount  of  his  subscription  from  the  directors,  b(*cause,  until  the 
money  bad  been  laid  out  in  the  execution  of  the  proposed  schenne,  the  share* 
holders  did  not  become  jointly  interested  in  the  funds  of  tjie  concern, 
[  *586  ]  and,  consequently,  *were  not  partners,  and  that  the  respective  sub* 
scriptions  were  not  subject  to  any  deductions  on  account  of  expenses, 
for  all  the  expenses  incurred  in  endeavouring  to  bring  an  abortive  scheoio 
into  actual  operation  must  be  bourne  by  the  original  projectors,  and  not  by 
those  who  advance  their  money  on  the  faith  of  its  going  on  (Nockles  v. 
Crosby,  3  B.  d^  C.  822) ;  and  the  action  might  have  been  maintained  even 
if  the  scheme  had  been  within  the  Bubble  Act  (lb.  per  Bayley,  J.).  So, 
where  the  deft,  had  sold  to  the  pit.  twenty  shares  at  8/.  5s,  premium,  in  a 
projected  railway,  on  whk^h  a  deposit  of  Ul,  had  been  paid  by  the  original 
holder,  of  whom  deft,  had  purchased  them,  the  committee  who  had  formed 
tiie  project  and  issued  the  scrip  agreed  that  nothing  should  be  done  until  the 
sanction  of  the  legislature  had  been  obtained,  before  doing  which  the  scheme 
failed ;  the  pit.  sued  on  the  ground  of  failure  of  consideration,  and  recovered 
(Kempson  v.  Saunders,  4  Bing.  5,  recognised  in  Watkins  v.  Huntley,  2  C. 
ds  P.  410,  n.;  eeepoU;  see  antej  p.  571). 

Where  one  of  the  defts.  had  been  made  president,  and  the  other  vice,  and- 
one  of  the  consulting  cpuncil  of  an  association  for  emigration  and  coloniza- 
tion, both  of  whom  attended  three  meetings,  and  subscribed  their  names  to 
an  agreement  '*  to  subscribe  for  the  number  of  shares  herein  mentioned,  and 
to  pay  a  deposit  of  5^.  per  share,  when  shares  to  the  amount  of  50,000/.  shall 
have  been  subscribed :"  this  number  had  never  been  subscribed.  In  an  action 
for  work,  d^c,  the  jury  found  that  there  was  no  partnership :  the  questions 
ware  left  to  the  jury: — 1st,  whether  there  had  been  any  direct  contract 
between  the  pit.  and  defts.  2nd,  whether  there  was  any  partnership  formed 
of  which  the  defts.  were  members.  3rd,  whether  the  defts.  had  held  them- 
selves out  to  the  pit.  as  members  of  the  association  (Wood  v.  Argyle  (Duke* 
of).  Law  J.  1644,  C.  P.  06;  see  Lake  v.  Same,  6  Q.  B.  477).  So  the  fol- 
lowing  instrument  :*-*^  At  a  meeting  of,  dec,  it  appearing  from  the  estimate 
that  to  make  a  new  line  from  A.  to  L.  an  expense  of  4600/.  will  be  involved, 
it  was  proposed  that  the  necessary  applications  be  made  without  delay,  in 
order  to  raise  .funds  to  oMet  the  expenses,  and  the  gentlemen  undernamed- 
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have  proposed  to  subscribe  such  sums  for  the  purpose  as  are  set  opposite  to 
their  respective  names,  and  which  it  is  proposed  to  secure  by  mortgage  on 
the  tolls,"  was  held  to  be  a  mere  proposal  and  not  an  agreement,  and  this, 
ah  hough  a  )of*al  act  had  been  obtained  in  consequence  of  the  list  being  sub- 
scribed at  such  meeting,  and  the  road  had  been  made :  the  deA«  who  had 
signed  the  proposal  was  held  not  liable  for  calls  made  upon  it,  although  he 
•had  promised  by  parol  to  pay  them  (Mei^^h  v.  Clinton,  11  Ad.  &  B.  418). 
So  also  the  fbllowins^  prospectus: — ^'*  Imperial  Distillery  Company,  capital 
($0<»,000/.,  12,000  shares  at  50/.  each"  (then  followea  the  names  of  the  trus- 
tees, dKC,  dzc,  together  with  an  explanation  of  the  merits  of  the  scheme,  and 
the  advertisement  proceeded):  "the  afl%iirs  of  the  company  are  under  the 
management  of  a  board  of  directors,  the  capital  is  600,000/,  in  12,000  shares 
of  50/.  each  ;  a  deed  of  settlement  will  be  prepared  forthwith,  which  must  be 
executed  within  thirty  days  after  the  same  shall  be  ready  ibr  that  purpose; 
and  every  person  who  shall  neglect  to  execute  the  same  within  that  time, 
flball  forfeit  all  share  and  interest  in  the  company.    The  deed  is  to  contaia 
all  siich  clauses  and  condhions  as  the  standing  counsel  and  solicitors  to  the 
company  shall  deem  necessary  for  carrying  on  the  business  of  the  company, 
and  for  enforcing  the  observance  and  performance  of  the  several  regulations 
to  be  contained  therein,  or  in  any  bye-law.    Application  is  intended  to  be 
made  to  parliament  for  an  act  to  enable  the  company  to  sue  and  be  sued  in 
the  name  of  one  of  their  officers,  and  the  said  deed  of  settlement 
when  settled  and  approved  by  *the  standing  counsel  and  solicitors,  [  *586  ] 
and  the  act  of  parliament  when  passed,  shall  be  the  deed  of  settle* 
meat  and  act  of  parliament  for  managing  the  aflairs  of  this  company.    The 
shares  shall  be  forthwith  allotted,  and,  until  offices  are  taken,  all  communi** 
cations  are  requested  to  be  made  to  the  directors,  at  the  City  of  London 
Tavern."    The  court  said,  that  paying  deposits  under  this  prospectus  must 
be  taken  to  imply  an  assent  to  the  terms  of  the  advertisement,  that  is,  an 
assent  to  become  partners  in  a  company  raising  a  capital  of  (500,000/.,  con* 
sisting  of  12,000  shares,  and  to  be  governed  by  a  deed,  which  should  contaia 
the  clauses  and  conditions  to  be  agreed  upon  in  future,  but  that  the  prospectus 
implied  nothing  more,  and  that  it  could  not  be  construed  as  an  assent  to  the 
terms  of  a  partnership  already  formed  (Fox  v.  Cliflon,  6  Bing.  776).   Under 
the  above  circumstances,  the  court  observed  that  the  suliscribers  were  at 
liberty  to  say  *^  this  was  not  the  trading  company  upon  which  we  paid  our 
deposits,  neither  the  capital  nor  the  number  of  shares  hearing  any  reason- 
able proportion  to  the  original  plan  and  project"  (per  Tindal,  C.  J.).     So^ 
where  the  prospectus  of  a  company  for  the  manufacture  of  beet- root  sugar 
states  that  the  proposed  company  was  to  consist  of  10,000  shares  of  25/^ 
each ;  the  directors  begun  their  works,  and  entered  into  contracts  respecting 
them,  and  manufactured  and  sold  some  sugar,  but  only  a  small  portion  of 
the  proposed  capital  was  raised,  and  only  14U0  out  of  10,000  shares  were 
taken.  This  was  considered  as  an  agreement  for  a  future  partnership,  when 
the  specified  capital  should  have  been  subscribed ;  and  the  court  said  that, 
**  when  a  prospectus  is  issued,  and  shares  collected  for  a  speculation  to  be 
carried  on  by  means  of  a  certain  capital  to  be  received  in  a  certain  number 
of  shares,  a  subscriber  is  not  liable  in  the  first  instance,  unless  the  terms 
c»f  the  prospectus  in  that  respect  are  fulfilled  (Pitcbford  v.  Davis,  5  M«  d(  W. 
2;  see  Whitehead  v.  Barron,  2  Moo.  &  R.  2i6), 

The  unauthorized  act  of  the  secretary  of  an  intended  company,  in  insert- 
ing  a  subscriber's  name  in  a  subscription  list,  will  not  render  such  person 
liable  as  a  partner  to  third  persons  (Pox  v.  Clifton,  6  Bing.  776).  A  party 
who  merely  asseots  to  his  name  being  publislied  in  a  list  of  the  provisional 
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commifeee  of  a  projected  railway  tympany  does  aot  thereby  impliedly  aih 
thorize  any  one  to  pledge  his  credit  for  goods  supplied  to  or  work  dtme  for 
the  coni|fany  (Bsrkcr  v.  Stead,  3  C.  B.  946;  Reynell  v.  Lewis,  and  Wyki 
▼.  Hopkins,  15  M.  &  W.  517 ;  and  see  Williams  v.  Pigott,  2  Ezch.  201). 
It  is  for  the  jury  to  say  whether  he  has  authorized  the  solicitor  or  secretary, 
or  any  member  of  the  committee,  to  pledge  his  credit  (or  the  necessary  and 
ordinary  expenses  of  forming  the  company:  and  if  so,  whether  the  work  was 
done  or  the  credit  given  on  the  faith  of  his  being  liable  (Reynell  v.  Lewis  and 
Wyld  7.  Hopkins,  15  M.  &  W.  517, 519 ;  and  see  Williams  ▼.  Pigott,  supra; 
and,  per  Alderson,  B.,  Barnett  v.  lisimbert,  15  M.  ds  W.  489,  493).  Where 
the  deft,  acted  as  a  member  of  the  provisional  committee  of  a  projected  rail* 
way  company,  and  the  prospectus  stated  that  the  affairs  of  the  company 
were  to  be  under  the  control  of  a  managing  committee,  and  it  appeared  that 
a  managing  committee  had  been  appointed,  and  that  the  provisional  conusit* 
tee  had  ceased  to  act,  and  afterwards  the  solicitor  who  had  been  appointed 
by  the  provisional  committee  gave  orders  for  the  publication  of  advertias* 
ments,  and  that  the  deft,  had  attended  two  meetings  of  the  provisional  coro« 
mittee,  but  was  not  a  managing  committee-man  nor  a  shareholder:  held, 
that  there  was  no  evidence  of  the  deft,  having  authorized  the  insertion  of  the 
advertisements,  nor  of  his  liability  (Cooke  v.  Tomkin,  9  Q.  B.  936;  Bourne 
▼.Freeth,  9B.  &C.  632). 

*  Where  a  shareholder  is  sought  to  be  charged  as  a  partner  upon 
[  *587  ]  a  contract  entered  into  by  the  directors  of  a  company,  carried  on 
under  a  provisional  agreement  or  prospectus,  the  party  suing  must 
show  that  the  instrument  was  one  of  present  partnership,  and  connect  the 
shareholder  with  it  by  facts  of  a  direct  or  indirect  character  (see  Fox  v* 
Clifton,  6  B.  776  ;.Perring  v.  Hone,  4  Bing.  28  ;  Pitchford  v.  Davis,  supra)* 

The  deft.,  a  director  of  the  West  Cork  Mining  Company,  ordered  certain 
goods  of  the  pit's,  and  signed  his  name  P.,  director  of  the  W.  C.  Mining  Ca, 
intimating  at  the  time,  that  the  goods  were  for  the  company,  which  was  ia* 
corporated  by  act  of  parliament,  and  in  the  act  was  a  clause  enabling  the 
company  to  sue  and  be  sued  in  respect  of  contracts  made  by  any  individual 
director  on  behalf  of  the  company :  held,  that  deft,  was  liable  in  his  private 
capacity  (Dews  v.  Pike,  M.  ds  H.  131).  So,  the  directors  of  a  joint-stock 
company  were  held  personally  liable  for  the  payment  of  the  mines  on  an 
agreement  under  seal  which  they  had  entered  into  as  directors  of  the  com* 
pany,  though  they  had  not  received  subscriptions  from  the  proprietors,  and 
though  they  had  covenanted  to  pay  the  money  out  of  these  subscriptions 
(Hancock  v.  Hodgson,  4  Bing.  269);  and  so  where  A.  B.  and  C,  directocs 
of  a  projected  joint-stock  company,  contract  in  their  own  nanies  with  D.,  a 
shareholder,  for  the  purchase  of  the  mine,  and  after  the  formation  of  the 
company,  enter  into  further  agreement  with  D.  respecting  the  purchase,  with 
a  clause  exempting  them  from  pei'sonal  liability  upon  certain  parts  of  the 
contract  to  which  the  exemption  does  not  Apply  (Attwood  v.  Smalt,  7  B.  ds 
C.  890). 

Even  though  a  society  be  conducted  under  a  deed  of  settlement,  a  person 
may  be  proved  to  be  a  shareholder  or  partner  by  parol  evidence,  without 
producing  the  deed  ;  but  wherever  a  shareholder  has  executed  that  instru* 
ment,  notice  to  produce  it  ought  to  be  given,  for  it  is  the  most  conclusive 
evidence  on  the  subject.  Where  the  pits;  were  manufacturers  of  leadea 
pipes;  the  deft,  was  a  member  of  the  G.  and  F.  W.  W.  Company;  theactioo 
was  for  goods  sold,  &c.;  the  pit.  proved  by  oral  testimony  that  this  company 
existed ;  that  the  deft,  was  a  member  of  it ;  that  N.,  who  was  also  a  member, 
Ifad  given  orders  by  letters  to  the  pits,  to  send  the  leadea  pipes  in  quesiiao 
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on  account  of  the  ^^ompany ;  the  defl.  had  attended  several  meetings,  and 
acted  as  chairman  ;  the  clerk  took  minutes  of  the  business  that  was  transacted 
at  the  meetings,  and  aflerwards entered  them  in  a  book,  which  was  Submitted 
to  the  inspection  of  the  society  at  the  next  meeting,  when  it  was  laid  on  the 
table,  and  accessible  to  all  who  attended  the  meeting.  It  appeared  that  the 
minutes  were  copied  by  another  clerk  into  this  book,  who  was  called  as  a 
witness,  and  that  there  was  a  deed  of  partnership  in  the  hands  of  the  society's 
clerk,  which  was  not  produced.  It  was  proposed  to  read  the  entries  in^he 
book  for  the  purpose  of  showing  that  the  order  given  by  N.  was  authorized 
by  the  society,  and  consequently  to  establish  ihe  def\.'s  liability.  But  Lord 
Bllenborough,  C.  J.,  said  *^  it  had  been  proved  that  the  ded.  was  present  at 
these  meetings,  and  a  witness  has  stated  that  the  deft,  is  a  proprietor ;  this 
evidence  makes  him  privy  to  the  acts  of  the  society  to  which  he  belongs,  and 
his  partnership  having  been  once  established,  a  book  containing  the  records 
of  the  society,  and  which,  it  appears,  was  open  to  the  inspection  of  every 
member,  is  evidence  against  him*'  (Aldcrson  v.  Clay,  1  Stark.  N.  P.  C;  and 
see  Harrison  v.  Heat  horn,  Sheffield  and  Manchester  Railway  Company  v« 
Woodcock,  7  M.  &  W.  574 ;  see  Ruggelt  v.  Musgrave^  2  C.  &  P.  556 ; 
Wilrzie  v.  Adamson,  Ph.  Ev.  375). 

Where  goods  are  supplied  to  a  charitable  institution  it  seems 
that  a  ^member  of  the  committee  of  management  taking  an  active  [  *586  ] 
part  in  its  concerns  is  liable  to  the  tradesmen  (Gievester  v.  Hunter, 
6  C.  &  P.  62). 

The  evidence  to  constitute  a  partnership,  by  parties  holding  themselves 
out  to  the  world  as  partners,  must  necessarily  depend  on  the  circumstancea 
of  each  case.  The  fact  is  usually  proved  by  viva  voce  evidence  of  persons 
acquainted  with  the  defts.  and  their  dealings. 

^  Evidence  of  Partnership  in  a  Public  Company."]  The  deft.,  a  shareholder 
in  a  mining  company  in  Cornwall,  was  sued  for  the  price  of  coals,  &c.,  fur* 
nished  in  1838  and  1839  to  a  mine  belonging  to  the  company.  The  com* 
pany  was  formed  in  1837  ;  the  prospectus  stating  that  the  capital  was  30,00(ML 
in  3000  shares  of  10/.  each.  The  deft,  (resident  at  Liverpool)  took  200 
shares,  but  altogether  only  2000  were  disposed  of  (see  Pickford  v.  Davis,  6 
M.  &  W.  2 ;  ante,  p.  586).  There  were  directors,  secretary,  dtc,  and  an 
office  in  London.  The  mines  were  worked,  and  minerals  raised,  but  no  . 
profit  made.  The  goods  sued  for  were  supplied  by  the  order  of  the  directors, 
and  were  necessary  for  the  ordinary  use  of  the  mine.  It  did  not  appear  that 
the  deft,  had  ever  been  at  the  mine,  or  attended  any  meetings  of  the  com* 
pany.  But  two  letters  signed  by  him,  and  other  shareholders,  dated  Novem* 
ber,  1837,  and  February,  1838,  being  requisitions  to  the  directors  to  remove 
one  of  their  body,  were  put  in.  Verdict  for  the  pit.  It  seems  that  the  mere 
circumstance  of  the  deft,  being  a  shareholder  would  not  have  been  sufficient 
authority  to  the  directors  to  pledge  his  credit  to  the  pit.  His  letters,  how« 
ever,  showed  that  he  knew  that  the  directors  were  acting  in  the  managenoent 
of  the  partnership,  and  that  he  was  taking  a  personal  interest  in  the  conGern, 
and  they  were  therefore  evidence  for  the  jury  that  he  authorized  the  directors 
to  do  what  they  did  for  his  benefit  (Tredwen  v.  Bourne,  6  M.  &  W.  461). 
Where  the  deed,  establishing  a  minsng  company,  stipulated  that  any  share- 
holder,  desirous  of  transferring  his  shares,  was  to  give  notice  at  the  office  of 
the  company,  that  he  had  agreed  to  sell  them,  and  no  purchaser  was  to  be 
deemed  a  proprietor,  until  he  executed  the  deed,  and  the  directors,  on  noticoi 
were  to  cause  the  transfer  to  be  registered  in  the  books,  and  the  persona 
tnuMferring  such  shares  were  Immediately,  after  registration,  to  cease  to  b#i 
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J>r«prietors.  The  deft,  wasitued  for  goods  sold  as  a  member  of  the  company, 
and  his  letters,  ndmitting  himself  to  be  a  8hHn*ho1der  on  the  30th  March, 
1826,  w^re  held  to  be  proof  of  that  fact,  although  it  did  not  appear  that  he 
ever  executed  the  deed  (Harvey  v.  Kay,  9  B.  &  C.  856;  see  Alderson  v. 
Clay,  1  Stark.  N.  P.  C.  405).  There  being  no  proof  of  any  actual  transfer 
of  the  shares  to  a  purchaser,  or  of  the  execution  of  thedf»ed  by  him,  nn  entry 
in  the  bi)oks  of  the  transfer  to  a  purchaser  on  the  28th  March  was  held  not 
to  be  evidence  that  the  deft,  had  ceased  to  be  a  partner,  or,  if  it  be  prima 
facie  evidence  of  that  fact,  it  was  rebutted  by  the  letters  of  the  defl.of  a  sub- 
sequent date,  admitting  himself  to  be  a  partner  (lb.).  In  Vice  v.  Anson 
(Lady),  (7  B.  6l  C.  49)  it  was  held,  that  the  deft,  was  not  a  partner,  not- 
withstaDding  she  had  spoken  and  written  of  herself*  in  private  letiers  and 
society,  as  being  one.  In  that  case.  Lord  Tenterden  at  nisi  prius  said,  that 
the  deft,  did  not  actually  give  credit  to  Lady  A.,  and  that  she  never  held 
herself  out  to  the  world  as  a  partner.  If  therefore,  she  be  chargeable,  she 
can  only  be  so  on  the  ground  that  she  is  really  in'erested,  and  no  mistaken 
supposition  of  her  own,  that  she  was  so,  would  make  her  liable,  unless  it 
was  communicated  to  the  pit.,  so  as  to  mislead  him.  The  part* 
[  *589  ]  nership,  if  any,  is  not  *stric:Iy  a  trading  partnership.  It  is  one 
formed  for  the  purpose  of  working  a  mine,  or  shares  of  real  estate, 
iind  the  pU.*s  claim  is  for  goods  and  labour  employed  in  working  that  mine. 
An  interest  in  real  estate  can  only  pa sa^by  certain  formalities;  and  it  is  clear 
that  the  certificates  are  not  sufficient  t<r'pass  it,  nor  would  the  registration  in 
the  account  book  of  the  company,  even  if  made-^of  which  there  was  no  proof, 
be  so.  But  in  Steigenberger  v.  Carr,  (3  Man.  &  G.  191),  Tindal,  C.  J., 
says,  ^^with  respect  to  this  case  I  cannot  think  its  doctrine  will  ever  be  ex* 
tended,  and  certainly  none  of  the  subsequent  cases  place  much  reliance  upon 
it.*'  In  an  action  for  goods  sold,  &c.,  to  a  mining  company,  it  appr>arcd 
that  the  defts.  had  received  from  the  secretary  of  the  company  certificates  of 
their  having  paid  a  deposit  upon  certain  shares  in  the  concern,  and  received 
'* scrip,"  but  they  had  not  signed  the  deed,  and  had  transferred  their  scrip 
before  the  action  was  brought.  Both  defts.  attended  a  meeting  of  the  com- 
pany in  August,  1825,  but  one  of  them  had  not  purchased  bis  scrip  until 
after  some  of  the  goods  sued  for  had  been  delivered ;  held,  liable,  although 
tlie  defts.  had  pailed  with  their  scrip,  and  had  not  signed  the  deed,  as  the 
defts.  had  attended  all  the  meetings  of  the  company  (Ellis  v.  Schmeeck,  5 
Bing.  521 ;  see  Perring  v.  Hone,  post;  but  see  Fox  v.  Clifton,  post). 

The  defi.  was  sued  as  a  shareholder  of  a  mining  company,  for  the  baU 
ance  of  salary  due  to  the  pit.  from  November,  1837,  to  April,  1840.  The 
company  was  formed  in  1836 ;  the  prospectus,  dated  the  2nd  of  April,  sta- 
ted, ^  that  the  capital  was  to  be  100,000/.  in  5000  shares  of  20/.  each.  Of 
this  sum  it  is  not  probable  that  more  than  10/.  per  share  will  be  required, 
ivhich  is  to  be  paid  as  follows :  3/.  per  share  to  Messrs.  B.,  &c.,  on  the 
apportionment  of  their  shares ;  3/.  in  four  months,  21,  in  eight,  and  2Z.  in 
twelve  from  thia  date."  On  the  7th  of  April,  1886,  deft,  received  fifty  shares, 
and  paid  all  the  calls  upon  them,  except  the  last.  No  act  of  incorporation, 
nor  deed  of  partnership,  was  obtained  or  executed.  By  a  written  agreement, 
not  under  seal,  dated  the  21st  April,  1886,  between  the  directors  and  J.  C. 
Hocheder,  the  latter  surrendered  to  the  company,  for  1000/.,  his  conditional 
contract  ibr  the  purchase  of  the  mines  of  the  company  for  the  sum  of 
85,000/.  And  he  proceeded  to  the  Brazils  as  the  superintendent  of  the 
mines  there.  In  August,  1 837,  under  an  agreement  with  the  directors,  the 
pit.  proceeded  to  the  Brazils  as  servant  of  the  company  in  the  mines.  The 
directors  carried  on  the  concern  until  October^  1639.    The  deft,  had  more 
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thRn  once  colled  at  the  company's  office  and  inquired  intothetrprocepdings| 
and  he  attended  a  general  meetin*;  of  the  shareholders  in  i8'^9  (aAer  the 
working  of  the  mine  had  been  given  up)  at  which  the  liubilitiesofthetompany 
had  bei  n  stated  by  the  directors :  held,  that  as  the  deR.  had  knowledge,  or 
means  of  knowledge,  of  the  proceedings  of  the  directors,  the  jury  were  justified 
in  coming  to  the  conclusion  that  he  had  sanctioned  their  acts,  and  in  considering 
him  liable  in  respect  of  a  contract  entered  into  by  them  with  reference  to  the 
working  of  the  mines  (Steigenberger  v.  Carr,  d  Man.  dc  G.  191).  So,  where 
it  appeared  that  the  deft.,  on  the  17th  December,  1835,  attended  a  special 
meeting  of  the  company,  called  by  a  circular,  at  the  office  of  the  solicitor,  io 
the  minutes  of  which  the  names  of  the  several  shareholders  were  inserted, 
with  the  number  of  shares  each  person  held  placed  opposite  to  his  name, 
amongst  which  was  the  deft-'s  with  one  share;  the  object  of  that  meeting 
was  to  confirm  the  sale  of  one  mine,  and  to  empower  the  directors  to  sell 
another ;  to  send  out  a  new  agent  for  the  company,  and  to  provide  for  the 
payment  of  bills  forming  the  subject  of  the  agreement,  dated  24th 
December,  1635,  on  which  the  action  was  brought.  *It  appeared  [  *590  ] 
that  the  minutes  were  also  at  the  meeting  read.  It  did  not  appear 
that  the  ded,  had  signed  any  deed,  or  that  his  name  was  inserted  In  the 
share- book,  but  he  was  not  present  at  the  meeting  of  the  24th  December 
when  the  agreement  respecting  the  bills  was  entered  into  by  the  directors: 
held,  sufficient  to  fix  deft  as  a  shareholder  (Harrison  v.  Heathorn,  6  Sco. 
N.  R.  735).  It  appeared  that  at  the  meeting  of  the  17ih  December,  1835, 
it  was  agreed  that  certain  property  should  be  sold  by  the  directors,  or  that 
they  should  raise  money  by  additional  shares  to  pay  certain  bills.  The 
directors  on  the  24ih  December,  when  the  deft,  was  not  present,  entered  into 
an  agreement  with  the  pits,  under  which  they  returned  the  bills' ;  this  agree- 
ment was  sanctioned  and  adopted  at  a  subsequent  meeting  of  the  sharehol- 
ders, at  which  also  the  deft,  was  not  present :  RM^  sufficient  evidence  of 
assent  on  the  part  of  the  company  to  bind  even  those  who  were  not  present 
at  that  meeting  (lb.). 

A  party  paying  a  deposit  on  shares  in  a  trading  company,  and  aflerwards 
signing  the  deed  of  partnership,  is  to  be  considered  as  a  partner  from  the 
time  of^  pnying  the  deposit  (Lawler  v.  Kershaw,  1  Moo.  &  M.  93).  Where 
a  deft,  was  charged  with  a  debt  as  partner  in  a  mining  company  :  held,  that 
the  tact  of  partnership  might  be  shown  by  evidence  short  of  strict  proof  that 
he  had  executed  a  deed  of  co» partnership,  or  was  legally  interested  in  the 
mine,  and  that  declarations  made  by  him  either  before  or  aAer  the  debt  was 
incurred  might  be  used  for  this  purpose  (Ralph  v.  Harvey  and  Richards  v. 
Harvey,  1  Q.  B.  845). 

Partnership  as  to  third  Persons.']  Although,  by  the  agreenoent  betweea 
several  parties,  they  may  have  avoided  as  between  themselves  constituting  a 
partnership,  yet  they  may  be  so  quoad  third  parties;  therefore  where  A.  and 
B.,  ship  agents  at  different  ports,  entered  into  an  agreement  to  share  in  cer- 
tain proportions  the  profits  of  their  respective  commissions,  and  the  diaoount 
on  tradesmen's  bills  employed  by  them  in  repairing  the  ships  consigned  to 
<hem,  &c.,  and  it  was  stipulated^  between  them  that  they  were  not  to  be 
answerable  for  each  other's  losses :  held,  that  although  with  respect  to  each 
other  these  parties  were  not  to  be  considered  as  partners  under  this  agree- 
ment, yet  that  they  made  themselves  such  with  regard  to  all  persons  with 
whom  either  conttacted  as  ship  agents  (Waugh  v.  Carver,  supra;  recog- 
nised by  Bolland,  B.,  in  Bond  v.  Piitard,  3  M.  d(  W.  361).  Again,  whei^ 
A.  ofilred  to  B.  that  if  he  would. order  wuh  him  cortaiu  goods  to  be  shippeitt 
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vpon  an  adventure,  and  if  any  profit  should  arise  from  them  B.  should  have 
half  for  hid  trouble.  B.  having  lent  his  credit  on  this  contract,  and  ordered 
the  goods  on  their  joint  account,  which  were  furnished  accordingly,  aod 
afterwards  paid  for  by  B.  alone:  held,  that  B.  was  entitled  to  recover  back 
such  payment  from  A.,  who  had  not  accounted  with  him  for  the  profits,  such 
contract  not  constituting  a  partnership  as  between  themselves,  but  only  an 
agreement  for  compensation  for  trouble  and  credit,  though  B.  was  liable  as  a 
partner  to  third  persons,  creditors  (Hesketh  v.  Blanchard,  4  Bast,  144; 
Cheap  V.  Cramond,  4  B.  &  Ad.  663).  And  the  liability  of  each  partner  to 
third  persons  dates  from  the  term  at  which  he  is  entitled  to  an  account  of  the 
profits  of  the  business  (Gabriel  v.  Rvill,  9  M.  &  W.  297;  Battley  y.  Brad- 
ley, 1  Sco.  N.  R.  143;  Howell  v.  Brodie,  8  Sco.  372). 

Where  a  person  allows  his  name  to  remain  in  a  firm,  either  expoeed  to 
the  public  over  a  shop  door,  or  used  in  the  printed  invoices  of  bills  or  par- 
cels, or  published  in  advertisements,  the  knowledge  of  the  party 
[  *591  ]  that  his  name  is  used,  and  his  assent  ^thereto  are  the  very  grounds 
upon  which  he  is  estopped  from  disputing  his  liability  as  a  partner 
(Fox  v.  Clifton,  6  Bing.  794,  per  Tindal,  C.  J.). 

A  nominal  partner  is  one  who,  without  having  an  actual  interest  in  the 
profits  of  the  concern,  or  being  in  reality  a  partner,  allows  his  name  to  be 
used,  or  agrees  that  it  shall  be  continued  therein  as  a  partner,  and  such  per- 
son is  clearly  liable  as  a  partner,  although  the  particular  creditor  was  ignorant 
at  the  time  of  dealing  that  the  name  was  so  used(Waugh  v.  Carver,  supra  f 
De  Berkom  v.  Smith,  1  Esp.  31;  Guiden  v.  Robson,  2  Camp.  3U2;  M'iver 
y.  Humble,  16  East,  174;  Smith  v.  Watson,  2  B.  ds  C.  411).  But  Lord 
Ellenborough  is  reported  to  have  held  in  Alderson  v.  Pope  (1  Camp.  404,  n, 
(a)  ),  at  nisi'prius,  that,  where  there  was  a  stipulation  between  A.,  B.,  and 
C.,  who  appeared  to  the  world  as  co-partners,  that  C.  should  not  participate 
in  the  profit  and  loss,  and  should  not  be  liable  as  a  partner,  C.  was  not  liable 
to  those  who  had  notice  of  this  stipulation.  However  in  Brown  v.  Leonard, 
2  Ch.  Rep.  120,  it  was  held  that  a  party  was  liable  on  a  promissory  note 
made  in  the  name  of  the  firm  in  which  he  had  been  a  partner,  though  it  was 
drawn  afler  the  dissolution  of  the  partnership,  he  having  suffered  his  name 
to  continue  in  the  firm,  and  although  the  pit.  knew  that  fact  at  the  time  he 
took  the  note.  The  above  rule  has  no  reference  to  the  real  transaction  and 
undertaking  between  themselves,  but  is  founded  on  principles  of  general 
policy  and  expediency  to  prevent  the  frauds  and  inconveniences  to  which 
creditors  would  be  exposed,  were  parties  allowed  with  impunity  to  afibrd 
others  the  means  of  assuming  an  appearance  of  credit  and  responsibility 
(Ch.  Contr.  221). 

It  has  been  said  too,  that  it  makes  no  difference  in  his  liability,  that  the 
creditor  of  the  firm  who  seeks  to  charge  him  was  not  aware  of  such  holding 
out  at  the  time  he  made  his  advance  (Young  v.  Axtel,  cited  in  Wau^h  y» 
Carver,  2  H.  Bl.  242).  But  in  Dickenson  v.  Valpy,  10  B.  &  C.  140,  Parke, 
J.,  says :  '^  If  it  could  be  proved  that  the  deft,  had  held  himself  out  to  be  a 
partner,  not  to  the  world,  for  that  is  a  loose  expression,  but  to  the  pit.  him- 
self, or  under  such  circumstances  of  publicity  as  to  satisfy  a  jury  that  the 
pit.  knew  of  it,  and  believed  him  to  be  a  partner,  he  would  be  liable^'  (and 
see  Sholt  v.  Streatfield,  1  Moo.  &  R.  8 ;  Ford  v.  Whitmarsh,  1  Hulst.  ^ 
W.  63;  Wood  v.  Argyll  (Duke  of),  6  Man.  &  G.  932,  per  Cresswell,  L; 
and  Lake  v.  Argyle  (Duke  of),  6  Q.  B.  477).  The  accepting  bills  drawn 
upon  the  firm  will  be  a  holding  out  (Spencer  v.  Billing,  3  Camp.  310;  see 
Valpy  V.  Dickinson,  10  B.  ds  C.  140);  or  describing  himself  as  haying  a 
joint  interest  in  the  partnership  property  (Parker  y,  BarlEer,  4  B.  ^  B.  9 ; 
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•ee  Goode  ▼.  Harrmon,  5  B.  &  A.  147;  Swann  v.  Steel,  7  East,  210).  But 
if  such  description  be  limited  to  a  particular  trausaction,  it  caonot  be  extended 
BO  as  to  make  him  a  general  partner  in  other  transactions  (Oe  Berkom  v» 
Smith,  6  Esp.  21 ;  Ridgway  v.  Phillips,  1  C.  M.  ds  R.  415).  Nor,  if  the 
acts  proved  were  done  without  his  knowledge,  6cc.,  or  if  the  party  charging 
him  had  notice  of  the  real  circumstances  of  the  case  will  he  be  responsible 
(Fox  V.  Clifton,  6  Bing.  776;  9  Bing.  118;  Alderson  v.  Pope,  1  Camp.  404, 
n. ;  Minnett  v.  Whinery,  5  Bro.  P.  C.  489). 

If  it  be  agreed  between  two  persons  who  appear  to  the  world  as  partners, 
that  one  of  them  should  not  participate  in  the  profits  and  losses,  and  shall 
not  be  liable  as  a  partner,  such  person  is  not  liable  to  those  who  have  notice 
of  this  stipulation  (Galway  v.  Matthews,  1  Camp.  404 ;  Batty  v.  M'Cundie, 
8  C.  &  P.  202). 

Where  two  persons  who  were  never  in  partnership  as  general  [  *592  ] 
^partners,  concur  in  giving  an  order  for  an  undivided  parcel  of 
goods,  they  arc  not  therefore  liable  jointly  to  the  sellers,  if  upon  the  whole 
of  the  transaction  the  intention  of  the  parties  appears  to  have  been  that  the 
buyers  should  be  severally  responsible  for  the  amount  of  their  respect  interests 
in  the  goods  (Gibson  v.  Lupton,  9  Bing.  297). 

How  Partnership  proved,']  The  fact  of  partnership  may  be  proved  by 
acts  or  declarations  of  the  defts.  themselves,  who  acknowledge  it  (Gibbons 
V.  Wicox,  2  Stark.  43 ;  see  ante^  p.  565) ;  as,  where  a  person  represents 
himself  as  a  partner,  and  is  trusted  as  such,  he  is  bound  thereby  (De  Berkom 
V.  Smith,  1  Esp.  29 ;  2  Moo.  153).  So,  by  admissions  in  a  letter  that  a 
party  was  a  shareholder  (Harvey  v.  Kay,  9  B.  &  C.  356 ;  see  anUj  p.  688). 
But  a  mere  admission  by  a  person  that  he  is  a  partner  in  a  firm,  after  a  con- 
tract  has  been  entered  into  with  such  firm,  is  not  conclusive  a9  to  his  liability, 
but  a  declaration  by  him  before  the  making  of  such  contract  would  be  so 
(Ridgway  v.  Phillips,  1  C.  M.  &  R.  417,  per  Parke,  B.). 

Thus,  where  A.,  the  patentee  of  an  engine,  and  B.,  being  partners  under 
the  firm  of  A.  and  Co.,  having  purchased  the  license  to  erect  such  engines 
in  Cornwall,  D.  contracted  with  A.  and  Co.  to  erect  an  engine  in  Cambridge* 
shire,  when  A.  informed  D.  that  B.  and  C.  were  his  partners;  and  C,  on 
heing  afterwards  applied  to,  said  it  was  correct,  and  it  appeared  that  during 
the  making  of  the  engine  C.  frequently  came  to  see  how  the  work  went  on: 
D.  sued  B.  and  C.  for  a  breach  of  the  contract,  when  C.  proved  his  limited 
interest  in  the  patent,  and  the  jury  having  found  that  C.  was  not  a  partner, 
the  court  refused  a  new  trial. 

Parties  jointly  employing  an  attorney  to  do  an  act,  are  liable  as  partners 
(ante,  Vol.  I.  p.  252).  Where  a  bill  is  drawn  on  a  firm,  the  acceptance  by 
an  individual,  in  their  name,  is  evidence  to  charge  him  as  a  partner  (Spencer 
v.  Billing,  3  Camp.  312;  Carrick  v.  Vickery,  Doug.  653;  16  East,  174). 
So,  an  entry  at  the  Excise  Oifice,  by  one  partner,  in  his  name,  and  that  of 
his  partners,  is  evidence  against  him  of  partnership  (Ellis  v.  Watson,  2 
Stark.  453).  And  where  it  appeared  that  all  the  defts.  had  been  outlawed, 
except  one,  a  letter  written  by  him,  in  which  he  acknowledged  being  a  partner 
with  the  co>defts.  was  held  to  be  evidence  of  the  partnership,  as  the  record  in 
that  action  would  not  be  sufficient  evidence  in  any  future  action  that  might 
be  brought  by  the  then  deft,  against  the  co-defts.,  for  contribution,  to  prove 
that  they  were  parties  to  the  promise;  and  it  would  be  incumbent  on  him  to 
prove  the  fact  by  ulterior  evidence  (Sangster  v.  Mazarredo,  1  Stark.  161). 
j3ut,  where  a  particular  transaction  only  is  under  discussion,  and  a  person 
lickiiowledge9  himself  to  be  the  partner  of  another  in  it,  ho  will  not  be  bouwl 


•99  PARTNlKia 

by  a  contract  ooconiieeted  with  the  particular  object  (De  Berkom  y.  Sfnkli# 
1  Esp.  29).  Rut  the  act  or  admission  of  one  parner  is  ioadmissible  agaioM 
the  of  her  members  of  the  finn,  unless  the  partnership  be  established  (Speocer 
▼.  Billing,  3  Camp.  312;  14  East,  226;  16  East«  169;  3  Camp.  240;  5 
Esp.  31 ).  And  no  act  done  by  third  persons,  which  may  affect  to  iroal  them 
08  joint-owners,  is  evidence,  unless  it  appear  that  stich  act  has  been  recognized 
by  them.  Thus,  for  the  purpose  of  charging  two  persons  as  joint  purchasers 
of  a  cart,  an  entry  of  such  cart  in  the  tax*gathercr's  book,  as  the  property 
of  both,  is  not  evidence,  without  showing  that  the  parJea  authorized  or 
adopteii  the  entry  (Weaver  v.  Prentice,  1  Esp.  369).  Upon  the  same  prin* 
ciple,  an  entry  in  books,  kept  in  tbo  office  for  licensing  stage»coaches  ia 
Somerset  House,  is  no  proof  that  the  persons  specified  in  the 
[  *593  ]  license  are  owners  of  a  coach  *(Strother  v.  Willan,  4  Camp.  24). 
Though  the  acts  and  admisi«ions  of  a  person,  made  subsequently 
to  a  contract,  are  admissible  to  prove  him  a  partner  at  the  time  of  the  coo- 
.tract,  yet,  if  it  bo  clearly  established  that  he  was  not  then  a  partner,  his 
subsequent  admission  will  not  render  him  liable  (Saville  v.  Uobertaon,  4  T. 
R.  72U).  But  see  per  Parke,  B.,  in  Ridgway  v.  Phillips,  ante^  p.  592).  If 
an  infant  partner  do  not  on  coming  of  age  repudiate  the  partnership,  he  will 
be  liable  on  the  subsequent  contracts  of  the  firm  (Good  v.  Harrison,  5  B.  & 
A.  147). 

It  seems  that  the  members  of  clubs  whose  affairs  are  nrianaged  by  a  com- 
mittee are  not  to  be  considered  in  the  light  of  partners,  but  such  cases  are  to 
be  viewed  as  one  of  principal  and  agent,  and  an  individual  member  cannot  be 
sued  on  contracts  entered  into  by  the  committee,  they  being  supplied  before- 
hand with  funds  to  answer  all  the  claims  on  the  club;  but  this  depends  upon 
the  rules  and  formation  of  the  particular  club  (Flemyng  v.  Hector,  2  M.  dc 
W.  172).  Where  a  club  was  formed  by  the  regulations  of  which  the  mem- 
bers paid  entrance  money,  and  an  annual  subscription,  and  cash  was  paid 
for  provisions  supplied  to  the  house;  the  funds  of  the  club  were  deposited  at 
a  banker's  and  a  committee  was  appointed  to  manage  the  afiuirsof  the  club, 
and  to  administer  the  funds,  but  no  member  of  the  cotnmittee  had  authority 
to  draw  cheques  except  three,  who  were  chosen  fur  that  purpose,  and  whose 
signatures  were  countersigned  by  the  secretary :  held,  in  an  action  against 
two  of  the  committee  by  a  tradesman  who  had  supplied  wino  on  credit,  ordered 
by  a  member  of  the  commiuee  for  the  use  of  the  club,  that  the  deft,  was  not 
entiiled  to  recover  without  proving  either  that  the  deft  was  privy  to  the  con- 
tract, or  that  the  dealing  on  credit  was  in  furtherance  of  the  common  object 
and  purposes  of  the  club  (Todd  v.  Emiy,  7  M.  4iE  W.  427 ;  see  Delawney  v. 
Strickland,  2  Stark.  41 6). 

Where  several  parties  dine  together  at  a  tavern,  they  are  jointly  liable  for 
the  whole  expense,  and  not  merely  each  for  his  own  share  (Forster  v.  Taylor, 
3  Camp.  49;  1  Rol.  Abr.  Action  sur  Case,  24,  15).  But  the  officers  of  a 
regimental  mess  are  liable  separately  only  for  their  individual  shares  (lb.: 
Brown  v.  Dogle,  3  Camp.  51  n.). 

The  evidence  to  constitute  a  partnership  may  also  be  shown  by  a  joint 
participation  in  the  profits  of  the  concern  in  question,  which  must  depend  on 
the  facts.  A  joint  participation  in  the  profits  of  a  trado  or  concern,  as  pro- 
fits, without  a  participation  in  the  losses,  constitutes  a  partnership,  so  as  to 
make  the  parties  participating  in  such  profits  liable  as  parrnera  to  third  per- 
sons (Waugh  V.  Carver,  2  H.  Bl.  235 ;  Hesketh  v.  Blanchard,  4  East,  146; 
Reid  v.  Hallinshend,  4  B.  &  C.  867 ;  Smith  v.  Watson,  2  B.  ^  C.  401); 
and  this,  uiihough  a  party  has  no  interest  in  the  capiial,  or  no  apparent  one 
in  Jia  participaiioa  of  the  profits,  and  though  the  diviaioo  of  tbe  profits  be 
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ever  so  unequal,  or  the  party  may  have  no  right  to  any  definite  aliquot  por« 
cioo  of  the  profits  (Ex  parte  Church,  in  re  Starkie,  8  Bing.  469;  Ex  parte 
Hodgkinson,  19  Ves.  291;  £x  parte  Langdale,  18  Ves.  300;  Morisset  v. 
Kin^,  2  Burr.  891 ;  Bond  v.  Fittard,  3  M.  6s  W.  357 ;  Grace  v.  Smith,  3 
Bl.  R.  1000;  Coopev.  Eyre,  1  H.  Bl.  43;  M'lver  v.  Humble,  16  East, 
174 ;  Cheap  v.  Cramonce,  4  B.  &  A.  670;  Fox  v,  Clifton,  6  Bing.  785; 
Fromont  v.  Coupland,  2  Bing.  171 ;  R.  v.  Dodd,  infra).  The  presumptioa 
is  that  each  party  was  to  sliare  equally  in  the  profits  (Peacock  v.  Peacock^ 
16  Ves.  49;  Farrar  v.  Beswick,  1  M.  dz;  R.  527).  It  is  not  necessary  that 
a.  partner's  share  should  be  ascertained,  but  its  not  being  so  is  a  circum- 
stance tending  to  show  the  non-existence  of  the  partnership  (Howell  v.  Brodie^ 
6  Bing.  N.  C.  50,  per  Bosanquet,  J.). 

And  he  is  equally  a  partner,  although  he  does  not  receive  the 
*  profits  for  his  own  use,  but  as  a  trustee  for  others.  Therefore,  [  *594  ] 
the  executors  of  a  deceased  partner,  carrying  on  trade  for  the  bene- 
fit  of  the  estate,  are  liable  personally  as  co-partners  (Wightman  v.  Towuroei, 
1  M.  &  S.  412).  It  is  immaterial  whether  the  pit.  knew  at  the  time  of  hi« 
dealing  with  the  concern,  that  the  parly  whom  he  chnrges  ns  a  partner,  pai^ 
ticipated  in  the  profits  (Ex  parte  Gilleen,  1  Rose.  297 ;  Vere  v.  Ashby,  10- 
B.  &  C.  288). 

This  doctrine  was  confirmed  in  Cheap  v.  Cramond,  4  B.  &  A.  663,  in 
which  the  court  said  that  the  principle  is  that  where  two  houses  agree  that 
each  shall  share  with  the  other  the  money  received  in  a  certain  part  of  the 
business,  they  are  as  to  such  part  partners,  with  regard  to  those  who  deal 
with  them  therein,  though  they  may  not  be  partners  inter  se.  So,  where  A* 
and  B.  carried  on  business  as  partners,  B.  receiving  300/.  a  year  out  of  the 
profits,  but  not  bcmg  liable  to  the  losses,  and  having  a  lien  on  the  profits  for 
his  indemnity :  held,  that  B.  ought  to  be  joined  at  pit.  in  an  action  for  work 
and  labour  done  by  the  firm,  for  the  money,  when  recovered,  would  be  the 
property  of  both,  until  a  division  took  place  (Bond  v.  Pitta rd,  ante^  p.  690) ; 
and  they  are  equally  partners,  however  small  the  portion  received  by  one 
(R.  V.  Dodd,  9  East,  627,  supra). 

Where  A.  sold  to  B.  his  interest  in  the  practice  of  a  surgeon  and  apothe- 
cary, by  deed,  with  a  covenant  that,  during  the  space  of  one  year,  from  the 
date  of  the  deed,  A.  should  continue  to  reside  in  P.  street  aforesaid,  and  to 
carry  on  and  attend  to  th^  said  profession  and  practice,  as  he  had  hitherto 
done,  and  that  he  would,  to  the  utmost  of  his  power  introduce  B.  to  his 
patients,  and  do  every  reasonable  act  for  promoting  the  interest  of  the  con* 
cern;  and  B.  covenanted,  in  consideration  thereof,  to  allow  A.  during  the 
year  a  moiety  of  the  profits  of  the  concern,  to  be  paid  at  the  expiration  thereof. 
Held,  that  the  parties  were  not  thereby  constituted  partners  in  the  trade  during 
the  first  year,  and,  therefore,  that  B.  might  sue  A.  for  money  received  by  him 
from  their  patients,  during  that  year  (Rawlinson  v.  Clark,  16  M.  &  W.  292|. 
As  to  the  liability  of  the  part  owner  of  a  ship,  see  Harrington  v.  Fry,  2  Bing. 
179;  registered  owner,  see  Cox  v.  Reid,  1  C.  &  P.  602.  E.,  one  of  the  defts., 
being  concerned  in  a  colliery,  agreed  with  J.  for  opening  a  tally  shop  near 
it,  for  supplying  goods  to  the  workmen,  E.  built  the  shop,  and  his  name  was 
placed  over  the  door ;  J.  managed  the  shop ;  E.  received  in  the  first  instance 
IL  per  cent.,  and  aflerwards  5/.  per  cent,  on  the  account  of  all  sales  to  the 
workmen,  and  J.  received  nil  the  rest  of  the  profits.  The  pits,  were  the 
assignees  of  bankrupts  with  whom  J.  had  opened  an  account,  and  who  had 
advanced  money  to  J.  for  the  purchase  of^  goods  for  the  shop;  the  jury 
having  found  that  there  was  no  sharing  of  profit  and  loss  between  E.  and  J*, 
and  that  credit  was  not  given  by  the  bankrupts  to  i2«. :  held,  that  tho  verdict 
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WB8  not  against  the  evidence ;  that  as  credit  was  given  to  J.  alone,  B.  could 
only  be  made  liable  on  the  ground  of  an  actual  partnership  between  him  and 
J«,  and  that  E.'s  taking  5/.  on  the  sales  to  his  workmen,  did  not,  as  a  matter 
of  legal  inference,  render  him  liable  as  partner  to  third  persons,  but  was  in 
the  nature  of  a  commission  on  certain  sales,  supposed  to  be  efiected  through 
his  influence  over  his  workmen  (Pott  v.  Eyton,  3  C.  B.  32).  N.  agreed  with 
L.  to  sell  him  a  newspaper,  for  1500/.  to  be  paid  by  annual  instalments, 
with  interest,  during  a  period  of  seven  years,  N.  guaranteeing  to  L.  the  clear 
yearly  profit  of  150/.  over  and  above  the  annual  instalments.  In  consider 
ration  whereof,  L.  agree  to  pay  all  surplus  profits  over  a'nd  above  the  160L 
per  annum  to  N.,  until  they  should  amount  to  500/.,  and  if  they  amounted 

to  more  than  that  sum  L.  agree  to  pay  ^besides  the  purchase* 
[  *595  ]  money,  and  500/.,  the  then  existing  liabilities ;  but,  if  they  did  not 

amount  to  500/.,  then  N.  was  to  pay  the  liabilities.  And  it  was 
agreed  that  N.  should  receive  the  surplus  profits,  until  they  amounted  to 
500/.,  and  that  all  additional  surplus  profits  should  belong  to  L.  Held,  in 
an  action  for  paper,  &c.,  supplied  subsequently  to  the  agreement,  on  L.'s 
order,  for  the  purpose  of  conducting  the  newspaper,  and  which  were  used 
for  it,  that  N.  was  a  partner,  and  liable  to  satisfy  the  demand  (Barry  v. 
Neesham,  16  L.  J.,  N.  S.,  C.  B.  21). 

Where  a  Participation  in  Profits  tcUl  not  form  a  Partnership,"]  An 
agreement  to  pay  so  much  out  of  the  profits  of  the  concern,  for  the  labour 
of  a  party,  or  to  pay  an  outgoing  partner  an  annuity  for  his  interest  in  the 
profits  and  good-will  in  the  business,  is  no  partnership  as  to  third  persons 
(Ex  parte  Hamper,  17  Ves.  404;  19  ib.  431 ;  see  Grace  v.  Smith,  2  B.  & 
C.  409). 

In  order  to  constitute  a  community  of  profits,  so  as  to  create  a  partnership, 
the  partner  must  not  only  share  in  the  profits  of  his  companions,  but  must 
share  in  them  as  a  principal,  and  not  as  servant  or  agent,  dzc. 

If  there  be  an  agreement  between  A.,  the  sole  owner  of  a  lighter,  and  B., 
a  lighterman,  that  B.  shall  work  the  lighter,  and  that  the  net  profits  made 
by  her  shall  be  divided  equally  between  them,  A.  and  B.  are  partners  in  this 
concern,  and  are  liable  for  repairs  done  to  the  lighter.  But  if  the  agreement 
between  them  be,  that  B.,  in  consideration  of  working  the  lighter  shall  have 
half  ^^  gross  earnings j  this  does  not  constitute  a' partnership,  being  only  a 
mode  of  paying  B.  ior  his  labour  (Dry  v.  Boswell,  1  Camp.  329).  A  re- 
muneration made  to  a  traveller,  or  other  clerk  or  agent,  by  a  portion  of  the 
sums  received  by  or  for  his  master  or  principal,  in  lieu  of  a  fixed  salary, 
which  is  only  a  mode  of  payment  adopted  to  increase  or  secure  exertion, 
will  not  constitute  a  partnership  (Benjamin  v.  Porteus,  2  H.  BI.  590 ;  Meyer 
V.  Sharp,  Taunt.  74 ;  Cheap  v.  Cramond,  4  B.  dt  Ad.  670).  So,  where  a 
person  receives  from  a  trader  an  agreed  sum  in  respect  of  goods  sold  by  his 
recommendation,  as  one  shilling  per  chaldron  on  coals,  or  the  like,  there  is 
no  mutuality,  and  such  a  case  resembles  a  payment  to  an  agent  for  procuring 
orders,  and  has  no  distinct  reference  in  the  terms  of  the.  agreement  to  any 
particular  coals  purchased  by  the  coal  merchant  for  resale,  upon  which  a 
third  person  may  become  a  creditor  of  the  coal  merchant,  and  probably  could 
not  in  any  instance,  be  shown  to  apply  in  its  exaction  to  any  such  par- 
ticular purchase  (Cheap  v.  Cramond,  supra^  per  Tindal,  C.  J.).  So,  where 
a  factor  received  (or  his  commission  a  per  centage  on  the  amount  of  the  price 
of  the  goods  sold  him,  instead  of  a  certain  sum  proportioned  to  thequaUtyof 
the  goods  sold  (Dixon  ▼.  Cooper,  3  Wils.  40 ;  Cheap  v.  Cramond,  suj^a). 
Nor  does  a  partnership  arise  on  an  agreement  between  the  owner  of  cattle 
and  the  occupier  of  land,  that  the  cattle  shall  be  pastured  upon  the  land,  and 
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the  profit,  after  they  are  fatted,  above  a  certain  sam  at  which  the  cattle  are 
estimated,  shall  be  equally  divided  between  them,  such  transactions  being 
merely  a  mode  of  paying  for  the  pasture  (Green  v.  Beesley,  2  6.  N.  C.  108; 
see  further  Wilkinson  v.  Frazier,  4  £sp.  182 ;  Muir  v.  Glennie,  4  Moo.  &  S. 
240 ;  Hesketh  v.  Blanchard,  4  Bast,  144;  Perrott  v.  Bryant,  9  Y.  <Se  C.  68; 
Wish  V.  Small,  ib.  331 ;  Rawlinson  v.  Clark,  15  M.  &  W.  202 ;  Wittingtoa 
V.  Herring,  3  Moo.  &  P.  30 ;  Geddes  v.  Wallace,  2  Bing.  270).  But  one  . 
who  takes  a  share  of  the  profits  as  such  of  a  trading  concern,  thereby  be- 
comes a  partner,  as  to  third  persons,  on  the  ground  of  these  profits  forming 
a  portion  of  the  fuAd  upon  which  creditors  have  a  *right  to  rely 
for  payment ;  yet,  the  receipt  of  a  per  centage  upon  the  gross  [  *506  ] 
amount  of  sales  made  to  certain  customers  by  the  person  who  re- 
commended such  customers,  does  not  constitute  him  a  partner  as  against 
third  persons  (Pott  v.  Ey  ton,  3  C.  B.  32);  and  if  a  servant  or  agent  stipulate 
for  a  share  in  the  profits,  so  as  to  entitle  himself  to  an  account  of  them,  he 
becomes  as  to  third  persons,  a  partner  (Smith  v.  Watson,  supra;  Ex  parte 
Rowlandson,  1  Rose,  91 ;  Ex  parte  Langdale,  18  Ves.  309 ;  Green  v.  Bees- 
ley,  2  Bing.  N.  C.  108 ;  R.  v.  Hartley,  Russ.  &  Ry.  139). 

But  an  agreement  between  a  merchant  and  a  broker,  that  the  latter 
should  purchase  goods  for  the  former,  and  should  receive  for  his  trouble,  in 
lieu  of  brokerage,  a  certain  proportion  of  the  profits  arising  from  the  sale, 
and  should  bear  a  proportion  of  the  losses,  may  render  the  broker  liable  as 
a  partner  to  persons  who  become  creditors  in  respect  of  the  particular  adven- 
ture or  transaction,  although  it  does  not  vest  in  the  broker  any  share  in  the 
property  so  purchased,  or  in  the  proceeds  thereof,  the  parties  having  treated 
the  broker  as  acting  merely  in  that  character  (Smith  v.  Watson,  2  B.  &  C. 
401 ;  see  Reid  v.  Hollingshead,  4  B.  &  C.  867).  An  agreement  that  a  sailor 
shall  receive  a  certain  share  of  the  produce  of  the  voyuge  in  lieu  of  wages 
does  not  make  him  a  partner  with  the  owners  of  the  cargo  (Wilkinson  v. 
Frazier,  4  Esp.  182 ;  Mair  v.  Glennie,  4  M.  &  S.  244). 

There  is  no  liability  as  a  partner  where  there  is  neither  a  participation  of 
profits  nor  any  use  made  of  the  parties'  name,  to  obtain  credit,  although  there 
may  be  to  a  certain  extent,  a  community  of  interest.  Therefore,  where  a 
broker,  employed  by  several  persons  to  purchase  some  tea,  of  which  the 
employers  and  the  broker  were  to  have  separate  shares,  borrowed  money 
upon  the  security  of  the  tea  warrant  without  his  employer's  knowledge:  held, 
that  they  were  not  liable  to  the  lender  (Hoare  v.  Dowes,  Doug.  371).  So, 
a  purchase,  by  one  of  several  persons,  or  an  agreement  between  them,  that 
.  each  shall  have  a  distinct  share  of  the  whole,  without  any  communion  of 
profit,  does  not  create  a  partnership  bet^veen  them,  so  as  to  render  them 
jointly  liable  to  third  persons  (Coope  v.  Eyre,  1  H,  Bl.  37).  And  where  the 
contract  is  made  by  one  only,  there  being  no  joint  purchase,  a  subsequent 
joint  interest  and  communion  of  profits  will  n9t  constitute  a  joint  liability 
upon  such  contract;  therefore,  if  several  agree  upon  an  adventure,  and  each 
is  to  furnish  a  certain  portion  of  goods,  the  creditor  supplying  the  goods  can 
only  sue  each  for  his  share  of  the  goods,  and  not  the  whole  jointly,  there 
being  no  partnership  in  the  goods  until  they  are  mixed  in  the  common  ad- 
venture on  board  the  ship  (Saville  v.  Robertson,  4  T.  R.  720 ;  Young  v. 
Hunter,  4  Taunt.  582  ;  Beale  v.  Mouls,  10  Q.  B.  976;  see  Williams  v.  Bar- 
ton, 3  Bing.  139).  But  where  such  community  of  profit  exists,  each  of  the 
sharers  in  it  may  be  treated  by  the  creditors  as  a  partner,  although  he  and 
his  companions  have  stipulated  that  he  shall  not  be  responsible  ibr  the  en- 
gagement entered  into  with  strangers,  to  whom  he  will  still  be  liable  (Waugh 
v.  Carvon,  2  H.  Bl.  235 ;  Barry  v.  Nesham,  16  Law  J.  21,  Q.  B.). 
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But  wliere  the  agreetnent  is  for  a  johiNparchase  for  the  adTenturo,  the 
partnership  commences,  and  the  joint  responsibility  attaches  immediately  the 
goods  ore  bought  (Gouthwaite  v.  Duckworth,  12  East,  421 ;  Smith  v.  Wat* 
son,  2  B.  &  C.  401);  even  where,  at  the  time  of  the  sale,  one  partner  only 
was  known,  and  the  credit  was  given  to  him  (Rapheil  v.  Roberts,  4  Nev.  & 
M.  31 ;  and  see  Paierson  v.  Gandasequi,  15  East,  62),  and  where  it  appeared 
that  the  pits.,  (stationers)  supplied  paper  to  the  deda^  by  the  order  of  A.,  a 
printer,  to  whom  credit  was  given,  and  A.  aAerwards  became 
[  *597  ]  bankrupt,  *when  it  was  discovered  that  the  defts.  and  A.  were 
jointly  interested  in  the  publication  of  the  work  for  which  the  paper 
was  supplied,  the  jury  found  that  a  partnership  existed  between  the  dcfls. 
and  A.  at  the  time  the  paper  vras  supplied :  held,  that  the  defU.  were  liable 
(Gardiner  v.Cbilds,  6  C.  &  P.  345;  2  Jur.  283). 

Parnersh'p  for  llUgal  Purposes,]  Effect  will  not  be  given  to  an  agree- 
ment to  form  a  partnership  for  the  purpose  of  carrying  into  operation  illegal 
transactions  (Armstrong  v.  Lewis,  2  C.  &  M.  274;  Ewing  v.  Osbuldiston, 
2  Myl.  &  Cr.  53).  No  action  can  be  maintained  for  the  breach  of  an  agree- 
ment to  become  a  partner,  without  proof  of  the  specific  terms  fur  the  intended 
pnrnership  (Fejis  v.  Cutler,  2  Stark.  139;  Gale  v.  Luckie,  2  Stark.  107). 
but  where  a  person  who  was  a  partner  in  a  firm  already  created  upon  specific 
terms  agreed  that  the  pit.  should  be  received  as  a  partner  in  the  concern,  as 
to  a  certain  share  thereof:  held,  that  an  action  for  not  receiving  the  pit.  as 
such  partner  was  maintainable,  although  it  was  objected  that  there  was  no 
sufficient  degree  of  certainty  in  the  terms  of  the  agreement  (M*Neil  v.  Keid, 
9  Bing.  68). 

Oue  Partner  Agent  for  O/Jipts.]  It  is  a  general  rule  that  each  partner  is 
the  agf^nt  for  the  others,  whether  active,  nominal,  or  dormant;  and  he  has 
authority,  as  sueh,  to  bind  them  by  simple  contracts,  made  in  the  course  of 
and  with  reference  to  the  partnership  business,  or  by  negotiable  instruments, 
circulated  for  partnership  purposes,  to  any  person  dealing  lona  fii/e  (Were 
V.  Ashby,  li>  B.  &  C.  288;  Bond  v.  Gibson,  1  Camp.  185;  Winile  v. 
Crowlher,  1  Cr.  &  J.  316;  Thicknesse  v.  Bromilow,  2  Cromp.  &  J.  425). 
And  it  mukes  no  difference  that  they  agree  amongst  themselves  that  there 
shall  \ic  no  such  authority,  unless  notice  thereof  be  brought  home  to  the  creditor 
(South  Carolina  Bank  v.  Case,  8  B.  &  C.  427;  Minnett  v.  Whinery,5  Bro. 
P.  C.  489;  Willis  v.  Dyson,  1  Stark.  164;  Hawken  v.  Bourne,  8  M.  &  W. 
703).  And  the  contract  must  be  made  respecting  the  partnership  business; 
for  when  the  transaction  has  no  apparent  relation  to  the  partnershij),  then  it 
will  not  be  bound  by  the  act  of  one  of  the  partners  without  special  circum- 
stances (Armitage  v.  Winterbottom,  1  Man.  &  G.  130).  It  has  undoubtedly 
been  held  that,  in  a  matter 'wholly  unconnected  with  the  partnership,  *bne 
partner  cannot  bind  the  other;  but  the  true  construction  of  the  rule  is,  that 
the  act  and  assurance  of  one  partner,  made  with  reference  to  business  trans- 
acted by  the  firm,  will  bind  all  the  partners  (Sandelands  v.  Marsh,  2  B.  6( 
Ad.  673;  see  Hooper  v.  Lees! y,  4  Camp.  66;  Marsh  v.  Keating,  1  Biog. 
197 ;  Hasleham  v.  Young,  5  Q.  B.  833). 

A  partnership  percmp.orlly  commences  from  the  date  of  the  agreement  to 
become  partners  (Will.ams  v.  Jones,  5  B.  &  C.  103);  and  if  there  be  no 
express  stipulation  on  the  subject,  an  implication  as  to  its  duration  may  arise 
from  circumstances  to  b3  gathered  from  tbo  deed  of  partnership  (Wheeler  v. 
Van  Wart,  2  Jur.  262). 
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Eifidence  against  SharehMtrs  in  JoinUstock  Banking  Companies  since 
7  4"  3  ^^'^*  ^'  li^-]  By  7  &  8  Vict.  c.  11 8,  a  memarial  is  to  be  made  oat, 
showing,  amongst  otber  things,  the  true  title  of  the  company,  the  names  and 
places  of  abode  of  all  the  shareholders,  of  every  director  or  mana^^r,  or  other 
like  officer,  and  this  is  to  be  repeated  every  year,  between  the  28ih  of  Febru- 
ary and  25th  of  March,  and  are  to  be  sent  to  the  stamp-office,  where  they 
are  to  be  filed  and  regis.ered.  A  like  memorial  is  to  be  made  out  as  oooa* 
sion  may  require,  of  changes  in  the  directors  and  shareholders, 
&c,  and  *tliey  must  be  signed  by  the  manager  or  one  of  the  di-  [  *598  ] 
rectors,  and  verified  by  the  same  person,  by  declaration,  before  a 
J.  P.,  or  master  extraordinary,  in  chancery,  and  copies  of  them  certified  by 
a  commissioner  of  stamp  is  made  evidence  (sect.  19).  Persons  named  in 
the  memorial  last  delivered,  and  their  legal  representatives,  are  liable  to-exp 
isting  shareholders  to  all  legal  proceedings  under  the  act  (sect.  21). 

Action  for  Calls.]  In  actions  for  calls,  the  plea  of  "never  indebted"  is 
not  an  admission  that  defts.  are  shareholders  in  the  company.  The  only 
register  of  shareholders  which,  by  8  6s  9  Vict.  c.  16,  s.  28,  is  m^de  priniSL 
facie  evidence  of  the  party  being  a  shareholder  in  the  company  is  the  register 
duly  prepared  and  sealed  according  to  the  provisions  of  section  9  (Birken- 
head Railway  Company  v.  Brown rigg,  19  Law  J.,  Ex.  27). 

The.  powers  of  the  directors  to  make  these  calls  must  be  strictly  pursued. 
It  is  a  specific  power,  and  must  be  strictly  pursued  (Meigh  v.  Clinton,  11 
Ad.  &  E.  428;  per  Lord  Denman,  C.  J.).  As  to  the  construction  of  a 
power  to  make  calls  on  shareholders  for  the  time  being,  see  Aylesbury  R. 
Co.  V.  Mount,  4  Man.  <k  G.  651 ;  7  Man.  &  G.  896 ;  Thames  Tunnel  Com* 
pany  V.  Shelden,  6  B.  ^  C.  341 ;  Midland  and  Great  Western  Railway  Com- 
pany V.  Gordon,  15  Law  J.  166,  Exch.).  As  to  the  meaning  of  the  word 
subscribers,  see  London  Grand  Junction  Railway  v.  Preem^in,  2  Man.  dc 
G.  606 ;  Great  North  of  England  Railway  Company  v.  Biddulph,  7  M.  de 
'  W.  262;  Meigh  v.  Clinton,  11  Ad.  &  E.  428. 

It  will  not  be  necessary  to  prove  the  appointment  of  the  directors  who  made 
the  call,  or  any  matter,  except  that  the  dell,  was  a  holder  of  shares,  that  the 
call  was  made,  and  notice  thereof  given,  as  directed  by  the  acts  of  7  de  8 
Vict.  c.  113,  s.  35;  8  &  9  Vict.  c.  16).  The  production  of  the  register- 
book  is  evidence  of  the  defl.  being  a  shareholder,  and  the  number  of  his 
shares  (7  dt  8  Vict.  c.  113,  s.  36). 

The  liability  of  the  shareholders  or  subscribers  depends  of  course  mainly 
upon  the  deed  or  act  of  parliament  (see  Huddersfield  Canal  Company  v. 
Buckley,  7  T.  R.  36 ;  Norwich  and  Lowestoft  Navigation  Company  v.  Theo- 
bald, Moo.  &  M.  151 ;  Stafibrd  and  Morton  Railway  Company  v.  St  ration, 
2  B.  ds  Ad.  619;  Cromford  and  Highpark  Railway  Company  v.  Lacy,  8 
Y.  &  J.  80). 

The  Shefiield  and  Manchester  Railway  act  empowered  the  directors  from 
time  to  time  to  make  such  calls  from  the  proprietors  on  their  respective  shares 
as  they  from  time  to  time  should  find  necessary,  so  that  no  call  should  rxceed 
10/.  on  each  share,  and  that  there  should  be  an  interval  of  three  months  be- 
tween each  call,  and  twenty-one  days'  notice  given  of  any  call,  by  advertise- 
ment in  the  local  papers,  and  the  proprietors  were  required  to  pay  the  calls 
to  such  person,  at  such  time,  &c.,  as  the  directors  should  direct.  The  direc- 
tors made  a  resolution  for  a  call,  specifying  therein  the  amount  and  day  of 
payment,  but  not  the  place  where,  or  the  person  to  whom  the  payment  was 
to  be  made,  but  the  notice  of  the  call  inserted  in  the  paper  specified  all  those 
matters ;  in  an  action  for  a  call  against  a  person  who  was  proprietor  at  the 
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dale  of  the  resolution,  of  the  notice,  and  at  the  date  appointed  for  payment, 
it  not  appearing  that  there  was  any  change  in  the  directors  during  the  in* 
terval:  held,  that  the  call  was  properly  naade  (ShefBeld,  Ashton-under- 
Lyne,  and  Manchester  Railway  Company  v.  Woodcock,  7  M.  &  W.  574; 
Great  North  of  England  Railway  Company,  7  M.  &  W.  243);  and  the 
publication  of  the  notice  must  be  assumed  to  be  the  act  of  the  directors  (lb.). 
A  prospective  resolution  would  not  be  invalid ;  thus,  where  the  directors,  on 

the  13tb  of  March,  resolved,  that  a  call  of  5/.  should  be  made  on 
[  *699  ]  the  dOth  of  March  instant,  to  be  paid  on  the  *  1st  of  May ;  held, 

that  the  call  was  not  invalid,  because  the  resolution  was  prospec- 
tive (lb.). 

Where  a  company  were  empowered  under  an  act  of  parliament  to  make 
calls  for  money  on  the  proprietors,  not  exceeding  10/.  per  share  from  time 
to  time  as  they  should  find  necessary,  at  intervals  of  not  less  than  two 
months  from  each  other,  none  of  the  powers  of  the  act  were  to  be  put  in 
force  until  33,500/.  were  subscribed.  The  committee  began  the  works  be- 
fore that  sum  had  been  subscribed,  and  made  a  single  order,  calling  upon 
the  proprietors  for  several  payments  of  10/.  each,  to  be  made  at  the  specified 
intervals.  A  subsequent  act  recited,  that  the  capital  above  stated  had  not 
been  subscribed ;  that  the  company  had  proceeded  in  the  works ;  incurred 
debts,  6ec.;  and  that  a  certain  sum  was  due  from  defaulters  in  the  payment 
of  calls;  it  provided  for  carrying  on  the  works  and  making  further  calls, 
and  enacted,  that  the  powers  of  the  former  act  (except  when  expressly 
altered)  should  remain  vested  in  the  company,  although  the  above  sum  had 
not  been  subscribed.  In  an  action  by  the  company  against  one  of  the  com« 
mittee,  for  money  due  on  some  of  the  calls  made  as  above-mentioned,  others 
of  which  he  had  paid,  held,  that  the  calls  being  all  made  at  one  time  were 
irregular,  that  they  were  not  ratified  by  the  notk»  of  them  in  the  second  . 
statute,  as  it  could  not  be  presumed,  in  the  absence  of  any  expression  to 
such  efifect,  that  the  legislature,  when  passing  the  act,  was  apprised  of  their 
being  improperly  made,  and  that  the  defl.  was  not  estopped  from  having 
joined  in  making  the  calls,  and  by  his  payment  of  part  of  them,  from  dis- 
puting their  validity,  for  the  calls  being  against  law,  no  person  ought  to 
have  been  misled  into  a  compliance  with  them  by  the  defl.'s  conduct  or 
admissions  (Stratford  and  Moreton  Railway  Company  v.  Stratton,  2  B.  & 
Ad.  519). 

A  railway  act  provided  that,  for  the  purpose  of  voting,  25/.  of  the  capital 
should  represent  a  share,  and  that  no  one  should  vote  in  respect  of  any  less 
proportion.  The  22nd  section  of  the  8  Vict.  c.  16,  the  Companies  Clauses 
Consolidation  Act,  empowered  the  company  to  make  calls.  The  90lh  seo 
tion  authorized  the  directors  to  exercise  all  the  powers  of  the  company, 
except  as  to  matters  directed  by  that  and  the  special  act,  to  be  transacted  by 
a  general  meeting  of  the  company.  Neither  the  8  Vict.  c.  16,  nor  the  spe- 
cial act  directed  calls  to  be  made  at  a  general  meeting  of  the  company.  The 
special  act  directed  that  three  months  at  least  should  be  the  interval  between 
successive  calls.  Afier  the  formation  of  the  company  the  shares  were 
altered  to  20/.  each.  The  directors  on  the  11th  of  January,  passed  a  reso- 
lution for  a  call  to  be  paid  on  the  26th  of  February ;  and,  on  the  8th  of 
May,  a  resolution  for  a  second  call  to  be  paid  on  the  19th  of  June.  Held, 
in  an  action  against  a  shareholder  to  recover  the  amount  of  these  calls ; 
first,  that  the  calls  Were  not  illegal,  by  reason  of  the  shares  being  altered  to 
30/..  secondly,  that  it  was  competent  for  the  directors  to  make  a  call;  and 
iastly,  that  an  interval  of  three  months  had  elapsed  between  the  two  calls. 
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pursuant  to  the  act  (The  Amhergate,  Nottingham  and  Bo8toD»  and  Bastern 
Junction  Railway  Company  v.  Mitchell,  19  Law  J.  89,  Ex.). 

Liability  to  Colli  after  Assignment,']  With  respect  to  companies  formed 
under  the  registration  act  7  &  8  Vict.  c.  110,  the  liability  of  a  shareholder 
for  calls  will  cease  only  on  his  transfer  being  registered  at  the  Registrar's 
office,  and  this  regulation  will  not  (>e  granted  until  the  transferee  shall  have 
executed  the  company's  deed  of  settlement  (Wordsworth  on  Joint-stock 
Companies,  368).  Of  banking  companies  formed  under  7  6c  8  Vict.  c.  118, 
see  ib.  177.  This  liability  in  other  companies  depends  upon  tCeir 
act  of  incorporation  *or  particular  deed  of  settlement,  as  the  case  [  ^609] 
may  be,  apd  may  be  determined  by  assignment  or  forfeiture  of  the 
shares;  and  in  both  cases  a  shareholder  being  registered,  or  having  exe- 
cuted the  deed,  as  the  case  may  be,  can  only  assign,  subject  to  the  requisites 
or  conditions  of  the  act  of  incorporation  or  deed  of  settlement  (Ib.  356, 
303 ;  see  8  &  9  Vict  c.  16,  ss.  14,  15,  16). 

In  an  action  for  two  calls,  it  appeared  the  act  provided  that,  upon  the 
trial,  it  should  only  be  necessary  to  prove  that  the  deA.  at  the  time  of  making 
the  respective  calls  was  the  proprietor  of  a  share  in  the  undertaking,  and 
that  there  should  be  twenty-one  days'  notice  of  the  making  of  the  call. 
Notice  of  the  first  call  was  given  on  the  6th  of  March,  to  be  payable  on  the 
9th  of  April ;  of  the  second  call  on  the  23rd  of  June,  to  be  payable  on  the 
28th  of  July:  the  deA.  became  a  proprietor  by  the  transfer  of  shares  on  the 
7th  of  April;  held,  not  liable  for  a  call  made  previously,  but  not  required 
to  be  paid  until  aAer  the  7th  of  April  (Birmingham  and  Aylesbury  Railway- 
Company  v.  Thompson,  Law  J.,  Q.  B.  124  (1841);  Aylesbury  Railway 
Company  v.  Mount,  4  Man.  &  G.  651). 

The  act  in  making  shares  transferable  by  deed  generally,  directs  that  on 
every  sale  the  deed  being  executed  by  the  seller  and  purchaser  shall  be  kept 
by  the  company,  who  are  to  enter  in  a  book  kept  for  that  purpose  a  memo- 
rial of  such  transfer  and  sale,  and  indorse  the  entry  of  such  memorial  on 
the  deed  of  transfer ;  and  until  such  memorial  shall  have  been  made  and 
'entered,  the  seller  shall  remain  liable  for  all  future  calls,  and  the  purchaser 
shall  have  no  part  or  share  in  the  profits  (see  the  statutes).  The  effect  of 
this  provision,  with  respect  to  the  memorial,  is  not  to  make  any  alteration  in 
the  common-law  operation  of  the  deed,  but  is  intended  merely  for  the  secu- 
rity of  the  company,  but  the  deed  being  complete,  it  is  sufficient  evidence  in 
an  action  for  calls,  without  proving  the  entry  of  any  memorial  (Liondon  and 
Birmingham  Railway  Company  v.  Fairclough,  2  Man.  &  G.  674).  Until 
the  deed  is  enrolled  and  entered,  the  company  may  compel  the  seller  to  pay 
all  the  future  calls  (Ib.  706,  per  Tindal,  C.  J.). 

An  act  vested  the  shares  in  the  subscribers,  their  executors  and  assigns, 
with  power  to  the  subscribers  to  assign  their  shares,  and  a  committee  to  be 
appointed  under  the  act  were  authorized  to  make  calls  on  the  proprietors 
of  shares,  at  such  times  as  they  should  think  fit.  An  original  subscriber 
was  held  not  to  be  liable  for  any  calls  made  by  the  committee  after  he 
had  assigned  his  shares  (Huddersfield  Canal  Company  v.  Buckley,  7  T. 
R.  36). 

By  the  deed  of  settlement  of  a  joint-stock  company,  it  was  agreed,  that 
the  directors  should,  without  notice  or  summons,  meet  on  such  a  day  and 
hour  as  they  should  from  time  to  time  agree ;  held,  that  a  meeting,  on  a 
day  which  had  not  previously  been  fixed  or  agreed  to,  and  which  was  not 
held  by  adjournment,  was  net  duly  convened,  and  that  a  call  made  on  the 
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proprietors  od  that  day,  could  not  be  enforced  (Moore  v.  Hammond,  6  B.  ^ 
C.  456). 

A  member  of  a  joint  stock  company,  who  bns  been  forced  to  pay  calls 
afler  he  hns  parted  with  his  shares,  on  account  of  his  not  having  formally 
perfected  the  transfer,  has  no  right  to  maintain  an  action  to '  recover  tlie 
amount  on  an  implied  assumpsit  by  the  transferee  (Humble  v.  Langsioo,  7 
If.  &  W.  517). 

Proof  qf  DefendanCt  LiabiliU/J]  When  the  partnership  has  been  esta- 
blished, evidence  may  be  adduced  to  show  the  defl.'s  liability,  as  partner, 
by  proof  of  the  acts  of  one  or  all  of  them,  although  it  viola :e  any  private 
arrangement  between  the  partners  (Anon.  12  Mod.  446;  Kemble  v.  Atkins, 

Holt,  N.  P.  434 ;  v.  Layiield,   1   Salk.  292 ;  ♦Shirreff  v. 

£•601  ]    Wilks,  1  East,  48;  Fox  v.  Clifton,  6  Bing.  796,  per  Tindal,  C. 

J.) ;  and  it  makes  no  difierence  although  the  other  partners  wese 
ignorant  of  the  transaction,  and  were  even  intentionally  defrauded  by  their 
partner  (see  Wilkie  v.  Chambers,  Cowp.  814;  Rapp  v.  Latham,  2  B.  &  Ad. 
795;  Wilson  v.  Bayley,  9  Dowl.  13).  Thus,  one  partner  may  buy  (Bond 
▼,  Gibson,  1  Camp.  185),  or  sell  the  partnership  property  (Lambert's  case, 

Godb.  224;  Fox  v.  Hanbury,  Cowp.  445  ;  v.  Layfield,  1  Salk.  292, 

n.),  receive  payment  of,  or  release  the  debts  (Kemble  v.  Atkins,  Holt,  N.  P. 
484;  Wilkie  v.  Chambers,  Cowp.  814;  2  Rep.  68;  Stead  v.  Salt,  3  Bing. 
103);  or  borrow  money  (Ro'hwell  v.  Humphreys,  1  Bsp.  406;  2  C.  &  P. 
885);  or  insure  (Hooper  v.  Frisby,  4  Camp.  66) ;  or  pledge  the  partner* 
ship  property  (Baker  v.  Charlton,  Pea.  79;  Reid  v.  Hollinshead,  4  B.  dc  C. 
667;  7  D.  <Se  R.  444;  4  Taunt.  684;  Tupper  v.  Hay  thorn,  Gow,  182); 
although  the  pledge  be  made  without  the  privity  and  consent  of  the  other 
partners,  if  there  be  no  fraud,  and  the  pledgee  did  not  know,  nor  had  means 
of  knowing,  that  the  property  was  partnership  property  (Rabee  v.  Ryland, 
Gow,  132,  per  Dallas,  C.  J.);  and  by  such  acts  bind  the  partnership,  ante, 
p.  561).  And  where  one  of  two  partners,  with  the  intention  of  cheating  the 
others,  purchases  such  articles  as  might  be  used  in  the  partnership  business, 
which  be  converts  to  his  own  separate  use,  if  there  be  no  collusion  between 
bim  and  the  seller,  the  innocent  partner  is  liable  without  proof  of  any  pre* 
vious  dealings  between  the  parties  (Bond  v.  Gibson,  1  Camp.  185).  And 
by  such  other  acts  and  contracts  as  are  necessary  or  incidental  to  the  car- 
rying on  of  the  business  of  the  firm,  and  whereby  the  credit  of  the  firm  is 
pledged.  There  may,  however,  be  cases  in  which  all  the  partners  will  not 
be  liable  for  all  that  is  done  by  such  individual  partner ;  but  even  then  there 
must  be  something  exclusive  in  the  nature  of  the  transaction  ;  not  only  tin 
other  should  not  be  known  in  it,  but  the  ordering  of  the  goods  should  be 
the  exclusive  act  of  the  particular  partner  (Gardiner  v.  Childs,  2  Jur» 
233,  per  Lord  Denman,  C«  J. ;  Young  v.  Hunter,  4  Taunt.  588,  per 
Gibbs,  J.). 

A  company  may  stipulate  that  the  directors  or  others  entering  into  an 
engagement,  shall  not  be  personally  liable,  but  the  funds  of  the  society  only. 
Thus,  in  insurance  companies,  the  policy  often  stipulates  that  the  parties 
covenanting  for  the  company  shall  not,  in  their  capacity  of  directors  or  of 
shareholders,  be  liable  for  losses,  except  as  provided  by  the  deed  of  settle- 
ment (Andrews  v.  Ellison,  6  Moo.  199;  recognised  in  Bedford  v.  Bruton,  I 
Bing.  N.  C.  408). 

The  directors  of  a  gas  company  are  answerable  for  an  act  done  by  thev 
•operintendent  and  engineer  under  a  general  authority  to  manage  the  works, 
though  they  are  personally  ignorant  of  the  particular  plan  oflopted,  and 
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though  such  plan  be  a  departure  from  the  origmal  and  understood  method 
which  the  directors  had  no  reason  to  suppose  discontinued  (Rea  v.  Medley, 
6  C.  &  P.  292). 

One  partner  may,  by  procuration,  indorse  bills  for  the  firm  (Williamson 
v«  Johnson,  1  B.  &  C.  146).  *  One   partner   may,  in  general,   bind   his 
co»partners  by  accepting,  drawing,  or  indorsing  a  bill  of  exchange,  or  in 
making  or  indorsing  a  promissory  note  in  the  name  and  on  the  behalfoftlie 
firm  (see  Ch.  Bills,  8th  ed.  45,  68  ,*  South  Carolina  Bank  v.  Case,  8  B.  6e 
C.  638;  per  Bayley,  J.,  see  Wintle  v.  Crowther,  1  Cr.  &  J.  316;  Thick- 
Bess  V.  BiX>milow,  2  Cr.  &  J.  425 ;  Kirk  v.  Blurton,  9  M.  &  W.  284 ;  Faith 
V.  Richmond,  11  Ad.  &  E.  339;  see  Norton  v.  Seymour,  3  C.  B.  792;  Ch. 
Contr.  227 ;  see  post,  p.  602).     Where  a  bill  is  to  be  considered  the  accept- 
ance  of  the  whole  firm,  though  the  name  of  one  partner  be  omitted  (Lloyd 
V.  Asbby,  2  B.  &  Ad.  23),  the  firm  will  be  bound,  although  all  ^its 
BMmbem  be  not  specified ;  thus,  where  the  partnership,  comprising  [  *602  ] 
several,  is  carried  on  in  the  name  of  one,  or  in  the  name  of  two,  or 
of  a  mere  stranger,  or  in  a  ficiiuous  name  (Wintle  v.  Crowther,  1  Cr.  &  J. 
816).    So,  where  two  firms  have  a  common  partner  and  a  common  name, 
each  can  bind  the  other  by  bills  or  notes  in  that  common  name  (Swnnn  v. 
Steele,  7  Eost,  210  ;  Baker  v.  Carlton,  1  Pea.  80 ;  see  Lloyd  v.  Ashby,  2 
B.  &  Ad.  23).     If  a  bill  be  drawn  upon  the  partnership  in  their  usual  style 
and  firm,  and  accepted  by  one  of  them  in  his  own  name,  all  are  bound;  for 
such  acceptance  is  according  to  the  terms  m  which  it  is  drawn  (Wills  v. 
Masterman,  2  Esp.  731 ;  Mason  v.  Ramsey,  1  Camp.  384;  Dolman  v.  Or- 
chard, 2  C.  &  P.  104).    But  the  partnership  is  not  bound  unless  by  an  accepU 
anoe  in  the  true  style  thereof  (Kirk  v.  Blurton,  9  M.  6c  W.  284).    Mr.  Dow- 
deswell,  in  his  edition  of  Smith's  Mercantile  Law,  has  the  following  note 
upon  this  case:-^-**  The  marginal  note  is  wron^^;  there  is  obviously  a  gieat 
difference  between  holding  that  the  acceptance  of  a  bill  drawn  upon  a  firm 
by  its  right  name  and  accepted  by  one  partner  does  not  bind  the  firm  because 
that  partner  signs  his  nanrte  to  the  acceptance,  which  requires  no  signature 
at  all  (Despard  v.  Oxenden,  1  Moo.  &  R.  90),  and  holding  that  a  bill  in 
which  the  firm  is  not  mentioned  shall  bind  its  members.     In  Faith  v.  Ham- 
mond, 11  Ad.  ds  E.  339,  where  a  partner  in  the  Newcastle  and  Sunderland 
Wallsend  Coal  Company,  drew  a  note  in  the  name  of  Uie  Newcastle  Coal 
Company,  the  Lord  Chief  Justice  told  the  jury  that  it  would  be  binding  on 
Ae  company  if  the  pit.  had  been  used  to  deal  with  them  as  the  Newcastle 
Coal  Company,  and  this  direction  was  approved  of  by  the  court.    There  is  a 
mistake  in  the  marginal  note  of  this  case  also ;  it  states  the  question  \eh  to 
the  jury  to  have  been,  "whether  the  name  used,  though  inaccurate,  substan- 
tially describes  the  firm,  or  ao  varies  it  that  the  indorser  must  be  taken  to 
have  issued  the  note  on  his  own  account.^'    It  might  be  argued,  that  to  leave 
such  a  question  to  the  jury  would  be  to  leave  to  them  the  construction  of  a 
writing.    The  question  really  led  to  (hem  was  obviously  a  fit  one  for  their 
consideration,  since  if  the  firm  had  dealt  by  the  name  of  the  Newcastle  Coal 
Company  with  the  pit.,  he  had  a  right  to  treat  that  as  the  real  nsune.    It 
would  also  appear  that  the  rule  laid  down  in  Kirk  v.  Blurton  only  applied  to 
the  case  of  a  fictitious  name  of  the  firm,  and  that  if  the  true  names  of  the 
partners  were  used  they  would  be  bound  (Norton  v.  Seymour,  16  Law  J. 
100,  C.  P. ;  see  also  Ex  parte  Buckley,  15  M.  6i  W.  469).     A  firm  may 
use  a  name  for  all  other  purposes,  and  the  name  of  the  managing  partner 
for  the  purpose  of  indorsing  bills,  d£C.  (Williamson  v.  Johnson,  1  B.  &  C. 
146).     Where  a  debtor  is  in  execution,  at  the  suit  of  several  pits.,  on  a  joio% 
debt»  one  (^  them  may  give  a  note  for  the  weekly  payments  oC  3«.  6itt 
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.  under  the  Lords'  Act,  signed  b^  him  alone,  for  himself  and  partn^s  (Meux 
V.  Humphrey,  8  T.  R.  26).  Yet,  where  several  executors  are  plis.,  a  note 
given  to  an  insolvent  debtor  under  the  Lords'  Act  must  be  signed  by  all  of 
them  (Lepine  v.  Bay  ley,  ib.  325;  see  "Bills  of  Exchanob"). 

Sioce  the  7  &  8  Vict.  c.  113,  s.  8,  bills  of  exchange  and  promissory  nqtes 
may  be  made,  accepted,  or  indorsed  in  any  manner  provided  by  the  deed  of 
partnership,  so  that  they  be  signecT  by  a  manager  or  a  director,  or  be 
by  him  expressed  to  be  done  on  behalf  of  the  company;  but  no  mana* 
ger  or  director  is  liable  thereon  to  a  greater  extent,  or  in  a  different 
manner,  than  any  other  contract  signed  by  him  on  the  company's  behalf 

.  (sect.  22). 

A  retired  partner  may  give  authority  by  parol  to  a  continuing  partner  to 
indorse  bills  in  the  partnership  name  afler  the  dissolution  *of  the 
[  *603  ]  partnership  (Smith   v.   Winter,   4  M.  &  W.  454).     A   bill  of 
exchange,  duly  drawn  by  the  partnership,  and  accepted  during 
the  continuance  thereof,  continues  to  be  the  joint  property  of  the  firm,  not- 
withstanding a  dissolution  of  partnership,  and  may,  therefore,  be  indorsed 

,  after  the  dissolution  by  any  of  the  partners  in-  the  name  of  the  firm, 
ahhough  the  indorsee  has  notice  of  the  dissolution  (Lewis  v.  Reilly,  1  Q,  B. 
849). 

BiUs  drawn  by  Joint-Stock  Companies.]  Provisional  directors  cannot 
bind  the  others  "by  bills  of  exchange  in  absence  of  express  authority  to  that 
effect  (Bramah  v.  Roberts,  3  Bing.  N.  C.  963).  Where  a  bill  of  exchange 
was  drawn  by  R.  P.,  addressed  "to  the  Imperial  Salt  and  Alkali  Company," 
"  accepted,  payable  at,  &c.,  R.  P.  manager,  J.  R.,  J.  P.,  R.  G.,  directore." 
The  payee  sued  the  three  defts.,  who  were  directors  of  this  joint- stock  trading 
company,  but  did  not  sign  the  acceptance ;  J.  R.  and  J.  P.,  who  were  direc- 
tors, had  signed,  and  R.  P.,  J.  R.,  and  J.  P.,  and  R.  P.  suffered  judgment  to 
go  by  default ;  R.  P.  was  a  shareholder  and  ofGcer  of  the  company;  the  jury 
found  that  R.  P.  did  not  sign  as  acceptor,  but  only  as  manager.''  It  was 
held  that  the  action  could  not  be  maintained  against  the  deft,  individually, 
nor  against  the  five  defts.  who  were  directors,  and  Richard  Parker  as  share- 
holder, there  being  no  implied  authority  in  the  directors  to  bind  the  company 
(Bult  V.  Morell,  12  Ad.  &  E.  745;  see  Connell  v.  Sawyer,  2  Jur.  1085; 
Perring  v.  Hone,  4  Bing.  28). 

A  partner  in  a  mining  company  is  an  agent  for  his  co-partners  so  as  to 
bind  them  upon  all  contracts  for  things  necessary  for  the  purpose  of  carry- 
ing on  the  business  of  the  concern ;  but  this  general  agency  does  not  extend 
to  the  making  or  accepting  of  bills  of  exchange,  or  borrowing  money.  Lord 
Tenterden  said  that  the  mere  circumstance  of  the  deft.'s  having  become  a 
shareholder  in  a  mining  company  did  not,  in  point  of  law,  make  him  answer- 
able for  bills  drawn  or  accepted  by  those  who  took  upon  themselves  to  man- 
age the  concern  ;  and  Littledale,  J.,  observed  that  the  form  of  the  bill  was 
very  unusual,  not  being  a  bill  drawn  by  individuals  upon  others,  but  drawn 
for  and  accepted  by  a  mining  company.  When  the  pit.,  therefore,  took  this 
bill  he  had  notice  on  the  face  of  it  that  it  was  not  an  ordinary  bill  of  exchange; 
it  was  then  incumbent  on  him  to  inquire  whether  the  persons  who  drew  and 
accepted  this  bill  had  authority,  by  such  acts,  to  bind  the  deft.,  the  latter  not 
appearing  on  the  face  of  the  bill  to  be  a  partner  with  those  persons,  and  to 
prove  at  the  trial  that  they  had  such  authority.  In  the  case  of  an  ordinary 
trading  partnership,  the  law  implies  that  one  party  has  authority  to  bind  an- 
other by  drawing  and  accepting  bills,  because  the  drawing  and  accepting 
.hiilfl  is  necessary  for  the  purpose  of  carrying  on  a  trading  partnership ;  but 
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it  does  not  follow  that  it  is  necessary  for  the  purpose  of  carrying  on  tbe 
besiness  of  a  mining  company.  Evidence  of  the  nature  of  the  company 
ought  to  have  been  given  to  show  that,  in  order  to  carry  into  efiect  the  pur- 
poses for  which  it  was  instituted,  it  was  necessary  that  individual  members 
should  have  the  power  of  binding  the  others,  by  drawing  and  accepting  bills 
of  exchange.  In  the  absence  of  any^such  evidence,  it  is  not  competent  to 
individual  members  of  a  mining  company,  which  is  not  a  regular  trading 
company,  to  bind  the  rest  by  drawing  and  accepting  bills  (Dickinson  v. 
Valpy,  16  B.  &  C.  128).  One  of  several  persons  jointly  interested  in  a 
farm  has  no  power  to  bind  the  others  by  drawing  or  accepting  bills,  because 
it  is  not  necessary  for  the  purpose  of  carrying  on  the  farming  business  that 
bills  should  be  drawn  or  accepted  (Greenslade  v.  Dower,  7  B.  & 
C.  036).  The  object  of  persons  concerned  in  such  an  undertaking  [  *604  ] 
is  to  sell  the  produce  of  the  farm ;  and  though,  with  a  view  to  such 
sale,  it  may  be  necessary  to  buy  many  things,  in  order  to  raise  and  put  the 
produce  in  a  saleable  state,  yet  it  is  not  necessary,  for  that  purpose,  that 
bills  of  exchange  should  be  drawn.  Even  if  that  were  necessary  for  tbe 
purpose  of  carrying  on  a  mining  concern,  though  not  for  the  purpose  of 
managing  a  farm,  it  was  incumbent  on  the  pit,  in  this  case,  to  have  shown, 
either  from  the  very  nature  of  this  company,  that  it  was  necessary^  or  from 
the  practice  in  other  similar  companies  that  it  was  usual;  for,  if  it  were 
necessary  or  usual,  it  would  be  reasonable  that  the  directors  should  have 
such  a  power,  and  the  law  would  imply  it  (Dickinson  v.  Valpy,  10  B.  &  C. 
128).  A  partner  in  a  joint-stock  company  has  no  implied  authority  to  draw 
or  accept  bills,  so  as  to  bind  the  company  (Ridley  v.  Plymouth  Grinding 
Company,  2  Exch.  711). 

Pit.  sued  upon  a  bill  (as  indorsee)  drawn  by  the  agents  and  general 
managers  of  a  mining  association,  and  which  was  countersigned  by  the 
secretary.  The  deA.  was  a  director  and  shareholder  in  the  association.  The 
drawers  acted  under  a  power  of  attorney  given  by  three  trustees  only,  who 
were  also  directors,  empowering  them,  among  other  things,  to  draw  bills  and 
borrow  money  from  them  and  the  other  directors ;  the  deft,  was  no  party  to 
the  power  of  attorney,  which  was  given  by  the  trustees  as  such,  under  the 
sanction  of  a  meeting,  at  which  three  directors  only  were  present ;  a  general 
resolution  of  the  directors  requiring,  that  in  order  to  make  an  act  binding  on 
the  rest,  there  should  be  four  directors  present.  The  agents,  however,  were 
jnecognised  and  sent  out  by  a  full  meeting  of  directors,  under  written  instruc- 
tions for  their  condu{;t.  The  bills  were  drawn  at  Coquimbo,  to  raise  money 
for  the  necessary  purposes  of  the  association,  and  were  discounted  there  by 
the  payee  with  the  plt.'s  money,  the  proceeds  of  a  vessel  of  the  pit.,  of  which 
the  payee  was  supercago,  and  the  proceeds  of  the  bill  were  applied  by  the 
agents  for  the  purposes  of  the  association,  the  concerns  of  which  the  drawers 
bad  no  means  of  carrying  on,  having  no  funds,  except  by  borrowing.  Held, 
that  the  deft,  was  not  liable  as  the  drawer,  and  even  supposing  the  agents 
had  authority  to  bind  him,  they  had  not  done  so,  inasmuch  as  they  had  drawn 
the  bills  in  their  own  names,  and  not  as  agents.  Besides  they  had  acted 
under  a  power  which  gave  no  authority  from  deft.,  there  being  only  three 
directors  present  at  the  meeting  authorizing  the  trustees  to  give  it  (Ducarry 
V.  Gill,  4  C.  &  P.  121).  The  deft.,  however,  was  held  liable  as  a  partner 
for  money  lent,  under  the  circumstances  above  stated  (lb.;  but  see  Hawtagne 
v.  Bourne,  7  M,  &  W.  596). 

If  the  directors  of  a  company  be  authorized  by  deed  of  settlement  or  by 
law,  to  issue  or  accept  bills  of  exchange  or  notes,  they  must  be  made  or  ac- 
cepted, as  tbe  case  may  be,  by  and  in  the  names  of  two  directors,  who  most 
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exprets  them  to  be  made  or  accepted  on  behalf  of  the  company;  they  niiiBt 
then  be  countersigned  by  the  secretary,  or  other  appointed  officer.  Bvery 
bill  so  made  or  received  for  the  company  may  be  indorsed  in  the  company's 
name,  by  an  officer  authorized  to  do  so  by  -deed  of  settlement,  or  by  law. 
Immediately  after  the  making,  accepting,  or  indorsing  of  any  such  bill  or 
note,  the  same  is  to  be  reported  to  the  proper  officer  of  the  compnny,  who 
is  to  enter  the  same  in  a  book.  If  not  reported  and  entered,  the  officer  com* 
tnitting  such  default  is  liable  to  repay  to  the  company  the  amount  which  the 
company  will  pay,  or  be  liable  to  pay,  in  respect  of  such  bill  or  note.  No 
secretary  or  officer  is  to  be  personally  liable  upon  these  instruments,  nor  the 
directors,  except  in  their  character  of  shareholders.  The  com- 
[  *605  ]  pany  may  sue,  or  be  sued  *upon  them  as  efiectually  as  in  the  case 
'  of  any  contract  entered  into  under  their  common  seal  (7  &  8  Vict 
C.110,  S.45). 

In  all  cases  of  eontracts  by  joint^stock  companies,  under  7  &  8  Vict  c 
110,  the  company  are  bound  by  sdch  contracts  only  as  are  entered  into  by 
the  persons  who  are  so  authorized,  either  by  the  body  of  shareholders  or  by 
the  deed  constituting  the  company. 

The  pits,  (bankers)  sued  the  de(l.  as  one  of  the  proprietors  of  a  mine,  for 
the  balance  of  a  loan  to  the  agent  appointed  by  the  company  of  proprietors, 
for  the  management  of  the  mine.  The  agent's  authority  was,  that  he  should 
conduct  and  carry  on  the  affiiirs  of  the  mine  in  the  usual  manner.  There 
was  no  proof  of  express  authority  to  borrow  money  from  bankers  for  that 
purpose.  But  the  learned  judge  told  the  jury  that  they  might  infer  an 
authority  in  the  agent,  not  only  to  conduct  the  general  business  of  the  mine, 
but  also,  in  cases  of  necessity,  to  raise  money  for  that  purpose;  the  court, 
however,  said,  that  there  was  no  authority  to  support  that  proposition,  and 
that  no  such  power  exists,  except  in  the  cases  of  the  master  of  a  ship,  and 
of  the  acceptor  of  a  bill  of  exchange,  who  accepts  the  bill  to  save  the  honour 
of  the  drawer,  and  that  the  agent  of  this  mine  had  not  the  authority  contended 
for;  but  whether  he  had  or  had  not  wa^a  question  for  the  jury  (Hawtagne 
Y.  Bourne,  7  M.  &  W.  505). 

A  partner  in  a  mining  company  is  a  general  agent  for  his  co-partners  in 
all  matters  relating  to  the  co-partnership,  and  he  has  all  authority  necessary 
for  the  carrying  on  the  undertaking,  and  all  such  as  is  usually  exercised  by 
the  co-partnership ;  any  restriction  imposed  by  agreement  among  the  part- 
ners, on  the  authority  possessed  by  them,  although  operative  as  between  the 
partif  s  themselves,  does  not  limit  their  authority  as  to  third  persons  who 
acquire  rights  under  its  exercise,  unless  such  persons  knew  of  (he  restriction 
imposed  (Hawken  v.  Bourne,  8  M.  &  W.  703).  Where  a  joint-stock  oom- 
pany  was  formed  to  work  a  mine  in  which  the  de(\.  became  a  sharehokler, 
and  took  part  in  its  proceedings,  and  the  prospectus  issued  on  the  formation 
of  the  company  stated  that  all  supplies  for  the  mine  were  to  be  purchased  at 
at  cash  prices,  and  no  debt  was  to  be  incurred,  and  the  scrip  certificates 
bore  an  indorsement  to  the  same  effijct;  the  pit.  supplied  goods  for  the  neces- 
sary working  of  the  mine  on  the  order  of  a  resident  agent  appointed  by  the 
directors  to  manage  the  mine,  which  was  the  customary  course  in  such  con- 
cerns :  held,  that  the  defl  was  liable  to  the  pit  for  the  price  of  such  goods 
notwithstanding  tlie  statements  in  the  prospectus  and  certificate,  unless  it 
were  shown  that  the  ag^'nt  had,  in  fact,  no  authority  from  the  defl.,  and  that 
the  pit  had  notice  thereof  (lb.).  So,  the  defi.,  a  shareholder  resident  in 
Liverpool,  was  held  liable  for  coals,  &c.,  furnished  to  a  mine  in  Cornwall, 
on  the  order  of  the  directors,  si|ch  goods  being  necessary  for  the  ordinary 
use  of  the  mine  (Tredwen  v.  Bourne,  6  M.  d(  W.  461).    *'  No  point  wai 
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made  tit  the  trial  that  this  was  sach  a  partnership  as  could  not  deal  on  credit; 
if  it  had  been,  ihe  pit.  would  probably  have  supplied  evidence  on  that  point, 
and  a  Cornish  jury  would  probably  have  said  it  was  the  constant  practice  to 
purchase  niaterials  for  mines  on  credit.  If  the  deft,  had  shown  by  this  par* 
ticuiar  contract  the  directors  were  only  to  deal  with  the  actual  fund  put  into 
their  hands,  and  they  had  no  power  to  (iledge  the  credit  of  the  shareholders, 
that  would  have  been  a  defence,  because  the  pit.  had  not  trusted  to  any 
representation  of  the  deA.,  or  bargained  personally  with  him"  (lb.,  per 
Parke,  B.). 

Although  the  provisions  of  the  7  Geo.  IV.  c.  46,  ss.  5  and  8,  as  to  the 
time  of  making  the  returns  to  the  stamp- office,  are  merely  direc- 
tory, *and  therefore  are  receivable  in  evidence  although  made  out  [  *606  ] 
of  lime,  yet  the  effect  is  differe'nt  with  respect  to  a  shareholder's 
liability  ;  for  although  he  may  have  ceased  to  be  a  member,  yet  his  liability 
as  a  mL^mbefr  will,  it  appears,  continue  so  long  as  there  shall  not  have  been 
a  public  return  to  the  stamp-office,  showing  that  he  does  not  belong  to  the 
company ;  consequently  where,  from  the  return,  it  appeared  that  A.  was  a 
shareholder  up  to  November,  1838,  and  that  he  then  agreed  to  assign  his 
shares  to  B.,  who  was  appointed  by  the  company  a  director  in  respect  of 
these  shares,  and  in  February,  1839,  the  company  indorsed  bills  to  the  peti* 
tioners;  that  no  return  had  been  made  under  the  8th  section,  and  that  the 
deed  of  transfer  between  A.  and  B.  was  not  executed  till  March,  1839;  it 
was  considered  that  A.  continued  a  partner  till  March,  and  therefore  liable, 
under  the  proviso  in  the  1st  section,  to  pay  the  bills ;  and  proof  against 
A.'s  estate  was  accordingly  admitted  (Ex  parte  Prescott,  1  Mont.  &  Ch. 
611). 

One  partner  may  bring  actions  in  the  name  of  the  firm  to  recover  debts 
due  to  it  (Whitehead  v.  Hughes,  2  C.  &  M.  318);  but  the  partners  who 
object  have  a  right  to  be  indemnified  against  the  costs  (lb.). 

Where  one  of  two  partners  makes  a  contract  as  to  the  terms  on  which 
any  business  is  to  be  transacted  b^  the  firm,  although  such  business  is  not 
in  their  usual  course  of  dealing,  and  even  contrary  to  their  arrangement 
with  each  other,  and  the  business  is  afterwards  transacted  by  or  with  the 
knowledge  of  the  other  partner,  it  was  held,  that  he  was  bound  by  the  con- 
tract made  with  his  partner  (Sandilands  v.  Marsh,  2  B.  dc  Ad.  673;  but  see 
Hasleham  v.  Young,  5  Q.  B.  833).  If  two  persons,  not  partners,  pay  money 
on  their  joint  account  into  a  bank,  a  payment  by  the  bankers  to  one  only,  is 
not  a  payment  which  binds  the  other.  The  admission,  acknowledgment,  or 
representation  of  one  partner  is  evidence  against  the  firm  (Rapp  v.  Latham, 
2  B.  &  Ad.  795;  Wood  v.  Braddick,  1  Taunt.  104;  Prilchard  v.  Draper,  1 
Russ.  &  M.  199 ;  Cheap  v.  Cramond,  4  B.  &  Ad.  663 ;  Lacy  v.  M'Neill,  4 
D.  &  R.  7;  ante^  Vol.  I.  p.  74;  Vol.  H.  pp.  563,  592;  Innes  v.  Stephen* 
son,  1  Moo.  &  R.  845).  A  part  payment  of  principal  and  interest,  by  one 
of  a  firm,  is  an  answer  to  the  Statute  of  Limitations  as  to  all,  even  since  the 
9  Geo.  IV.  c.  14,  which  see  (Wyatt  v.  Hodson,  8  Bing.  309). 

One  partner  agreeing  to  pay  a  debt  assigned  over  by  their  creditor  to  a 
third  person  renders  the  rest  liable  (4  D.  &  R.  7).  But  the  implied  autho- 
rity of  a  partner  does  not  enable  him  to  execute  deeds  in  the  name  of  the 
firm  (Harrison  v.  Jackson,  7  T.  R.  207;  Thomas  v.  Prcre,  10  Bast,  418; 
Clinan  v.  Cooke,  1  D.  &  L.  22);  Hall  v.  Bainbridge,  1  Man.  &  G.  42). 
And  if  one  partner  acknowledge  that  he  gave  the  other  partner  authority  to 
execute  a  deed  for  him,  the  presumption  is  that  it  was  a  legal  authority,  that 
is,  under  seal ;  and  such  authovity  must  he  produced,  the  bare  acknowledg- 
ment being  insufficient  (Stciglitz  v.  Eggiogton,  Holt,  N.  P.  141).  But  if  one 
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partner,  in  the  presence  of  the  other,  and  with  his  express  consent,  execute 
a  deed  for  both  of  them,  in  the  transaction  in  which  both  are  interested,  it 
is  a  valid  execution  by  both,  although  there  be  but  one  seal,  and  it  be  not 
put  twice  on  the  same  wax  f  Ball  v.  Dunsterville,  4  T.  R.  313).  If  he  exe- 
cute  such  instruments,  he  will  himself  be  bound,  though  they  will  not  (Elliot 
V.  Davies,  2  B.  &  P.  338).  He  may,  however,  execute  a  deed  of  release, 
which  will  be  binding  on  ihe  firm  (Bayley  v.  Loyd,  7  Mod.  250;  6  Rep. 
252 ;  Perry  v.  Jackson,  4  T.  R.  616;  Arton  v.  Booth,  4  Mod.  192 ;  Furni- 
vnl  v.  Weston,  7  Moo.  356).  "  If  a  party,  by  his  own  act,  be  barred  from 
recovering  in  an  action,  he  cannot,  by  joining  other  persons  as  pits.,  undo 
his  own  act,  and  acquire  a  right  to  recover''  (Wallace  v.  Kelsall,  7  M.  & 
W,  264).  *  A  covenant  by  one  partner  not  to  sue  cannot  be  pleaded 
[  *607  ]  as  a  release,  in  an  action  by  both  (Walmsley  v.  Cooper,  11  Ad. 
&  E.  216).  But  qutBTCy  whether  such  deed  would  bind  the  part- 
nership interest  as  an  instrument  in  writing  (see  Hunter  v.  Parker,  7  M.  & 
W.  322).  Nor  can  he  bind  the  firm  by  submitting  to  arbitration  (Steed  v. 
Salt,  3  Bing.  101  ;  Adams  v.  Bankard,  1  C.  M.  &  R.  681 ;  and  see  Boyd 
V.  Emmerson,  2  Ad.  &  E.  184;  Armitage  v.  Winterbottom,  1  Man.  &  G. 
180 ;  Hambridge  v.  De  la  Crouep,  1  C.  &  P.  85);  nor  by  making  a  guar- 
antee (Ex  parte  Gardom,  15  Ves.  280;  Duncan  v.  Lowndes,  3  Camp.  478; 
Ex  parte  Bonbpnus,  8  Ves!  584 ;  see  anU^  p.  562) ;  unless  the  partners  were 
accustomed  to  give  such  guarantees,  or  the  same  was  given  in  the  course  of 
their  dealing  (Sandilands  v.  Marsh,  2  B.  &  Ad.  673 ;  Pea.  79 ;  Ex  parte 
Notte,  2  G.  &  J.  295). 

One  of  a  firm  of  solicitors  cannot  bind  the  partnership  by  signing  a  gua- 
rantee (Hastleham  v.  Young,  5  Q.  B.  633 ;  Crawford  v.  Stirling,  4  Esp. 
207;  Payne  v.  Ives,  3D.  &  R.  664);  or  making  a  note  (Hedley  v.  Bain- 
bridge,  3  Q.  B.  316).  And  see  how  far  the  liability  of  the  partnership  may 
be  relieved  by  notice  to  pit.,  infra^  p.  616. 

If  one  partner  commit  a  secret  act  of  bankruptcy,  the  other  may,  for  a 
valuable  consideration,  and  without  fraud/ dispose  of  the  partnership  effects; 
and  though  he  himself  afterwards  become  bankrupt,  the  assignees  under  a  joint 
commission  cannot  maintain  trover  against  the  bona  fide  vendee  of  such  part- 
nership effects;  and  the  same  rule  holds  although  the  solvent  partner  knew 
of  the  bankruptcy  (Fox  v.  Hanbury,  Cowp.  449).  Where  one  of  two  part- 
ners, who  were  country  bankers,  became  bankrupt,  and  the  dells.,  being 
holders  of  their  notes,  obtained  payment  of  part  of  them  from  the  London 
banker  at  whose  house  they  were  payable,  out  of  funds  in  tfieir  hands 
belonging  to  the  country  bank,  and  the  solvent  partner,  knowing  of  the  bank- 
ruptcy, procured  a  debtor  to  the  firm  to  give  his  bill  in  part  satisfaction  of  his 
debt,  and  indorsed  and  delivered  the  same  to  the  defls.  in  payment  o(  the 
residue  of  the  notes  in  their  hands,  and  afterwards  became  bankrupt :  held, 
that  the  assignees  under  a  joint  commission  could  not  recover  from  the  defts. 
the  moneys  so  paid  to  them  by  the  London  bankers,  nor  the  proceeds  of  the 
said  bill  (Harvey  v.  Crickett,  5  M.  &  S.  336;  see  Woodbridge  v.  Swann,  4 

B.  &  Ad.  636). 

Notice  by  A.  to  one  partner  is  notice  by  A.  to  all  (May hew  v.  Eames,  1 

C.  &  P.  550;  Hunt  v.  Royal  Exchange  Assurance  Company,  5  M.  &  S.  47  ; 
Akierson  v.  Pope,  1  Camp.  404;  Porthouse  v.  Barker,  ib.  82;  Perry  v. 
Jackson,  4  T.  R.  516;  Heath  v.  Sansom,  2  B.  &  Ad.  291);  but  not  in  joint- 
stock  companies,  it  seems  (see  Thompson  v.  Speirs,  13  Sim.  469;  Powles 
V.  Page,  15  Law  J.  217,  C.  P.).  But  where  the  transaction  is  not  bonafiiley 
notice  to  one  partner,  is  not  impliedly  notice  to  the  firm  (Bignold  v.  Water* 
house,  1  M.  dc  S.  255). 
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Where  the  drawerik  of  a  hill  of  exchange  are  in  partnership,  a  notice  to 
one  is  a  notice  to  ail;  and  therefore,  where  a  bill  is  drawn  by  a  firm  upon 
one  of  that  firm,  and  dishonoured,  notice  of  dishonour  need  not  be  given  to 
the  firm  (Porthouse  v.  Parker,  1  Camp.  82). 

Contract  hy  Partners  in  individuai  Character,']  Partners  cannot  bo 
bound  by  any  contract  made  with  their  partner  as  an  individual,  and  on  his 
own  account,  though  he  may  afterwards  impart  to  them  the  benefit  derived 
from  it  (Siffkin  v.  Walker,  2  Camp.  308 ;  Emlye  v.  Lye,  15  East,  7 ;  Lloyd 
V.  Freshfield,  2  C.  &  P.  825;  Smith  v.  Craven,  1  Cr.  &  J.  500;  see  Thacker 
V.  Moates,  1  Moo.  &  R.  79 ;  Beavin  v.  Lewis,  1  Sim.  376 ;  Vere 
V.  Ashby,*10  B.  &  C.  288).  *Thus,  where  an  author  agrees  to  [  *608  ] 
furnish  manuscript,  and  the  publisher  to  print  and  publish  at  his 
own  risk  and  expense,  and  to  account  to  the  author  for  half  the  net  profits, 
here  the  author  is  not  liable  for  the  printing  and  materials  furnished  to  the 
bookseller  unless  he  holds  himself  out  as  being  so  (Wilson  v.  Whitehead, 
10  M.  &  W.  503). 

Where  one  of  two  partners,  having  authority  to  bind  the  other,  by  draw- 
ing or  indorsing  bills  raised  money  by  bills  in  fictitious  names,  indosed  by 
him  in  the  partnership  firm,  to  whose  purposes  it  was  afterwards  applied  : 
held,  that  the  other  partner  was  liable  to  the  persons  from  whom  the  money 
was  so  obtained  (Thickness  v.  Bromilow,  2  Cr.  &  J.  425).  But  if  the  partner 
had  really  the  power  to  contract  on  account  of  the  firm,  although  he  describe 
himself  as  doing  so  in  his  individual  character,  if  the  contract  be  for  a  loan, 
or  for  the  purchase  of  goods,  but  not  on  any  security  of  a  several,  nature 
given  by  him,  the  creditor  may  charge  the  partnership,  on  discovering  the 
transaction  to  have  been  on  its  account  (Robinson  v.  Gleadow,  2  Bing.  N. 
C.  156;  see  Brown  v.  Gibbons,  5  Bro,  P.  C.  491 ;  Lloyd  v.  Freshfield,  2 
C.  &  P.  325 ;  Denton  v.  Robie,  3  Camp.  493 ;  Beckham  v.  Drake,  9  M.  & 
W.  79 ;  11  M.  &  W.  315 ;  Ex  parte  Bollitho,  Buck,  1100). 

Subsequent  RatificationJ]  The  subsequent  approval  and  recognition,  by 
tlie  firm,  of  the  act  or  contract  of  one  of  the  partners,  or  their  privity  and 
silence,  affords  strong  evidence  that  he  was  invested  with  a  sufiicient  authority 
to  bind  the  partnership  (Ex  parte  Bonbonus,  8  Ves.  540;  Ex  parte  Bowness, 
2  M.  &  S.  484 ;  Ex  parte  Notte,2  G.  &  J.  295;  Adam3V.Bankhall,52(;7/-a; 
Duncan  v\  Lowndes,  3  Camp.  478;  Sandilands  y.  Marsh,  2  B.  &  A.  673; 
Ex  parte  Notte,  2  G.  &  J.  295 ;  but  see  Beale  v.  Mouls,  10  Q.  B.  976).  If  two 
horse-dealers  (partners)  should  agree  between  themselves  never  to  warrant, 
yet,  though  this  be  their  course  of  business,  there  is  no  doubt  that  if  upon  the 
sale  of  a  horse,  the^property  of  the  partnership,  one  of  them  should  give  a 
warranty,  the  oth^r  would  be  thereby  bound  (Sundilands  v.  Marsh,  2  B.  & 
A.  676,  per  Abbott,  C.  J.).  So,  acts  subsequent  to  the  time  of  delivering 
goods  on  a  contract  may*  be  admitted  as  evidence  to  show  that  the  goods 
were  delivered  on  a  partnership  account,  if  it  were  doubtful  at  the  time  of 
the  contract  (Saville  v.  Robertson,  4  T.  R.  720 ;  Gardner  v.  Childs,  2  Jur. 
22^^) ;  but  if  it  clearly  appear  no  partnership  whatever  existed  at  the  time  of 
the  contract,  no  subsequent  act,  by  any  person  who  may  afterwards  become 
a  partner  (not  even  an  acknowledgment  that  he  is  liable,  nor  his  accepting  a 
bill  drawn  on  them  as  partners,  for  goods  sold  to  his  other  partner,  before 
the  partnership)  will  make  him  liable  in  an  action  for  goods  sold  and  deliv« 
ered,  although  he  will  be  liable  to  an  action  on  the  bill  (Saville  v.  Robertson^ 
4  T.  R.  720 ;  and  see  Ridgway  v.  Phillips,  1  C.  M.  &  R.  415). 
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The  firm  may  be  made  liable  for  breaches  of  contract  committed  by  one 
partner  as  their  agent  (Stone  v.  Marsh,  6  B.  6&  C.  651;  Marsh  v.  Keating, 
1  Bing.  N.  C.  199;  Sadler  v.  Lee,  6  Beav.  324). 

Where  goods  were  ordered  by  one  member  of  a  club  for  the  benefit  of  all: 
held,  that  any  member  who  either  concurred  in  the  order,  or  subsequently 
assented  to  it,  was  h'nble,  although  the  member  ordering  (he  goods  was  made 
the  debtor  in  the  pir.'s  books,  and  the  bill  was  sent  to  him,  unless  it  clearly 
.  appeared  that  the  pit.  meant  to  give  credit  to  that  member  only  (Delauaey 
V.  Strickland,  2  Slaik.  416 ;  see  Flemyng  v.  Hector,  2  M.  &  W.  172,  re- 
.  cognised  in  Todd  v.  Emiy,  7  M.  &  W.  427 ;  ante,  p.  593). 

A  judgment  taken  by  one  of  two  joint  creditors  docs  not  extin- 
[  *609  ]  guish  *ihe  debt,  unless  it  be  taken  with  the  concurrence  of  both 
(Biggs  V.  Fellows,  8  B.  &  C.  405).  In  August,  1821,  A.,  a  trader, 
being  indebted  to  B.  and  C,  then  in  partnership,  but  about  to  separate,  gave 
a  warrant  of  attorney  to  secure  payment  by  instalments  to  B.  alone,  who 
knew  that  A.  was  then  insolvent.  In  October,  A.  committed  an  act  of  bank- 
ruptcy, and  in  November,  at  B.'s  desire,  he  sent  goods  to  the  warehouse  of 
B.  and  C,  as  a  further  security  lor  the  debt.  In  December  B.  and  C.  dis- 
solved partnership,  and  ilie  former  afterwards  received  from  A.  several  sums 
of  money  on  account  of  the  warrant  of  attorney,  and  also  sold  the  goods 
towards  satisfaction  of  the  debt.  A  commission  of  bankruptcy  issued  against 
A.  in  January,  1823,  and  in  November  of  that  year  B.  died:  held,  that  A.'s 
assignee  might  recover  from  C.  the  money  paid  by  A.  on  the  warrant  of 
,   attorney  for  money  had  and  received,  and  the  value  of  the  goods  in  trover 

(lb). 

The  expenses  of  a  company  not  firmed,  but  projected  only,  cannot  be 
thrown  upon  the  shareholders,  unless  with  their  consent.  '*The  secretary 
of  the  company  who  gives  the  order  to  the  tradesman  is  the  party  primarily 
liable.  The  directors  also  who  give  the  orders  to  the  secretary,  may  bis 
liable.  A  third  party  may  become  liable,  if  it  can  be  shown  that  he  has  au- 
thorized the  act  of  the  directors  in  making  the  contract"  (Pick ford  v.  Davis, 
5  M.  &  W.  2,  per  Parke,  B. ;  see  Nockels  v.  Crosby,  supra,  and  Handcock 
V.  Hbdgson,  4  Bing.  269).  The  defis.  became  directors  of  a  jdint-stock  water 
company,  and  attended  meetings,  and  accepted  and  paid  the  first  instalments 
upon  shares,  required  to  qualify  them  to  act  as  directors.  The  resolutions 
at  the  first  meeting  of  the  company,  and  the  prospectus,  stated  that  an  act 
would  be  applied  for  to  regulate  and  establish  the  company ;  after  the  defls. 
had  ceased  to  attend  the  meetings,  the  ded.  advertised  for  tender8,*and  em- 
ployed the  pit.  to  excavate  the  reservoirs.  Held,  that  the  defls.  (they  having 
once  acce|)ted  the  office  of  directors,  and  not  having  since  done  any  act  to 
divest  themselves  of  the  responsibility  attached  to  that  office)  were  liable  to 
the  pit.  for  the  work  done  by  him,  although  not  actually^parties  to  the  con- 
tract, and  although  no  act  had  been  obtained  (Doubleday  v.TWuskett,7  Bing. 
110).  An  engineer  sued  the  deft,  as  a  director  of  the  Steam  Washing  Com- 
pany, for  the  price  of  an  engine  erected  upon  their  premises.  The  deft,  was 
a  director  in  May,  1825,  and  in  June,  an  order  given  previously  to  May  by 
one  Tyrrell  for  the  engine,  was  confirmed  by  the  directors  at  a  meeting 
which  the  deft,  did  not  attend ;  but  he  attended  subsequent  meetings,  and  in- 
spected the  erection  of  the  engine.  His  name  was  in  a  printed  paper,  pur- 
porting to  be  a  prospectus  of  the  company,  stating  that  a  deed  should  be 
executed  by  the  members :  held,  that  the  pit.  was  not  bound  to  show  that 
th3  deft,  executed  the  deed  and  that  it  should  be  taken  for  granted  that  (he 
deft,  would  never  have  continued  to  act  as  director,  unless  he  had  executed 
the  deed,  that  he  was  liable  as  a  partner.    He  waa  at  the  meetings  of  the^ 
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directors,  acting  from  time  to  time,  and  went  to  see  the  works  in  progress, 
and  therefore  it  was  impossible  to  say  he  was  not  liable  (Maudslay  v.  Le 
Blanc,  2  C.  &  P.  409).  And  in  railway  speculations,  before  the  act  is  ob* 
tained,  the  surveyor,  &c.,  look  to  the  committee  or  body  of  adventurers  who 
first  employed  them;  but,  afler  the  act  is  obtained,  it  must  be  considered 
that  they  look  to  the  company  or  persons  made  liable  under  the  act;  so  that 
the  question  is,  to  whom  the  credit  was  given  (Moneypenny  v.  Hartland,  1 
C.  ^  P.  S5'4),  So,  where  the  pit.  had  been  on  the  3rd  of  June,  1838,  ap- 
pointed secretary  to  a  local  railway  committee  engaged  in  forming  a  com^ 
pany.  In  October,  1838,  deft,  joined  the  committee,  whilst  the  pit.'s  services 
continued.  The  project  was  given  up.  The  jury  were  told  *that 
the  members  of  the  committee  would  be  the  persons  liable  to  pay  [  *610  ] 
the  salaries  of  the  pit.,  unless  he  contracted  to  be  paid  from  some 
particular  fund,  and  not  to  look  to  the  commiitee  for  payment.  The  real 
question  in  the  cause  is,  whether  the  pit.  agreed  that  he  was  not  to  look  for 
payment  from  the  members  of  the  commiitee  individually,  but  was  only  to 
be  paid  from  the  deposits  and  instalments  in  case  the  company  should  be 
formed  (per  Alderson,  B.,  Kerridge  v.  Hesse,  9  C.  &  P.  200). 

It  is  a  question  for  the  jury  whether  it  was  the  intention  of  the  parties  that 
the  partners  should  join  in  the  contract,  and  if  it  were  not,  the  firm  will  not 
be  bound  (Latch  v.  Wedlack,  11  Ad.  &  E.  959). 

As  to  the  efiect  of  admissions  and  representations  made  by  partners,  see 
antCj  Vol.  I.,  p.  74 ;  Vol.  II.,  pp.  663,  592). 

When  Partnership  commences.']  If  no  other  time  be  specified,  a  partner- 
ship commences  from  the  date  of  the  articles  (Williams  v.  Jones,  5  B.  Aii  C. 
108);  and  the  liability  of  each  partner  to  third  persons,  in  respect  of  the 
engagements  of  the  others,  commences  with  the  commencement  of  the  part- 
nership, and  is  not  postponed  by  delaying  the  execution  of  the  deed  if  the 
partnership  have  in  fact  commenced  (Battley  v.  Lewis,  1  Man.  &  G.  155). 
He  is  not  liable  for  contracts  made  previously  (Catt  v.  Howard,  3  Stark.  5 ; 
Vere  v.  Ashby,  10  B.  d^  C.  288;  see  Battley  v.  Lewis,  supra;  Young  v. 
Hunter,  4  Taunt.  582;  Fox  v.  Frith,  10  M.  &  W.  135;  Saville  v.  Robert- 
son, 4  T.  R.  720;  Fox  v.  Clifton,  6  Bing.  776;  Dickinson  v.  Valpy,  10  B. 
&  C.  142  ;  Howell  v.  Brodie,  6  Bin^.  N.  C.  44 ;  Harnett  v.  Lambert,  15  M. 
&  W.  489 ;  Gabriell  v.  EviU,  9  M.  &  W.  297 ;  Hawken  v.  Bourne,  8  M.  & 
W.  703).  Nor  for  goods  furnished  while  he  is  a  member  on  a  contract 
made  before  he  became  so  (Whitehead  v.  Barron,  2  Moo.  &  R.  243).  If  a 
person  agree  to  become  a  partner  at  a  future  time,  with  others,  provided 
others  agree  to  do  the  same,  and  advance  stipulated  portions  of  capital,  or 
provided  any  other  previous  conditions  are  performed,  he  gives  no  authority 
at  all  to  any  other  individual  until  all  these  conditions  are  performed.  If 
any  of  the  intended  partners  in  the  mean  time  enter  into  contracts,  he  is  not 
bound  by  them  on  the  simple  ground  that  he  never  authorized  them,  always 
supposing  that  he  has  not  held  himself  out  directly  or  indirectly  as  having 
given  such  authority  (Dickinson  v.  Valpy,  supra;  per  Parke,  J.).  He  is 
not  liable  by  relation  back  (Battley  v.  Lewis,  1  Man.  &  G.  155;  Vere  v. 
Ashby,  10  B.  6(  C.  288).  But  he  may  become  liable  by  taking  benefit  from 
and  recognising  the  existence  of  such  contracts  after  he  enters  the  partner- 
ship, on  the  ground  that  he  has  entered  into  a  new  contract  along  with  his 
partners,  of  which  his  conduct  will  be  evidence  (Bx  parte  Jackson,  1  Ves. 
131 ;  Ex  parte  Peele,  6  Ves.  602;  Uelsly  v.  Mears,  5  B.  &  C.  504;  Barker 
V.  Birt,  10  M.  6(  W.  61 ;  Warrington  v.  Lambert,  10  Law  J.  414). 

Vot.  11.  41 
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Tarts.]  Partners  arc  not  Hal>le  for  the  wrongs  of  each  other,  uoconneoled 
with  contracts ;  but  they  are  liaWe  for  the  negligence,  &c.,  of  a  partner  in 
performance  of  a  contract  connected  with  their  joint  trade  (Wollet  ?.  Chani- 
bers,  Cowp.  814 ;  Monton  v.  Hardoane,  4  B.  &  C.  22B).  So,  they  ace 
responsible  for  his  frauds  (Marsh  v.  Keating,  1  Bing.  N.  C.  199;  Wollet  t. 
Chambers,  svprd;  Rapp  v.  Latham, «i(pra/  Sadler  v.  Leigh,  supra;  Blair  t. 
Bromley,  16  Law  J.  105,  C.  C).  So,  for  breaches  of  the  revenue  laws  com- 
mitted by  him  in  the  management  of  the  partnership  business  (Attorney- 
General  V.  Sianniforth,  Bunb.  97 ;  Attorney. Genera  I  v.  Weeks,  ib.  223 ; 
Attorney-General  v.  Burges,  ib.;  King  v.  Manning,  Com.  Rep.  616;  Attor- 
ney-General  v.  Siddon,  1  Cr.  &  J.  220  ;  Attorney-General  v.  Riddelly  2  Cr. 
^  J.  493). 

[*611]  ''^Evidence  for  Defendant. 

The  deft.'s  evidence  will  consist  in  rebutting  the  plt.'s  proofs  as  to  the 
partnership,  and  deft.'s  liability.  As  to  the  application  of  paymentSy  in 
liquidation  of  claims  on  partnerships,  see  post. 

Payment  or  satisfaction  of  a  debt  by  one  partner,  is  so  by  them  all  (Innes 
V.  Stephenson,  1  Moo.  &  R.  145;  Cheap  v.  Cramond,  4  B.  &  A.  663; 
Ballam  v.  Price,  2  Moo.  235;  Clark  v.  Clement,  6  T.  R.  525;  Newton  v. 
Blunt,  16  Law  J.  121,  C.  P.).  Where  money  is  paid  into  a  bank  to  the 
joint  account  of  two  persons,  not  partners  in  trade,  the  bankers  are  not  dis- 
charged by  payment  to  one  of  these  persons  without  the  authority  of  the 
other  (Innes  v.  Stephenson,  1  Moo.  &  R.  145). 

Where  one  of  three  partners  afier  a  dissolution  of  partnership,  undertook 
by  deed  to  pay  a  particular  partnership  debt  on  two  bills  of  exchange,  which 
was  communicated  to  the  holder,  who  consented  to  tttke  the  separate  notes 
of  one  partner  for  the  amount,  reserving  his  right  against  all  ikree^  and 
retaining  possession  of  the  original  bills :  held,  that  the  separate  notea  having 
proved  unproductive,  he  might  resort  to  his  remedy  against  the  other  part- 
ners, and  that  the  taking  the  separate  notes,  and  afterwards  renewing  them 
several  times  successively,  did  not  amount  to  satisfaction  of  the  joint* debt 
(Bedford  v.  Deakin,  2  B.'&  A.  210). 

So,  a  release  or  discharge  even  without  deed  to  one  of  several  partners, 
or  joint  debtors,  though  the  debt  be  joint  and  several,  is  a  discharge  to  all 
(Co.  Lit.  232  <z;  see  Collins  v.  Prosser,  1  B.  &  C.  682;  Nicholson  t. 
Reviil,  4  Ad.  &  E.  675;  Chectham  v;  Ward,  1  B.  &  P.  630).  But  though 
a  covenant  not  to  sue  an  individual  may,  to  avoid  circuity  of  action,  be 
pleaded  by  him  as  a  release,  yet  a  covenant  not  to  sue  one  partner  does  not 
release  the  rest  (Hutton  v.  Eyre,  6  Taunt.  289 ;  Thomas  v.  Courtaay,  1  B. 
&  A.  8 ;  Lacy  v.  Kynaston,'  12  Mod.  551 ;  Dean  v.  Newhall,  8  T.  R.  168). 
Compounding  an  action  against  one  of  two  joint  contractors,  is  no  discharge 
of  the  other  (Field  v.  Robins,  6  Ad.  6i  E.  90).  If  a  creditor  draw  on  the 
continuing  partners  for  a  part  of  the  balance  due  to  him,  and  send  in  more 
goods,  or  strike  a  fresh  balance  with  the  new  partners  for  a  ditSsrent  rate  of 
interest,  or  if  a  new  partner  come  in,  and  the  creditor  accept  an  account  in 
which  the  new  partner  is  made  liable  for  the  balance,  this  discharges  the  old 
firm  (Hart  v.  Alexander,  7  C.  &  P.  754).  Where,  in  the  case  of  the  death 
of  one  of  two  partners,  there  was  an  agreement  between  the  surviving  part- 
ner and  u  creditor  of  the  firm,  that  in  lieu  of  a  portion  of  the  partnership 
debt,  the  surviving  partner  should  be  considered  as  having  furnished  a  quan- 
tity of  stock,  and  the  creditor  was  allerwards  debited  with  the  amount  of  the 
dividends,  though  the  stock  was  not  produced:  held,  that  the  surviving  part- 
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ner  atsumed  that  portion  of  the  debt,  and  that  the  estate  of  the  deceased 
partner  was  released  from  it  (Winter  v.  Innes,  2  Jur.  981). 

One  partner  may  show  that  he  is  not  liable,  by  proving  that  he  gave 
express  notice  to  the  pit.  that  he  would  not  be  responsible  for  the  ac:s  of  his 

co-partners  ( v.  LiayBeld,  1  Salk.  292 ;  Vere  v.  Fleming,  1  Y.  &  J. 

227).  Thus,  where  A.  and  B.  were  partners,  and  A.  gave  notice  to  a  cre- 
ditor to  deliver  no  goods  to  B.,  without  A.'s  concurrence,  the  creditor  cannot 
recover  for  goods  delivered  to  B.,  without  proving  that  A.  adopted  the  sale, 
or  df^rived  benefit  from  the  goods  (Willes  v.  Dyson,  1  Stark.  164;  Galway 
(Lord)  V.  Matthew,  10  East,  264). 

It  will  also  be  a  sufficient  defence  to  show,  that  one  of  the  part- 
ners *acted  collusively,  and  for  his  own  benefit,  though  in  the    [  *612  ] 
name  of  the  partnership,  and  that  it  was  known  to  the  pit.  (Shir- 
riff  v.  Wilks,  1  Bast,  46 ;  Arden  v.  Sharpe,  2  Bsp.  523 ;  Swann  v.  Steele, 
7  East,  210 ;  Ex  parte  Bonbonus,  8  Ves.  584 ;  Snaith  v.  Burridge,  4  Taunt. 
684;  Vere  v.  Ashby,  10  B.  &  C.  298;  Sutton  v.  Gregory,  Peak.  Ad.  Ca. 
150;  Gordon  v.  Ellis,  3  C.  B.  821 ;  anf£,  p.  564;  and  see  South  Carolina 
Bank  v.  Case,  8  C.  dc  P.  427);  and  evidence  of  this  may  be  presumed  from< 
the  facts  of  the  case,  because  it  may  not  be  possible  to  give  further  evidence 
of  it.     Thus,  where  the  pits.  (ShirrifT  and  another)  drew  a  bill  for  a  bal- 
ance due  from   Bishop  and  Wilks  for  porter  sold  to  them,  exclusively  of 
Robson,  another  partner,  and  they  tried  to  charge  Robson,  as  well  as  Bishop 
and  Wilks,  by  Bishop's  accepting  the  bill  in  the  name  of  the  firm,  it  was 
held,  that  the  pits,  must  have  been  aware  of  the  fraud,  from  the  nature  of 
the  transaction,  and  that  collusion  between  the  pits,  and  Wilks  might  be  in- 
ferred (ShirrifT  v.  Wilks,  1  East,  48).     But,  where  the  pits.,  the  separate 
creditors  of  one  partner,  take  the  joint  security  of  the  firm,  without  consult- 
ing all  its  members,  it  will  not  be  a  sufficient  inference  of  fraud  (Ridley  v. 
Taylor,  13  East,  175).     A   partnership  cannot  acquire  property  in  goods 
obtained  by  the  fraud  of  one  of  the  partners,  to  which  the  others  are  not 
privy  (Kilby  v.  Wilson,  1  R.  &  M.  78). 

Where  one  of  two  partners,  with  the  intention  of  cheating  the  other,  goes 
to  a  shop  aud  purchases  articles  such  as  might  be  used  in  the  partnership 
business,  which  he  instantly,  by  pawning,  converts  to  his  own  use,  if  there 
were  no  collusion  between  him  and  the  seller,  this  is  to  be  considered  a  part- 
nership transaction,  and  the  innocent  partner  is  liable  for  the  price  of  the 

goods,  without  proof  of  any  previous  dealings  between  the  parties  ( v. 

Lay  field,  1  Salk.  292,  n.;  Bond  v.  Gibson,  1  Camp.  185).  And,  where  a 
partner  in  deft.'s  house  transferred  certain  stock  out  of  the  pli.'s  name  in 
the  books  of  the  Bank  of  England,  under  a  forged  power  of  attorney,  and 
received  the  produce,  and  caused  it  to  be  mixed  with  the  money  of  the  firm, 
and  having  been  convicted  of  another  forgery  committed  under  similar  cir- 
cumstances, was  executed :  held,  that  the  plt»  might  recover  the  amount  in 
an  action  for  money  had  and  received  to  her  use  against  the  surviving  part- 
ners (Marsh  v.  Keating,  1  Sco.  5).  Where  bankers  were  employed  to 
receive  the  dividends  of  certain  atock,  with  the  receipt  of  the  dividends  of 
which  they  had  in  their  books  credited  their  employers,  and  a  partner  in  the 
firm  having  sold  the  stock  by  means  of  a  forged  power  of  attorney,  and 
continued  to  make  entries  in  the  books  of  the  firm  as  though  the  dividends 
bad  been  received  by  him :  held,,  that  the  other  parties  were  not  bound  by 
the  entries  so  made,  and  could  not  be  charged  in  the  above  form  of  action. 
(see  Hume  v.  Bolland,  1  C.  &  M.  130;  Shaw  v.  Dartnell,  6  B.  d&  €.  65 ;, 
Shaw  V.  Woodcock,  7  B.  ^  C.  78). 
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Where  the  transaction  is  not  bona  fde^  notice  to  one  partner  is  not  im- 
pliedly notice  to  the  firm  (Bignold  v.  Waterhouse,  1  M.  &  S.  259). 

The  bankrupt  O'N.  contracted  a  debt  with  the  petitioners,  and  entered 
into  a  partnership  wiih  the  other  bankrupt  M.  Aller  the  partnership  the 
agent  of  O^N.  delivered  to  the  petitioners  in  satisfactioii  of  their  debt,  a  bill 
drawn  by  him  on  the  firm  of  N.  and  M.,  and  such  bill  was  afterwards 
accepted  by  O'N.,  in  the  name  of  the  firm.  It  appeared  that  O'N.'a  accept- 
ance of  this  bill  was  without  the  privity  or  authority  of  M.,  but  it  did  not 
appear  that  there  was  any  express  collusion  or  knowledge  that  M.  hud  not 
nuihorized  O^N.  to  givo  the  partnership  acceptance.  The  question  was 
whether  the  petitioners  under  the  circumstances  were  entitled  to  prove  the 
*bill  against  the  joint  estate  of  O'N,  and  M.  The  Vice-ChanceU 
[*61d  ]  lor  said,  *^  Upon  an  attentive  consideration  of  the  authorities,  I  am 
of  opinion  that  where  one  partner  gives  the  acceptance  of  the  firm 
in  payment  of  his  separate  debt  without  authority  from  his  co-partner,  such 
acceptance  does  not  bind  the  firm,  and  that  the  petitioners  cannot  prove 
against  the  joipt  estate"  (Ex  parte  Goulding,  2  G.  &  J.  118;  see  Green  v. 
Deakin,  2  Staik.  »347 ;  Wells  v.  Masterrnan,  3  Esp.  780;  Ex  parte  Thorpe, 
3  Dcac.  1 6) ;  even  an  indorsee  of  a  bill  or  note  thus  given  in  fraud  of  a 
firm,  cannot  sue  the  firm  thereon  without  proving  that  he  took  the  bill  for 
value,  although  no  notice  had  been  given  to  him  to  prove  the  consideration 
(Heath  y.  Sansojn,  2  B.  &  Ad.  291). 

Where  the  pit,  had,  previous  to  the  formation  of  the  partnership,  advanced 
%  sum  of  money  to  one  of  the  intended  partners,  to  enable  him  to  become 
one  of  the  firm,  it  was  held  the  pit.  could  not  recover  on  a  bill  aRerwards 
drawn  by  such  party  in  the  name  of  the  firm,  in  payment  of'such  advance; 
and  that  the  other  partners  might  defend  the  action,  without  giving  any 
jiotice  of  the  intention  to  dispute  the  consideration  (Green  v.  Deakin,  2 
Stark.  347);  and  unless  the  security  was  transferred  for  a  separate  demand, 
the  presumption  of  fraud  will  not  arise,  for  if  it  be  in  the  usual  course  of 
commercial  transactions  as  upon  discount,  without  knowledge  by  the  trans-' 
ferree  that  it  was  a  separate  transaction,  the  partners  will  be  bound,  though 
the  whole  produce  may  have  been  applied  to  the  transferring  partner's  own 
use  (Ex  parte  Bonbopus,  8  Ves.  540).  Where  the  def\.'s  partner  was  sepa- 
rately indebted  to  the  pit.  in  the  sum  of  80/.,  and  gave  him  the  acceptance  of 
the  firm  for  130/,,  it  was  held  that  though  the  pit.  had  no  right  to  retain 
thereout  his  debt  of  80/.,  yet  he  might  keep  a  verdict  he  had  recovered  for 
the  residue,  and  for  the  amount  of  another  partnership  acceptance  with 
respect  to  which  no  fraud  was  proved  ( Wintle  v.  Growther,  2  Or.  &  J.  316; 
Wilson  V.  Bay  ley,  1  Dowl.  18). 

And,  in  an  action  on  a  hill  against  tHree  acceptors,  by  the  indorsee,  where 
it  appeared  that  the  defl5«.  were  partners  in  a  tea  speculation,  and  the 
/Irawer,  a  wine-merchant,  drew  in  payment  of  wine  delivered  to  one  of  the 
three,  the  judge  directed  the  jury,  that  if  they  found  that  the  bill  was  so 
drawn,  without  the  knowledge  and  consent  of  the  other  defts.,  they  were  not 
liable,  and  the  jury  found  for  the  defts.  (Wood  v.  Holbeck,  Ch.  Bills.  7th 
cd.  34).  It  is  a  general  rule  that  an  in-coming  partner  cannot  be  charged 
by  a  creditor  for  a  debt  due  from  the  former  partners,  although  the  old  part- 
iiers  agreed  with  the  new  member  that  he  should  be  regarded  as  a  partner 
from  a  period  anterior  to  the  time  the  debt  was  contracted  (Vcre  v.  Ashby^ 
iO  B.  <k  0.  288). 

Where  the  partnership  is  proved  an  indorsement  of  a  bill  or  note  by  one 
^f  the  pnrtncrs  in  the  partnership  name  is  sufficient  (Carvick  v.  Vickery,  2 
Dowl.  653,  D.). 
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With  respect  to  negotiable  instruments  given  in  the  name  of  the  firm  tijio 
rule  is  that  ihey  cannot  be  enforced  by  any  one  who  has  been  guilty  of 
fraud  in  rt^ceiving  them  (Arden  v.  Sharpe,  2  Esp.  524) ;  or  who  knew  that 
they  had  been  fraudulently  obtained ;  or,  if  he  had  no  such  knowledge, 
unless  hti  gfive  a  valuabU)  consideration  for  th^m  (H«^ath  v.  Sansom,  2  R.  & 
Ad.  291  ;  Wintle  v.  Crowiher,  1  Cromp.  &  J.  316;  Ex  parte  Bushel!,  M. 
D.  &  D.  615;  Swann  v.  Steele,  7  East,  210;  Lacy  v.  Walcot,  2  D.  &  R. 
458).  But  the  fraud  of  one  partner  is  only  available  as  a  defence.  There- 
fore, where  he  has  fraudulently  given  the  bills  and  money  of  the  firm  for  his 
own  debt,  they  cannot  bring  trover  for  the  one  or  assumpsit  for  the  other, 
which  would  oblige  them  to  join  the  fraudulent  partner  as  a  co-pit. 
♦(Jones  V.  Yates,  9  B.  &  C.  532 ;  see  Wallace  v.  Kelsall,  7  M.  &  [  *614  ] 
W.  :^64;  Gordon  v.  Ellis,  7  Man.  &  G.  607). 

.  In  the  absence  of  fraud  or  collusion  a  party  who  has  received  a  bill  given 
by  one  of  several  partners  in  the  name  of  the  firm,  for  his  separate  debt,  may 
sue  the  partnership  on  such  bill  (Swan  v.  Steele,  7  East,  210;  Ridley  v. 
Taylor,  supra;  Lloyd  v.  Ashley,  2  B.  &  Ad.  23).  Where  a  bill  has  been 
drawn  by  one  partner  in  fraud  of  the  rest,  to  pay  a  separate  creditor,  a  co- 
partner is  a  competent  witness  for  the  acceptor,  in  an  action  against  him  by 
the  creditor,  to  prove  the  want  of  authority  (Ridley  v.  Taylor,  13  East, 
175).  After  the  bankruptcy  of  one  of  two  partners,  the  solvent  partner 
may  bind  the  firm  by  accepting  a  bill  in  the  hands  of  a  bona  fide  indorsee 
for  a  d(  bt  previously  due  from  the  firm  (Ex  parte  Robinson,  1  Mont.  & 
Ayr.  18). 

If  one  of  two  partners  draw  bills  in  his  own  name,  and  a  banker  discount 
them  through  the  medium  of  the  same  agent  who  had  with  the  same  banker 
discounted  other  bills  drawn  in  the  name  of  the  partnership  firm ;  it  was 
holden  that  the  banker  had  no  remedy  against  the  partnership  on  the  bill  so 
drawn  by  the  single  partner,  as  they  did  not  appear  to  be  drawn  for  or  on 
account  of  the  partnership,  nor  are  they  liable  for  money  lent,  although  the 
proceeds  had  been  applied  to  the  use  of  the  partnership,  inasmuch  as  the 
transaction  was  originally  mere  matter  of  discount,  and  not  an  advance  of 
money  to  the  partnership  taking  the  bills  as  a  collateral  security  (Emiy  v. 
Lye,  15  East,  7).  But  v^here  one  partner,  with  the  privity  of  the  other, 
draws  bills  in  his  own  name,  upon  the  partnership  firm  in  favour  of  persons 
who  advance  him  the  money,  which  he  applies  to  the  use  of  the  partnership, 
although  the  partners  are  not  jointly  liable  on  the  bills,  they  may  be  jointly 
sued  by  the  payees  for  money  lent  (Denton  v.  Bodie,  3  Camp.  493  ;  Bedford 
V.  Deacon,  2  B.  &  A.  210). 

The  pit,  agreed  with  one  of  the  defks.,  who  were  stage-coach  proprietors, 
to  carry  certain  parcels  for  him  free  ^f  expense,  which  he  did  for  two  years, 
but  it  did  not  appear  that  the  other  defts.  had  any  knowledge  of  this  agree- 
ment ;  the  defis.  had  g4ven  notice  that  they  would  not  be  accountable  for 
parcels  above  the  value  of  5/.  unless  entered  and  paid  for,  <kc«:  held,  that 
they  were  not  liable  for  the  loss  of  a  parcel  above  the  value  of  5/.  sent  by 
the  pit.  under  the  agreement,  no  notice  of  the  value  of  the  parcl  having  been 
given  to  ihe  defts.  The  court  considered  the  agreement  with  one  of  the  firm 
as  a  fraud  on  the  other  partners,  and  made  for  the  individual  benefit  of  that 
deft.  (Bignold  v.  Waierhouse,  1  M.  &  S.  255). 

It  is  a  good  defence  that  the  pit.  had  notice  that  the  firm  would  not  be 
bound  by  the  acceptance  of  a  bill  of  exchange  by  one  of  the  firm  (Galloway 
V.  Matthew,  10  East,  264). 

Where  a  partner  has  subscribed  in  the  name  of  the  firm,  slightly  differing 
from  the  real  name,  it  is  a  question  for  the  jury  whether  he  had  authority 
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from  the  firm  to  do  so,  or  whether  he  must  he  taken  to  have  issued  the  bill 
on  his  own  account  (Faith  v.  Richmond,  1 1  Ad.  dt  £.  389). 

There  is  no  implied  auhority  in  a  director  of  a  joint-stock  corofiany,  not 
being  a  trading  partnership,  to  accept  bills  of  exchange  on  the  part  of  the 
directors  of  the  company  (Bramah  v,  Roberts,  3  Bing.  N.  C.  972 ;  Dickin- 
son V.  Valpy,  10  B.  &  C.  128).  Nor  can  it  be  presumed  from  the  fact  that 
the  dells,  have  paid  similar  bills,  accepted  before  some  of  them  became  direc* 
tors  (lb.  ante,  p.  603).  In  an  action  against  A.  and  B.  as  acceptors,  if  one 
by  his  plea  admit  his  signature,  it  must  be  proved  against  the  other  (Gray 
V.  Palmers,  1  Esp.  135);-  and  where  the  acceptance  is  stated  to  be 
[  *^615  ]  by  A.,  B.,  and  C,  *" which  is  dented  by  A.  and  B.,  and  C.  sufiers 
judgment  by  default,  A.  and  B.  are  entitled  to  a  verdict  by  showing 
that  the  bill  was  drawn  on  the  directors  of  a  company  and  accepted  by  them 
as  such,  but  only  signed  by  C.  as  a  manager,  and  not  as  a  director  (Butt  y. 
Morell,  12  Ad.  &  E.  746). 

Defl.  may  also  show  that  the  partnership  had  been  dissolved  whf^n  the  de- 
mand accrued,  and  that  the  defls.  had  given  sufficient  notice  of  that  fact. 
Proof  of  notice  to  pit.  may  be  shown  either  by  proving  express  notice  of  the 
dissolution  given  to  the  pit.  by  letter,  dsc,  or  by  a  due  notice  published  in 
the  Gazelle  (Godfrey  v.  Turnbull,  1  Esp.  371  ;  Wrightson  v.  Pullan,  1  Stark. 
375;  Kirwan  v.  Kirwan,  2  C.  &  M.  317;  Graham  v.  Hope,  Pea.  ::08). 
Where  no  express  notice  has  been  given,  it  is  requisite  that  public  notice 
should  be  given,  through  the  Gazette  (Gorham  v.  Thompson,  Pea.  60,  208, 
n. ;  Godfrey  v.  Turnbull,  1  Esp.  371).  And,  unless  such  be  proved  to  have 
been  given,  a  ph.,  continuing  to  deal  with  the  firm,  may  recover  against  any 
of  the  original  parties,  though  he  may  have  retired  (Parkins  v«  Carruibers, 
3  Csp.  248);  and  even  where  an  infant  held  himself  out  as  a  partner  with 
T.  S.  and  so  continuing  until  within  a  short  period  of  age,  aAer  which  time 
there  was  no  proof  of  his  acting  as  a  partner:  held,  that  it  was  his  duty  to 
have  notified  his  disafBrmance  of  the  partnership  on  his  coming  of  age,  and 
having  neglected  to  do  so,  he  was  liable  \p  those  wk)  had  trusted  T.  S.  with 
goods  subsequently  on  the  credit  of  the  partnership  {Goode  v.  Harrison,  5  B. 
&  A.  147  ;  Kirwan  v.  Kirwan,  supra  ;  see  Blew  v.  Wyatt,  6  C.  &  P.  397). 
If  the  pit  had  been  formerly  m  the  habit  of  dealing  with  the  firm  it  shoald 
be  shown  that  a  special  notice  had  been  given  to  him  of  the  dissolution  of  the 
partnership,  or  actual  knowledge  thereof  proved  (Graham  v.  Hope,  Pea. 
208 ;  see  Dolman  v.  Orchard,  2  C.  &  P.  104;  Kirwan  v.  Kirwan,  ntprd). 
This  may  be  done  by  showing  that  a  printed  circular  had  been  left  at  plt-'s 
house,  in  which  case  it  will  be  sufficient  to  produce  and  prove  a  duplicate 
original (Newsomev.  Coles,  2  Stark.  291 ;  Jenkins  v.  Blizard,  1  Stark.  478). 
And  ii  will  be  insufficient,  in  this  casef  to  show  merely  that  the  dissolution 
had  been  advertised  in  the  Gazette,  or  in  public  newspapers,  unless  it  be  first 
proved  that  the  pit.  read  an  impression  of  the  paper,  and  even  then  it  will 
not  be  Conclusive,  it  it  were  only  by  way  of  advertisement  (J  nkins  v.  Bliz- 
zard, 1  Stark.  418).  If  a  fair  pn  sumptive  case  be  raised  from  other  cin^um- 
stances  that  the  party  had  actual  notice,  that  will  be  enough  (M*Iver  v. 
Humble,  16  East,  169).  An  alteration  in  the  name»f  of  the  firm  of  a  bank* 
ing-house,  contained  in  their  choi-ks,  is  a  sufficient  notice  to  any  customer  to 
whom  they  have  been  delivered  (Bartbot  v.  Goodall,  3  Camp.  147  ;  see  Hart 
V.  Alexander,  2  M.  dc  W.  484).  And  evidence  of  the  notoriety  of  the  dissolu* 
tion  is  insufficient,  if  no  notice  h  is  been  given  (Graham  v.  Thompson,  Pea. 
42,  60).  Actual  knowledge  of  the  dissolution  may  be  sh«wn  by  direct  evi- 
dence or  inferred  by  the  jury  from  circumsrances  (Hart  v.  Alexander,  7  C. 
&  P.  746).    A  public  notice  in  the  Gazette  will  exonerate  a  lormer  partner 


PARTNERS.  61^ 

from  all  confraote  entered  into  with  persons  who  commenced  dealing  after 
sach  notice  has  been  given,  even  where  his  name  was  continued  wiihout 
his  consent  (Newsome  v.  Coles,  2  Camp.  617).  If  a  partner  retire  from  a 
firm  which  has  dealings  with  a  banking  company,  under  7  Greo.  IV.  c.  46, 
the  fact  that  a  shareholder  tmd  director,  but  not  a  manager,  in  the  bank 
happens  to  be  one  of  the  firm,  is  not  constructive  notice  of  the  dissolution  of 
partnership,  so  as  to  protect  the  retired  partner  from  future  liability  to  the 
bank  (Powles  v.  Page,  3  C.  B.  16). 

*Where  a  person  sued  as  a  partner  (for  the  value  of  goods  fur- 
Bished  for  "  the  owners^'  of  a  ship)  was  neither  a  partner  in  fact  [  *616  ] 
at  the  time  (having  parted  with  his  share),  nor  held  himself  out  as 
such,  having  before  withdrawn  his  name  from  the  description  of  the  firm,  at 
the  counting-house,  and  sent  circular  letters  to  the  correspondents  of  the 
house,  notifying  the  change,  it  was  decided,  that  he  should  not  be  charged 
merely  because  having  effectually  conveyed  his  whole  share  in  the  ship 
before  that  time,  he  had  subsequently  joined  with  the  assignees  of  the  bank- 
rupt partners  in  the  ship,  in  making  a  good  title  to  it  to  a  purchaser  from  the 
assignees  (M^ver  v.  Humbler,  16  East,  169). 

Whenever  a  communication  has  been  made  of  the  intention  of  the  parties 
to  dissolve  a  partnership,  which  is  in  the  course  of  execution,  the  creditor 
nmost  prove  that  the  intention  has  been  abandoned  (Paterson  v.  Zachariah,  1 
Stark.  71). 

It  is  not  competent  for  one  of  the  members  who  composed  the  firm  to 
bind  the  others,  afier  dissolution  and  due  notice  thereof,  by  putting  the  part- 
nership name  on  negotiable  security,  although  the  instrument  existed  tx^fore 
the  dissolution,  or  was  made  for  the  purpose  of  liquidating  the  partnership 
debts,  and  the  party  signing  was  authorized  to  settle  the  partnership  affairs 
(Abel  V.  Sutton,  3  Esp.  106  ;  Ramsbottom  v.  Lewis,  1  Camp.  281 ;  Thoma- 
son  V.  Frere,  10  East,  418).  But  the  authority  and  power  of  the  partners 
continue  ibr  some  purposes  with  reference  to  transactions  which  occurred 
during  the  partnership  (Ekak  v.  Beak,  3  Swanet.  327).  Thus  either  party. 
may  receive  or  release  a  debt  due  to  the  dissolved  firm,  although  one  of  the 
terras  of  dissolution  was,  that  the  debt  should  be  paid  to  the  other  partner,  or 
to  a  third  person  (Porter  v.  Bristow,  6  M.  &  S.  156;  King  v.  Smith,  4  C.& 
P.  108 ;  see  Biggs  v.  Fellows,  8  B.  &  C.  402). 

On  the  dissolution,  a  power  given  to  one  of  the  partners  to  receive  and, 
pay  debts,  does  not  authorize  him  to  indorse  a  bill  in  the  name  of  the  part- 
nership (Gilgour  V.  Finlayson,  1  H.  Bl.  155;  Lacy  v.  Woolcott,  2D,  6cR. 
458).  But  a  retiring  partner  may  give  his  late  partners  parol  authority  to 
indorse  existing  securities,  which  authority  may  be  inferred  from  circum- 
stances (Smith  V.  Winter,  4  M.  &  W.  454).  Admissions  made  by  one  of 
two  partners,  a(\er  dissolution,  concerning  joint  contracts  that  took  place 
during  partnership,  is  competent  evidence  to  charge  the  other  partner 
(Wood  V.  Braddick,  1  Taunt.  104);  otherwise  in  the  case  of  part-own- 
ers of  a  ship  (Jaggers  v.  Binnings,  1  Stark.  64  ;  Hooper  v.  Lusby,  4  Camp* 
66). 

But  if  a  debtor,  who  is  a  partner  in  a  firm,  leave  it,  and  any  person  deal- 
ing with  the  firm  has  no  notice  of  it,  and  goes  on  trading  with  the  firm  and 
making  fresh  contracts,  the  retiring  partner  is  not  liable,  though  no  new 
partner  joins  the  firm  (Hart  v.  Alexander,  7  C.  d&  P.  746 ;  Carter  v.  Whalley, 
1  B  &  Ad.  11). 

Proof  of  notice  of  dissolution  is  unnecessary,  where  the  partner  was 
always  a  dormant  one  (Evans  v.  Drummond,  4  Esp.  69;  Newmarsh  v. 
Clay,  14  East,  239.  Brooke  v.  Enderby,  2  B.  <k  B.  71 ;  see  Heath  v.  San- 
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^om,  1  B.  &  Ad.  177).  But  he  will  be  chargeable  to  those  who  knew  be 
.was  a  partner  at  the  time  of  entering  into  their  engagements  with  the  fir* 
(Carter  v.  Whalley,  1  B.  &  Ad.  11):  if  he  have  not  given  a  proper  notice 
of  retirement  (Evans  v.*Drummond,  4  Esp.  89;  Farrer  v.  Deflinne,  2  Law 
J.  401).  Proof  of  notice  of  dissolution  will  not  avail  defls.,  if  plr.  can  prove 
subsequent  conduct,  and  declarations  of  the  co-defl.,  leading  the  world  to 
suppose  (hat  the  partnership  still  subsisted  (Newsome  v.  Coles,  2 
[  *617  ]  Camp.  617  ;  *ante,  p.  573, 590 ;  Williams  v.  Keats,  2  Stark.  291 ; 
Brown  v.  Leonard,  2  Chit.  Rep.  120). 

Thus,  if  he  do  not  remove  his  name  from  the  firm,  he  gives  strangers 
canse  to  disbelieve  his  notice,  though  he  may  have  published  one,  and  will, 
therefore,  notwithstanding  it,  continue  liable  (Williams  v.  Keats,  2  Stark. 
290;  Dolman  v.  Orchard,  2  C.  &  P.  106 ;  Pinder  v.  Wilks,  6  Taunt,  612; 
Abel  V.  Sutton,  3  Esp.  108;  Wrightson  v.  Pullen,  1  Smrk.  376;  Heath  v. 
Sansom,  4  B.  &  Ad.  177 ;  Smith  v.  Winter,  4  M.  &  W.  454) ;  but  he  will 
not  be  bound  by  the  wrongful  perseverance  of  his  late  partners  in  using  his 
name,  but  merely  when  such  user  is  the  result  of  his  own  negligence  (New- 
some  V.  Coles,  supra). 

And  it  has  been  held  that  a  bill  drawn  by  a  partner  before  the  dissolution 
might  be  indorsed,  aHer  the  dissolution,  to  a  person  having  notice  of  it 
(Lewis  V.  Reilly,  1  Q.  B.  349 ;  but  see  Abel  v.  Sutton,  3  Esp.  108,  and 
Smith  V.  Winter,  supra). 

Where  a  deed  dissolving  partnership  reserved  to  the  remaining  partners 
a  power  to  use  the  name  of  the  retiring  partner  in  the  prosecution  of  all 
suits,  in  an  action  in  which  judgment  had  been  obtained  by  all  the  partners 
before  the  dissolution,  it  was  held  that  the  remaining  partners  had  authority, 
under  that  power,  to  give  to  the  defl.  a  note  for  the  payment  of  the  sixpences 
under  the  Lords*  Act,  on  behalf  of  themselves  and  the  retiring  partner  (Bar- 
ton v.  Issitt,  5  B.  &  A.  267). 

A  dissolution  of  a  joint-stock  banking  company,  to  be  binding  upon  all  the 
shareholders,  must  be  come  to  and  decided  upon  in  conformity  with  the  stipu* 
lations  in  that  behalf  contained  in  the  deed  of  settlement.  But  when  the 
dissolution  has  been  once  declared,  the  members  present  at  any  meeting  held 
for  that  purpose  have  no  legal  authority  to  bind  absent  shareholders,  unless 
it  be  expressly  given,  even  as  to  an  arrangement  for  realising  the  assets  and 
discharging  the  liabilities  of  the  company,  and  dividing  the  surplus  (Lyon  v. 
Haynes,  6  Sco.  N.  R  371.  See 7  &  8  Vict.  c.  Ill,  an  act  for  facilitating 
the  winding  up  the  affairs  of  joint-stock  companies,  unable  to  meet  their 
pecuniary  engagements). 

Lien.']  Bankers  have  a  lien  upon  bills  or  notes  paid  info  their  houses  for 
the  balance  of  a  general  account  (Jourdaine  v.  Lefevre,  1  Esp.  66,  Kenyon ; 
see  ''  Lien,"  p.  296).  A  customer  lodges  bills  of  exchange  in  the  bands 
of  his  banker  generally,  and  when  the  banker  advances  money  to  him,  lie 
applies  it  to  the  discount  of  such  of  the  bills  as  happen  to  be  nearest  in  value 
to  the  sum  advanced,  but  without  any  special  agreement  to  that  effect;  this 
does  not  invalidate  the  banker's  general  lien  upon  all  the  other  bills  in  his 
hands,  but  he  may  retain  them  in  order  to  secure  the  payments  of  his  gene- 
ral balance  (Davis  v.  Bowsher,  5  T.  R.  488),  A  banker  has  a  lien  for  the 
amount  of  his  balance  upon  money  securities  paid  in  by  a  customer  on  bis 
running  account,  and  the  banker's  assignees,  aAer  his  bankruptcy,  may  sue 
the  drawer  of  one  of  those  securities  made  payable  to  bearer  who  defended 
the  action  on  behalf  of  the  customer,  and  may  recover  against  such  drawer 
the  amount  of  the  balance,  and  this,  notwithstanduig  an  oflfer  made  to  the 


PARTNERS.  617 

ttssignees  on  the  part  of  the  customers  before  the  action  brought,  that  though 
he  was  not  aware  of  the  exact  balance,  if  any  were  due,  he  was  ready  to 
pay  it  on  receiving  back  the  security,  for  this  was  no  tender  of  the  balance 
to  defeat  the  action  (Scott  v.  Franklin,  15  East,  42^).     A  banker  who  has 
discounted  bills  for  a  customer,  or  accepted  bills  for  his  accommodation  has, 
while  such  bills  remain  unpaid,  a  lien  on  any  negotiable  securities 
of  that  customer  which  may  come  to  his  hands,  and  *may  put  the  [  *618  ] 
same  in  suit :  and,  even  where  taking  into  account  the  bills  on 
both  sides,  the  customer  has  a  balance  in  his  favour  of  a  sum  not  equal  to 
the  amount  of  any  one  of  them,  this  surplus  cannot  be  appropriated  to  any 
one  of  the  bills  in  reduction  of  the  claim  of  the  banker  suing  any  of  the  par* 
ties  to  the  bill  (Bolland  v.  Bygrave,  R.  &  M.  271,  Abbott).    The  assignees 
of  a  banker,  who  having  fraudulently  sold  out  stock  belonging  to  a  custo- 
mer, and  appropriated  the  proceeds,  deposited  the  securities  amongst  those 
belonging  to  other  persons,  retain  a  lien  upon  such  securities,  notwithstand- 
ing they  have  been  given  up  to  the  customer  by  the  banker  in  contemplation 
of  bankruptcy  (Wilson  v.  Balfour,.  2  Camp.  579).;  but  a  banker  has  no  lien 
on  munimenls  casually  lefl  in  his  shop  after  he  has  refused  to  advance  . 
money  .on  them  as  a  security  (^ucas  v.  Darrien,  7  Taunt.  278).     A.,  in 
South  America,  makes  remittances  to  B.,  a  merchant  in  London,  directing 
B.  to  invest  the  amount  in  exchequer  bills^  and  to  hold  such  exchequer  bills 
when  purchased,  on  A.'s  account ;  B.  purchases  the  exchequer  bills  in  his  own 
name,  and  deposits  them  in  a  box,  which  he  keeps  locked  at  his  bankers' ;  when 
interest  becomes  due,  and  the  bills  are  to  be  exchanged  for  new  ones,  B. 
delivers  the  bills  to  the  bankers  for  that  purpose,  which  being  effected,  B/s 
account  with  his  banker  is  credited  with  the  interest,  and  in  about  a  week  or 
two  B.  receives  the  new  exchequer  bills,  and  places  them  in  the  box;  the 
bills  are  not  entered  in  B.'s  pass-book,  nor  are  they  noticed  in  the  bankers* 
books;  ader  one  of  these  exchanges  of  exchequer  bills,  and  before  the  new 
bills  are  received  by  B.  from  the  bankers  or  placed  in  the  tin  box,  B.  over- 
draws his  banking  account.  ^The  bankers  have  no  notice  that  the  bills 
belong  to  A.,  or  that  they  are  not  the  property  of  B. :  held,  that  the  bankers 
have  no  lien  upon  the  exchequer  bills  for  the  balance  of  B.'s  banking  account 
(Brandar  v.  Bamett,  1  Man.  &  G.  908).     Quare^  whether  the  bankers 
would  have  had  a  lien  upon  the  exchequer  bills,  supposing  them  to  have  been 
the  property  of  B.  (lb.). 

< 
Agreement  to  accept  a  tingle  Liability i\  Although  partners  may  agree 
that,  afler  the  dissolution,  the  credits  of  the  firm  shall  be  received,  and  its 
debts  paid,  by  one  of  the  late  partners  only,  3'et  this  does  not  affect  their  joint 
responsibility  to  third  parties,  unless  such  persons  agree  to  exchange  the 
liability  of  the  firm  for  that  of  the  single  partner  (Kirwan  v.  Kirwan,  2  C.  & 
M.  617).  And  if  the  creditor  be  a  party  to  that  arrangement,  the  partners' 
acquiescence  in  it  would  be  a  consideration  for  the  creditor's  promise  to 
accept  the  single,  instead  of  the  double  liability,  which  contributed  to  induce 
the  partners  so  to  acquiesce ;  but  the  liability  of  a  single  partner  may  be 
more  beneficial  to  a  creditor  than  the  joint  liability  of  two,  either  on  account 
of  the  solvency  of  the  parties  or  the  convenience  of  the  remedy ;  therefore, 
if  the  creditors  of  a  firm  consisting  of  two  expressly  agree  with  them  to  take, 
and  did  take,  the  separate  bill  of  one  partner  in  satisfaction  of  the  joint  debt, 
their  so  doing  amounted  to  discharge  of  the  other  by  way  of  accord  and  sat- 
isfaction (see  Goode  v.  Chessman,  2  B.  &  Ad.  328 ;  Cartwright  v.  Cooke, 
ib.  703 ;  Thompson  v.  Perceval,  5  B.  &  Ad.  925 ;  Winter  v.  Innes,  4  Myl. 
^  Cr,  109 ;  Reed  v.  White,  4  Esp.  122  \  Evans  v.  Drummond,  ib.  89 ; 
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Kirwan  v.  Kirwan,  supra);  and  in  soch  case  thi>re  most  be  an  cxprmm 
promifle  and  agreement  (Thomas  v.  Sbtllibeeri»  8  CM.  &  R.  128). 
Whether  such  agreenvnt  have  been  made  is  in  each  case  a  question  for  tbe 
jury  (Thompson  v.  Perceval,  gupra;  Kirwan-  v.  Kirwan,  supra;  Hart  v. 

Alexander,  2  M;  ds  W.  425).  But  it  has  been  held  that  the 
[  *619  ]  acceptance  of  a  single  partner's  note  as  a  ^collateral  secarity 

(Bedford  v.  Deakin,  2  B.  dc  Ad.  210),  or  the  receipt  of  interest 
from  him  on  the  joint  debt  (Gough  v.  Davies,  4  Pri.  200),  or  changing  tlio 
heading  of  the  account  from  the  name  of  the  firm  to  that  of  a  single  partner^ 
ftnd  drawing  on  htm  for  part  of  the  balance,  is  not  conclusive  evidence 
of  such  an  agreement  (David  v.  Bllioe,  5  B.  dt  C.  196;  see  Lodge  v.  Dicas, 
8  B.  d^  Ad.  611).  But  the  authority  of  these  cases  has  been  recently  sha- 
ken by  Hart  v.  Alexander,  supra;  Kirwan  v.  Kirwan,  M^^ra ;  and  Thomp- 
•on  V.  Perceval,  supra). 

A  notice  signed  by  partners,  stating  that  the  partnership  **  has  been  dis- 
idlved,"  is  evidence  against  them  of  the  dissolation,  though  the  partnership 
was  by  deed  (Doe  v.  Miles,  1  Stark.  181). 

Notice  of  Actum.']  Where  the  statute  direets  that  notice  of  action  ^hall  \m 
given  where  it  is  intended  to  proceed  *'  in  respect  of  anything  done,  or  omitted 
to  be  done,  in  pursuance  of  the  net,'*  a  thing  is  done  ^  in  pursuance  of  the 
set,"  where  the  person  who  does  it  is  acting,  honestly  and  bonafide^  either 
under  the  powers  which  the  act  gives,  or  in  discharge  of  the  duties  which  it 
imposes,  though  he  may,  erroneously,  exceed  the  powers  given  by  the  act, 
or  inadequately  discharge  the  duties ;  yet  if  he  act  bonafde^  in  order  toexe- 
cute  such  powers,  or  to  discharge  such  duties,  he  is  to  be  considered  as  act- 
ing in  pursuance  of  the  act,  and  is  to  be  entitled  to  the  protection  conferred 
lipon  persons  whilst  so  acting  (Galy  v.  Wilts  and  Berks  Canal  Company,  3 
M.  &  S.  560 ;  Theobald  v  Crichmore,  1  B.  dc  A.  227 ;  Parton  v.  Williams^ 
8  B.  dz;  Ad.  830;  see  Smith  v.  Shaw,  10  B.  dc  C.  284,  per  Bayley,  J.; 
Graves  v.  Arnold,  3  Camp.  842).  Impropriety  of  giving  orders  and  acts  of 
Begligence  would  seem  to  be  within  these  words  (see  Smith  v.  Shaw,  10  B. 
&C.»277).  Where  the  West  India  Dock  Company  hud  wrongfully  pre* 
vented  the  pits.,  as  brokers  or  agents,  from  landing  goods  from  ships  in  the 
docks,  and  delivering  them  to  the  owners,  and  the  question  was,  whether  80 
Geo.  III.  c.  69,  s.  185,  which  required  fourteen  days'  notice  before  any  action 
was  brought  against  the  company,  for  '^  anything  done  in  pursuance,  or 
under  colour"  of  the  act,  was  a  bar  to  the  action,  notice  having  been  given : 
held,  that  it  was  (Wallace  v.  Smith,  5  Bast,  115;  see  Edge  v.  Parker,  8  B« 
ds  C.  697 ;  Carruthers  v.  Payne,  5  Bing.  270 ;  Waterhouse  v.  Kt^ne,  4  B.  dfc 
C.  200;  Cooke  v.  Clark,  10  Bing.  19;  Bntler  v.  Ford,  1  C.  d^  M.  662; 
Fletcher  v.  Greenwell,  1  C.  M.  &  R.  754 ;  Cave  v.  Chapman,  6  Ad.  d&  B. 
647  ;  Wedge  v.  Berkeley,  6  Ad.  di  E.  668). 

Whether  the  clause  applies  to  actions  of  assumpsit,  Lord  Ellenborougk 
doubted  (Wallace  v.  Smith,  supra).  It  applies  to  cases  of  mere  nonteasanos 
(lb.).  So,  under  a  similar  provision,  the  court  held,  that  the  trenHurer  of 
the  West  India  Dock  Company  was  entitled  to  notice  of  an  action  of  trover, 
for  refusing  to  deliver  articles  deposited  in  their  docks,  although  he  had  taken 
a  bond  of  indemnity  from  other  parties  at  the  time  of  rel using  to  deliver 
(Sellick  V.  Smith,  2  C.  dc  P.  282).  But  see  Smith  v.  Shaw,  10  B.  dc  C. 
8(H7,  where  Bayley,  J.,  said,  **  That  it  was  not  necessary  to  go  the  length 
of  Sellick  V.  Smith,  nor  to  say,  whether  a  mere  notfeosance  would  be  an 
act  done  within  this  and  similar  statutes.'*  But,  where  a  railway  company 
became  Gommon  carriers,  that  is,  carriers  not  ia  the  way  prescnbed  by  thear 
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ttatute,they  will  not  be  entitled  to  notice  of  action  mentioned  therein ;  there* 
fore,  in  an  action  against  the  company  (alleging  them  to  be  owners  and 
proprietors  of  the  railway),  for  not  safely  carrying  and  conveying  sonie 
horses  in  their  carriages  on  the  railway,  whereby  one  was  killed,  and  others 
were  injured :  held,  that  a  breach  of  their  duty,  in  the  character  of 
*common  carriers,  was  not  a  thing  omitted  to  be  done  in  parsu-  [  *620  ] 
ance  of  the  act,  or  in  the  execution  of  .the  powers  or  authorities 
given  by  it  (Palmer  v.  Grand  Junction  Railway  Company,  4  M.  &  W.  749)4 
So,  where  the  act  provided  that  ^'  No  action,  suit,  or  intormation,  nor  any 
other  proceeding,  of  what  nature  soever,  shall  be  brought,  commenced,  dt 
prosecuted  against  any  person  for  anything  done,  or  omitted  to  be  done,  in 
pursuance  of  this  act,  or  in  execution  of  the  powers  or  authorities,  or  any  of 
the  orders  made,  given,  or  directed,  in,  by,  or  under  this  act,  unless  twentyw 
one  days'  previous  notice  in  writing  shall  be  given  by  the  parly  intending  to 
commence  and  prosecute  such  action,  ^c,  to  the  intended  deft.,  nor  unless 
such  action,  &c.,  shall  be  brought  or  commenced  within,  dsc.:"  it  was  held, 
in  an  action  against  the  company,  as  owners  and  proprietors  of  the  railway^ 
who  had  become  themselves  carriers  upon  the  line,  for  not  safely  carrying 
and  conveying  the  pit.  in  one  of  their  carriages  upon  the  railway,  whereby 
the  pit.  was  much  injured  and  wounded,  that  they  were  not  entitled  to  notice 
of  action,  as  for  a  thing  done  or  omitted  to  be  done  in  pursuance  of  the 
act  (Carpue  v.  London  and  Brighton  Railway  Company,  Law  J.  139,  Q.  B* 
(1844)  ). 

A  company,  incorporated,  will  be  entitled  to  notice,  although  the  clause 
would  seem  to  extend  to  persons  only ;  and.  although  the  word  *'  person," 
in  other  parts  of  the  statute  cannot  include  the  company,  as  where  it  is  op* 
posed  to  the  word  company  (Boyd  v.  Croydon  Railway  Company,  4  Bing. 
N.  C.  69). 

LtmiUUion  <f  Action,]  Each  statute  generally  regulates  the  time  withitt 
which  actions  must  be  brought.  In  some  cases  the  limitation  runs  from  the 
time  of  the  '^  thing  done,  or  acted,  or  the  fact  committed,"  and  in  others  from 
the  time  when  the  <' cause  of  action''  arose.  Where  the  provision  was,  that 
the  deft,  should  be  sued  within  ^'six  calendar  months  after  the  fact  com- 
mitied :"  held,  that  the  limitation  ran  from  the  time  of  the  consequential 
injury  happening,  and  not  from  the  doing  of  the  act  which  caused  the  con- 
sequential injury  (Gillon  v.  Boddington,  1  C.  &  P.  541 ;  see  Sutton  v.  Clarke, 
6  Taunt.  29;  Roberts  v.  Reed,  16  Eiist,  215;  R.  v.  Staflbrdshire  (Justieea 
of),  3  Bast,  152;  see  Graly  v.  Wilts  and  Berks  Canal  Company,  3  M.  &  8« 
580).  Where  the  act  provides  that  actions  for  any  injury  done  by  the  com- 
missioners under  the  act,  are  to  be  brought  within  six  months  after  "  the 
matter  or  thing  done,"  the  deft  in  digging  a  sewer  under  the  act,  cracked 
the  wall  of  plt.'s  house:  held,  that  the  right  of  action  was  limited  to  six 
.months  after  the  day  on  which  the  crack  was  occasioned,  and  did  liot  con- 
tinue for  so  long  a  time  as  the  crack  continued  (Lloyd  v.  Wigley,  6  Bing. 
489). 

Under  those  statutes  which  date  the  limitation  from  the  time  when  thS 
"  cause  of  action"  arose,  if  it  arose  on  one  day  and  contipi^d  for  a  certaiti 
period,  the  right  of  action  accrues  for  every  day's  continuanod ;  and  if  the 
action  be  commenced  so  as  barely  to  save  the  limitation,  damages  only  fot 
such  portion  of  the  period  as  may  be  within  the  limitation  can  be  recovered; 
so  that,  if  only  two  days  are  actually  covered,  the  pit.  can  receive  damages 
in  respect  of  these  two  days  only.  Thus,  where  the  cause  of  action  begaA 
on  the  8rd  of  April  and  ended  on  the  2nd  July,  and  tiie  notion  was  oom* 
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menced  on  the  80th  December  following,  and  the  statute  provided  that  '^no 
action  should  be  brought  against  any  person  for  any  thing  done  in  pursuance 
of  the  act,  or  the  powers  thereby  given,  until  twenty-eight  days*  notice  shall 
have  been  given  in  writing  to  the  deOs.  signed  by  the  attorney  of  the  pit, 

specifying  the  cause  of  action,  or  afler  tender  of  aniend^,  or  afbr 
[  *621  ]  six  months  after  the  cause  *of  action  shall  have  arisen,"  it  was 

succf^ssfully  contended  that  no  cause  of  action  arose  to  the  pit 
within  six  months  of  the  80th  of  December  except  the  causes  on  the  1st  and 
3nd  July;  and  the  court  said,  that  although  the  cause  of  action  began  in 
April,  each  successive  day  gave  a  new  cause  of  action ;  and  though  it  may 
be  inconvenient  to  put  a  pit.  to  sue  in  such  a  case  (k  die  in  diem^  we  can 
put  no  other  construction  on  this  clause  of  the  statute.  The  pit.  can  only 
recover  damages  for  two  days  (Wilkes  v.  Hungerford  Market  Company,  2 
Bing.  N.  C.  281). 

But  the  limitation  may  be  prescribed,  not  only  from  the  time  of  the  thing 
done  or  fact  committed,  but  also  from  the  continuation  of  damage.  Thus, 
where  the  statute  enacts  that  any  action  for  any  thing  done  in  pursuance  of 
the  act  shall  be  brought  within  six  calendar  months  next  after  the  fact  com- 
mitted, unless  there  be  a  continuation  of  damage,  and  an  action  was  brought 
by  a  person  who  was  entitled  under  an  act  to  all  the  surplus  water,  and  such 
as  was  not  nec(*ssary  (or  the  purposes  of  the  canal,  against  a  canal  com- 
pany, for  an  illegal  obstruction  of  the  water ;  the  declaration  alleging  con- 
tinuing i^ts  of  commission  and  omission  from  a  prior  period,  by  which  pit. 
was  deprived  of  the  water  for  nine  weeks  in  1825  and  seventeen  in  1826: 
held,  that  the  company  were  within  the  above  limitation  clause,  and  also  that 
there  had  been  no  continuation  of  damage,  for  there  was  a  cessation  of 
injury,  although  the  cause  from  which  the  injury  proceeded  was  continuing 
(Blackmore  v.  Glamorganshire  Canal  Company,  8  Y.  &  J.  60).  So  where 
a  canal  act  provided  that  the  company  should  not  take  any  garden  ground 
without  the  consent  of  the  owners  and  occupiers,  and  that  any  action  to  be 
brought,  for  any  thing  done  in  pursuance  of  these  acts,  should  be  commenced 
six  calendar  months  next  after  the  fact  committed,  or  if  there  should  be  a 
continuance  of  damage  then  within  six  calendar  months  afler  the  committing 
of  such  damage  should  have  ceased ;  the  company  wishing  to  take  garden 
land  for  the  purpose  of  sloping  the  banks  of  the  canal,  told  the  occupier  (a 
tenant)  that  they  had  obtained  the  consent  of  the  owner's  agent,  without 
which  the  tenant  would  not  have  given  them  permission,  but  the  statement 
was  not  true ;  they  then  paid  him  a  sum  which  he  demanded,  on  account  of 
a  former  transaction,  after  which  they  entered  and  sloped  away  the  ground; 
the  land  afterwards  overflowed,  by  the  Thames  at  very  high  tide;  six 
months  after  the  ground  was  taken,  and  the  tide  let  in,  the  landlord  sued 
the  company  for  this  damage,  but  it  was  held  that  the  action  should  have 
been  brought  within  six  calendar  months  after  the  taking  away  of  the  land, 
and  that  the  defts.  were  within  the  protection  of  the  limiting  clause,  for  the 
act  complained  of  was  really  done  for  the  purpose  contemplated  by  the  sta- 
tutes, though  in  the  prosecution  of  that  purpose  the  defts.  had  been  guilty  of 
a  misrepresentation,  amounting  to  bad  faith,  towards  the  occupier  (Oakley 
(Lord)  V.  Kensington  Canal  Company,  5  B.  &  Ad.  188).  But  when  this 
case  was  cited  in  Reg.  v.  Eastern  Counties  Railway  Company,  1  Gal.  & 
Dav.  592,  Lord  Denman,  C.  J.,  said  it  was  not  very  satisfactory  to  hear 
that  case  cited,  as  he  was  afraid  they  had  there  given  eflect  to  fraud ;  and, 
indeed,  it  will  be  very  difficult  to  support  the  case  at  all,  for  the  statute  pro- 
vides that  the  company  should  not  take  any  garden  ground  without  consent 
of  the  respective  owners  and  occupiers ;  nowy  here  the  consent  of  the  owner 
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bad  never  been  obtained,  and  that  of  the  occupier  was  obtained  only  by  a 
fraud,  and  cannot,  therefore,  have  been- obtained  within  the  meaning  of  the 
act  so  that  the  very  right  of  the  company  to  deal  with  this  ground  never 
existed;  it  cannot  be  said,  therefore,  that  the  injury  complained  of 
^was  really  done  for  the  purposes  contemplated  by  the  act,  for  the  [  *6*22  ] 
act  expressly  provides  against  their  touching  this  ground,  unless 
upon  conditions  which  the  company  never  complied  with. 

An  act  provided  that  all  actions  for  any  thing  done  in  pursuance  thereof 
should  be  commenced  within  six  months  next  after  the  fact  committed,  or  in 
case  of  a  continuation  of  damage  then  within  six  months  next  afler  the  doing 
of  such  damage  should  have  ceased.  Collieries,  machinery,  barges,  &c., 
had  been  mortgaged  by  C.  to  F.,  to  secure  the  repayment  of  certain  moneys, 
with  a  proviso,  that  in  case  of  default  F.  should  stand  possessed  of  all  the 
mortgaged  property  in  trust,  to  lay  out  of  the  same  so  much  as  should  be 
due  to  him ;  F.  died :  pit.  took  out  administration ;  after  which,  the  mort« 
gagor,  who  had  remained  in  possession,  made  default,  but  was  not  dispos- 
sessed, and  afterwards  made  a  demise  of  the  property  to  another  party,  but 
it  did  not  appear  that  the  pit.  had  any  knowledge  of  it.  The  lessee  took 
possession,  and  put  his  name  upon  the  barges.  These  and  some  coals,  the  . 
produce  of  the  collieries,  were  al^erwards  seized  by  the  company  for  rates 
due  from  the  mortgagors,  and  sold.  The  administrator  commenced  an 
action  of  trover  against  the  company  for  the  goods  more  than  six  months 
a(\er  the  seizure,  but  within  six  months  of  the  sale :  held,  that  the  action 
was  in  lime,  since  the  pit.,  who  was  out  of  possession,  had  no  cause  of  action 
until  the  goods  were  sold  (Fraser  v.  Swansea  Canal  Company,  1  Ad.  &  E. 
254 ;  Jenkins  v.  Cooke,  ib.  372). 

Where  A.,  who  was  one  of  several  partners,  drew  a  bill  in  blank  on  the 
firm,  payable  to  their  order,  indorsed  it  in  the  name  of  the  firm,  and  deli- 
vered it  to  a  clerk,  to  be  filled  up  for  their  use  as  occasion  required,  accord- 
ing to  the  course  of  dealing  in  other  instances ;  the  clerk,  after  A.'s  death, 
and  the  assumption  by  the  firm  of  a  new  name,  filled  up  the  bill  with  a 
date  prior  to  A.'s  death,  and  sent  it  into  circulation :  held,  that  the  survi« 
ving  partners  were  liable,  as  drawers  of  the  bill,  to  a  bona  fide  indorsee  for 
value,  though  no  part  of  the  value  came  to  their  hands  (Usher  v.  Dauucey^ 
4  Camp.  97). 

If,  upon  the  formation  of  a  partnership,  it  is  proposed  that  a  separate  debt . 
of  one  partner  shall  become  a  joint  debt  from  the  firm,  to  which  the  creditor 
assents  by  drawing  bills,  which  are  afterwards  dishonoured,  and  the  accounts 
are  transferred,  the  debt  is  not  separate,  but  joint  (Gx  parte  Whitmore,  re 
Warwick,  3  M.  &  Ayr.  627). 

Contract  by  Infant,]  The  contract  of  partnership,  if  entered  into  by  an 
infant,  will  be  voidable  at  his  full  age  (Holmes  v.  Blogg,  1  Moo.  466 ;  8 
Taunt.  35,  508  ;  Warwick  v.  Bruce,  2  M.  &  S.  205;  Corpe  v.  Overton,  10 
Bing.  252),  and  he  must  elect  to  avoid  within  a  reasonable  time  ader  his 
coming  of  full  age,  and  give  notice  thereof  to  the  world,  otherwise  he  will 
be  liable  on  partnership  contracts  madeafler  his  attaining  twenty-one  (Goode 
v.  Harrison,  2  B.  6&  A.  150);  but  not  on  those  made  when  an  infant,  unless 
he  confirm  them  after  his  full  age  in  writing  (9  Geo.  IV.  c.  14,  s.  5).  If 
entered  into  by  an  alien,  enemy,  or  feme  covert^  it  will  be  void,  unless  she 
be  a  trader  within  the  custom  of  the  city  of  London  (see  Beard  v.  Webb,  2 
B.  &  P.  93). 

lUegaUty.]    If  the  undertaking  be  illegal,  the  contract  is  void  (Aubert  v* 
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•Mafte,  2  B.  iSe  P.  871 ;  Mitchell  v.Cockburn,  H.  B1.  879;  Booffi  t.  Hodkni, 
6  T.  R.  405;  De  Begnis  v.  Armistead,  10  Bing.  107  ;  Duvergier  v.  Fellows, 
10  B.  &  C.  82d ;  Armstront^  v.  Lewis,  Cr.  &  M.  274 ;  Gordon  t.  Howden, 
12  CI.  &  Fia.  237;  ante,  p.  576). 

^ForfeiiureJ]  Where  Hie  act  authorized  the  directors  to  sue  for 
[  *623  ]  calls,  and  declared  the  shares  belonging  to  any  person,  &c.,  re- 
fusing, &c.,  to  pay,  to  be  forfeited,  and  to  order  the  same  to  be 
•old;  provided,  nevertheless,  that  no  advantage  shall  be  taken  of  iiny  for- 
feiture of  shares  until  notice  in  writing  given,  or  until  the  declaration  of  for- 
feiture shall  have  been  confirmed  at  a  general  or  special  general  meeting  of 
the  company ;  a(\er  which  requisites  have  been  complied  with,  the  company 
are  authorised  to  sell  the  shares  so  forfeited.  Admitted,  that  a  declaration 
of  forfeiture  by  the  directors,  with  such  notice  in  writing,  is,  without  such 
confirmation,  no  defence  to  an  action  for  calls  (London  and  Brighton  Rail- 
way Company  v.  Fairclough,  2  Man.  6z  G.  674). 

The  power  of  declaring  the  shares  of  defaulters  void  is  to  be  exercised  by 
giving  a  notice  to  pay  on  a  fixed  day,  otherwise  that  the  shares  will  be  for- 
feited ;  but  the  mere  circumstances  of  such  a  notice  not  having  been  given, 
is  not  a  defence  in  an  action  for  the  calls  (Birmingham  and  Bristol  and 
Thames  Railway  Company,  1  Q.  B.  256 ;  Edinburgh  and  Leith  Railway 
Company  v.  Hibblewhite,  6  M.  &  W.  707  ;  see  ante^  p.  547). 

Statute  of  Frauds."]  A  contract  relating  to  the  sale  of  railway  shares 
need  not  be  in  writing,  for  they  are  neither  an  interest  in  land  nor  goods  and 
merchandises  within  the  Statute  of  Frauds  (Humble  v.  Mitchell,  11  Ad.  & 
E.  206 ;  Bradley  v.  Holdsworth,^  M.  &  W.  422;  Hibbleworih  v.  M'Morios, 
6  M.  &  W.  214;  8  &  9  Vict.  c.  16,  s.  7). 

Stockjobbing  Act.]  Shares  in  a  joint-stock  company  are  not  joint-stock 
within  the  Stockjobbing  Act,  7  Geo.  II.  c.  8  (Hewitt  v.  Price,  4  Man.  &  G. 
356). 

Where  the  act  of  incorporation  of  a  company  prescribed  that  nothing 
should  be  done  at  any  special  general  meeting  but  the  business  for  which  it 
was  called,  and  certain  forms  were  required  for  calling  it.  On  a  special  case 
stated,  it  did  not  appear  that  these  forms  had  been  gone  through,  and  the 
company,  who  were  sued  on  a  deed  of  annuity  granted  by  them  under  their 
corporate  seal,  alleged  this  irregularity  in  answer,  but  the  court  said  it  lay 
upon  the  company  to  give  strict  proof  of  the  default,  and  this  not  being 
done,  a  possibility  appearing  that  the  forms  might  have  been  complied  with, 
the  court  will  not  presume  the  contrary  (Clarke  v.  Imperial  Gas  Company. 
4  B.  &  Ad.  315). 

Evidence  of  Transfer  of  &uires^  The  transfer  of  shares  is  regulated, 
with  respect  to  new  joint-stock  companies,  by  7  &  8  Vict.  c.  110  (except  as 
to  new  banking  companies).  In  other  companies,  the  mode  of  assignment 
depends  upon  the  particular  rules  or  regulations  contained  in  the  instrumeni 
by  which  they  are  established  (VVordsworth^s  Joint-Stock  Companies). 
Shares  in  a  new  company,  cannot  be  transferred  until  they  have  obtained  a 
certificate  of  complete  registration,  7  &  8  Vict.  c.  110,  s.  26,  54;  nor  \4ntil 
the  shareholders  themselves  have  been  registered.  They  muy  then  be  sold  by 
deed  duly  stamped,  stating  the  full  amount  of  pecuniary  consideration  for 
tl^e  sale;  and,  according  to.tho  form  in  the  above  act,  every  contract  for  the 
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transfer  or  sale  of  shades  during  provisional  regiatratioti  is  made  void,  7  dr 
8  Vict.  c.  110,  8.  26;  as  to  the  mode  of  obtaining  registration,  see  Words- 
worth's Joint*Stock  Companies,  362.  Until  a  return  of  the  transfer  or  sale 
to  the  register  of  joint-stock  companies,  the  purchaser,  or  transferee,  cannot 
act  as  a  shareholder,  and  the  seller  remains  liable  up  to  the  time 
of  registering  ^'the  return  for  the  company's  debts,  and  to  the  re-  [  *624  ] 
imbursement  of  damages,  costs,  &c.  (7  &  8  Vict  c.  110,  s.  13). 

In  common  partnerships  a  partner  cannot  assign  his  interest  to  a  stranger, 
^vithout  the  consent  of  his  co-partners.     This  principle  applies  to  all  joint- 
stock  companies  whatsover.     But  it  is  dispensed  with  by  the  instruments 
under  which  these  large  partnerships  are  formed.     Thus  the  acts  of  parlia- 
ment, charters,  and  deeds  of  settlement,  under  which  they  are  established, 
generally  contain  a  clause  empowering  the  parties  to  dispose  of  their  shares. 
If  a  transfer  of  shares  be  not  legally  completed,  there  is  no  implied  lii^ 
bility  on  the  part  of  the  purchaser  to  reimburse  the  seller  for  calls,  which  he 
is  subsequently  oblig(  d  to  pay.     Therefore  where  on  the  20ih  Feb.  1836, 
pit.  entered  into  a  contract  with  defl.  through  their  respective  brokers  for  the 
sale  of  thirty  shares  in  the  Bristol  and  Exeter  Railway  Company,  at  llL 
5s.  per  share,  and  the  usual  contract  notes  passed  between  the  parties,  no 
time  being  mentioned  for  the  completion  of  the  purchase.     On  the  3d  of 
March  deA.  wrote  to  the  pits,  to  despatch  the  shares,  which  they  did  the  same 
day,  stating  the  shares  to  be  in  blank,  and  the  purchase- money  was  paid ; 
subsequent  calls  were  made  upon  the  shares,  and  they  not  being  registered  in 
the  name  of  the  deft.,  and  the  pit.  remaining  the  apparent  owner,  he  was  com- 
pelled to  pay  the  calls,  whereupon  the  pit.  sued  de(\.  fi^r  not  indemnifying 
him  against  the  payment  of  these  calls :  held,  that  there  was  no  such  implied 
undertaking  in  law,  nor  any  evidence  of  it  in  point  of  fact  (Humble  v.  Langs- 
ton,  7  M.  &  W.  517). 

The  vendor  must  complete  the  transfer  in  every  respect,  and  if  he  fail  to 
do  so,  he  must  refund  the  price  of  the  shares;  therefore,  where  the  pit.  con- 
tracted to  buy  of  the  defr.  shares  in  a  joint-stock  company,  the  deed  of  which 
provided  that  the  assent  of  the  directors  to  a  transfer  should  be  necessary, 
in  order  to  complete  the  title  of  the  purchaser ;  the  plt.'s  broker  made  out 
the  transfers,  and  procured  the  deft.'s  signature  to  them ;  and  the  pit.  paid 
the  price  of  the  shares.  But  the  directors  refused  to  assent:  held,  that.it 
was  the  duty  of  the  deA.  to  procure  the  assent  of  the  directors,  and  to  do 
all  that  was  necessary  to  invest  the  pit.  with  the  property  in  the  shares  ;  that 
on  his  failure  to  do  this,  an  action  for  money  had  and  received  might  be 
maintained  by  him  against  the  deA.  to  recover  the  price  he  had  paid  for  the 
shares,  and  that  the  return  of  the  transfer  was  collateral  to  the  contract  of 
purchase,  and  not  a  condition  precedent  to  the  plt.'s  right  to  recover  the  pur- 
chase-money (Leeman  v.  Lloyd,  Wilkinson  v.  Lloyd>  Law  J.,  N.  S.  165, 
Q.  B.;  9  Jur.  328). 

A  transfer  of  shares  may  take  place  by  operation  of  law ;  as,  by  the  beuok- 
ruptcy,  death,  or  marriage  of  the  shareholder  (see  VVordsworth^s  Joint-Stock 
Companies,  372  et  seq.). 

By  8  &  9  Vict.  c.  16,  s.  16, ''  No  shareholder  shall  be  entitled  to  transfer 
any  share  after  any  calls  have  been  made  in  respect  thereof,  until  he  shall 
have  paid  all  calls  ibr  the  time  being  due  on  any  share  held  by  him." 
Whore  a  person  was  a  shareholder  at  the  time  that  the  call  was  made,  but 
transferred  his  shares  before  the  day  upon  which  the  call  was  payable :  held 
that  he,  and  not  the  person  who  accepted  the  transfer,  was  liable  for  the 
amount  of  the  call  (Aylesbury  Railway  Company  v#  Mount,  4  Man.  &  G. 
651 ;  Same  v.  Thompson,  10  L^w  J.,  124,  Q.  B.). 
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# 
Shares  in  a  railway  company  were  transferred  to  the  dcfl.^  being  an  iD&Dt. 
After  he  came  of  age  a  call  was  made.     To  a  declaration  for  calk 
[  *625  ]  the  deft,  pleaded  his  infancy  at  the  time  when  he  first  ^becaroeaod 
was  the  holder  of  the  said  shares :  held,  that  the  plea  was  proved 
by  proof  of  his  infancy  at  the  time  of  the  transfer  (The  Birkenhead,  Lan- 
cashire, and  Cheshire  Junction  Railway  Company  v.  Pilcher,  19  Law  J., 
Ex.  201). 


PATENT. 
AnUi  *•  Lettsss  Patent  ;"  and  ante^  pp.  745,  762. 


PAYMENT,(a) 

Pleadings  as  tOy  p.  625. — Replication^  p.  630. 
'Precedents,  p.  631. 


Etidbncb. — Ffoof  that  Defendant  paid,  p.  631. — HuU  Payment  teas  to 
Plaintiff,  p.  6^2.— Payment  to  Bankrupt,  p.  63i. — To  a  Third  Per- 
son  by  Order  of  Creditors,  p.  632. — To  Clerk  in  Counting-house,  p, 
633. — Auctioneer,  p.  633.— 7b  Agent,  p.  633.— 2b  Attorney^  p.  634. 
— To  Wife,  p.  635. — Of  Payment  in  Money,  ^-c,  p.  635. — In  Satis- 
factum  <f  Debt,  p.  637. — Appropriation,  p.  638. — Mode  of  Proving 
Payment,  p.  641. — By  Presumption,  p.  643. 

Pleadings  as  toJ]  Payment  must  be  specially  pleaded  (R.  G.  H.  T.  4  Will. 
IV.).  If  the  payment  be  made  after  action  brought,  it  must  be  pleaded  in 
bar  of  the  further  maintenance  of  the  action  (see  Corbett  v.  Swinburne,  6 
Ad.  &  E.  673).  Where  there  has  been  a  special  mode  of  payment,  it  seems 
that  the  plea  should  show  specially  the  mode  (France  v.  White,  6  Bing.  N. 
C.  36).  Where  the  payments  are  credited  in  the  particulars,  the  pit.  will 
not  be  entitled  to  a  verdict  at  all,  until  he  has  proved  a  demand  greater  than 
the  amount  of  the  credited  payments,  and  then  only  for  the  excess  (Kenyon 
V.  Wakes,  2  M.  &  W.  764;  Eastwick  v.  Harman,  6  M.  &  W.  13 ;  Smethurst 
V.  Taylor,  12  M.  &  W.  545 ;  Rowland  v.  Blakesley,  1  Q.  B.  403), 

Where  the  pit.  gave  the  deft,  credit  in  his  particulars  for  a  bill  indorsed 
to  the  pit.,  and  debited  him  with  the  amount  as  dishonoured,  the  deft,  was 
not  permitted  to  show  under  non  assumpsit,  that  the  pit.  had  made  the  bill 
his  own  by  laches,  for  the  particular  in  effect  gives  no  credit  at  all,  and  the 
constructive  payment  must  therefore  be  pleaded  (Green  v.  Smithies,  1  Q.B. 
796).  So,  where  the  particulars  set  forth  a  bill  amounting  to  116/.,  and 
went  for  "  a  balance  of  27/.  after  credit  for  payments  on  account  and  sets- 
oiT:'*  held,  that  this  did  not  amount  to  giving  credit  for  the  exact  difiereoce, 
but  that  dcfl.  was  bound  to  plead  payment  (Morris  v.  Jones,  ib.  397).  But 
where  the  goods  are  sold  and^paid  for  by  ready  money  on  delivery,  evidence 
of  payment  was  admitted  on  the  general  issue,  though  not  noticed  in  the  par* 
ticulars,  for  the  pit.  was  bound  to  prove  a  sale  on  credit,  and  where  no  money 

(a)  3  U.S.  Dig.  p.  121;  3  Stjpp.  U.  a  Dig.  p.  507;  1  Anu.  Dig.  p.  393;  3  Id.  p. 
296;  3  Id,  p.  355. 
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19  paid  no  debt  arises  (Bussey  v.  Barnett,  d  M.  &  W.  QV2 ;  but  see  Ltttle- 
child  V.  Banks,  7  Q.B.  739). 

Where  no  interest  has  been  paid  on  a  bond  after  the  time  mentioned  in 
the  condition,  and  there  is  no  other  circumstance  to  negative  the  presump- 
tion of  payment  on  that  day,  arising  from  twenty  years  having  elapsed,  then 
the  plea  may  be  solvU  ad  diem;  but,  otherwise,  it  should  be  solvit  post  diem 
(1  Stra.  652).  A  plea  of  payment  to  an  action  on  a  record,  is  not 
good  at  common  law;  but,  *by  4  Anne,  c.  16,  s.  12,  payment  [  *626  ] 
maybe  pleaded  to  an  action  on  a  judgment,  if  the  whole  judgment 
be  satisfied  {I  Ch.  PI.  426). 

By  R.  G.T.T.  1  Vict.,  payment  shall  not  in  any  case  be  allowed  to  be 
given  in  evidence  in  reduction  of  damages  or  debt,  but  shall  be  pleaded  in 
bar.  *'  In  any  case  in  which  the  ph.,  in  order  to  avoid  the  expense  of  the 
plea  of  payment,  shall  have  given  credit  in  his  particulars  of  demand  for  any 
sum  or  sums  of  money  therein  admitted  to  have  been  paid  to  the  pit.,  it  shall 
not  be  necessary  for  the  pit.  to  plead  the  payment  of  such  sum  or  sums  of 
money"  (see  Eastwick  v.  Harman,  6  M .  &  W.  13;  and  sse  "  Particulars 
OF  Demand").  "  But  this  rule  does  not  apply  to  cases  where  the  ph.,  after 
stating  the  amount  of  his  demand,  states  that  he  seeks  to  recover  a  certain 
balance,  without  giving  credit  for  any  particular  sum  or  sums  of  money"  (R. 
G.T.  T.  1  Vict.).  This  rule  does  not  apply  to  a  set-off  (Rowland  v.JBlakes- 
ley,  1  Q.  B.  408  j  Morris  v.  Jones,  1  Q.  B.  397  ;  Townson  v.  Jackson,  13  M. 
&  W.  374). 

In  an  action  for  work  and  labour,  the  parties  described  the  action  as 
brought  to  recover  77/.  45.  \\\d.  for  work  and  labour,  referring  to  an  ac- 
count delivered  before  action  brought,  showing  that  pit.  intended  going  for 
77/.,  balance  of  123/.,  and  acknowledged  receipts  by  cash  for  the  46/.  difier- 
ence :  held,  that  this  admission  did  not  bring  the  case  within  the  above  rule, 
so  as  to  preclude  the  necessity  of  pleading  the  payment  of  the  46/.  (Bosley 
V.  Moore,  8  Dowl.  P.  C.  375). 

If  a  pit.,  in  his  particulars  of  demand  delivered  in  the  cause,  do  not  give 
credit  for  any  sum  paid  by  the  deft.,  but  in  it  refer  to  full  particulars  already 
delivered,  and  these  full  particulars  do  give  credit  for  a  sum  paid  by  the  deft., 
this  will  not  dispense  with  the  necessity  of  the  deft.  pl«»ading  such  payment; 
and  if  it  be  not  pleaded  the  deft,  cannot  avail  himself  of  it  at  the  trial  (Hart 
v.  Middleton,  1  C.  &  K.  9).  The  courts  of  common  law  cannot  compel  the 
pit.  to  furnish  evidence  against  himself  by  admitting  payment  (Randol  v. 
Skey,  4  Dowl.  682).  The  pit-  need  only  state  his  particulars,  the  item  of 
his  own  demand,  the  amount  by  which  he  admits  that  they  have  been  re- 
duced (without  stating  how),  and  the  balance  for  which  he  really  proceed^i 
(Smith  V.  Eldridge,  4  Ad.  &  E.  66 ;  see  Penprase  v.  Crease,  1  M.  &  W.  36). 
The  items  need  not  be  given  if  a  gross  sum  be  credited  in  the  particulars  as 
a  payment  (lb.;  Myatt  v.  Green,  13  M.  &  W.  377).  The  payment  admitted 
in  the  particulars  is  put  on  the  same  footing  as  a  plea  of  payment,  but  it  is 
no  admission,  as  against  the  deft.,  with  respect  to  any  of  the  items  in  the 
entire  account  (Goatley  v.  Herring,  12  Law  J.,  N.  S.,  C.  P.  32 ;  Townson 
v.  Jackson,  13  M.  &  W.  874).  A  plea  of  payment,  where  there  is  an  ad- 
mission of  payments  in  the  particulars,  will  be  taken  to  apply  to  the  balance 
demanded,  even  where  some  of  the  payments  admitted  have  been  made  after 
action  brought  (Eastwick  v.  Harman,  6  M.  &  W.  13;  Alexander  v. Porter» 
1  Dowl.  N.  S.  832).  The  pit.,  in  his  particulars,  made  charges  subsequent 
to  action  brought,  but  gave  credit  also  to  the  deft,  for  payments  made  after 
the  commencement  of  the  action,  the  deft,  not  having  objected  to  the  mode 
in  which  the  pit.  stated  bi9  citum  in  his  particulars,  until  the  under-sherllT 
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was  summing  up:  held,  no  misdirection  by  the  sheriff  that  the  jury  should 
find  for  the  balance  claimed  by  the  pit  (Alexander  v.  Porter,  1  Dowl.  N.  S. 
832). 

The  reason  of  making  the  above  rule  was  to  prevent  a  defl.,  who  had  a 
case  of  false  payment,  pleading  only  the  general  issue,  and  losing  the  costs 
of  it  by  reducing  plt.'s  claim  to  nominal  damages,  by  the  surprise  thus  effected 
(Speek  V.  Phillips,  6  M.  &  W.  282 :  per  Alderson,  B.;  see  Lord  v.  Ferrand, 
1  D.  A;  L.  630). 

*Since  the  above  rule,  payment  cannot  be  given  in  evidence  with- 
[  *627  ]  out  a  plea,  even  where  the  deft,  proves  entries  of  payment  in  the 
handwriting  of  pit.  (Linley  v.  Polden,  2  Dowl.  780) ;  npr  where 
offered  only  for  the  purpose  of  showing  that  interest  is  not  due  on  the  debt 
demanded,  the  debt  itself  being  admitted  by  payment  into  court  (Adams  v. 
Palk,  3  Q.  B.  2).  Nor  can  it  be  shown  in  mitigation  of  damages,  though  a  set- 
off, on  an  account  stated,  be  pleaded  (Cooper  v.  Morecroft,  5  M.  &  VV.  500). 
Payment  cannot  be  given  in  evidence  under  the  plea  ofnon  assumpsit  in  bar 
of  the  action  (Milligan  v.  Thomas,  4  Dowl.  373).  But  evidence  was  received 
in  assumpsit  of  payments  which  do  not  amount  to  a  bar  to  the  action  in 
reduction  of  damages  without  the  plea  (Shirley  v.  Jacobs,  2  Bing.  N.  C. 
88 ;  Lediard  v.  Boucher,  7  C.  dt  P.  1 ;  see  Richardson  v.  Robertson,  1  M. 
&  W.  463). 

The  common  plea  of  payment  will  suffice,  when  it  has  been  agreed  be- 
tween the  parties,  that  the  debt  of  one  shall  be  deducted  from  that  of  the 
other  (Pinnockv.  Harrison,  3  M.  &  W.  637;  per  Parke  B.).  If  it  be  doubt- 
ful whether  the  facts  amount  to  a  plea  of  set-off  or  paynysnt,  it  will  be  better 
to  plead  both  pleas  (see  Fidgett  v.  Penny,  1  C.  M.  &  R.  108 ;  and  see 
Palmer  v.  Costerton,  4  Q.  B.  6:^6).  So,  where  the  payment  has  been  made 
by  money  which  the  deft,  has  paid  to  a  third  person,  and  which  has  t)een 
afterwards  allowed  to  the  pit.  in  a  written  account  with  the  deft.  (Walker  v. 
Andrews,  3  M.  &  W.  312 ;  see  Lawes  v.  Eastmore,  8  C.  &  P.  205 ;  Bram- 
Bton  v.  Robins,  4  Bing.  14).  So,  where  made  by  bills  of  exchange,  which 
liave  become  due  and  been  paid  (Smart  v.  Nokes,  6  Man.  &  G.  911);  so 
by  cheque  (see  Hough  v.  May,  4  Ad.  &  E.  954);  so  by  transfer  of 
money  in  ^account  (Eyles  v.  Ellis,  4  Bing.  112;  Stewart  v.  Aberdein,  4 
M.  &  W.  218) ;  so  by  delivery  of  goods  as  monev  (Cannan  v.  Wood,  2 
M.  &W.  467). 

A  plea  of  payment  of  a  smaller  sum  in  satisfaction  of  a  larger  is  bad, 
even  after  verdict  (Down  v.  Hatcher,  10  Ad.  dc  E.  121 ;  Wright  v.  Acres, 
6  Ad.  &  E.  726).  But  if  there  be  some  consideration  for  it  it  is,  not  thus 
a  composition  with  creditors  (see  "  Composition")  ;  or  the  residue  be 
released  under  seal  (see  ^'  Relkase");  or  payment  be  made  before  the  day, 
or  by  a  stranger  (Sears  v.  Jones,  4  B.  &  C.  506).  In  White  v.  Acres,  the 
declaration  contained  two  counts ;  one  for  10/.  for  instruction,  the  other  for 
10/.  on  an  account  stated,  damages  being  laid  at  20/.  Pleas,  non  assumpsit^ 
and  payment  of  10/.  in  satisfaction.  Pit.  before  trial  entered  a  nolle  prase- 
gut  to  the  second  count.  The  deft,  had  a  verdict  on  the  plea  of  payment : 
held,  that  the  record  must  be  looked  at,  at  the  time  of  trial,  and  not  when 
the  pleas  were  pleaded ;  and  that  therefore  the  pit.  was  not  entitled  to  judg- 
ment, nan  obstante  veredicto^  on  the  ground  that  payment  of  a  smaller  sum 
was  pleaded  in  sntisfaction  of  a  larger.  But  payment  of  the  amount  of  the 
debt  may  be  taken  in  satisfaction  of  both  debt,  damages,  and,  it  seems,  of 
costs  (Corbett  v.  Swinburne,  8  Ad.  &  E.  673;  see  Frances  v.  Crywell,  6 
B.  &  Ad.  666 ;  Lee  v.  Levy,  4  B.  &  C.  300;  and  Beaumont  v.  Greathead, 
15Law  J.  130,  C.  P.). 
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Wliere  payments  are  admitted  in  the  pit.'s  particnlars,  be  can  recover 
only  for  the  amount  by  which  the  claims  he  proves  exceed  such  payments 
(Rowland  v.  Blakesley,  1  Q.  B.  403).  Where  the  plt.'s  particulars  claimed 
a  balance  of  29/.  for  goods  sold,  giving  credit  for  payments  amounting  to 
929i.^  and  he  proved  a  claim  of  949/.  for  goods  sold,  it  appeared  that  84/. 
worth  of  the  goods  had  been  taken  back :  held,  that  the  pit.  might  turn  the 
balance  in  his  favour,  by  showing  that  he  had  given  credit  for  the  84/.  as 
|mrt  of  the  payment  (Lamb  v.  Micklethwaite,  1  Q.  B.  400). 

*Where  the  pit.  in  assumpsit  claimed  a  balance,  which  was 
made  out  in  his  particulars  of  demand,  by  showing  claims  against  [  *628  ] 
the  deft.,  and  admitting  counter  claims  (to  a  less  amount)  in  the 
nature  of  a  set-off  by  the  defl. ;  held,  that  he  was  not  concluded  by  the  ad* 
mission  of  the  set-off  (Rowland  v.  Blakesley,  1  Q.  B.  403).  The  deft, 
pleaded  a  set-off,  which  pit.  traversed.  At  the  trial  he  proved  sums  due  to 
the  amount  of  his  balance  claimed,  but  the  set-off  admitted  by  the  particu- 
lars exceeded  that  amount:  held,  that  he  was  prima  facie  entitled  to  a 
verdict  for  such  amount,  and  that,  if  the  deft,  used  the  particulars  as  evi- 
dence in  support  of  his  plea  of  set-off,  pit.  became  thereby  entitled  to  have 
the  whole  account  submitted  to  the  jury  as  evidence  of  the  total  amount  of 
claims  on  each  side  (lb.). 

Where  the  deft,  pleaded,  to  an  action  for  30/.  for  work  and  labour,  the 
general  issue,  and  payment  of  all  the  moneys  in  the  declaration ;  issue 
thereon,  deft,  proved  payment  of  90/.:  held,  that  pit.  might  show  work  done 
to  an  amount  exceeding  90/.,  and  recover  the  balance ;  for  the  plea  must  be 
proved,  by  showing  payment  of  all  that  the  pit.  can  prove,  and  no  new 
assignment  is  necessary  (Freeman  v.  Crofis,  4  M.  &  W.  4;  James  v.  Ling- 
ham,  5  Bing.  N.  C.  553 ;  Alston  v.  Mills,  9  Ad.  &  E.  248 ;  Moses  v.  Levy, 
4  Q.  B.  213).  But  where,  in  a  similar  action,  and  particulars  for  contract 
work  and  extra  labour;  plea,  nunquam  indebiUUusj  and  payment  as  to 
contract  work;  replication,  traversing  payment:  held,  that  the  pit.  could 
not  recover  for  extras  without  a  new  assignment  (Rogers  v.  Custance,  1  Q. 
B.  77  ;  see  "  Nbw  Assignment*'). 

The  plea  is  so  far  divisible,  that  if,  to  a  declaration  in  assumpsit,  the  deft, 
plead  payment  of  a  sum  in  satisfaction  generally,  and  show  payment  of  a 
leaa  sum,  he  will  be  entitled  to  the  verdict,  unless  the  pit.  prove  damages  to 
a  larger  amount  (Falcon  v.  Benn,  1  Gal.  6i  Dav.  646;  2  Q.  B.  814).   And 

where  the  deft,  pleaded,  as  to  £ ,  parcel,  &c.,  payment,  and  proved 

payment  of  a  less  sum,  he  will  be  entitled  to  a  verdict  pro  tanto,  though  the 
damages  exceed  that  amount,  the  excess  being  covered  by  the  other  pleas, 
which  were  also  found  for  the  deft.  (Cousins  v.  Paddon,  2  C.  M,  6c  R.  547; 
4  Dowl.  P.  C.  488 ;  see  Lord  v.  Ferrand,  1  D.  &  R.  630).  Pleas  of  pay- 
ment and  set-off  are  not  divisible,  unless  the  sums  proved  under  them,  taken 
together  with  the  other  pleas,  afibrd  an  answer  to  the  whole  cause  of  action 
(Tuck  V.  Tuck,  5  M.  &  W.  109).  If,  wiih  the  deft.'s  other  pleas,  the  aggre. 
gate  of  his  defence  is  enough  to  equal  the  plt.^s  claim,  the  deft,  will  get  the 
costs  of  the  plea  of  payment  with  the  others ;  but  if  not  enough,  he  will  not 
get  any  costs  on  his  plea  of  payment,  though  put  to  expense  in  proving  that 
portion  of  it  which  he  does,  but  which  nevertheless  goes  in  reduction  of 
damages  (Tuck  v.  Tuck,  supra;  Moore  v.  Buttin,  7  Ad.  6c  E.  597;  Eilner 
v.  Bayley,  5  M.  &  W.  384).  And  where  the  pit.  proves  a  larger  debt  than 
the  payment  covers,  the  issue  must  be  found  for  him,  and  the  payment  will 
only  go  in  reduction  of  damages  (lb. ;  Kilner  v.  Bailey,  5  M.  &  W.  382). 
And  in  this  respect  there  is  no  distinction  between  debt  and  assumpsit  in  the 
general  indebitattu  form  (lb*;  Cousins  y.  Paddon,  supra).    If  pleaded  to 
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part  only  of  the  caase  of  action,  it  is  necessary  to  al1^;e  with  oertaioty^  in 
the  commencement,  the  sum  to  which  it  is  intended  to  be  pleaded*  Thus, 
where  the  pit.  declared  for  136/.  for  use  and  occupation  of  apartments  ibr 
one  year,  at  a.  weekly  reat,  from  25th  February,  1839,  to  24th  February^ 
1840;  plea,  as  to  so  much  of  rent  claimed  as  accrued  due  before  and  oo 
27th  July,  1839,  payment:  held  uncertain,  the  period  between  25th  Febru- 
ary and  27th  July,  being  twenty -one  weeks  and  five  days ;  and  the  words 
*'  and  on"  could  not  be  rejected,  so  as  to  render  the  plea  applicable  only  to 

the  period  of  twenty -one  weeks.  (Dunn  v.  De  Nuovo,  3  Man.  ^  G. 
[  *629  ]    107).     *And  if  pleaded  to  more  than  is  answered  in  the  body,  it  is 

open  to  demurrer  (Wright  v.  Acres,  6  Ad.  &  £.  726);  and  is  bad 
afler  verdict  (Down  v.  Hatcher,  10  Ad.  &  E.  121);  but  judgment  cannot 
be  signed  unless  there  be  not  pleas  on  the  record  applied  in  their  commence- 
ment  to  every  part  of  the  plt.'s  demand,  so  that  some  part  of  it  is  lefl  unan- 
swered, in  which  case  judgment  may  be  signed  for  the  unanswered  part 
(Chitty  V.  Dendy,  3  Ad.  &  E.  319;  Henry  v.  Earl,  8  M.  &  W.  228;  Ch. 
Pr.  265).  Where  part  payment  is  pleaded  "as  to  the  sum  of  Z.,  parcel, 
&c.,  to  a  sum  of  money,  parcel  of  several  counts,  you  need  not  specify  to 
how  much  of  each  cause  of  action  the  payment  is  intended  to  apply" 
(Mitchell  V.  Town  ley,  7  Ad.  6z  E.  164).  Payment  may  be  pleaded  gene* 
rally  to  all  the  counts  of  a  declaration ;  and  if  it  be  alleged  to  have  been 
made  afler  the  cause  of  action  accrued,  it  is  immaterial  that  the  day  actually 
specified  is  a  day  before  the  cause  of  action  accrued  (Beesley  v.  Dolley,  6 
Bing.  N.  C.  37).  The  plea  should  be  pleaded  in  confession  and  avoidance 
(Goodchild  v.  Pledge,  1  M.  &  W.  363).  Where  the  plea  is  not  pleaded  to 
the  whole  count,  you  should  say,  "  and  the  said  causes  of  action  in  respect 
thereof,"  inasmuch  as  the  plea  in  the  body  of  it  answers  not  only  the  sum 
in  the  introductory  part,  but  the  damages  accrued  by  reason  of  the  non* 
payment  thereof  (see  Henry  v.  Earl,  8  M.  &  W.  228;  Wheeler  v.  Senior, 
7  M.  &  W.  568).  If  any  of  the  latter  damages  are  not  answered  by  the 
pleas,  the  pit.  may  sign  judgment  for  them  (lb.;  see  Hudson  v.  Fossett,  7 
Man.  &  G.  348).  Where  interest  is  due  as  damages,  the  plea  should  cover 
it  (Hudson  v.  Fossett,  supra;  see  Beaumont  v.  Greathead,  15  Law  J.,  C. 
P.  130).  If  he  prove  less,  he  will  be  allowed  so  much  in  reduction  of 
damages  (Lord  v.  Ferrand,  1  D.  &  L.  630). 

Where  the  plea  applies  to  the  whole  count  or  declaration,  it  should  be  in 
full  satisfaction  and  discharge  of  all  the  said  causes  and  rights  of  action 
therein  mentioned  (see  Norton  v.  Elam,  2  M.  6i  W.  464,  per  Parke,  J.). 
If  the  declaration  contain  a  special  count,  and  the  debt  was  paid  immediately 
on  its  becoming  due,  in  strict  performance  of  the  defl.'s  promise,  as  laid  in 
the  declaration,  the  plea  should  then  be  a  simple  traverse  of  the  breach,  con- 
cluding to  the  country  (see  Ensall  v.  Smith,  1  C.  M.  &  R.  522;  Dicken  v. 
Neale,  1  M.  &  W.  566).  In  debt,  the  statement  of  the  breach  is  mere  form, 
and  cannot  be  traversed  (Ashbee  v«  Pidduck,  1  M.  &  W.  564).  It  must 
therefore  conclude  with  a  verification  (Goodchild  v.  Pledge,  ib.  363 ;  Mack 
v.  Bust,  4  Dowl.  P.  C.  206;  Bishton  v.  Evans,  2  C.  M.  &  R.  12,  per  Parke, 
B. ;  see  Ensall  v.  Smith,  supra;  Cooper  v.  Phillips,  ib.  649). 

Assumpsit  for  work  and  labour,  money  paid,  and  account  stated.  Plea, 
as  to  20/.,  parcel,  ^.,  in  the  first  two  counts,  and  as  to  20/.  parcel,  &c.,  in 
the  last  count,  that  the  said  two  sums  were  the  same  debt,  and  the  payment 
in  satisfaction  of  the  20/. :  held  bad  on  special  demurrer,  for  not  stating  how 
much  of  the  20/.  due  on  the  account  stated  was  applicable  to  that  for  work 
and  labour,  and  to  that  for  money  paid :  held  also,  that  it  was  unobjectionable 
pj)  accoumt  of  the  averment  of  identity,  for  it  merely  amounted  to  an  allega- 
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tioD  that  the  sum  due  on  the  account  stated  was  due  on  the  same  cause  of 
action  as  the  sums  mentioned  in  the  first  two  counts,  which  is  allowable  by 
the  new  rules  (Ince  v.  Tomlinson,  4  Ad.  &  E.  489). 

Declaration  for  888/.  I65.,  stating  that,  although  6647.  3^.  6d.  had  been 
paid,  the  remainder  had  not.  Plea,  payment  of  all  sums  of  money  in  the 
declaration  mentioned.  Replication,  new  assigned,  that  the  action  was  brought 
not  for  176Z.  17«.,  parcel  of  the  moneys  in  the  declaration  men- 
tioned,  but  for  another  like  sum,  and  denied  *payment  of  the  [  ♦680  ] 
residue.  Pleas:  first,  general  plea  of  payment;  second,  denial 
that  the  cause  of  action  new  assigned  was  other  and  different,  and  issue 
thereon :  held,  that  the  plea  to  the  declaration  was  not  to  be  taken  as  pleaded 
to  the  balance  only,  and  that  the  replication  did  uot  admit  payment  of  175/. 
17^.  as  part  payment  of  the  balance,  so  as  to  entitle  deA.  to  a  verdict  on 
proof  of  payment  of  such  a  sum  as,  together  with  the  175/.  17«.,  admitted 
in  the  replication,  was  equal  to  such  balance  (Alston  v.  Mills,  9  Ad.  &  E. 
848).  Where  the  ded.  pleads  payment  and  acceptance  in  satisfaction,  the 
pit.  new  assigns  a  different  debt  of  the  same  amount  with  that  confessed  in 
the  plea ;  on  non  assumpsit  pleaded  to  the  new  assignment,  the  only  ques- 
tioB  for  the  jury  is,  whether  two  debts  are  incurred  or  one  only;  if,  therefore, 
the  pit.  prove  one  debt,  and  the  deft,  prove  payment  of  the  amoiint,the  effect 
of  the  deft.'s  evidence  is  to  show  that  the  debt  proved  by  the  pit.  is  the  debt 
confessed  and  avoided  by  the  plea,  and  not  the  debt  newly  assigned,  which 
latter  debt  therefore  remains  unproved  upon  the  issue  of  non  assumpsit  (Hall 
V.  Middieton,  5  Nev.  &  M.  410). 

It  is  a  general  rule  that  when  a  plea  introduces  new  matter  it  must  con- 
clude with  an  averment,  in  order  to  give  the  opposite  party  an  opportunity 
of  answering  that  new  matter ;  but  where  such  new  matter  is  not  material 
to,  or  cannot  be  answered  by  reason  of  its  causing  a  departure  frorn,  or 
operating  as  a  denial  of  the  original  plea,  then  it  may  conclude  to  the  country, 
as  the  ol^ect  of  the  averment  cannot  be  eflected ;  e,  g,  in  an  action  on  a  bond 
for  performance  of  an  award,  the  plea  showed  a  bond,  but  admitted  the 
sufficiency  of  the  award  by  averring  performance  of  it;  the  pit.  in  his  repli- 
cation set  out  the  award  to  show  that  it  was  valid.  Deft,  cannot  afterwards 
in  his  rejoinder  traverse  the  new  matter  in  this  replication,  which  shows  the 
award  to  be  a  good  one,  and  would  be  a  departure  from  the  plea  which  ad- 
mits the  sufficiency  of  the  award.  So,  if  deft,  plead  nid  agard^  he  can  say 
nothing  in  his  rejoinder  that  admits  an  award  made  (1  Lev.  245).  But  if 
part  only  of  an  award  be  set  forth  in  the  replication,  omitting  that  part  which 
showed  the  award  to  be  void,  the  dell,  may,  notwithstanding  his  plea  of  nui 
agard  set  out  in  his  rejoinder  the  whole  award,  because  he  thereby  shows 
that  no  legal  or  valid  award  had  been  made,  which  is  the  same  as  no  award, 
and  rather  supports  than  departs  from  his  plea  (1  Saund.  3'26,  n.  1).  Plea 
md  agard.  Replication  sets  out  award  which  must  conclude  with  averment 
(lb.  n.  (e)  ) ;  where  no  answer  can  be  given  to  the  new  matter  introduced 
into  the  plea,  it  would  be  of  no  sort  of  use  to  conclude  with  an  averment  (1 
Saund.  327,  n). 

RefJicaUoH.]  Under  a  replication  denying  the  payment,  the  pit.  might 
show  that,  although  the  money  was  paid,  yet  that  subsequent  events  destroyed 
the  effect  of  that  payment*  Thus,  where  the  def\.'s  assignees  recover  back 
the  money  from  the  pit.  as  having  been  paid  by  way  of  fraudulent  preference 
(Pritchard  v.  Hitchcock,  6  Man.  dz^  G.  151),  that  the  "doA.  did  not  pay^ 
fcc,  nor  did  the  pit.  receive,  &c.,"  was  held  good  (Webb  v.  Weatherbyi 
1  Biog.  N.  C«  502) ;  but  a  traverse  of  the  acceptance  only  puts  both  the 
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payment  and  the  acceptance  in  issue  (Ridley  v,  Tindall,  7  Ad.  dc  E. 
134). 

Where  the  declaration  stated  that  pit.  made  his  hill  of  ezchanget  which 
de(\.  accepted ;  that,  before  it  became  due,  pit.  had  parted  with  the  posses- 
sion, and,  in  consideration  that  pit.  would  again  procure  possession  of  the 
bill,  and  prevent  the  same  from  being  presented  for  payment,  the  deft,  would 
remit  the  pit.  the  amount  (728/.  65.)  on  a  certain  day.  Averment 
[  *681  ]  of  performance  and  breach.  *Plea,  as  to  609/.  IO5.,  parcel  of  the 
said  sum  of  money  therein  mentioned,  that  defl.  paid  to  pit.  700/. 
in  satisfaction  of  the  609/.  10s.,  parcel  of  certain  moneys  specified  in  a  bill 
of  exchange,  dated,  &c.,  which  is  the  same  identical  bill  declared  on.  Re- 
plication, denying  that  the  bill  mentioned  in  the  plea  is  the  same  identical 
bill,  concluding  to  the  country :  held  bad  on  special  demurrer  (Wheeler  t. 
Senior,  7  M.  &  W.  562). 

The  pit,  in  his  first  count,  claims  two  sums  of  1000/.  each.  Plea,  that 
on  divers  days  and  times  def\.'s  agents  paid  to  pit.,  and  pit.  accepted  from 
him,  divers  moneys,  to  wit,  to  the  amount  of  2000/.,  in  fiill  satisfaction,  &c., 
of  the  said  two  sums  of  1000/.  each,  and  of  all  damages,  &c.  New  assign- 
ment, that  pit.  commenced  the  action  and  declared  therein,  as  in  the  first 
count  mentioned,  not  for  the  non-performance  by  the  defl.  of  his  promise  as 
to  the  moneys  in  that  plea  mentioned  to  have  been  paid,  but  for  the  non-per- 
formance by  him  of  his  promise  as  to  other  moneys,  to  wit,  the  moneys  in 
the  said  first  count  mentioned,  &c. ;  to  which  deft,  pleads  payment  in  the 
same  form  as  he  had  pleaded  it  in  the  first  count  of  the  declaration.  On 
this  issue  is  joined.  It  seems  that  the  new  assignment  is  sufficient  to  enti- 
tle the  pit.  to  a  verdict  (Cholmondeley  v.  Payne,  8  C.  &  P.  482). 

On  a  plea  of  payment,  if  that  be  the  only  one,  the  defl.  is  bound  to  begin 
(Richardson  v.  Fell,  4  Dowi.  P.  C.  10).  Where  the  defl.  pleaded,  as  to 
20/.,  payment ;  as  to  residue,  set»off:  held,  that  the  defl.  must  begin  (Cox- 
head  v.  Huish,  7  C.  &  P.  63). 

A  payment  generally  admitted  by  the  particulars,  thus :  <'  Or.  by  bills, 
1500/.'^  is  construed  as  payment  admitted  to  have  been  made  by  the  defl.  to 
the  pit,  (Smethurst  v.  Taylor,  12  M.  &  W.  645). 

The  Court  refused  to  compel  a  deA.  to  deliver  particulars  of  a  plea  of  pay- 
ment (Phipps  V.  Sothern,  8  Dowl.  P.  C.  208 ;  but  see  Ireland  v.  Thompson, 
4  Bing.  N.  C.  716). 


PrecedenU  (Ch.  PI.  434,  441). 


Evidence. 

To  support  this  defence,  the  defl.  must  prove  that  he  made  a  payment  in 
money,  or  its  equivalent,  to  the  jp&.,  in  discharge  of  the  debt  claimed. 

Proof  that  Defendant  paid!]  It  must  be  proved  that  the  defl.,  or  some 
one  on  his  behalf,  made  the  payment  in  question;  and  if  there  be  several 
defls.,  the  authority  to  pay  musf  come  from  all,  either  expressly  or  impliedly 
(M'Intyre  v.  Miller,  13  M.  &  W.  725).  Payment  by  one  of  several,  who 
are  jointly  sued,  \sprimt  facie  a  j)ayment  by  all  (Walters  v.  Smith,  2  B.  d? 
Ad.  889) ;  and  payment  by  one  of  several  joint  and  several  makers  of  a 
note  may  be  pleaded  as  a  payment  by  the  others  (Beaumont  v.  Greathead, 
15  Law  J.  130,  C.  P.),    Where  there  are  two  joint  pits.,  a  payment  to  one 
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may  be  pleaded  as  a  payment  to  both  (Porter  v.  Taylor,  6  M.  &  S.  156 ; 
Farrer  v.  Hutchinson,  9  Ad.  &  E.  641).  If  made  to  plt.'8  wife,  the  plea 
must  aver  that  she  was  his  agent  to  receive  it  (Offley  v.  Clay,  2  Man.  &  G. 
172).  If  made  to  one  whose  receipt  of  it  makes  it  a  good  payment  against 
the  pit.,  it  should  be  pleaded  as  made  to  the  pit.  himself  (Ch.  jun.  PI.  871, 
n.  (g)  ).  The  deft,  gains  nothing  by  truly  pleading  payment  of  a 
sum  which  the  pit.  does  not  claim  in  *the  action  (Dyte  v.  Hawker,  [  *632  ] 
1  D.  &  L.  189;  Kennington  v.  Alison,  2  Dowl.  N.  S.  658);  for 
the  plea  will  be  taken  to  apply  to  the  deft.'s  demand,  whatever  it  may  be 
proved  to  be,  and,  therefore,  it  is  not,  in  general,  necessary  for  the  pit.  to 
new  nssi«?n  (Freeman  v.  Crofts,  4  M.  &  W.  4 ;  James  v.  Lingham,  5  Bing. 
N.  C.  653 ;  ante,  p.  628 ;  see  "  Nkw  Assignment"). 

A  payment  made  by  a  person  on  deft.'s  hehalf,  though  not  expressly  autbo- 
rized  by  deft,  so  to  do,  will  enure  to  deft.'s  benefit,  at  his  option.  A  payment 
made  by  any  party  to  a  bill,  and  even  by  a  total  stranger,  is  sufficient  (Cb. 
Bills,  280).  Payment  of  a  bill  of  exchange  by  the  acceptor,  will  discharge 
all  parties  to  it  (1  Stra.  515;  Ch.  Bills,  347);  so  docs  the  payment  of  a  bill 
by  a  prior  party  discharge  subsequent  parties  (Ch.  Bills,  146 ;  615,  etseq,; 
see  "  Bills  of  Exchange").  As  to  payments  by  arrangements  between 
parties,  see  ante^  p.  372,  injfra)^ 

Proof  that  Payment  teas  to  Plaintiff,']  The  payment  must  be  proved  to 
have  been  made  to  the  pit.,  or  one  on  his  behalf.  Payment  to  one  of  seve- 
ral partners,  or  co-pits.,  is  enough  (Porter  v.  Taylor,  6  M.  &  S.  160 ;  King 
V.  Smith,  4  C.  dc  P.  108;  Farrer  v.  Hutchinson,  9  Ad.  &  E.  647 ;  ante, 
Vol.  II.  p.  561 ;  but  not  if  in  consideration  of  an  assignment  of  a  debt  to 
himself  (M*Intire  v.  Miller,  13  M.  &  W.  726).  Payment  to  one  of  several 
trustees  is  sufficient;  but  payment  to  one  of  several  assignees  of  a  bankrupt 
is  not  (Carr  v.  Read,  2  Exch.  696 ;  Williams  v.  Walsby,  4  Esp.  220 ;  see 
ante.  Vol.  I.,  p.  418;  6  B.  dz;  C.  56).  But  Lord  Kenyon  expressed  at  nisi 
prius  a  difterent  opinion  (Smith  v.  Jameson,  1  Esp.  114;  Bristow  v.  East- 
man, ib.  174).  But  payment  by  bankers  to  one  of  several  persons,  not 
partners,  who  have  deposited  money  in  the  bank,  or  to  one  of  several  trus- 
tees, of  the  proceeds  of  stock  sold  out  under  a  joint  power  of  attorney  from 
the  trustees,  does  not  discharge  the  bankers  as  against  the  others,  unless  they 
had  authorized  such  payment  (Innes  v.  Stephenson,  1  Moo.  6r  R.  145; 
Stewart  v.  Lee,  Moo.  &  M.  158 ;  Stone  v.  Marsh,  Ry.  &  M.  364).  Pay- 
ment to  one  of  two  joint-creditors  of  his  portion  of  the  debt  does  not  alter  its 
nature,  or  entitle  the  other  creditor  to  sue  alone  for  his  share  (Hatsall  v, 
Griffith,  2  C.  &  M.  679).  Payment  to  one  of  several  executors  is  sufficient 
{ante,  '*  Executors,  &c.").  Payment  to  an  executor  who  has  obtained  pro- 
bate of  a  forged  will,  is  a  discharge  to  an  action  brought  against  a  debtor  by 
the  rightful  administrator,  on  revocation  of  the  probate  (Allen  v.  Dundas,  6 
T.  R.  125);  but  a  payment  under  the  supposed  will  of  a  living  person 
would  be  bad  (Ib.  130;  Woolley  v.  Clark,  5  B.  &  A.  744). 

As  to  payments  to  bankrupts,  ante,  Vol.  I.  p.  421,  et  seq.  If  one  of  seve- 
ral pits.,  or  a  nominal  pit.,  suing  for  another  person  beneficially  interested, 
fraudulently,  and  by  collusion  with  the  deft.,  give  him  a  receipt  for  the  debt, 
and  yet  no  money  passed  between  them,  the  court  will,  on  application,  pre- 
clude the  deft,  from  availing  himself  of  such  receipt  (Tidd,  Pr.  730;  Mount- 
Stephen  V.  Brooke,  1  Ch.  Rep.  391).  But  in  general  a  payment  to  a  trustee 
is  effective  in  law,  though  in  equity  it  might  not  hold  against  him  and  his 
cestui  que  trust  (Gibson  v.  Winter,  5  B.  i!sL  Ad.  96);  and,  if  one  of  two  pits, 
fraudulently  give  a  receipt  without  consideration,  this  shall  not,  even  at  the 
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trial,  aficct  his  co-pit,  (Skaife  v.  Jackson,  3  B.  &  C.  421 ;  5  D.  &  R.  290; 
Farrar  v.  Hutchinson,  9  Ad.  ^  £.  641). 

Payment  by  a  debtor  to  a  third  person,  in  pursuance  of  an  order  given  by 
the  creditor,  is  good,  so  as  to  operate  as  a  payment  to  the  creditor  (Hodgson 
V.  Anderson,  3  B.  &  C.  862 ;  A  D.  &  R.  746 ;  3  T.  R.  180). 
[  *633  ]  The  debt  is  certainly  absolutely  discharged  and  paid,  *if  the  order 
be  acted  upon,  and  the  third  party  receive  the  account  in  pursu- 
ance thereof;  and  the  third  person  cannot  rescind  the  order  after  the  debtor 
has  pledged  himself  to  the  third  person  to  obey  the  same :  in  such  case,  the 
right  of  the  third  party  to  receive  the  money  from  the  debtor  is  complete, 
and  consequently  the  debt  is  extinguished  as  against  the  creditor  (lb. ;  Ch.* 
Contr.  614;  Catlock  v.  Harris,  3  T.  R.  180;  anU,  p.  372;  Wilson  v. 
Coupland,  5  B.  &  A.  228 ;  Fairlie  v.  Benton,  8  B.  &  C.  395 ;  Cuzon  v. 
Cheedley,  5  B.  &  C.  591 ;  Wharton  v.  Walker,  4  B.  &  C.  163;  see  Ward 
yf.  Evan,  2  Ld.  Raym.  928). 

Payment  to  a  person  found  in  a  merchant's  counting-house,  and  appearing 
to  be  intrusted  with  the  conduct  of  the  business  there,  is  a  good  payment  to 
the  merchant,  though  the  person  was  in  fact  never  employed  by  hino  (Bar- 
rett Y.  Deare,  M.  6c  M.  200 ;  see  Wilmott  v.  Smith,  ib.  238).  But  payment 
to  an  apprentice  in  his  master's  counting-house,  not  in  the  usual  course  of 
business,  but  on  a  collateral  transaction,  as  a  wager,  mortgage,  debt,  or 
legacy,  is  no  payment  to  the  master  (Saunderson  v.  Bell,  2  C.  6&  M.  304). 
It  seems  an  agent  employed  to  sell,  has  no  authority  as  such  to  receive  pay- 
ment (Mynn  v.  JolifTe,  1  Moo.  &,  R.  326,  per  Littledale,  J. ;  and  see  Jackson 
V.Jacob,  3  Bing.  N.  C.  869;  Baring  v.  Corrie,  2  B.  &  A.  137 ;  Russell  on 
Factors,  68).  But  if  the  agent  be  entrusted  with  the  goods,  &c.,  for  his 
principal,  he  has  authority  to  receive  the  price  of  them  in  the  absence  of 
notice  to  the  vendee  to  the  contrary  (Capel  v.  Thornton,  3  C.  &  P.  362). 
An  auctioneer  although  authorized  to  receive  the  deposit,  has  no  general  au- 
thority to  receive  the  purchase-money  (Sykrs  v.  Giles,  5  M.  &  W.  645). 

In  general  only  a  money  payment  binds  the  principal,  so  that  he  is  not 
afiected  by  a  set-off  which  the  vendee  may  have  against  the  agent  (Bartlett 
v.Penlland,  10  B,  &  C,  760;  Thorold  v.  Smith,  11  Mod.  71  ;  Sykes  v. 
Giles,  supra);  otherwise,  where  the  agent  was  allowed  to  appear  to  be  the 
principal  (Ch.  Contr.  639,  n.  (c)  ).  If  an  agent  employed  to  sell  coals, 
make  a  bargain  in  his  own  name  with  a  tradesman  to  furnish  him  with  coals 
on  credit,  for  which  in  return  he  is  to  receive  goods  on  credit,  and  the  coals 
and  the  goods  be  both  delivered,  the  real  owner  of  the  coals  may  recover  of 
the  tradesman  if  his  name  be  in  the  ticket  sent  with  the  coals  as  the  seller, 
because  the  tradesman  after  that  is  bound  to  inquire  into  thr  nature  of  the 
acent's  situation,  nnd  should  not  continue  to  treat  him  as  principal  (Pratt  v. 
Willey,  2  C.  &  P.  350). 

*  A  payment  to  an  authorized  ncent  is  sufficient  (Goodland  v.  Blewith,  1 
Camp.  477 ;  Coates  v.  Ixwes, ib.  444 ;  Owm  v.  Barrow,  1  N.  R.  101 ;  Gard- 
ner V.  Davis,  2  C.  &  P.  49 ;  Hornby  v.  Lncy,  6  Moo.  &  S.  166;  Horsfall 
V.  Fauntleroy,  10  B.  &  C.  765).  His  authority  maybe  inferrrd  by  the  rela- 
tive situation  of  the  parties,  the  possession  of  papers,  &c.,  the  usual  course 
of  trade,  or  recognition  of  their  acts,  nnd  which  depend  upon  facts,  the  suffi- 
ciency of  which  the  jury  are  to  determine.  Thus,  a  pavment  made  in  a 
shop  or  other  place,  to  a  ch  rk  or  s(  rvant  entrusted  with  the  sale  of  goods,  is 
as  etFectual  as  if  made  to  the  mas*er,  on  proof  of  such  person  acting  in  such 
employ  (5  Burr.  2688;  12  Mod.  67).  But,  where  A.,  having  purchased 
goods  of  B.  on  credit,  gives  noti(;e  to  B  that  in  I'uture  he  shall  always  \>ay 
ready  money,  and  does  so  to  the  servant,  who  embezzles  the  money,  A.  will 
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^till  be  liable,  unless  he  proves  the  notice  to  have  reached  B.;  and  the  master 
is  not  bound  by  thepiyment  to  the  servant,  from  there  having  been  a  change 
in  the  usual  mode  of  dealing  (Gratland  v.  Freeman,  8  Esp.  88 ;  Hazard  y. 
Treadwell,  1  Stra.  506;  3  Salk.  234;  1  Ld.  Raym.224).  Where 
payment  is  made  to  one  having  the  custody  of  deeds,  *bi1Is,  bank-  [  *634  ] 
ers'  checks,  &c.,  that  fact  is  sufficient  presumptive  evidence  of  his 
authority  (Oviren  v.  Barrow,  1  N.  R.  101 ;  12  Mod.  564 ;  1  Ch.  PI.  193 ;  2 
Eq.  C.  709).  In  mercantile  transactions,  the  usual  authority  attached  to 
particular  agents  in  the  transacting  of  business,  is  sufficient  evidence  from 
which  to  infer  their  power  of  receiving  payment ;  as,  where  a  broker  makes 
out  the  bought  and  sold  notes  to  the  buyer  and  seller  (Favence  v.  Bennet, 
11  East,  36,  38;  see  6  Greo.  IV.  c.  94,  s.  4);  and,  where  the  agent  sells  in 
that  character,  but  does  not  disclose  the  name  of  his  principal  at  the  time, 
yet,  if  the  disclosure  be  made  before  payment,  the  principal  comes  into  his 
full  rights,  and  a  payment  under  such  circumstances  would  be  an  efiectual 
one  to  the  principal  (Morris  v.  Cleasby,  4  M.  &  S.  573).  And,  if  the  broker 
sell  goods  in  his  own  name  to  the  purchaser,  and  there  be  no  countermand 
from  .the  principal,  a  payment  to  the  broker  is  good  (Coates  v.  Lewes,  1 
Camp.  444 ;  Moore  v.  Clementson,  2  Camp.  24 ;  3  B.  &  P.  485 ;  1  M.  &  S. 
147).  In  cases  where  payments  are  made  to  the  agent  after  countermand, 
they  are  still  valid,  if  the  principal  owe  the  factor  a  balance,  as  he  will  be 
entitled  to  his  lien  on  the  debt  (Drinkwater  v.  Goodwin,  Cowp.  251).  Proof 
of  recognition,  acquiescence,  or  silence  in  a  matter,  will  be  proof  of  the 
roaster^s  consent,  as  where  a  party  sent  his  servant  to  receive  money,  and 
he  took  a  bill,  at  which  the  master  did  not  dissent  immediately  (Ward  v. 
Evans,  2  Salk.  442 ;  Watkins  ▼.  Vince,  2  Stark.  368);  and  although  a  tra- 
veller  who  receives  orders  for  goods  from  his  employer's  customers  in  the 
country  is  authorized  to  receive  payment  for  them  in  money,  he  has  not 
power  to  receive  it  in  other  goods  or  by  bill  (Howard  v.  Chapman,  4  C.  dE 
P.  508 ;  Sykes  v.  Giles,  5  M.  &  W.  645 ;  Ward  v.  Evans,  1  Ld.  Raym. 
928 ;  Townsend  v.  Inglis,  Holt,  N.  P.  278 ;  Syke  v.  Giles,  4  M.  &  W.  645; 
see  further,  post, ''  Psinoipal  and  Agbnt''). 

Payment  to  an  attorney  employed  by  pit.  is  as  binding  as  to  pit.  himself 
(Anon.  1  Dowl.  P.  C.  173);  but  not  to  his  clerk,  who  shows  no  other  au- 
thority than  his  mastei's  order  to  receive  it  (Coore  v.  Callaway,  1  Esp. 
115-16),  even  though  such  attorney  had  been  previously  changed,  without 
leave  of  the  court  (Powell  v.  Little,  1  Bl.  R.  8).  And  a  payment  made  to 
the  attorney  on  the  record  is  always  sufficient  (Croser  v.  Pilling,  4  B.  dz;  C. 
231,  289;  6  D.  dz;  R.  129),  unless  it  be  proved  that  he  has  never  been  em- 
ployed  by  the  pit.  (1  T.  R.  62);  but  payment  to  a  country  attorney,  who  is 
merely  employed  by  the  attorney  of  the  principal,  is  insufficient  (Yates  v. 
Frickleton,  Doug.  C.  23,  24 ;  Tidd,  Pr.  93).  And,  where  proceedings  had 
beet)  taken  on  a  bill,  it  has  been  held  sufficient  prima  facie  evidence  that  the 
party  was  the  attorney  to  pit.  to  show  that,  when  applied  to  to  receive  the 
money,  he  produced  the  bill,  and  gave  a  receipt  for  the  money  as  plt.*s  attor- 
ney (Owen  v.  Barrow,  1  N.  R.  102-3).  As  to  payment  to  pit.  in  fraud  of 
his  attorney,  see  Arch.  Pr.  87,  783.  To  prove  the  agent's  authority,  it  is  not 
necessary  to  call  him ;  it  may  be  proved  by  any  other  persons  who  know 
the  fact  (1  N.  R.  101-3);  or  who  have  seen  such  persons  usually  acting  in 
such  capacity,  as  by  proving  that  the  party  had  been  in  the  habit  of  sip^ning 
receipts  for  the  principal  (Watkins  v.  Vince,  2  Stark.  368  ;postj  "  Principal 

AND  AokNT"). 

Payment  by  an  attorney  to  a  creditor  will  support  an  averment  of  pay. 
ment  by  the  principal,  though  the  latter  has  not  repaid  his  attorney,  but  has 
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only  given  him  a  promissory  note  (Adams  v.  Dansay,  6  Biog.  606).  In  an 
action  for  money  lent,  deft.  pleadeJ  payment,  the  pit.  new  assigned,  to  which 
deft,  pleaded  no?i  assumpsit.    At  the  trial  pit.  claimed  15/.  for  money  lent 

in  Augusti  1833,  and  proved  and  acknowledged  by  the  deft,  afler 
[  *6d5  ]  that  time  that  he  *owed  pit.  15/.;  deA.  gave  evidence  of  having 

paid  the  15/.  in  August,  1833:  held,  that  the  proper  question  for 
the  jury  was,  whether  or  not  there  had  been  two  debts,  and  that  the  deft, 
was  not  precluded  from  taking  this  point  by  the  evidence  of  payment  which ' 
he. had  produced  at  the  trial  (Hall  v.  Middleton,  4  Ad.  &  E.  107). 

Where  a  payment  is  made  to  a  wife,  it  must  be  shown  that  she  had  autho- 
rity to  receive  it  (Offley  v.  Clay,  2  Sco.  N.  R.  372). 

Proof  of  Payment  in  Money^  or  its  Equivalent^  in  Discharge  (^  the 
2)e6f.J  This  must  be  established ;  if  there  was  no  payment  in  money,  or  its 
equivalent,  the  nature  of  the  defence  is  more  of  accord  and  satisfaction  than 
payment  {antey  ^'  Accord  and  Satisfaction^').  A  transfer  of  credit  by  deft.'s 
bankers  to  plt.'s  account,  will  sometimes  amount  to  a  payment,  although  no 
money  actually  passes  {^nte^  p.  866 ;  Eyles  v.  Ellis,  4  Bing.  112 ;  see  Boden- 
ham  V.  Purchas,  2  B.  <&;  A.  39). 

Where  a  debtor  directed  his  bankers,  who  had  a  balance  in  his  favour  in 
their  hands,  to  place  to  the  credit  of  his  creditor,  who  was  a  customer  of 
and  debtor  to  the  bankers,  a  certain  sum,  so  as  to  make  the  same  as  a  bill 
at  one  month,  to  which  they  assented,  and  made  a  communication  accord- 
ingly to  the  creditor,  who  also  acquiesced :  held,  that  this  did  not  amount  to 
a  payment,  and  that  on  the  bankruptcy  of  the  bankers,  before  the  expiration 
of  the  lime  when  credit  was  to  have  been  given,  the  creditor  might  sue  for 
his  demand  (Pedder  v.  Watt,  Peak.  Ad.  Cas.  41).  This  case  may, be  sup- 
ported on  the  ground  that  there  was  no  remittance  or  actual  transfer  on 
account  of  the  debt,  but  a  mere  direction  to  place  money  at  a  future  day. 
There  may  be  a  payment  to  the  creditor,  through  his  agent,  by  the  debtor 
giving  the  agent  credit  in  account  for  the  amount  due,  especially  where  a 
custom  can  be  shown  to  accept  such  credits  as  payments,  as  is  the  case 
between  brokers  and  underwriters  (Stewart  v.  Aberdein,  4  M.  &  W.  211, 
per  Abinger,  C.  B.,  228 ;  see  Gibson  v.  Winter,  5  B.  &  Ad.  96). 

Payment  is  sometimes  made  by  a  &i//,  note^  or  draft  on  a  banker ;  in 
which  case,  if  the  person  receiving  the  draft  do  not  use  due  diligence  to  get  it 
paid,  the  deft,  will  be  discharged,  but  not  otherwise,  unless  the  pit.  agreed 
to  run  all  risks  (antey  Vol  I.,  p.  34  ;  Ch.  B.  94,  287 ;  Read  v.  Hutchinson, 
8  Camp.  352 ;  2  Show.  296 ;  2  Raym.  930).  A  bill  or  note  (Owerson  t. 
Morse,  7  T.  R.  64 ;  Tumyard  v.  Beaves,  5  M.  &  S.  62),  or  banker's  check 
(2  D.  &  R.  25),  are  not  money. 

A  payment  may  also  be  in  goods ;  thus,  where  one  delivers  goods  as  for 
a  particular  amount,  together  with  a  balance  in  money,  and  such  goods  were 
delivered  as  a  p&ymeni  pro  tanio;  whether  they  were  so  delivered  is  a  ques- 
tion for  the  jury  (Cannan  v.  Wood,  2  M.  &  W.  467,  per  Alderson,  B. ;  see 
Hooper  v.  Stephens,  4  Ad.  &  E.  71 ;  Hart  v.  Nash,  2  C.  M.  &  R.  337; 
Williams  v.  GrifBths,  ib.  45).  Payment  by  allowance,  and  a  receipt  as  for 
cash,  will  support  the  plea ;  thus,  where  the  defts.  for  four  years,  on  pay- 
ment of  their  rent,  were  allowed  by  the  plt.'s  agent  (in  ignorance)  to  deduct 
from  the  rent  a  certain  rate,  and  a  receipt  was  given  for  tlie  balance :  held, 
in  an  action  to  recover  the  sums  so  allowed  as  arrears  of  rent,  that  the 
facts  supported  a  plea  of  payment  (Wallers  v.  Andrews,  3  M.  &  W.  312). 

The  delivery  of  an  overdue  bill  of  the  vendor,  in  payment  for  goods  sold 
by  him,  has,  in  one  instance,  been  deemed  as  complete  payment  as  where 
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the  ded.,  who  had  ordered  goods  for  ready  money,  paid  for  them  hy 
returniag  to  the  vendor's  agent  a  bill  accepted  by  the  vendor,  which  had  beea 
dishonoured  before  the  goods  were  ordered,  6ic.  (Mayer  v.  Nias,  1  Bing.  81 1). 

*ir  the  seller  of  goods  agree  to  run  the  risk  of  the  bill  being 
bed,  and  to  take  it  as  payment  or  cash,  he  cannot,  on  the  dishonour  [  *636  ] 
of  the  bill,  resort  to  his  original  cause  of  action  (Ward  v.  Evans, 
2  Salk.  442).  Where  the  def%.  agreed  with  the  pit.  and  other  creditors,  to 
pay  a  composition  of  Ids,  in  the  pound,  by  two  instalments,  and  a  surety, 
in  consideration  of  the  creditors  agreeing  to  discharge  the  def\.  from  all 
debts,  on  receiving  such  composition,  agreed  to  pay  a  sum  of  money  in  part 
payment  of  the  first  instalment,  and  to  accept  a  bill  of  exchange,  drawn  by 
the  de(l.,iQ  part  payment  of  the  second ;  the  creditors  agreeing  to  exonerate 
and  discharge  the  defl.  on  payment  of  the  above  composition ;  and,  it  was 
agreed  that  certain  bills  of  exchange,  whose  amount  was  equal  to  the  residue 
of  the  sum  payable  on  the  composition,  and  which  had  been  before  indorsed 
by  the  deft,  and  handed  over  to  the  pis.,  and  should  be  considered  as  part 
payment  of  the  said  I5s,  in  the  pound :  held,  that  the  bills  lefl  in  the  hands 
of  the  pit.  under  this  agreement  were  not  to  be  considered  as  an  absolute 
payment,  unless  they  were  discharged  at  maturity,  and  one  of  them  having 
been  dishonoured,  that  the  defl.  remained  liable  upon  his  indorsement  (Con- 
stable V.  Andrew,  2  C.  &  M.  298). 

Where  a  debtor  directs  his  creditor  to  remit  by  the  post,  and  the  letter  is 
lost,  the  creditor  must  bear  the  loss,  and  it  will  only  be  necessary  for  the 
party  to  prove  the  order,  and  that  it  was  remitted  accordingly  ( Warwicke  v. 
Noakes,  Pea.  67;  3  B.  <&  B.  295;  Waller  v.  Haynes,  R.  &  M.  149;  see 
Eington  V.  Kington,  11  M.  &' W.  238)  ;  but  it  is  not  sufficient  to  deliver  let- 
ters with  money  in  them  to  a  bellman  in  the  street :  it  must  be  to  the  post- 
office,  or  one  of  the  regular  receiving-houses  (lb.  166 ;  but  see  Pack  v.  Alex- 
ander, 3  M.  &  Sco.  789) ;  and  the  sending  bank  notes  uncui  would  be 
insufficient,  as  the  more  prudent  and  usual  method  is  to  send  them  by  halves 
(Pea.  Ev.  289).  And,  where  notes  were  sent  half  by  the  coach  and  half  by 
the  post,  though  the  circumstance  of  one  set  of  halves  being  sent  by  the 
coach  caused  their  arrival  in  London  two  hours  later  (per  Abbott,  C.  J.)» 
*^  that  being  a  reasonable  precaution,  the  pit.  had  a  right  to  send  them  by 
that  conveyance.  It  is  different  as  to  a  bill  of  exchange  payable  to  order ; 
it  may  be  specially  indorsed,  and  no  risk  incurred  by  sending  it  by  the  post; 
but  here  it  would  not  have  been  safe  to  have  transmitted  notes  payable  to 
the  bearer  on  demand  by  that  conveyance"  (Williams  v.  Smith,  2  B.  &;  A. 
501).  '*  Where  no  directions  have  been  given  about  the  mode  of  remittance, 
still  this  being  done  in  the  usual  way  (per  post)  of  transacting  business  of 
this  nature,  I  should  have  held  the  defl.  discharged"  (Warwicke  v.  Noakes, 
Pea.  67-8, 186:  per  Lord  Kenyon,  C.  J.).  And  in  Walter  v.  Haynes,  R. 
&  M.  149,  Abbott,  C:  J.,  said,  *<  Where  a  letter,  fully  and  particularly- 
directed  to  a  person  at  his  usual  place  of  residence,  is  proved  to  have  been 
put  into  the  post-office,  this  is  equivalent  to  proof  of  a  delivery  into  the 
hands  of  that  person,  because  it  is  a  safe  and  reasonable  presumption  that  it 
reaches  its  destination ;  but  a  letter  directed  to  Mr.  Haynes,  Bristol,  contain- 
ing notice  of  the  dishonour  of  a  bill,  is  too  general,  and  therefore  insuffi- 
dent.  In  answer  to  an  application  deft,  sent  a  post-ofiice  order  to  the  pit., 
in  which  the  latter  was  described  by  a  wrong  christian  name,  but  the  pit* 
did  not  cash  it,  although  he  was  told  that  he  might  by  signing  it  in  the  name 
of  the  payee:  held,  no  payment  (€rordon  v.  Strange^  1  East,  477). 

If  a  creditor  refer  a  third  person  to  his  debtor  for  payment,  intending  the 
third  person  to  take  payment  in  money^  and  the  latter,  instead  of  taking  pay* 
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ment  io  money  takes  it  m  any  other  way,  he  does  so  at  his  peril  (per  Bay  ley* 
J.,  Smith  V.  Ferrand,  7  B.  &  C.  24 ;  Taylor  v.  Briggs,  R.  ds  M. 
[  *687  ]  407 ;  Vernon  v.  Boaverie,  2  Show.  296).     *Thu8,  if  a  vendor 
take  a  bill,  though  the  bill  be  dishonoured,  the  purchaser  b  dis- 
charged. 

The  taking  a  cheque  payable  immediately,  instead  of  cash,  from  the  debt^ 
or's  agent,  does  not  discharge  the  debtor  if  the  cheque  be  dishonoured, 
although  the  agent  fail  with  funds  of  the  debtor  in  his  hands  (Everett  v. 
Collins,  2  Camp.  615).  But  if  the  creditor  instead  of  taking  cash  from  a 
banker,  as  he  might  have  done,  upon  the  debtor's  order  upon  the  banker, 
elect  fo  take  from  the  latter  a  bill  upon  a  third  person  payable  at  a  future 
day,  it  was  held  that  the  debtor  was  discharged  although  the  bill  was  after* 
wards  dishonoured  (Smith  v.  Ferrand,  9upra).  Where  the  master  of  a 
vessel  took  from  the  freighter's  agent  abroad,  who  was  furnished  with  fbnda 
to  pay  him  the  freight,  a  bill  upon  a  third  person,  which  was  dishonoured: 
held,  that  the  freighter  was  not  thereby  discharged  (Marsh  v.  Pedder,  4 
Camp.  257). 

Where  pits,  (shareholders)  sold  shares  for  H.,  but  H.  being  in  want  of 
the  money  before  settling  day,  applied  to  pits,  for  it,  who  agreed  to  advance 
it,  provided  H.  would  procure  the  defl.'s  acceptance  for  the  amount,  the 
pits,  promising  to  apply  the  price  of  the  shares,  when  received,  in  dis- 
charge of  the  acceptance;  the  pits,  received  the  purchase^money  in  due 
time :  held,  in  an  action  by  the  pits,  against  the  defl.  on  the  bill,  to  which 
payment  was  pleaded,  that  the  plea  was  supported  (Hills  v.  Mesnard,  10  Q. 
B.  266). 

If  a  debtor  refer  a  creditor  to  a  third  person  for* payment,  and  the  creditor 
gives  that  third  person  indulgence,  without  the  knowledge  and  consent  of  the 
drbtor,  and  the  third  person  becomes  insolvent,  the  loss  must  fall  on  the  cre- 
ditor, because,  as  between  himself  and  the  debtor,  the  giving  the  indulgence, 
without  notice  operates  as  an  agreement  on  his  part  to  look  to  the  thind  per- 
son and  discharge  the  debtor  (Taylor  v.  Briggs,  supra;  sre,  also,  cases 
cited  Ch.  Bills,  96,  28d).  And,  where  an  agent  gives  his  security,  which  is 
accepted  by  the  creditor,  who  thereupon  gives  him  the  receipt,  and  the 
debtor  in  consequence  deals  differently  with  the  agent,  it  will  operate  as  a 
payment  by  the  debtor  (Wyatt  v.  Hertford  (Marquis  of),  3  East,  147).  If 
bankers'  notes  be  paid  into  another  banking-house,  having  transactions  witk 
the  former,  who,  by  the  course  of  dealing,  and  with  the  consent  of  the  latter, 
give  credit  for,  instead  of  giving  cash  for  the  notes,  and  fail,  the  latter  roust 
bear  the  loss  (Giliard  v.  Wise,  3  B.  &  C.  134;  7  D  &  R.  523.)  If  money 
be  paid  into  a  banking-house,  to  be  placed  to  the  credit  of  another,  upon  a 
condition,  the  money  in  the  mean  time  to  stand  in  the  banker's  book  in  the 
name  of  the  party  paying  it  in,  it  is  at  his  risk,  and  the  loss  is  his,  if  the 
hankers  fail  before  the  condition  is  complied  with,  though  the  other  party 
had  written  to  desire  it  to  be  paid  in  generally  (1  Cowp.  Eq.  Ca.  148  ;  Cb. 
B.  28  a). 

The  set-off  of  one  sum  of  money  against  another,  upon  a  balance  of 
account,  amounts  to  a  payment  (2  P.  Wms.  128).  A  debt  will  be  som^ 
times  diticharged  by  a  legacy  left  the  debtor  from  the  creditor ;  but  a  nego- 
tiable bill  of  exchange  is  not  to  be  considered  as  paid  or  satisfied,  by  ibm 
drawer's  bequeathing  a  larger  legacy  to  the  party  in  whose  (iivour  it  wac 
drawn,  although  such  party  continued  to  bo  the  holder  at  the  time  of  the 
testator's  death  (3  Vos«.  561 ;  2  Roper,  20).  But,  in  another  case,  it  was 
held  that  a  debt  on  a  note  was  discharged  by  an  entry  in  the  testator's  hand, 
that  the  debtor  should  pay  no  interest,,  nor  should  he,  the  testator,  take  the 
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principal,  unless  greatly  distressed,  it  being  proved  the  testator  died  in  afBu« 
ent  circumstancee  (5  Ves.  350). 

The  payment  must  be  proved  to  have  been  made  and  received  in  dis* 
charge  of  the  debt^  and  so  as  to  ezting^ish  it :  *^  therefore,  a  pay- 
ment  *of  part  is  no  discharge  of  the  whole  debt,  though  expressed  [  *63S  ] 
to  be  in  full  of  all  demands.  There  must  be  some  consideration 
for  the  relinquishment  of  the  residue,  and  some  benefit,  or  the  possibility  of 
benefit,  to  the.  party  relinquishing  bis  further  claim ;  otherwise,  the  agree- 
ment is  nudam  pactum*^  (per  Ld.  Bllenborough,  Fitch  v.  Sutton,  5  East, 
231;  1  Ch.  Rep.  390;  Abbott  v.  Chapman,  2  Lev.^81 ;  Coviil  v.  JefFery, 
2  Roll.  R.  96 ;  Down  v.  Hatcher,  10  Ad.  &  E.  121 ;  and  see  Wright  v. 
Acres,  6  Ad.  &  E.  726 ;  Cumber  v.  Wane,  Stra.  426 ;  Lewis  v.  Jones,  4 
B.  &  C.  513;  Branston  v.  Robins,  4  Bing.  11).  In  Walters  v.  Smith  (2 
B.  &  Ad.  889)  this  rule  was  acted  upon.  There  B.  and  C.  were  indebted 
to  A.  who  sued  B.  alone;  he  remonstrated,  and  alluded  to  circumstances 
which  would  probably  reduce  plt.'s  demand  if  he  got  a  verdict,  and  ofiered 
to  put  an  end  to  the  action  by  paying  part  of  the  debt  and  costs  of  suit, 
which  was  agreed  to,  and  a  receipt  given  for  the  sum  paid,  which  was  stated 
to  be  for  debt  and  costs  in  that  action;  A.  afterwards  sued  C:  held,  that 
the  above  arrangement  did  not  discharge  the  whole  debt,  but  only  relieved 
B.,  and  was  therefore  no  defence  for  C.  Where  one  of  two  joint  and  seve- 
ral obligors  m  an  indemnity  bond,  when  sued,  paid  a  sum  of  money  which 
was  accepted  in  satisfaction  of  the  damages  and  costs,  in  the  action  against 
him :  held,  no  evidence  to  support  a  plea  of  accord  and  satisfaction  pleaded 
by  the  other  obligor  in  an  action  against  him  (Field  v.  Robins,  8  Ad.  &  E. 
90).  However,  as  observed  by  Holroyd,  J.,  in  Thomas  v.  Heathorn  (2  B. 
&  C.  481),  "An  agreement  between  a  debtor  cmd  creditor,  that  part  of  a 
larger  sum  should  be  paid  by  the  debtor,  and  accepted  by  the  creditor  as  a 
satisfaction  for  the  whole,  might,  under  special  circumstances,  operate  as  a 
discharge  of  the  whole ;  but  then  the  legal  effect  of  such  an  agreement 
might  be  considered  to  be  the  same  as  if  the  whole  debt  had  been  paid,  and 
part  had  been  returned  as  a  gi(\  to  the  party  paying."  And  a  payment  of 
part  before  the  stipulated  day,  or  by  a  third  person,  would  be  sufficient  (lb.; 
Lewis  V.  Jones,  4  B.  &  C.  506 ;  6  D.  &  R.  576 ;  Pebell  v.  Tris,  15  M.  & 
W.  23).  Nor  does  the  accepting  of  a  smaller  sum  under  a  composition 
come  within  the  rule.    (See  "  Composition.") 

Payment  cannot  be  given  in  evidence  under  a  replication  of  nunquatn 
inddnUUus  to  a  plea  of  set-off  (Miller  v.  Attee,  13  Jur.  431,  Exch.). 

In  debt,  a  plea  of  payment  pleaded  to  a  count  is  considered  to  be  pleaded 
as  an  answer,  as  well  to  that  part  of  the  damages  in  the  declaration  appli« 
cable  to  the  detention  of  the  debt  mentioned  in  that  count,  as  to  the  debt 
itself  in  that  count  (13  Jur.  194;  18  Law  J.  153,  C.  P.). 

The  deft,  having  money  of  the  plt.'s  in  his  hands,  drew  on  his  banker  ia 
favour  of  the  pit.  a  check,  which  was  paid  to  the  pit.  at  the  bank:  held,  evi- 
dence of  payment,  without  proof  that  the  pit.  had  received  the  check  from 
the  deA.  (Mountford  v.  Harper,  16  M.  6z;  W.  825). 

Appropriation.]  The  appropriation  of  a  payment,  where  there  are  save* 
ral  distinct  debts,  is  often  accompanied  with  difficulty;  the  general  rule  is^ 
that  the  party  who  pays  money  has  a  right  to  apply  that  payment  as  ho 
thinks  fit :  if  he  does  not  make  a  specific  application  at  the  time  of  payment, 
then  the  right  of  application  generally  devolves  on  the  party  who  receives 
the  money,  »nd  he  would  have  a  right  to  make  the  application  at  a  subso* 
quent  period  (Simon  v.  Ingham,  2  B.  &  C.  72,  74). 
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But,  where  the  accounts  are  treated  as  one  entire  account  by  air  parties, 
this  rule  does  not  apply  (Bodenham  y.  Purchas,  2  B.  &  A.  45).  But  if, 
at  the  time  the  debtor  makes  the  payment,  he  declare  that  it  is  made  in  dts* 
charge,  or  part-payment,  of  either  of  the  debts,  or  the  circumstances  raise 
an  inference  that  such  was  his  intention,  the  creditor  is  thereby  prevented 
from  applying  it  to  any  other  demand  (Newmarsh  v.  Tealby,  ib.;  Hall  v. 
Wood,  14  East,  239,  243,  n.  (a) ;  Anon.  Cro.  Eliz.  66;  Peters  v.  Anderson, 
6  Taunt.  596;  1  Marsh.  242;  Mills  v.  Foukes,  5  Bing.  N.  C.  455;  Fraser 
V.  Bunn,  8  C.  &  P.  70^4;  Waller  v.  Lacy,  8  Dowl.  P.  C.  573;  Goddard  v. 
Cox,  Stra.  1194;  Shaw  v.  Picton,  4  B.  6l  C.  745;  Clayton's  case,  1  Mer. 
^  572,  and  other  cases  introduced ;  1  Pea.  Ev.  251).  These  rules  hold,  whether 
the  debts  be  created  by  specialty,  or  are  due  on  simple  contract  (lb.;  Plomer 

V.  Long,  1  Stark.  1534  (a) ;  2  M.  &  S.  18 ;  1  Marsh.  238 ;  Brazier 
[*639]    V.Bryant,  2  Dowl.  P.  C.  477).  The  creditor  *need  not  apply  it  to  any 

particular  demand  at  the  moment  of  the  payment,  but  has  a  right  to 
make  the  application  at  a  subsequent  period ;  nor  will  an  entry  in  his  books  ap* 
plying'it  to  a  particulardemand,  but  not  communicated  to  the  party  paying,  pre- 
clude him  from  applying  itaAerwards  to  another  demand  (Simson  v.  Ingham, 

2  B.  &  C.  65 ;  see  Grigg  v.  Cocks,  4  Sim.  438).  It  has  been  decided,  that 
the  creditor  may  appropriate  a  payment  to  a  prior  and  purely  equitable  claim, 
and  sue  for  a  subsequent  legal  debt  (Bosanquet  v.  Wray,  6  Taunt.  597  ;  but 
see  Birch  v.  Tebbutt,  2  Stark.  74;  and  see  Goddart  v.  Hodges,  1  C.  ^  M. 
33,  where  it  was  decided  that  a  general  payment  must  be  applied  to  a  prior 
legal  debt,  and  not  to  a  subsequent  equitable  demand,  as,  for  instance,  a  sum 
claimed  by  a  partner  against  his  co-partner);  and,  though  one  debt  be  con- 
tracted by  the  defti's  wife  dum  sola,  and  the  other  by  the  deft.,  the  creditor 
may  appropriate  the  payment  to  either  (Goddard  v.  Cox,  Stra.  1194).  But, 
where  old  debts  as  well  as  new  ones  are  subsisting,  but  security  has  been 
given  for  such  new  debts,  and  payments  are  made  to  the  exact  amount  of  the 
new  ones,  it  will  be  presumed,  in  favour  of  the  surety,  that  such  payments 
were  made  in  respect  of  the  latter  aocoimt  (Marryatts  v.  White,  2  Stark. 
102).  But  the  law  will  not  in  favour  of  a  surety  direct  the  application  of 
money  paid  generally  in  discharge  of  the  debt  accrued,  without  some  cir- 
cumstance to  show  that  it  was  so  intended  (Plomer  v.  Long,  1  Stark.  153; 
Martin  v.  Brecknell,  2  M.  &  S.  39 ;  Williams  v.  Rawlinson,  3  Bing.  75). 
He  may  apply  it  to  a  portion  of  the  debt  barred  by  the  Statute  of  Limita- 
tions, though  such  payment  will  not  take  the  whole  debt  out  of  the  statute 
(Mills  V.  Foukes,  2  Bing.  N.  C.  455;  Waters  v.  Tomkins,  2  C.  M.  6c  R. 
723).  The  circumstances  of  the  case  will  sometimes  infer  a  special  appli- 
cation, though  not  expressed  at  the  time  (per  Lord  Ellenborough,  Newmarsh 
V.  Clay,  14  East,  244;  Shaw  v.  Picton,  4  B.  &  C.  7, 15;  and  see  Waters 
V.  Tomkins,  3  Moo.  &  R.  723) ;  as,  where  there  are  two  accounts,  one  with 
the  debtor  in  his  own  right,  the  other  as  executor,  the  law  will  apply  the 
payment  to  the  former  (Groddard  v.  Cox,  Stra.  1194);  and  where  there  are 
several  demands,  one  of  which  is  illegal,  it  will  be  presumed  that  the  pay- 
ment was  made  on  those  which  are  legal  (1  B.  &  P.  264;  Wright  v.  Laing, 

3  B.  &  C.  165).  . 

But  where  one  of  the  demands  is  for  spirituous  liquors  supplied  in  quan- 
tities not  amounting  to  20/.  at  a  time,  the  creditor  may  apply  it  to  that  de- 
mand, the  Stat.  24  Geo.  II.  c.  40,  only  preventing  the  seller  from  maintaining 
the  action  (Cruickshanks  v.  Rose,  1  Moo.  &  R.  100);  and  this,  though  his 
particulars  claim  the  whole  demand,  for  he  may  make  his  appropriation  at 
any  time  before  the  matter  comes  before  the  jury  (Philpot  v.  Jones,  4  Ad.  dc 
E.  41).    If  a  partner  in  a  firm  owe  a  private  debt  to  A.,  who  is  also  a 
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creditor  of  the  firm,  the  payment  is  impliedly  appropriated  to  the  discharge 
of  the  partnership  debt  (Thompson  v.  Brown,  Moo.  &  M.  40 ;  see  "  Part- 

WKRa"). 

If  a  debtor  at  the  time  of  making  a  payment  make  an  entry  in  a  book, 
stating  such  payment  to  be  on  a  particular  account,  and  show  such  entry  to 
the  creditor,  that  would  be  evidence  of  an  appropriation  by  the  debtor  (Frazer 
V.  Bunn,  8  C.  &  P.  702).  Where  a  party  owes  a  debt  contracted  whilst  he 
was  a  trader  within  the  bankrupt  laws,  and  one  accruing  subs:  quenlly,  a 
general  payment  will  be  applied  to  the  first  demand,  to  prevent  the  creditor 
issuing  a  commission  of  bankruptcy  (Plomer  v.  Long,  1  Stark.  154,  165; 
Maggott  V.  Mills,  1  Ld.  Raym.  286 ;  Dawe  v.  Holdsworih,  Pea.  64 ;  Peters 
V.  Anderson,  5  Taunt.  602 ;  Ex  parte  Hunter,  6  Ves.  jun.  94).  When  a 
debtor  makes  a  payment  generally,  without  directing  the  appro- 
priation, *it  shall  be  taken  to  be  a  payment  on  account  of  the  sub-  [  *640  ] 
sisting  debt,  and  on  no  other  (2  Esp.  605).  But  where  A.,  having 
a  legal  claim  against  B.  on  bills  of  exchange  accepted  by  B.,  and  having 
also  possession  of  a  deed  of  mortgage,  executed  by  B.  to  a  third  person,  of 
which  he  might  compelan  assignment  in  equity,  and  payment  was  made  on 
account  g«*nerally.  Lord  Ellenborough  said,  "  1  cannot  go  beyond  the  terms 
of  the  receipt;  on  account 2//^e  means  an  account  on  which  deft,  was  liable, 
but  he  was  liable  on  the  bills  only"  (Birch  v.  Ferbutt,  2  Stark.  C.  76;  6 
Taunt.  597 ;  contra^  ante).  And,  therefore,  where  A.,  having  large  demands 
against  B.,  upon  bill  transactions  with  himself,  and*  also  as  agent  for  several 
|)ersons  to  whom  B.  had  granted  annuities,  secured  by  C,  caused  an  attorney 
to  make  application  to  B.  and  C.  on  behalf  of  these  annuitants,  and  B.,  in 
consequence  of  that  application,  and  the  remonstrances  of  C,  the  surety, 
paid  to  A.  certain  sums  of  money,  without  making  any  specific  appropria- 
tion of  them  at  the  time  of  payment,  it  was  held,  that  A.  must  be  considered 
as  having  received  them  on  account  of  the  annuitants,  and  that  the  latter 
were  entitled  to  have  these  moneys  divided  amongst  them,  in  proportion  to 
the  amount  of  their  respective  demands  (Shaw  v,  Howard,  4  B.  &  C.  715), 
But  this  decision  does  not  apply  where  accounts  are  blended,  and  treated  as 
one  entire  account  by  the  parlies,  for  there  the  general  payments  are  pre- 
sumed to  be  in  discharge  of  certain  items  (Clayton's  case,  Mer.  572 ;  Boden- 
ham  V.  Purchas,  3  B.  dz;  A.  45;  Stoveld  v.  Eade,  4  Bing.  81,  454;  Field 
V.  Carr,  5  Bing.  13) ;  as  where  one  of  seVeral  partners  dies,  and  the  part- 
nership is  in  debt,  and  the  surviving  partners  continue  their  dealings  with  a 
particular  creditor,  and  the  latter  joins  the  transactions  of  the  old  and  new 
firm  in  one  entire  account,  then  the  payments  made  from  time  to  time  by 
the  surviving  partners  must  be  applied  to  the  old  debt  (Simson  v.  Ingham,  2 
B.  &  C.  72 ;  Clayton's  case,  1  Meriv.  572 ;  Williams  v.  Rawlinson,  3  Bing. 
75 ;  2  B.  &  C.  703 ;  Brooke  v.  Enderby,  2  B.  &  B.  71 ;  Moore  v.  Hill,  Pea. 
Ev.  610  ;  Henniker  v.  Wigg,  4  Q.  B.  792). 

Payments  by  a  debtor  to  the  surviving  partner  from  time  to  time,  upon 
one  general  account,  including  an  old  debt  due  to  the  former  firm,  are  to  be 
applied  first  to  such  old  debt  (Bodenham  v.  Purchas,  2  B.  &  A.  39).  But, 
if  the  old  debt  be  not  brought  into  the  new  account,  gene  ml  payments  on  the 
new  account  are  not  to  be  considered  as  made  in  discharge  of  the  old  debt 
(Simson  v.  Ingham,  supra).  When  payments  are  made  upon  an  entire  ac- 
count they  are  to  be  considered  as  made  in  discharge  of  the  earlier  items 
(Bodenham  v.  Purchas,  supra).  This  rule  is  not  conclusive,  but  is  only 
evidence  of  an  appropriation  (Wilson  v.  Herst,  4  B.  &  Ad.  766,  per  Lord 
Denman,  C.  J.).  A  bond,  which  was  given  to  a  firm  of  bankers,  was  con- 
ditioned for  the  payment  of  the  balance  of  an  account,  and  of  such  further 
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sums  as  they  might  advance  to  the  obligor.  One  of  the  partners  having 
died,  a  new  one  was  taken  in,  and  there  was  then  a  large  balance  due  to  the 
firm.  They  continued  to  make  advances  and  to  receive  payments  on  account. 
The  obligor  was  credited  by  the  new  firm  with  such  payments,  and  charged 
with  the  original  debt  and  subsequent  advaQces,  as  constituting  items  in  one 
entire  account;  the  balance  due  at  the  partner's  death  was  much  reduced, 
and  that  reduced  balance  was  by  order  of  the  obligor  transferred  by  the 
bankers  to  the  account  of  another  customer,  who  with  his  assent  was  charged 
with  the  then  debt  of  the  obligor,  but  having  become  insolvent,  the  surviving 
partners  of  the  original  firm  brought  their  action  upon  the  bond  :  held,  that 
as  they  had  not  originally  treated  it  as  a  distinct  account,  but  had 
[  *641  ]  blended  it  in  the  general  account  with  *other  transactions,  they 
were  not  at  liberty  so  to  treat  it  at  a  subsequent  period,  and  that 
having  received  in  difierent  payments  a  sum  more  than  sufficient  to  discharge 
the  debt  due  upon  the  bond  at  the  time  of  the  death  of  the  deceased  partner, 
the  bond  was  to  be  considered  as  paid  (Bodenham  v.  Purchas,  supra;  Wil- 
liams V.  Rawlinson,  supra).  Queerer  whether  the  transfer  of  the  balance 
due  from  the  obligor  to  the  account  of  the  other  customer  with  his  assent 
operated  in  point  of  law  as  a  payment  (lb.,  per  Holroyd,  J.). 

The  doctrine  of  appropriation  by  the  creditor  only  applies  to  cases  in  which 
the  debtor  has  an  opportunity  of  himself  making  the  appropriation,  but  ne- 
glects to  do  so,  and  therefore  an  attorney  who  has  received  the  amount  of 
damages  recovered  in  an  action  brought  by  his  client,  cannot  appropriate 
that  amount,  as  he  might  have  done  had  his  client  paid  him  such  amount 
generally,  without  appropriating  it  to  the  payment  of  any  particular  demand 
(Waller  v.  Lacy,  8  DowL  P.  C.  563,  per  Tindal,  C.  J.).  The  doctrine  does 
not  authorize  a  creditor  who  receives  money  on  account,  to  apply  it  to  what 
does  not,  nor  ever  did,  constitute  any  legal  or  equitable  demand  against  the 
person  paying  the  money  (Lamprell  v.  Billericay  Union  Guardians,  3  Ekist, 
283 ;  but  see  Arnold  v.  Poole  (Mayor  of),  4  Man.  &  G.  860). 

Where  bankers  receive  a  check  from  the  pit,  without  objecting,  they  are 
bound,  as  his  agents,  to  apply,  in  payment  of  it,  the  first  moneys  they  receive 
from  the  drawer,  not  specifically  appropriated  by  him,  in  preference  to  a 
check  subsequently  presented,  and  also  to  a  balance  due  from  the  drawer  to 
themselves  (Rilsby  v.  Williams,  5  B.  &  A.  821).  But,  where  pit.  directed 
his  bankers  to  hold  money  from  his  private  account  at  the  disposal  of  J.  M., 
but  pit.  revoked  his  order  afier  it  was  presented,  but  before  it  was  paid,  yet 
the  bankers  paid  the  money,  it  was  held  they  had  no  right  to  pay  it,  as  no 
appropriation  had  been  made  (Gibson  v.  Minet,  2  Bing.  0). 

A  banker's  customer  deposited  with  him  the  note  of  a  third  person  for  a 
sum  of  money,  telling  him  at  the  same  time  that  it  was  a  note  made  for  his 
accommodation,  and  afterwards  paid  a  sum  of  money  into  the  bank  without 
making  any  specific  appropriation  of  it:  held,  that  it  must  be  applied  towards 
the  discharge  of  the  then  existing  debt,  and  the  banker  could  not  make  the 
maker  of  the  note  responsible  for  more  than  the  balance  remaining  due  at 
the  time  of  such  payment,  although  he  afterwards  trusted  his  debtor  with  a 
further  sum  of  money  (Hemmersley  v.  Knowles,  2  Esp.  66). 

Where  the  defts.  guaranteed  pits,  against  debts  to  be  contracted  by  L.  M. 
to  the  extent  of  4007.,  and  L.  M.  became  indebted  to  the  pits,  to  the  amount 
of  625/.,  upon  which  he  paid  them  a  composition  of  8^.  7^.,  leaving  due  to 
pits,  out  of  the  whole  claim,  356/.:  held,  the  deft,  was  entitled  to  deduct  from 
that  sum  171/.  13s.  4e/.,  the  amount  of  the  above  dividend  upon  400/.  (Bard- 
well  V.  Lydall,  7  Bing.  489).  So,  if  a  creditor  receive  dividends  on  a  debt 
partly  secured  by  guarantee  of  a  third  person,  they  must  not  be.  applied  to 
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the  excess  of  the  debt  aboye  the  sam  goaranleed,  but  must  be  applied  rate- 
ably  to  the  whole  debt,  and  the  surety  is  relieved  from  liability  by  the 
amount  of  dividend  on  the  sum  which  is  secured  (Raikes  v.  Todd,  8  Ad. 
«  £.  846). 

ModA  qfprcmng  PaymenW\  This  must  be  done  by  witnesses  present  on 
the  occasion  of  the  payment.  If  a  receipt,  or  other  memorandum,  showing 
the  payment,  can  be  produced,  it  should  be  proved  as  written  documents  in 
general  {poU^  **  Skoondart  Evidknck'');  and  as  to  the  mode  of  proof  by 
receipt,  see  post^  *^  Receupt."  Such  receipt  is  not  conclusive, 
though  very  strong  evidence  of  the  payment  *(Stratton  v.  Rastall,  [  *642  ] 
2  T.  R.  866).  A  deed,  reciting  the  actual  payment  of  money,  is 
conclusive,  at  law,  that  the  payment  was  made^  especially  if  a  receipt  be  in* 
dorsed  on  the  deed  ;  but  it  would  not  be  so  if,  from  the  whole  tenor  of  the 
deed,  it  appeared  no  such  payment  was  made  (Rowntree  v.  Jacob,  2  Taunt. 
141;  Lambourne  v.  Cork,  1  D.  &  R.  211 ;  5  B.  &  Ad.  606 ;  anUy  p.  64). 

By  Presumption,]  Payment  may  be  presumed  from  lapse  of  time,  or 
other  circumstances,  and  may  therefore  operate  as  a  defence,  alihongh  the 
Statute  of  Limitations  has  not  been  pfeaded  (Cooper  v.  Turner,  2  Stark.  497; 
Pawthwaite  v.  Tibbut,  5  M.  &  S.  75).  Thus,  a  bond  is  presumed  to  be  paid 
ader  twenty  years,  unless  the  contrary  be  expressly  proved  (6  Mod.  22;  ]  1 
Mod.  2 ;  Stra.  652 ;  P.  Wms.  325 ;  1  T.  R.  270);  and  in  some  cases,  even 
in  a  shorter  time,  if  other  circumstances  concur  to  fortify  the  presumption, 
as  a  settlement  of  account  in  the  mean  time  (lb.;  Duflield  v. Creed,  5  Esp. 
52;  but  see  Du  Belloix  v.  Waterford,  1  D.  &  R.  16;  Colsell  v.  Budd,  1 
Camp.  27;  see  Tidd,  Pr.  9lh  ed.;  3  &  4  Will.  IV.  c.  42,  s.  ;3).  But  the 
presumption  may  be  rebutted ;  thus,  by  showing  that  the  defl.  admitted  the 
debt,  or  by  proof  of  payment  of  interest  within  twenty  years,  or  that  def\. 
resided  abroad  during  the  whole  of  the  time  (Newman  v.  Newman,  1  Stark. 
101 ;  Elliott  V.  Elliott,  1  Moo.  &  R.  44);  but  proof  of  the  defl.'s  poverty  is 
not  sufficient  to  rebut  the  presumption  (Willaunce  v.  Georges,  1  Camp.  217; 
but  see  Bladong  v.  Winter,  19  Ves.  196 ;  Hull  v.  Horner,  Cowp.  102 ;  San- 
ders v.  Meredith,  3  Moo.  &  R.  118,  n.). 

Again,  indorsements  on  bonds  of  the  receipt  of  interest,  within  twenty 
years,  made  by  the  deceased  obligee,  will  rebut  the  presumption,  if  it  be 
shown  that  they  were  made  before  the  presumption  of  payment  arose  (Searle 
V.  Barrington  (Lord),  2  Stra.  826 ;  Rose  v.  Bryant,  2  Camp.  322;  Glaudon 
V.  Atkin,  1  C.  &  M.  421);  but  not  when  made  aAer  the  lapse  of  twenty 
years  (Turner  v.  Crisp,  2  Stra.  827).  An  indorsement  made  within  twenty 
years  of  the  payment  of  interest  within  that  period,  is  sufficient  to  rebut  the 
presumption,  though  such  interest  accrued  beyond  the  twenty  years  (Sanders 
V.  Meredith,  3  Man.  &  G.  118).  Indorsements  of  this  nature  are  no  longer 
(since  Lord  Tenterden's  act,  9  Geo.  IV.  c.  14)  sufficient  to  prevent  the  opera* 
tion  of  the  Statute  of  Limitations,  but  they  are  still  admissible  to  rebut  the 
presumption  of  payment. 

And  also  in  cases  of  simple-contract  debts  (Cooper  v.  Turner,  2  Stark. 
498).  Thus,  alter  a  lapse  of  nine  or  ten  years,  from  1810  to  about  1814, 
Dallas,  C.  J.,  said,  ^*  Though  there  was  strong  evidence  to  show  that  money 
bad  actually  been  advanced,  in  1806,  yet  it  was  for  them  to  consider  whether, 
after  so  great  a  lapse  of  time,  the  debt  had  not  been  satisfied^'  (see  also  Duf* 
field  v.  Creed,  5  Esp.  52 ;  Topham  v.  Braddick,  1  Taunt.  572 ;  but  sec  Du 
Belloix  v.  Waterford,  1  D.  &  R.  16  ;  and  antCj  **  Admissions^'). 

Where  goods  have  been  consigned  to  a  factor  to  sell  on  cummissioOi  it 

Vol.  11.  43 


843  PAYMENTv  ^ 

may  be  presumed,  nlfter  a  reasonable  time  had  elapsed  (fourteen  years),  that 
he  hnd  accounted  (Topham  v  Braddick,  supra). 

When  twenty  years  have  elapsed  since  the  date  of  a  note,  &c.,  payment 
will  be  presumed,  unless  the  contrary  appear  (Duffield  v.  Creed,  5  £sp. 
286).  Other  circumstances  will  also  raise  a  presumption  of  payment; — 
thus,  a  receipt  for  the  latter  items  of  an  account  is  presumptive  of  thefbrnier 
having  been  paid  (2  Stark.  474;  Gilb.  Ev.  142;  Peak.  Ad.  Ca.  80).  A 
receipt  for  rent  due  on  a  certain  day  is  strong  evidence  of  payment  of  former 
rents  (Gilb.  Ev.  142);  but  a  receipl  is  not  conclusive  (Grave  v.  Key,  3  B.  dc 
Ad.  313).  In  ^some  cases,  the  possession  of  bills  and  securities 
[  *643  ]  for  money  is  presumptive  evidence  of  payment:  ihus,  in  an  action 
by  the  indorser  against  one  of  the  makers  of  a  joint  and  several 
promissory  note,  where  the  defence  was,  payments  to  the  payee,  Lord  Ellen- 
borough  said,  "  Where  there  is  a  competition  of  evidence  on  the  question, 
whether  '  a  security  has  or  has  not  been  satisfied  by  payment,'  the  posses- 
sion of  the  uncancelled  security  by  the  claimant  ought  to  turn  the  scale  in 
his  favour,  since,  in  the  ordinary  course  of  dealing,  the  security  is  given  up 
to  the  party  who  pays  it"  (Brembridge  v.  Osborne,  1  Stark.  372).  In  an 
action  by  the  drawer  against  the  acceptor  of  a  bill,  if  the  pit.  produce  the 
bill,  and  with  a  receipt  on  the  back  of  il,  as  paid,  to  a  person  who  was  at  that 
time  the  holder  (per  Ld.  Kenyon),  *^  prima  facie  the  receipt  imports  that  it 
was  paid  by  the  acceptor,  and  not  by  pit."  (Scholey  v.  Walsley,  Pea.  25), 
When  bills  are  taken  in  payment  of  a  debt,  and  the  party  sues  upon  the 
original  consideration,  payment  of  the  bills  will  be  presunned,  unKss  the  pit. 
show  to  the  contrary  (Hebden  v.  Hartsink,  4  Esp.  46 ;  Sledman  v.  Gooch,  1 
Esp.  4 ;  ante,  Vol.  1.,  p.  34).  Payment  is  not  proved  by  sending  a  cheque 
to  the  pit.,  which  purported  to  be  the  balance  of  an  account,  for  the  accept- 
ance of  such  a  cheque  might  operate  as  an  admission  of  the  balance,  and 
the  payee  of  such  a  cheque  need  not  present  it  or  return  it,  otherwise,  if  pit. 
accepted  it  as  such  (Hough  v.  May,  4  Ad.  6l  E.  954). 

Where  the  purchaser  gave  the  seller  an  order  on  his  banker  for  "a  good 
bill  in  London,"  to  the  amount  of  the  goods,  and  the  seller  took  a  bill  which 
was  afterwards  dishonoured :  held,  that  it  was  incumbent  on  the  seller  to 
take  care  that  he  got  a  good  bill,  and  that  he  could  not,  on  its  being  dis- 
honoured, have  recourse  to  his  demand  for  goods  sold  (Bolton  v,  Ueichard, 
1  Esp.  106  ;  but  see  Taylor  v.  Briggs,  Moo.  &  M.  28).  Where  goods  were 
sold  without  recourse  to  the  buyer,  in  case  of  non-payment  to  be  paid  for  by 
a  bill  on  B.,  the  vendee  knowing  the  bill  to  be  worth  nothing:  held,  that  the 
vendor  could  not  sue  in  assumpsit  for  the  price  of  the  goods,  but  was  driven 
to  his  nction^on  the  case  (Reed  v.  Hutchinson,  3  Camp.  352).  Where  the 
purcha.ser  of  goods  accepted  a  bill  drawn  in  favour  of  the  seller,  who  lost  it 
before  he  indorsed  it :  held  no  defence  to  an  action  for  the  value  of  the  goods 
(Rolt  V.  Watson,  4  Bing.  273).  But  where  a  bill  indorsed  in  blank  is  taken 
by  the  vendor  for  goods,  and  lost  before  it  is  paid,  the  vendor  can  neither 
recover  for  the  price  of  the  goods,  nor  upon  the  bill  (Champion  v.  Terry,  3 

B.  &  B.  295). 

Payment  may  also  be  presumed  from  the  usual  course  of  dealing  adopted 
by  the  parties :  thus  where,  in  an  action  on  a  demand,  there  is  proof  that 
pit.  and  other  workmen  came  regularly  to  receive  their  wages  from  deft., 
whose  practice  it  was  to  pay  his  workmen  every  week  (Lucas  v.  Novosi- 
leski,  1  E.sp.  196;  Evans  v.  Birch,  3  Camp.  10;  see  Sullen  v.  Norman,  4 

C.  <S&  P.  81,  n.  (a)  ).  So,  where  the  demand  was  for  milk  sold  daily  to 
customers  by  the  deft,  as  agent  to  the  pit.,  and  the  course  of  dealing  was  for 
the  deft,  to  pay  to  the  pit.  every  day  the  money  which  she  had  received 
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Without  any  written  voucher  passing:  held,  that  the  deft,  must  he  presumed 
to  have  in  fact  accounted,  and  that  the  onus  of  proving  the  contrary  lay  on 
the  pit.  (Evans  v.  Birch,  supra) ;  and  in  the  case  of  a  domestic  servant,  it 
seems  that  if  he  has  lefl  his  master  for  a  considerable  time,  that  fact  will  raise 
a  presumption  that  his  wages  have  been  paid  (Sellen  v.  Norman,  supra). 
Where  presumed  from  course  of  dealing  between  bankers,  Gillard  v.  Wise, 
6  B.  &  C.  134. 

Where  the  deft,  who  had  ordered  goods  for  ready  money,  paid  for  them 
by  returning  to  the  vendor's  agent  a  dishonoured  bill,  accepted  by  the 
vendor;  at  first  the  agent  delivered  the  bill  as  ^payment,  but 
having  taken  it  to  the  vendor,  who  kept  it;  it  was  held  in  an  action  [  *644  ] 
by  the  assignee  of  the  vendor  that  this  was  equivalent  to  payment, 
no  fraud  being  proved  (Mayer  v.  Nias,  1  Bing.  311). 

An  order  of  the  deft.'s,  dated  1837,  upon  W.,  to  pay  money  to  the  pit., 
being  produced  from  W.'s  papecs  in  1841,  which  had  been  marked  "set- 
tled," by  W.'s  agent  who  had  settled  account  between  W.  and  deft,  more  than 
twelve  months  after  1837,  is  good  prima  facie  evidence  that  the  pit.  has 
been  paid  the  sum  mentioned  in  it,  though  no  entry  of  such  payment  appears 
in^W.'s  cash  book  (Swindells  v.  Bridge,  5  Jur.  118).  It  seems  that  a  written 
paper  containing  a  statement  of  mutual  accounts  between  a  creditor  and  a 
debtor,  by  ^hom  it  was  signed,  is  evidence  of  payment,  and  not  of  a  set-off, 
and  ought  to  be  pleaded  as  such  (Sinclair  v.  Baggally,  4  M.  &  W.  312).  A 
witness  stated  that  he  believed  from  a  reference  to  his  books  of  account  and 
from  inspection  of  a  cheque  and  other  documents,  which  were  produced  to 
him  at  the  time  of  his  examination,  that  A.  on  a  certain  day  paid  500/.  to 
B. :  held,  that  this  was  not  sufficient  evidence  of  payment  (Cater  v.  Croydon 
Canal  Company,  4  Y.  &  C.  405).  In  an  action  for  the  price  of  sheep  sold 
and  delivered;  plea,  payment  of  175/.;  it  was  proved  by  J.  J.  that  he 
received  a  sum  of  175/.  from  the  deft.'s  wife,  and  gave  it  to  the  pit. :  held, 
evidence  might  be  given  that  when  the  deft.'s  wife  gave  him  the  money  she 
told  J.  J.  to  take  it  to  the  pit.  for  the  sheep  (Waller  v.  Lewis,  7  C.  &  P. 
844). 

But  in  an  action  for  money  lent  by  a  person  who  had  accepted  for  the 
accommodation  of  the  drawer,  the  production  of  the  bill  is  not  even  prima 
facie  evidence  that  he  paid  it,  without  proof  that  it  has  been  in  circulation 
since  it  was  accepted  ;  and  payment  is  not  to  be  presumed  from  the  appear- 
ance of  a  receipt  indorsed  on  the  bill,  unless  the  receipt  is  shown  to  be  in 
the  handwriting  of  the  deft.,  or  some  other  person  entitled  to  demand  pay- 
ment (per  Lord  Ellenborough,  Pfiel  v.  Vanbaten burgh,  2  Camp.  439 ;  Gibbon 
V.  Featherstonhaugh,  1  Stark.  225).  It  is  proof  of  payment  of  money,  if 
the  payer  produce  a  cheque  drawn  by  him  in  favour  of  the  payee,  and  in-' 
dorsed  by  the  latter  (Egg  v.  Barnett,  3  Esp.  196 ;  Borwell  v.  Smith,  6  C. 
&  P.  60 ;  see  Pearce  v.  Davis,  1  Moo.  &  R.  365 ;  see  Mountford  v.  Harper, 
16  M.  ds  W.  825).  But  the  mere  proof  of  the  delivery  and  payment  of  a 
cheque,  in  an  action  for  money  had  and  received,  is  not  sufficient  evidence  of 
a  debt  due  from  the  person  to  whom  it  is  delivered  and  paid,  unless  it  be 
shown  that  the  pit.  received  money  thereon  (Lloyd  v.  Sandilands,  Gow,  15; 
Gary  v.  Gerrick,  4  Esp.  9;  Aubert  v.  Walsh,  4  Taunt.  293).  When  pay- 
ment of  a  cheque  must  be  distinctly  proved  although  it  came  back  into  the 
hands  of  the  maker,  see  Beasley  v.  Crossley,  3  Bing.  430. 
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PAYMENT  OF  MONEY  INTO  COURT,  anU,  p.  417,  «  Mokbt, 
Patmbht  of,  ikto  Coubt.*'— pedigree,  ante.  Vol.  L,p.  1004.— PEN  AL 
ACTION,  post,  "  Statutb."— PENALTY,  ante,  Vol.  I.  p.  220,  239.— 
PERJURY,  post,  "  WiTNWs."— PETITIONING  CREDITOR,  ante.  Vol 
I.,  p,  356. 


[  ♦645  ]  ♦PEWS. 

Form  of  Remedy. 

Case  is  the  proper  remedy  for  disturbance  of  a  party  io  the  possession  of  a 
pew  iQ  a  church,  but  the  pew  must  be  annexed  to  a  liouse  in  the  parish  (Main* 
waring  v.  Giles,  5  B.  &  A.  356 ;  Bryon  v.  Whistler,  8  B.  &  C.  294).  Per- 
haps trespass  mi^ht  be  maintained,  ir.the  pew  to  which  the  pit.  is  entitled  as 
appurtenant  to  his  messuage  be  broken  (see  2  Roll.  140 ;  Palm.  46 ;  Spooner 
V.  Brewster,  3  Bing.  137,  per  Best,  C.  J.).  > 

Form  of  Declaration^l  The  declaration  states  the  possession  of  the  mes- 
suage, the  right  by  reason  thereof  to  use  the  pew  in  the  parish  church  during 
service,  and  the  disturbance  of  the  right  by  the  defl.  Where  a  party  claims 
a  right  against  the  ordinary,  he  ought  to  show  a  title  by  repairing,  building, 
&c.,  but  not  against  a  mere  tortfea&or,  (Bunton  v.  Bateman,  1  Lev.  71 ; 

Keorick  v.  Taylor,  1  Wils.  326  ;  Ashley  v.  Fricklelon,  3  Lev.  74). 

« 

Evidence  for  Plaintiff. 

Proof  (f  Right  to  the  Pew,]  The  right  roust  exist  by  prescription  or  a 
faculty  (Griffith  v,  Mathews,  5  T.  R.  298,  per  Buller,  J.) ;  and  it  must  be 
annexed  to  a  particular  messuage  ;  mere  user  of  a  pew,  however  long,  if  un- 
connected with  a  particular  house,  is  not  sufficient,  evidence  of  a  right 
(Stocks  V.  Booth,  1  T.  R.  428 ;  Mainwaring  v.  Giles,  supra) ;  and,  even 
where  the  occupires  of  a  certain  house  had  used  a  pew  for  many  years,  it 
was  held,  the  jury  were  not  bound  to  presume  a  faculty  (Morgan  v.  Curtis, 
3  M.  &  R.  389) ;  but  they  may  be  justified  in  presuming  one,  and  uninter- 
rupted possession  of  a  pew  for  thirty  years,  without  proof  of  the  actual  origin 
of  it,  will  be  evidence  of  a  prescriptive  right  to  the  pew,  as  against  a  wrong- 
doer (Griffith  V.  Mathews,  supra;  Rogers  v.  Brooke,  1  T.  R.  431).  An  old 
entry  on  the  vestry  book,  signed  by  church-wardens,  stating  that  the  pew 
had  been  repaired  by  the  then  owner  of  the  messuage  (under  whom  pit.  claimed 
in  consideration  of  his  using  it),  is  admissible  evidence,  being  made  by  tho 
churchwardens  wiihin  the  scope  of  their  official  authority,  and  as  showing 
the  reputation  of  the  parish  upon  the  right  (Price  v.  Liitlewood,  3  Camp. 
288).  A  faculty  to  a  man  and  his  heirs  is  bad,  because  it  professes  to  give 
'  the  right,  whether  the  man  and  his  heirs  continue  resident  or  not  (Gibs.  221; 
1  Hag.  Cons.  321 ;  2  Add.  427  ;  Byerley  v.  Windus,  6  B.  &  C.  18,  per  Bay- 
ley,  J.).  A  seat  cannot  be  claimed  either  by  faculty  or  prescription  as  appur- 
tenant to  iand,  because  ii  is  in  respect  of  inhabitancy  it  is  to  be  used  (iU)* 
Extra-parochial  persons  cannot  establish  a  plaim  to  seats  in  the  body  of  a 
parish  church  without  proof  of  a  prescriptive  title  (Byer4ey  v.  Windus,  5  R. 
<h  C.  1).  Semble^  they  cannot  establish  such  a  claim  even  by  prescription. 
But  ia  Davis  v.  Wilt,  (Forrest.  14),  it  was  held,  that  a  pew  in  iho  aisle  of  a 
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church  may  he  prescribed  for  as  appurtenant  to  a  house  out  ofthe  parish  :  it 
isj  however,  nnade  a  gtuare^  whether  this  applies  to  a  pew  in  the  body  of  the 
church ;  and  in  Lousby  v.  Hayward,  1  A.  &  J.  583,  it  was  held,  that  a  peiir 
in  the  body  of  the  church  may  be  prescribed  for  as  appurtenant  to  a  bousfe 
out  of  the  parish ;  but  the  case  of  Byerley  v.  Windus,  was  not  cited  there 
(see  Pym  v.  Gorwin,Moo.  878;  and  see  Hal  lack  v.  University  of  Cambridge, 
1  Q.  B.  593). 

*The  right  to  sit  in  a  pew  may  be  apportioned,  and,  therefore, 
where  by  a  faculty  reciting  that  A.  had  applied  to  have  a  pew  ap-  [  *646  ] 
firopriated  to  him  in  the  parish  church,  in  respect  of  his  dwelling- 
house,  '*  a  pew  was  granted  to  him  and  his  family  for  ever,  and  the  owners 
and  occupiers  ofthe  said  dwelling-house,"  and  the  dwelling-house  was  after- 
wards divided  into  two :  held  that  the  occupiers  of  any  one  of  the  two,  con* 
stituting  a  very  small  portion  of  the  original  messuage,  had  some  right  to  the 
pew,  and,  in  virtue  thereof,  might  maintain  an  action  against  a  wrong-doer 
(Harris  v.  Drewe,  2  B.  &  Ad.  164).  In  such  a  case  a  question  may  arise 
how  many  persons  are  entitled  to  use -the  pew  in  respect  of  each  ofthe  sub- 
divisions ;  that  is  a  matter  to  be  settled  amongst  the  respective  owners  :  the 
churchwardens  have  no  right  to  interfere  (lb.). 

The  use  of  a  pew  being  an  easement  enjoyed  upon  the  land  of  anotheri  ap- 
pears to  be  within  sect.  2  ofthe  Prescriptive  Act,  2  &  3  Will.  IV.  c.  71. 


PLEAS  IN  BAR. 
(As  to  pleas  in  abatement,  ante^  **  Abatkhsht.") 

■ 

NaTUHS   of,   IK  OEITBRAI.,  p.   646. 

Gbksral  Rule  as  to  Pleading  the  Gekbral  Issttb,  or  a  Spbotai. 
Plea,  p.  647. — General  QualUies  of  Pleas  in  Bar^  p.  648. — Must  be 
conformable  to  Count,  p.  649. — Must  answer  ichat  it  assumes,  p.  649. 
— Must  be  in  Denial,  or  Confession  and  Avoidance,  p.  651. — Must  be 
single  p.  653. — Must  be  certain,  p.  655. — Must  be  direct  and  posU 
tive,  p.  657. — Must  be  capable  of  trial,  p.  658. — Must  be  true,  p.  658. 
Mvst  not  be  too  large,  p.  658. — Sham  pleas,  p.  658. — If  bad  in  part^  p. 
659. 

Form  and  Parts  op  Pleas,  p.  660.— TO&  of  Court,  p.  660.— Tt^  of 
Jhrm,  p.  660.— Time  and  Place,  p.  661.— Conclusion^  p,  662.— Si^- 
nature,  p.  644. 

Sbtbral  Pleas,  p.  665. 

PliBAS  BY  SEVERAL  DeFBNDANTS,  p.  670. 

Prbcedents  (see  different  titles  throughout  the  work). 


Nature  cf,  in  General^  Pleas  in  tor  ought  to  show  that  pit.  has  no  cause 
of  action  ;  they  state  the  various  defences  of  which,  under  the  circumstances 
of  each  particular  case,  the  deil.  may  avail  himself  in  a  suit  at  law.  What- 
ever is  mere  matter  of  defence  in  equity,  (Scholey  v.  Mearns,  7  East,  163; 
Braddick  v.  Thompson,  8  East,  844  ;  O'Kelly  v.  Sparkes,  10  East,  877),  or 
is  founded  on  the  practice  ofthe  court,  oris  mere  irregularity,  is  not,  in  gene- 
ral, pleadable  (Sampson  v.  Brown,  2  East,  442  ;  Scholey  v.  Mearns,  supra; 
Hayward  v.  Ribbons,  4  East,  311 ;  Wright  v*  Walmesley,  2  Camp.  896; 
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Dudlow  V.  WatchfaorD,  16  East,  39;  Elliott  v.  Lane,  1  Wils.  334 ;  Safidoa 
V.  Proctor,  7  B.  &  C.  800).  Thus,  bail  caoDOt  plead  that  the  principal  is  a 
bankrupt,  and  that  he  has  obtained  his  certificate  (Donnelly  v.  Dunn,  2  B. 
6(  P.  46;  Schoiey  v.  Mearns,  supra) ;  nor  can  bail  to  the  sheriff  plead  «the 
giving  oftime  to  their  principal  as  a  delenoe  to  an  action  on  bail  bond  (Bulteel  v. 
Jarrard,  8  Pri.  467 ;  Heath  v.  Key,  I  Y.  &  J.  437 ;  see  Davey  v.  Prender- 
grass,  6  B.  6^  A.  187).  But  where  the  matter  of  defence  depends,  as  well 
upon  the  practice  of  the  court  as  a  general  rule  of  law,  as  that  bail  above  shall 

not  be  proceeded  against  until  a  *capi(/s  ad  saUsfadendum  has 
[*  647  ]  been  issued  against  the  principal,  such  matter  is  pleadable  (Dudlow 

V.  Watchhorn,  16  East,  39 ;  but  see  Sandon  v.  Proctor,  7  B.  &  C. 
800). 

These  pleas  either  deny  that  the  pit.  ever  had  the  cause  of  action  com- 
plained of,  or  they  admit  that  he  once  had  the  cause  of  action,  but  insist 
that  it  no  longer  exists.  And  they  may  consist  of — 1,  the  general  issue  ;  2 
a  denial  of  a  particular  allegation  ;  and,  3,  a  special  plea  oi'  new  matter  not 
apparent  on  the  face  of  the  declaration. 

General  Rules,  as  to  pleading  the  General  Issue,  or  a  Special  P/ea.] 
The  R.  G.  H.  T.  4  Will.  IV.  directs,  that  *^in  all  actions  of  assumpsit  (ex- 
cept on  bills  of  exchange  or  promissory  notes)  the  plea  of  non  assumpsU 
shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or  promise  al* 
leged,  or  of  the  matters  of  fact  from  which  the  contract  or  promise  alleged  may 
be  applied  by  law."  By  this  plea,  therefore,  the  deft,  puts  in  issue  the  con- 
tract or  promise  as  stated,  and  enables  him  to  insist  that  he  never,  in  fact, 
contracted  at  all ;  and  also,  that  he  did  not  contract  in  the  manner  stated  in 
the  declaration,  and  so  take  advantage  of  any  material  variance^  as  of  the 
nonjoinder  of  a  person  who  ought  to  be  a  co-pit.,  which  is  ground  of  non- 
suit (Eliott  v.  Morgan,  7  C.  &  P.  334) ;  so,  under  it,  the  deA.  may  show 
that  the  contract  was  conditional,  and  part  not  performed  by  the  ph.,  where 
lie  had  declared  on  the  contract  as  having  been  absolute  (Alexander  v.  Garde- 
ner, 1  Bing.  N.  C.  671);  and  although  a  plea  of  non  assumpsit  in  terms 
seems  merely  to  deny  the  promise  and  not  the  debt,  in  respect  of  which 
the  promise  to  pay  was  actually  made  or  implied,  yet  by  the  above  rule, 
this  plea,  in  the  case  of  an  indebitatus  count,  puts  in  issue  whatever,  in 
fact,  and  not  merely  as  matter  of  law,  negatives  the  promises  or  considera- 
tion from  which  the  alleged  promise  is  to  be  inferred  (1  Cb.  Pi.  493).  This 
flea  puts  in  issue,  in  actions  on  express  contracts  or  promises,  the  fact  only 
of  the  contract  or  promise,  and  in  actions  on  implied  contracts  or  promises, 
(he  matters  of  fact  from  which  the  contract  or  promise  may  be  implied 
Martin  v.  Smith,  4  Bing.  N.  C.  439 ;  see  ante.  Vol.  I.,  p.  226—233). 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered  this 
plea  will  operate  as  a  denial  of  the  sale  and  delivery  in  point  of  fact  (R.  G« 
H.  T.  4  Will.  IV.).  The  defl.  may  therefore  plead  it  where  there  was  no 
sale  or  delivery,  or  none  such  as  to  make  him  liable  on  the  contract  (Cou- 
sins V.  Paddon,  1  C.  M.  &  R.  656,  per  Parke,  B.).  So,  when  the  goods 
delivered  were  not  such  as  those  contracted  tor,  and  deft,  is  not  liable  for 
the  full  price  agreed  to  be  given,  but  for  the  actual  value  of  the  goods  deliv- 
ered(Ib.).  In  an  action  for  trees  bargained  and  sold  to  he  taken  up  and 
delivered  by  the  pit.,  deft,  pleadi  d  that  the  trees  which  he  bargained  for  and 
bought  of  the  pit.  were  trees  grown  at  a  particular  place,  and  that  the  trees 
taken  up  and  tendered  were  not  the  same  which  the  deft,  bargained  for  and 
bought,  nor  were  they  the  same  trees  which,  at  the  time  of  the  bargain,  were 
growing  at  such  place :  held  bad  us  amounting  to  the  general  issue  (Smith 
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r,  Dixon,  7  Ad.  &  E.  1) ;  so  the  deft.,  in  an  action  for  goods  bargained  and 
sold,  may,  under  nan  astumpsU^  compel  the  pit.  to  show  a  valid  contract 
under  the  Statute  against  Frauds,  and  a  plea  that  the  4>rice  of  the  goods  ex- 
ceeded 10/.,  and  that  the  requisites  of  that  statute  were  not  complied  with, 
is  bad  as  an  argumentative  dental  of  the  facts,  alleged  in  the  declaration 
(Buttemere  v.  Hayes,  5  M.  &  W.  4dl ;  Johnson  v.  Dodgson,  2  M.  &  W, 
653  ;  Elliott  v.  Thomas,  3  M.  &  W.  173;  Fricker  v.  Thomlinson,  1  Man. 
&  G.  772  ;  Eastwood  v.  Ken  yon,  11  Ad.  &  E.  441 ;  *Leaf  v. 
Tuton,  Z  Dowl.  N.  S.  300,)  So,  in  action  to  recover  20/.  for  a  [*648] 
boat  sold  and  delivered,  defV.  pleaded,  as  to  17/.  10^.,  parcel,  dec, 
that  the  action  as  to  the  said  sum  of  17/.  10^.,  was  brought  to  recover  that 
sum,  as  being  the  residue  of  a  sum  of  57/.  lUs.,  the  price  of  the  said  boat ; 
that  the  pit.  at  the  time  of  the  sale,  warranted  the  boat  sound,  and  that- the 
defr.  bought  it,  and  paid  40/.  on  account.  Averment,  that  the  boat,  at  the 
time  of  the  sale  was  unsound,  and  not  worth  more  than  40/. ;  that  the  deft, 
had  incurred  an  expense  exceeding  17/.  10^.  in  putting -her  in  a  sound  state: 
held  bad  on  special  demurrer,  as  amounting  to  the  general  issue  (Dickin  v. 
Neale,  1  M.  &  W.  556).  The  deft,  may  plead  non  assumpsit  where  the 
goods  were  sold  on  credit,  and  the  action  was  commenced  before  the  credit 
expired  ;  for  it  is  a  difierent  contract  to  that  declared  on,  viz.  to  pay  on  re* 
quest  (Taylor  v.  Hillary,  1  C.  M.  &  R.  741  per  Purke,  B. ;  Bromfield  v. 
Smith,  1  JVl.  &  W.  542;  see  Edmunds  v.  Harris,  2  Ad.  &  E.  414).  So,  in 
an  action  for  a  machine  sold  and  delivered,  where  the  machine  was  manu- 
factured on  the  condition  that,  if  it  did  not  work,  nothing  should  be  paid  for 
it,  and  it  could  not  be  nriade  to  work,  and  was  useless  (Grounsell  v.  Lamb,  1 
M.  &  VV.  352  ;  see  also  Haselden  v.  Staff,  5  Ad.  &  E.  153).  So,  where 
the  goods  were  to  be  paid  for  in  some  other  way  than  in  money  (Coiling- 
bourne  v.  Mantle  5  M.  &  W.  289).  So,  where  thf-re  is  a  partnership  be- 
tween deft,  and  pit.  (Worrall  v.  Grayson,  1  M.  &  VV.  166 ;  Payne  v.  Hales, 
5M.  &  W.59':j). 

Under  ffO/»  assumpsit,  you  may  give  in  evidence  the  adultery  of  the  deft/s 
wife  (see  Symes  v.  Goodfillow,  4  Dowl.  P.  C-  648  ;  Spreadbare  v.  Chap- 
man,. 8  C.  &  P.  371  ;  Sinclair  v.  Ht^nry,  2  Chit.  Rep.  642.)  See  the  plea 
of  non  assumpsit  and  general  issue  under  the  different  heads  throughout  the 
work: — Assumwit  ;"  "  Account  Statbd;"  '*  Goods  Sold  ;"  "  Money 
Lrnt,  Paid,  Rkcbivbo  ;"  "  Usb  and  Occupation  ;"  "  Work  and  La- 
bour ;"  **  Carrikrs,  &c.  ;  '*  Insurance  ;"  "  Frauds,  Statute  op  ;" 
"Stamp;"  "  Warranty." 

General  Qualities  of  Plea*  in  Bar,]  Every  plea  in  bar  must  be  adap- 
ted to  the  nature  of  the  action,  and  ccjDiormable  to  the  count  (Co.  Lit.  303 
a,  285  b;  Bac.  Abr.  Pleas,  1).  Therefore,  in  action  against  husband  and 
wife,  for  words  spoken  by  the  wife,  a  plea  that  they  are  not  guilty,  instead 
of  she  is  not  guilty,  appears  to  be  bad  (1  Roll.  216).  If  the  defl.  plead  a 
plea  not  adapted  to  the  nature  of  the  action,  as  to  assumpsit  nil  debet  (see 
** Debt"),  or  to  d  bt,  non  assumpsit;  or  to  a  set-ofi^  as  if  the  action  were 
assumpsit,  the  pit.  may  treat  it  as  a  nullity  and  sign  judgment,  or  demur, 
though  it  would  be  aided  by  verdict  (Marsham  v.  Gibbs,  2  Stra.  1022;  Bac« 
Abr.  Pleas,  I,  1 ;  see  1  Arch.  Pr  ai54;  Sleph.  PI.  23,  232  ;  Barnes,  257  ; 
Tidd,  Pr.  9ih  ed.  363  ;  s  e  B  lyley  v.  Edwards,  Hardw.  179  ;  Brennan  v. 
Egap,  4  Taunt.  614;  see  Davison  v.  Moreton,  1  Chit.  Rep.  716,  and  n. ; 
Robinson  v.  Green,  1  Stra.  674 ;  Perry  v.  Fisher,  6  East,  649;  Taylor  v« 
Capper,  14  East,  442  ;  Pinfold  v.  Hawkins,  2  M.  &  S.  606). 

The  plea  of  not  guilty  in  an  action  of  debt,  on  a  penal  statute,  is  not  such 
a  nullity  as  will  warrant  the  pit.  in  signing  judgment  (Coppin  v.  Carter,  1  T. 
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fL  462 ;  Mackdonald  ▼.  Vance,  8  B.  &  P.  174  ;  Com.  Dig.  Pleader,  2S.  11, 
B.  17) ;  nor  is  the  plea  of  nil  debet  in  an  action  on  a  judgment  (Aoon.  2 
Chit.  Rep.  2:^9).  Since  the  new  rules  of  H.  T.  4  Will.  IV.  nil  debet  can* 
no',  under  any  circumstances  be  pleaded  to  an  account  stated,  and  can  only 
be  pleaded  to  other  counts  by  virtue  of  some  penal  or  other  statute,  not  a£> 
fected  by  the  rules  (Calvert  v.  Moggs,  10  Ad.  &  E.  364).  A  plea  in  assump- 
sit, *that  the  def>.  **  did  not  undertake  or  (omitting,  *'  or  promise")  in 
[  *649  ]  manner,"  &c.  concluding  to  the  country,  "cannot  be  treated  as 
a  nullity  (Smith  v.  Jones,  8  D.  &  R.  621 ).  Where  the  plea,  thoogh 
informal,  goes  to  the  substance  of  the  action,  the  pit  should  demur,  and  not 
sign  judgment  (Thelluson  ¥:  Smith,  5  T.  R.  152). 

In  general,  where  the  defl.  pleads  an  improper  plea,  the  safer  course  is  to 
demur,  or  move  the  court  to  set  it  aside  if  the  defl.  be  not  under  terms  to 
plead  issuably  (Kilwick  v.  Mendman,  1  Burr.  69;  Stockholm  v.  Hudson, 
2  T.  R.  990 ;  Barrow  v.  Anderson,  7  T.  R*  630 ;  Thelluson  v.  Smith,  6  T. 
R.  162). 

In  a  debt  for  1800/.  the  defl.  pleaded  that  he  <*  did  not  owe  the  sum  of  lOiL 
above  demanded,"  and  the  court  afler  issue  joined  would  not  compel  him  to 
amend,  as  the  amount  may  be  rejected  as  surplusage  (Attwood  v.  Bonacich, 
1  D.  &  R.  473).  The  court  will  not  order  the  ded.  to  amend  a  plea  on 
which  issue  has  been  joined,  on  a  doubt  suggested,  whether  the  plea  meets 
the  declaration,  but  will  give  pit.  leave  to  withdraw  the  iimUUer^  and  demur 
(lb.)  If  the  declaration  state  a  breach  of  the  condition  of  a  bond  in  non-pa j- 
ment  of  the  principal  sum,  a  plea  of  payment  of  that  and  the  interest  thereoa 
is  bad  (Rishton  v.  Bvans,  *^  C.  M.  &  R.  14).  But  the  pit.  might,  instead 
of  demurring,  safely  take  issue  in  the  words  of  the  plea,  so  the  unn(*ces8ary 
averment  in  the  plea  cannot  be  treated  by  the  defl.  as  surplusage  (lb.). 

Mtist  he  conformable  to  the  Count.]  The  plea  must  not  only  be  adapted  Id 
the  nature  of  the  action,  but  also  be  conformable  to  the  count;  thus,  in  debt 
qui  tfim^  a  plea  that  the  defl.  doth  not  owe  to  the  pit.  alone,  is  insufficient, 
though,  if  it  had  been  nil  debet  generally,  it  would  have  sufficed  (Scott  r. 
Laws,  Hob.  327,  288 ;  Reg.  Plac.  302 ;  Biic.  Abr.  Action  qui  tarn,  D,  n.  {e)  ). 
So,  if  an  assignee  of  a  bankrupt  declare  that  the  def\.  was  indebted  to  the 
bankrupt,  and  promised  the  ph.,  as  assignee,  to  pay  him,  the  defl.  cannot  ^ 
plead  that  the  cause  of  action  did  not  accrue  to  the  bankrupt  within  six  yearvy 
for  it  would  not  answer  the  promise  laid  in  the  declaration,  and  precludes  the 
pit.  from  proving  a  promise  to  himself,  and  is  therefore  bad  on  demurrer 
(Skinner  v.  Rebow,  2  Stra.  919;  2  Saund.  63  a).  So,  a  plea  must  not, 
contrary  to  the  legal  effect,  treat  an  instrument  as  a  promissory  note  when 
it  is  not  so  declared  on  (1  H.  &  W.  426).  So,  when  the  time  is  not  material, 
it  is  a  rule  that  the  plea  should  follow  the  day  in  the  declaration,  and,  if  it 
be  material  to  vary  from  it,  the  plea  should  conclude  with  a  traverse  ( I  Sand. 
14 ;  Com.  Dig.  Pleader,  E,  4 ;  Fisher  v.  Ford,  12  Ad.  &  E.  664).  Where, 
however,  there  is  no  ground  to  intend  the  contrary,  the  plea  will  be  con* 
sidered  as  conformable  to  the  count  (Browning  v.  Liuon,  1  Liev.  184 ;  Baker's 
case,  1  Lat.  126;  1  Ch.  PI.  648;  see  further,  Arch.  Pr.  264). 

Must  annper  what  it  assumes.']  The  plea  must  answer  all  that  it'assumea 
in  the  introductory  part  to  answer,  and  no  more  (Com.  Dig.  Pleader,  E,  1, 
86;  1  Saund.  28,  notes  1,  2,  3;  Macdonald  v.  Macdonald,  3  B.  &  P.  174,- 
Steph.  Pi.  232).  If  a  plea  begin  with  an  answer  to  the  whole,  but  in  truth 
the  matter  pleaded  is  only  an  answer  to  part,  the  whole  plea  is  nought  and 
demurrable.  Where  a  plea  begins  only  as  an  answer  to  part,  and  is  in  tratii 
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but  an  answer  to  part,  the  pit.  cannot  demar,  but  must  take  his  judgment  for 
the  part  unanswered,  as  by  nildicit;  and,  if  he  demur,  or  plead  over,  the 
whole  action  is  discontinued  (lb.  5th  ed.  n.  (g);  Willes,  480;  Harvey  v« 
Richards,  1  H.  Bl.  645;  Tippet  v.  May,  1  B.  ^  P.  411 ;  2  East, 
88 ;  Clarkson  v.  Lawson,  6  Bing.  N.  C.  596;  «Henry  v.  Earl,  8  M.  [  *650  ] 
&  W.  228;  Wood  v.  Parr,  5  Bing.  N.  C.  248).  So,  if  the  plea 
profess  to  answer  only  a  part,  but  aderwards  answers  more,  it  has  been  held, 
that  the  pit.  should  not  demur,  but  should  take  his  judgment  for  the  part  not 
mentioned  in  the  beginning  of  the  plea  (Woodward  y,  Robinson,  1  Stra.  3i03; 
1  Saund.  28,  n.;  3  Steph.  PI.  233;  see  Clarkson  v.  Lawson,  supra;  Winks 
T.  Peach,  1  Salk.  179 ;  Evemrd  v.  Patterson,  6  Taunt.  645 ;  Com.  Dig. 
Pleader,  E,  27 ;  1  Sid.  338 ;  Lut.  241 ;  3  B.  &  P.  174 ;  1  Ch.  PI.  470 ;  but 
see  32  Hen.  VIII.  c.  80 ;  4  &  5  Anne,  c.  15 ;  see  further.  Arch.  Pr.  8th  ed. 
265;  Hammond  v.  Dayson,  15  M.  &  W.  373). 

But  where  to  a  declaration  in  debt  demanding  60/.,  and  containing  six 
counts  for  10/.  each,  the  deA.  pleaded  he  did  not  owe  the  said  sum  of  10/. 
above  demanded,  and  the  pit.  treated  the  plea  as  a  nullity,  and  signed  judg- 
ment, the  court  set  the  judgment  aside  on  the  ground  that  the  words  ''of  10/.** 
might  be  struck  out  (Kisdall  v.  Kelly,  1  Cr.  6^  J.  410). 

But,  if  a  plea  profess,  in  its  commencement,  to  answer  more  than  it  after- 
wards answers,  the  whole  plea  is  bad,  and  ihe  pit.  may  demur  (1  Saund. 
29,  notes  1,  2,  3 ;  296,  n.  1 ;  Wilcox  v.  Newman,  1  Ch.  Rep.  132 ;  Thomas 
V.  Heathorn,  2  B.  &C.  477 ;  Cooper  v.  Monk,  Willes,  55 ;  Weeks  v.  Peach, 

1  Salk.  179),  either  generally  or  specially;  and  there  will  be  no  discontinu* 
ance  by  so  doing,  or  by  replying  instead  of  takinp;  judgment  as  to  the  un- 
answered part  (Crump  v.  Adney,  3  Tyrw.  279 ;  Thomas  v.  Heathorn,  2  B» 
&  C.  477 ;  Clarkson  v.  Lawson,  6  Bing.  266).  Therefore  if,  in  covenant 
for  seven  quarters'  rent,  a  plea  professes  to  answer  the  whole,  but  only  shows 
a  surrender  before  the  last  four  of  the  seven  quarters'  rent  accrued  due,  it  is 
bad  on  demurrer  for  not  answering  the  whole  breach,  which  is  not  entire, 
but  part  of  it  may  be  proved*  (Barnard  v.  Duthy,  5  Taunt.  27 ;  Winstone  v. 
Linn,  1  B.  &  C.  460).  So,  where  in  a  declaration  for  libel  which  charged 
that  the  pit.  had  been  three  times  suspended  for  his  conduct  as  a  proctor ; 
plea  to  the  whole  declaration  that  the  pit.  had  been  once  so  suspended  ;  held 
bad,  for  although  the  libel  was  divisible,  yet  the  plea  would  have  been  suffi- 
cient  had  it  been  confined,  in  the  introduction,  to  the  single  charge  of  the 
single  suspension  (Clarkson  v.  Lawson,  supra\  Again,  if  in  trespass  the 
deft,  assume  in  the  introductory  part  of  his  plea  to  justify  an  assault,  battery, 
and  wounding,  end  afterwards  merely  show  that  by  virtue  of  a  writ  he 
arrested  the  pit.,  but  allege  nothing  to  justify  the  wounding,  this  is  demur* 
rable  (Gregory  v.  Hill,  8  T.  R.  299 ;  Smith  v.  Edge,  6  T.  H-  562 ;  Johnson 
V.  Northwood,  7  Taunt..689). 

But  in  these  cases  the  part  of  the  declaration  which  is  professed  to  be,  hot 
is  not,  answered  by  the  plea,  must  be  material  and  the  gist  of  the  action; 
for,  where  anything  is  inserted  in  the  declaration,  merely  as  matter  of  aggra- 
vation, the  plea  n&oA,  not  answer  or  justify  that,  and  the  answering  the  matter 
which  is  the  gist  of  the  action  will  suffice  (1  Saund.  28,  n.  3 ;  3  T.  R.  297 ; 
Com.  Dig.  Pleader,  E,  1 ;  Taylor  v.  Cole,  1  H.  Bl.  655 ;  Monprivatt  v.  Smith, 

2  Camp.  175;  Dye  v.  Leatherdale,  3  Wils.  20;  Gates  v.  Baylis,  2  Wils. 
813 ;  see  Worley  v.  Harrison,  5  Nev.  &  M.  173 ;  Fowkes  v.  Scarfe,  1  DowL 
N.  S.  691).  A  general  charge  ought  to  be  answered  in  every  part,  but 
it  is  said  to  be  sufficient  to  answer  a  collateral  issue  in  the  words  of  the 
pit.  (Cobb  v.  Bryan,  3  B.  &  P.  348 ;  Com.  Dig.  Pleader,  G,  15 ;  1  Ch.  Pi. 
650). 
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Thus,  in  waste  for  cutting  twenty  trees,  the  dell,  ought  to  plead  he  did  not 
cut  the  said  twenty  trees  or  either  of  them,  or  the  traverse  would 
[  *65I  ]  be  too  large,  though  in  debt  on  an  obligation  that  he  *shall  do  no 
waste,  if  the  breach  assigned  be  that  he  cut  twenty  oaks,  the  deft, 
may  plead  that  he  did  not  cut  the  said  twenty  oaks,  morio  et  forma  (Roberts 
V.  Andrews,  Cro.  Eiiz.  84;  Newall  v.  Barnard,  Yelv  225).  So,  a  plea  in 
bar  to  an  avowry  for  rent  for  120/.,  that  the  said  12(>/.  were  not  due,  with* 
out  saying  '*  or  any  part  thereof,"  is  demurrable  (Cobb  v.  Bryan,  supra.) 

Must  be  in  Denial^  or  Confession  and  Avoidance,']  A  plea  in  bar  must 
deny,  or  confess  and  avoid  the  facts  stated  in  the  declaration  (Steph.  PI.  5th 
ed.  57 ;  Merceron  v.  Dowson,  5  B.  &  C.  479;  Carr  v.  HinchcliflTe,  4  B.  & 
C.  547).  A  plea  in  confession  and  avoidance  is  either  in  justification  or 
excuse  of  the  matters  alleged  in  the  declaration,  and  by  R.  G.  4  Will.  IV. 
Assumpsit,  3,  in  every  species  of  assumpsit  all  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge  but  those  which 
show  the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded :  e.  g.^  infancy, 
coverture,  release,  payment,  performance,  illegality  of  consideration,  either 
by  statute  or  common  law,  drawing,  indorsing,  accepting,  &c.,  bills,  or 
notes,  by  way  of  accommodation,  ser-oflT,  mutual  credit,  unseaworthiness, 
misrepresentation,  concealment,  deviation,  and  various  other  defences,  must 
be  pleaded,  and  cannot  now  be  given  in  evidence  under  the  genernl  issue. 
A  plea  of  imprisonment  under  a  magistrate's  warrant  of  son  assauU  riemesne 
in  trespass,  or  a  plea  in  discharge  of  the  cause  of  action  by  subsequent 
matter,  as  accord  and  satisfaction,  release,  &c.,  are  all  in  confession  and 
avoidance.  The  plea  must  expressly,  and  not  hypothetically  confess ;  there- 
fore a  plea  of  discharge  under  an  insolvent  act  from  liability  to  perform  the 
promises  laid  in  the  declti ration  ^"^  if  any  such  were  modte^  is  demurrnble 
(Gi)uld  V.  Lasbrery,  1  C.  M-  &  K.  254);  but  qucere^  for  this  has  bc^en 
doubted.  So,  a  plea  of  the  Statute  of  Limitations  alleging  that  the  cause  of 
action,  if  any  such  there  be,  is  specially  demurrable  (Margetts  v.  Bags,  4 
Ad.  &  E.  489). 

Every  special  plea  of  justification  states  circumstances  which  either 
excuse^  the  fact  complained  of,  or  show  it  to  b&  lawful ;  it  must,  therefore, 
admit  or  confess  such  fact ;  otherwise  it  is  not  a  justification,  but  a  denial  of 
the  fact,  and  amounts  to  the  general  issue  (3  T.  R.  298 ;  1  Saund.  28,  n. ; 
Salk.  367;  Raym.  T.  38;  3  Wils.  411).  See  "Assault,"  "Case," 
** Fal9s  Imprisonmbmt,"  "  Justicb  of  the  Peace,"  "Malicious  Ambest," 
**Tbbspa8s.'' 

A  plea  in  confession  and  avoidance  must  give  colour  to  the  pit.,  that  is, 
must  give  him  credit  for  having  an  apparent  or  prima  facie  right  of  action, 
independently  of  the  matter  disclosed  in  the  plea  to  destroy  it.  Where  the 
deiience  consists  of  matter  of  fact,  merely  amounting  to  a  denial  of  such 
allegations  in  the  declaration  as  the  pit.  would  on  the  general  issue  be 
bound  to  prove  in  support  of  his  case,  a  special  plea  is  bad,  as  amounting  to 
the  general  issue  ;  because,  if  considered  as  a  traverse,  it  tends  to  needless 
prolixity  and  expense,  and  is  an  argumentative  denial,  and  a  departure  from 
the  prescribed  forms  of  pleading  the  general  issue,  and  also  if  viewed  as  a 
plea  in  confession  and  avoidance  it  does  not  give  colour  to  the  pit.  (Com. 
Dig.  Pleader,  £,  13;  Steph.  Pi.  5th  ed.  460;  Carr  v.  Hinchclifle,  4  B.  de 
C.  547).  But,  it  must  be  observed,  there  is  a  great  distinction  between  the 
case  of  a  plea,  which  amounts  to  the  general  issue  and  a  plea  which  dis* 
closes  matter  which  may  be  given  in  evidence  under  the  general  issue. 
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Under  the  latter  various  things  may  be  given  in  evidence  under  the  general 
issue  independently  of  the  new  rules;  but  it  is  incorrect  language  to  say 
these  things  ^amount  to  the  general  issue,  they  only  defeat  the 
contract.  But  what  in  correct  language  may  be  said  to  amount  to  [  *652  ] 
the  general  issue  is,  that,  for  some  reason  specially  stated,  the  con- 
tract does  not  exist  in  the  form  in  which  it  is  alleged,  and  where  that  is  the 
case, .it  is  an  argumentative. denial  of  the  contract,  instead  of  being  a  direct 
denial,  and  which  according  to  the  correct  rule  of  pleading  is  not  allowed 
(Hayselden  v.  SthfT,  5  Ad.  <k  E.  160). 

In  assumpsit,  or  debt  on  simple  contract,  a  plea  of  matter  which  shows 
that  no  such  contract  was  in  fact  m^de,  is  bad.  Therefore,  a  plea  to  a 
declaration  for  the  p rite. of  a  horse,  that  "  the  def\.  did  not  buy  the  horse'' 
is  bad  (Vin.  Abr.  Certainty  in  Pleading,  E,  15).  So,  if  in  an  action  by  the 
drawer  against  the  acceptors,  who  wrre  partners,  one  of  the  defls.  plead  that 
the  other  had  accepted  in  fraud  of  the  partnership,  and  without  his  consent, 
and  without  consideration  to  him,  and  that  the  pit.  at  the  time  of  drawing 
and  accepting  had  notice :  held,  an  argumentative  traverse  of  the  accept- 
ance (Jones  V.  Corbeit,  2  Gal.  &  Dav.  308).  So,  to  a  declaration  on  a  pro- 
mise by  the  deft,  to  pay  the  pit.  500/.  on  the  latter  procuring  the  release  of 
S.  from  custody  on  a  ca,  sa,^  av<'rring  the  procurement  of  the  release  a  plea 
that  S.  was  discharged  from  cus-ody  under  a  judge's  order  on  account  of  his 
privilege  of  parliament  is  an  argumentative  traverse  o'  the  allega^on  that  the 
pit.  had  procured  such  release  (Buicher  v.  Stewart,  9  M .  and  W.  405).  So, 
in  an  action  for  use,  <S£c.,  of  a  house,  by  A.  defl,'s  wife,  at  his  request,  a 
plea  that  A.  was  not  defl.'s  wife  is  bad  (Sinclair  v.  Hervey,  2  Ch.  R.  642). 
So,  to  a  declaration  of  bargain  and  sale  of  a  certain  number  of  oak  trees  to 
the  de(\.,  averring  a  tender  of  them  to  the  d  >(\.,  a  plea  that  the  trees  tendered 
were  not  those  bargained  for  by  the  defr.  amounts  to  the  general  issue 
(Smith  V.  Dixon,  7  Ad.  &  E.  1 ;  see  also  Solly  v.  Neish,  2  C.  M.  &  R. 
355;  Hayselden  v.  Staff,  supra);  and  if,  in  trespass  for  breaking  and  enter- 
ing the  plt.'s  house  and  taking  '*  Am"  goods,  the  deft,  justify  a.*<  sheriff  under 
a  fi»  fOf'  against  the  goods  of  a  third  person,  the  plea  will  be  b'ld,  if  it  state 
that  the  def\.  took  the  goods  mentioned  in  the  declaration  (8  Ch.  PI.  Tres- 
pass). So,  in  trespass  for  assault  and  battery,  where  the  def\.  pladed  that 
he  was  riding  a  horse  in  the  highway,  and  that  his  horse  being  frightened 
ran  away  with  him,  and  that  the  pit.  was  desired  to  go  out  of  the  way,  find 
did  not,  and  the  horse  ran  upon  the  pit.  against  the  dcft.'s  will :  held  bad  on 
demurrer  for  assuming  to  justify  the  battery,  and  yet  not  confessing  that 
which  amounted  to  a  battery  by  def>. ;  for,  if  the  horse  ran  away  against 
the  will  of  the  rider,  it  could  not  be  said  with  any  colour  of  reason  to  be  a 
battery  in  the  rider ;  and  the  court  observed  that  if  not  guil  y  hid  been 
pleaded,  this  matter  might  have  acquitted  the  de[\.  on  evidence  (Gibbons  v. 
Pepper,  1  Salk.  637 ;  Scott  v.  Shepherd,  3  Wils.  411 ;  see  for  other  instances 
the  difierent  titles  throughout  the  work). 

A  plea  in  assumpsit  for  goods  sold  that  they  were  sold  by  A.,  as  the  plt.'s 
agent,  that  the  agent  sold  them  as  his  own,  wiih  the  plt.'s  privity,  and 
that  the  defl.  was  not  aware  of  the  real  facts,  and  showing  a  debt  from  the 
agent,  as  a  set-off.  Is  good,  the  matter  operating  as  a  legal  extins^uish merit  of 
a  debt  not  otherwise  denied  (Carr  v.  Hinchcliff,  supra);  and  though  the 
facts  might  be  given  in  evidence  under  the  general  issue,  yet,  as  they  con* 
fess  and  avoid  the  plt.'s  demand,  they  may  be  specially  pleaded  (Purchi^ll 
v.  Salter,  1  Gal.  &  Dav.  686)«  So,  a  plea  in  trover  that  A.  was  possessed 
of  and  lost  the  goods,  that  B.  found  them  and  gave  them  to  the  pit.,  who 
lost  them,  and  that  the  dell,  found  them,  and  by  command  of  A.  converted 
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tiMim,  was  held  safficient,  became  it  gare  an  implied  colonr  by  confesstng 
the  posseesion  and  property  in  pit  against  all  but  *the  lawful  owner 
[  *653  ]  (Rookwood  v.  Teaser,  Cro.  Bliz.  262 ;  Canterbury  (Archbishop 
of)  V.  Kemp»  ib.  589;  see  Unwin  v.  St.  Quintin,  2  Dowl.  N.  S.  790). 
So,  the  deft,  may  plead  that  he  was  possessed  of  the  goods,  not  a1l<^ng 
they  were  his  own,  and  sold  them  in  market  overt  to  the  deft.,  and  that  B. 
took  them  de  qtiodam  ignoto^  and  waived  them  within  the  deft.'s  manor, 
wherefore  he  took  them,  because  such  plea  gives  an  implied  colour,  and 
does  not  deny  but  that  the  property  was  in  the  pit.,  and  the  deft,  is  not 
bound  expressly  to  show  in  whom  it  was  (10  Rep.  90  6).  So,  in  trespass 
for  taking  com  the  deft,  may  plead  that  he  took  it  as  tithe  or  as  wreck, 
without  giving  express  colour  (ib.  66  a).  So,  the  plea  ofliberum  tenemen* 
turn  may  also  be  considered  as  giving  implied  colour  (Dodd  t.  Kiffin,  7  T. 
R.  354;  Argent  t.  Darrunt,  8  T.  R.  403;  see  1  Sannd.  299  c);  and  in 
trespass  to  land  if  the  plea  aver  that  the  pit.  was  seised,  and  the  deft,  claims 
under  a  demise  from  him,  express  colour  need  not  be  given  (Tidd,  Pr.  9th 
ed.  653) ;  but  a  plea  of  such  demise  by  virtue  whereof  the  deft,  entered,  and 
was  possessed  at  the  time  of  the  trespass  appears  to  be  bad  as  amounting  to 
the  general  issue  (1  Ch.  PI.  555).  The  unnecessary  addition  of  colour  ap- 
pears to  be  no  ground  of  demurrer  (Taylor  v.  Eastwood,  1  East,  219).  The 
doctrine  of  express  colour  is  not  of  very  frequent  occurrence  in  pleading, 
and  can  only  arise  at  the  present  day  in  trespass,  and  is  rarely  adopted 
except  in  trespass  to  land  (with  reference  to  it,  see  1  Ch.  PI.  555). 

Confession  and  Avoidance,']  A  plea  setting  up,  in  addition  to  the  oonsi- 
deration  staled  in  the  declaration,  another  and  not  inconsistent  consideration 
or  condition,  and  showing  a  non-performance  of  it  by  the  pit.,  is  a  plea  in 
confession  and  avoidance  ( Weedon  v.  Woodbridge,  18  Jur.  627 ;  18  Law  J., 
Q.  B-,  158). 

• 

Must  be  Single,]  The  plea  must,  in  general,  be  single;  and,  if  it  contain 
two  matters,  either  of  which  would  bar  the  action  and  require  several 
answers,  it  will,  in  general,  be  subject  to  a  special  demurrer  for  duplicitv  (1 
Saund.  337  a,  n.  3;  Eyre  v.  Shelly,  6  M.  &  W.  274).  To  render  a  plea 
bad  for  duplicity  it  is  not  necessary  that  it  should  contain  two  defences  well 
pleaTded ;  it  will  be  so,  if  it  set  out  two  defences  (Wright  v.  Watts,  2  Gal.  6c 
Dav.  366 ;  Stevens  v.  Underwood,  4  Bing.  N.  C.  655). 

Where  to  debt  on  simple  contract  in  an  inferior  court,  not  of  record,  viz. 
the  county  court,  in  which  double  pleas  are  not  admissible,  the  deft,  pleaded 
both  the  general  issue  and  a  set-oft*,  and  the  pit.  treated  the  latter  as  a  nul- 
lity, and  replied  only  to  the  first,  and  obtained  a  verdict  and  judgment: 
held,  on  a  writ  of  false  judgment,  that  as  the  deft,  could  not  plead  double, 
and  the  first  plea  was  complete  in  itself;  tlie  second  was  surplusage,  and 
the  pit.  was  right  in  taking  no  notice  of  it,  and  the  judgment  was  therefore 
afiirmed  (Chitty  v.  Dendy,  1  H.  &  W.  61 9 ;  1  Ch.  PI.  587). 

But  the  deft*  is  not  precluded  from  introducing  several  matters  into  his 
plea,  if  they  be  constituent  parts  of  the  same  entire  defence,  and  form  one 
connected  propoeitiun  (Batts  v.  Purvis,  2  Bla.  1022,  1028 ;  Robinson  v.  Bay* 
ley,  1  Burr.  316,  318 ;  see  also  Carr  v.  Hinchiiffe,  4  B.  &  C.  547 ;  OBrien 
y.  Saxon,  2  B.  &  C.  908)  ;  or  be  alleged  as  inducement  to,  or  as  a  conse- 
quence of,  another  fact  (Com.  Dig.  Pleader,  E.  2 ;  1  Ch.  PI.  558). 

In  detinue  at  the  suit  o^nfeme^  the  deft  pleaded  that  after  bailment  of  the 
goods  to  him  by  the  pit.  she  married  E.  P.,  and  that  during  such  m.irriage  E. 
F.  released  to  him  ali  actions ;  it  was  objected  that  the  plea  was  double,  vif. 
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property  io  the  husband  by  the  marriage,  jind  a  release  by  him ;  but  heid,  that 
he  Goald  oot  plead  the  release  without  showing  the  marriage  (Dame  Audley^s 
case,  Moo.  25,  pi.  85 ;  1  Ch.  PL  558).  So,  the  deft,  may  set  out  several  matters, 
as  a  will  or  deed,  and  a  fine  constituting  a  title,  although  one  of  these  matters 
would  defeat  the  action  (1  Moo.  &  P.  102).    So,  in  slander  charging  deft,  with 
fraud  or  felony,  several  *ofiences  may  be  stated  in  a  plea  of  justifica- 
tion, although  it  would  not  be  necessary  to  plead  the  whole  (1  Ch.  Pi.  [  *654  ] 
558).    But  a  plea  confessing  and  avoiding,  and  also  traversing  the 
same  point,  is  in  the  nature  of  a  double  plea  (Denny  v.  Mazey,  2  Vent.  212; 
8  Mod.  313).     The  defl.  may  rely  on  a  plea  of  set-oflfupon  a  debt  on  record 
and  on  simple  contract,  though  one  will  raise  an  issue  in  law,  and  the  other 
in  fact  (Solomons  v.  Lyon,  1  East,  370) ;  and  an  executor  may  and  ought 
to  plead  several  judgments,  &c.,  outstanding  (1  Saund.  336,  n.  (c).  337,  n.). 
The  Stat.  4  &  5  Anne,  c.  16,  does  not  aid  a  duplicity  in  one  and  the  same 
plea.     To  an  action  for  not  delivering  a  horse  under  an  agreement  to  sell 
him  for  a  shilling,  if  he  did  not  trot  eighteen  miles  within  the  hour,  within 
a  month,  to  the  satisfaction  of  J.  N.,  with  an  averment  that  he  had  been 
tried  in  the  presence  of  J.  N.,  and  had  failed :  plea,  that  ader  that  trial  and 
within  the  month  the  defl.  gave  notice  of  another  trial,  but  J.  N.  did  not 
attend,  held  ill  (Brogden  v.  Marriott,  2  Biog.  N.  C.  473;  2  Sco.  703). 
Defl.  also  pleaded  that  the  first  trial  was  interrupted  by  one  acting  as  the 
plt.'s  servant :  replication  traversing  the  whole  of  that  plea :  held  single  (lb.). 
To  debt  for  work,  &c.,  as  an  attorney,  and  upon  an  account  stated,  deli, 
pleaded,  except  as  to  4/.  125.  Sd,  parcel,  &;c.,  nuTiquam  indeLiUUus^  and  as 
to  the  said  sum  of  4/.  12^.  Sd.^  parcel,  &c.,  as  aforesaid,  the  defl.  says  that 
the  sum  of  4/.  125.  8^.,  parcel  of  the  sum  in  the  last  count  mentioned,  are 
one  and  the  same  debt  of  Al,  125.  8c2.,  and  not  other  or  different  debts,  and 
the  same  as  the  said  sum  of  4/.  125.  8d,  in  the  first  plea  mentioned ;"  and  the 
plea  then  proceeds  to  answer  as  much :  held  bad  for  duplicity  (Rawlinsoa  v. 
Shand,  5  M.  &  W.  468. «  See  Bardons  v.  Selby,  1  C.  &  M.  560). 

And,  at  common  law,  the  defendant  may  plead  to  a  part  of  the  declaration 
one  ground  of  defence,  and  to  another  part  a  different  ground  (Bac.  Abr.PL 
K,  1 ;  Co.  Lit.  304  a ;  see  Hodges  v.  Holder,  3  Camp.  366) ;  and  this,  in 
inferior  courts  of  record,  is  the  only  course  to  be  adopted  (see  the  form,  1 
Saund.  296). 

And  one  defl.  may  plead  one  matter,  and  another  another,  to  the  same 
cause  of  action  (Com.  Dig.  l^leader,  E,  2 ;  Pursford  v.  Peek,  9  M.  &  W. 
196),  So,  pit.  may  plead  in  abatement  to  part,  in  bar  to  other  part,  and 
demur  to  the  residue  (1  Ch.  PI.  559). 

The  rule  that  a  plea  must  be  single  also  precludes  the  defl.  from  pleading 
and  demurring  to  the  same  fact,  the  duplicity  in  which  case  would  draw  the 
matter  to  a  different  inquiry,  the  demurrer  to  be  tried  by  the  court,  and  the 
fact  by  a  jury.  Duplicity  must  be  objected  to  by  special  demurrer,  and  the 
particular  duplicity  must  be  distinctly  pointed  out  (1  Saund.  337,  n.  3;  Doc. 
Plac.  147  ;  Bac.  Abr.  Pleader,  K,  1 ;  Com.  Dig.  Pleader,  E,  2 ;  Griffiths  v. 
Eyles,  1  B.  &  P.  415,  416;  Smith  v.  Clinch,  2  Gal.  dc  Dav.  225).  But 
this  rule  does  not  apply  to  two  distinct  pleas  pleaded  without  leave  (Chitty  v. 
Dendy,  4  Nev.  dc  M.  842 ;  3  Ad.  &  E.  319)  :  and,  if  the  pit.  do  not  demur, 
be  must  reply  to  each  material  part  of  the  plea  (Bolton  v.  Cannon,  1  Vent. 
272;  1  Ch.  PI.  251,  559;  Eyre  v.  Shelley,  6  M.  &  W.  274;  Reynolds  v. 
Blackburne,  7  Ad.  &  E.  161). 

Plea  in  debt  for  goods  sold,  4kc.,  that  defl.  before  action  brought  accepted 
a  bill  for  the  amount  for  the  ph.,  and  that  plt.'s  indorsee  was  the  holder  of 
the  bill  at  the  time  of  action  brought;  that  when  the  bill  became,due  the 
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de(L  |>aid  the  indorsee  5/.  on  account,  and  that  for  the  residue  the  indor8(*e 
had  commenced  an  action  against  the  deft.,  which  was  stii!  pending:  held 
bad  for  duplicity  (Wright  v.  Warts,  2  Jur.  602;  2  Ga).  &  Dav.  386).  A 
plea  to  an  action  by  a  solicitor  for  his  costs,  that  the  pit.  was  not  admitted 
and  enrolled,  nor  qualified  nor  authonzed  to  act  as  solicitor  at  the 
[  *656  ]  time  of  the  accruing  ^of  the  cause  of  action  is  also  bad  for  dupli- 
city (Williams  v.  Jones,  1  Gal.  &  Day.  649).  As  to  other 
instances  of  duplicity,  see  the  different  titles  throughout  the  work  ;  see  also 
Fearne  v.  Cockrane,  16  Law  J.  161,  C.  P. ;  Page  v.  Hafchett,  8  Q.  B.  187 ; 
Irix  V.  Thome,  16  Law  J.  15,  Q.  B. ;  see  Harrison  v.  Cotgreave,  10  Law 
J.  198,  C.  P. 

Must  be  certain.]  The  plea  must  also  be  certain  (Com.  Dig.  Pleader,  E, 
5;  C,  41,  E,  7,  8,  9,  10  per  totum).  The  certainty  to  a  common  intent, 
that  is,  if  the  matter  be  clear  enough,  according  to  the  natural  sense  of  the 
words  used,  is  sufficient  in  a  plea  in  bar  (Com.  Dig.  Pleader,  R,  7,  C,  17 ;  1 
Saund.  49,  n.  1,  346,  n.  2;  Cooper  v.  Monk,  Willes,  52;  1  Ch.  PI. 
559).  Thus,  in  debt  on  bond  conditioned  to  procure  A.  S.  to  surrender  a 
copyhold  *'  to  the  use  of  the  pit.,'' a  plea  that  A.  S.  surrendered  and  released 
the  copyhold  to  the  pit.  in  full  court,  &c.,  and  the  pit.  accepted  it  without 
alleging  that  the  surrender  was  to  the  plt.'s  use,  is  sufficient,  for  this  shall  be 
intended  (Hammond  v.  Dodd,Cro.Car.  6).  So,  in  debt  on  bond  conditioned 
to  enjoy  certain  land,  &c.,  a  plea  that  afler  the  making  of  the  bond,  until 
the  commencement  of  the  suit,  the  pit.  did  enjoy  is  good,  although  it  be  said 
that  always  after  the  making,  until,  &c.,  he  enjoyed,  for  it  shall  be  intended 
(Harlow  v.  Wright,  ib.  195). 

There  are,  however,  instances  in  which  a  greater  certainty  is  more  neces- 
sary than  others  (1  Saund.  276,  290 ;  1  Ld.  Raym.  450 ;  2  Saund.  180  b, 
297  ;  Rider  v.  Smith,  3  T.  R.  763;  Gr  mstead  v.  Marlowe,  4  T.  R.  719). 
Thus,  in  an  action  on  a  promise  to  pay  the  debt  of  another,  in  consideration 
of  forbearance,  it  is  'not  necessary  to  show  that  the  promise  was  in  writing, 
according  to  the  Statute  of  Frauds ;  but  it  is  said  to  be  otherwise  in  a  plea  (1 
Ch.  PI.  560).  So,  although  in  a  declaration  claiming  a  right  of  way  or  other 
casement,  it  is  sufficient  to  state  that  the  pit.  by  virtue  of  his  possession  of  a 
messuage,  die,  is  entitled  to  such  easement,  without  setting  forth  the  par- 
ticulars of  the  plt.'s  title;  yet  in  a  plea  justifying  an  entry  into  land,  &c.,in 
respect  of  such  easement,  it  is  necessary  to  set  forth  the  right  by  prescription 
or  grant  (Rider  v.  Smith,  supra;  Grimstead  v.  Marlowe,  supra).  And  in 
trespass,  where  the  defl.  justifies  under  a  writ,  warrant,  precept,  or  any  other 
authority,  he  must  set  it  forth,  particularly  in  his  plea,  and  it  is  not  sufficient 
to  allege  generally,  that  he  committed  the  act  coniplained  of  by  virtue  of  a 
certain  writ,  dtc,  directed  to  him,  but  he  must  set  it  forth  specially,  and  ought 
to  aver  that  he  has  substantially  pursued  such  authority  (Co.  Lit.  283  a,  303 
b ;  1  Saund.  298,  n.  1 ;  see  «'  Assault,"  "  False  Imprisonment,"  "  Tres- 
pass," &c.).  And  a  justification  in  trespass  ''as  servant,"  must  also  state 
that  the  act  was  done  by  the  command  of  the  principal  (1  Ch.  PI.  560). 

In  a  declaration  on  a  deed,  whether  in  debt  or  covenant,  it  is  sufficient  to 
sAy  testaUtm  ezistit;  but,  in  pleas  and  avowries,  the  deed  being  the  substance 
of  the  answer,  the  operation  of  the  deed  or  instrument  must  be  expressly 
averred,  and  not  stated  by  way  or  argument  (1  Saund.  274,  n.  1  ;  Moore  v. 
Jones,  2  Ld.  Raym.  1539 ;  Com.  Dig.  Pleader,  E,  3 ;  see  Raynon  v.  Battly, 
8  Bing.  256 ;  antCj  Vol.  I.,  866).  The  mis-statement  of  certainty  will  be 
aided  by  verdict  or  general  demurrer  (lb.).  In  some  cases,  the  law  allows 
general  pleading  for  avoiding  proKxity  and  tediousness  (Co.  Lit.  303  b ;  Bac* 
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Abr.  Pleader,  I,  3 ;  Birton  v.  Webb,  8  T.  R.  462 ;  Shum  v.  Far rington,  1 
B.  &  P.  640;  Steph.  PI.  407 ;  1  Ch.  PI.  660;  Elliot  v.  Hardy,  3  Ring.  61  ; 
Calvert  v.  Gordon,  7  B.  &  C.  809).  If  the  deft,  be  bound  to  perform  all 
tbe  coveoants  of  an  indenture,  if  they  be  all  in  the  affirmative,  he 
may  plead  performance  *ihereof  generally  (lb. ;  2  Saund.  403  b,  [  *656  ] 
410,  n.  3 ;  Kerry  v.  Baxter,  East,  340 ;  Steph.  PI.  400 ;  Plomer 
V.  Ross,  6  Taunt.  386 ;  Sayre  v.  Minns,  Cowp.  678);  but,  if  any  be  in  the 
negative,  or  in  the  alternative  or  disjunctive,  the  deft,  must  plead  specially  to 
each  of  them,  and  generally  to  the  affirmative  covenants  (Steph.  PI.  403 ; 
Brunkhorne's  case,  Cro.  Eliz.  233 ;  Hodgson  v.  East  India  Company,  8  T. 
R.  280;  Taylor  v.  Needham,2  Taunt.  278).  Mispleading  in  these  instances 
must  be  pointed  out  by  special  demurrer,  and  is  not  otherwise  objectionable 
(lb.).  It  is  not  essential  to  have  the  same  certainty  in  pleading  a  matter 
which  is  only  conveyance  or  matter  of  inducement  as  for  matter  in  the 
negative  (Com.  Dig.  Pleader,  E,  10,  11;  1  Saund.  346,  n.  2;  Steph.  PI. 
358,  n.  (p) ). 

An  obligor,  who  binds  himself  to  perform  certain  works  according  to  a 
specification,  and  oiher  dctaile^l  and  working  drawings  to  be  furnished  during 
the  progress  of  the  works,  with  power,  tor  the  obligee,  by  his  surveyor,  to 
direct  additions  or  omissions,  must,  in  a  plea  of  performance,  quoad  those 
parts  in  which  no  orders  were  given  by  the  surveyor  to  vary  and  deviate 
from  the  original  plan,  show  an  authority  in  the  surveyor  to  give  such  direc- 
tions, or  to  aver  that  deviation  or  variation  was  an  omission  or  addition  (Rex 
V.  Pelo,  1  Y.  &  J.  37).  The  plea  of  non  damnificaZm  in  the  geneAl  form 
applies  to  cases  where  the  condition  is  general  to  indemnify  or  discharge  the 
pit.  from  any  damage  by  reason  of  a  ce^in  ihin'g,  as  in  the  ordinary  case 
of  a  bastardy  bond  (1  Ch.  PI.  562  ;  2  Saund.  84  ;  1  Saund.  117,  n.  1 ;  Hays 
V.  Bryant,  1  H.  Bl.  253).  Where  the  covenant  is  to  do  some  act  of  record 
or  any  matter  of  law,  as  to  convey,  discharge  an  obligation,  ratify  .or  con* 
firm,  &c.,  performance  must  be  specially  pleaded;  for,  being  a  matter  of 
law  to  be  performed,  it  ought  to  be  exhibited  to  the  court,  who  are  the  judges 
of  the  law,  to  see  if  it  be  well  performed,  and  not  to  a  jury,  who  are  judges 
only  of  the  fact  (Co.  Lit.  303  b;  Bac.  Abr.  Piea,.F  3;  1  Ch.  PI.  662). 

In  replevin  an  avowry  was  made  in  respect  of  a  right  of  common,  claimed 
by  the  corporation  of  A.,  under  a  grant  from  the  De  VescU  and  the  defl. 
pleaded  that  the  corporation  had  been  accustomed  to  appoint  a  reasonable 
number  of  herds,  for,  amongst  other  things,  superintending  the  common  and 
cattle  thereon,  and  also  to  appoint,  for  the  pairs  of  each  herd^  a  reasonable 
and  proper  number  of  stints  of  each  such  herd  to  be  depastured  upon  the 
common:  held  good,  as  the  reasonableness  of  number  of  herds  must  vary 
nt  times  (per  Best,  C.  J.,  and  Burrough,  J.,  Elliott  v.  Hardy,  3  Bing.  61). 
In  trespass  for  an  assault  and  imprisonment,  a  plea  justifying,  on  tbe  ground 
*  that  a  telony  had  been  committed,  and  that  there  was  reason  to  suspect  the 
pit.  must  set  forth  the  facts  or  reasons  which  give  rise  to  and  justify  the 
suspicion  (Mure  v.  Kay,  4  Taunt.  34 ;  Hedges  v.  Chapman,  2  Bing.  523; 
ante^  p.  21).  And  in  a  plea  justifying  a  trespass  to  the  person,  every  part 
of  the  matter  which  the  plea  professes  to  answer  must  be  stated  with  great 
precision  ;  as  if  a  wounding  or  handcuffing  b^  justified  under  a  Jatitat,  &c., 
an  attempt  to  rescue,  or  other  resistance,  must  be  fully  stated  (1  Saund.  296, 
n.  1;  Gregory  V.  Hill,  8  T.  R.  299;  Wright  v.  Court,  4  B.  &  C.  597).  And 
if  an  officer  justify  breaking  an  inner  door  of  a  house  in  order  to  search  for 
and  arrest  a  party,  it  must  be  alleged  that  he  demanded  the  key,  or  that  no 
one  was  present  of  whom  such  demand  could  be  made ;  and  it  is  not  sufficient 
to  say  that  the  door  was  locked,  so  that,  without  breaking  open  the  same, 
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the  defi.  oould  not  enter,  without  alleging  the  particular  circumstaoces  which 
rendered  the  breaking  necessary  (RatcliflTe  v.  Barton,  3  B.  &  P.  223 ;  but 
see  Spriggs  v.  Neal,  3  Lev.  92).  So  where,  to  a  declaration  for 
[  *657  ]  entering  plt.'s  dwelling-house,  and  ^assaulting  and  impriaoniog 
him,  the  de(\s.  pleaded  a  justification  under  a  writ  of  ca,  sa.,  by 
T irtue  of  which  they  entered  the  house,  the  outer  door  being  open,  and  ar* 
zested  the  pit. :  it  was  held  that  the  statement  that  the  outer  door  was  open 
was  a  material  averment,  for  that  was  a  condition  precedent  to  the  defl-'s 
right  to  enter  and  arrest  the  pit.  in  his  house  (Kirby  v.  Denby,  1  M.  &  W. 
836),  In  pleading  matters  of  excuse,  all  the  circumstancea  should  be  ahown 
(Bac.  Abr.  Trespass,  1). 

Less  certainty  is  required  in  stating  a  matter  which  is  more  properly 
within  the  knowledge  of  the  opposite  party  (2  Saund.  113,  n.  1 ;  172  a,  n. 
1 ;  Andrews  v.  Whitehead,  13  East,  112;  Com.  Dig.  Pleader,  C,  26;  Gale 
V.  Reed,  8  East,  85;  The  King  v.  Dixon,  3  M.  &  S.  14;  Steph.  PI.  407; 
1  Ch.  PL  258,  564).  A  plea  need  not  state  facts  of  which  the  court  wiU» 
ex  cfficio^  take  notice  (1  Ch.  PI.  565).  For  other  instances  of  ambiguity, 
see  Kemp  v.  Watt,  15  M.  &  W.  672;  Hnyward  v.  Bennett,  12  Jur.  120, 
C.  P. ;  and  the  difierent  titles  throughout  the  work). 

In  the  construction  of  a  plea,  if  it  have  on  the  face  of  it  two  intendments, 
it  shall  be  taken  most  strongly  against  the  deft.  (Com.  Dig.  Pleader,  E,  6 ; 
Co.  Lit.  303  6;  1  Ch.  PI.  571).  Therefore,  in  trespa.ss,  if  ded.  plead  a 
release  without  saying  at  what  time  it  was  made,  it  shall  be  ic tended  to  have 
been  nAide  before  the  trespass  was  committed  (lb.).  So,  a  plea  of  liberum 
tenementum  must  state  that  the  close  was  the  defl.'s  freehold  at  the  time  of 
the  trespasses  (lb.).  So,  at  common  law,  if  the  de(\.  plead  payment,  it  shall 
be  intended  to  have  been  made  ader  the  day  appointed  for  payment  if  it  do 
not  aver  it  to  be  otherwise;  and,  in  pleading  a  promise  by  a  third  person  to 
pay  the  debt  of  another,  it  must  be  shown  to  have  been  in  writing  (fb.; 
Case  V.  Barber,  1  Ld.  Raym.  450;  1  Saund.. 276  a,  ^,  n.  2;  ante^  p.  126). 
But  this  rule  docs  not  prevail  if  such  construction  would  be  inconsistent  with 
another  part  of  the  plea  (10  Rep.  59  b;  1  Ch.  PI.  571).  "  All  necessary 
circumstances  implied  by  law  need  not  be  expressed,  as  in  a  plea  of  a  feoff- 
ment of  a  manor,  livery  and  attornment  are  implied  (Co.  Lit.  303  b;  Ferrers 
V.  Wignoll,  Cro.  Etiz.  401).  So  where  land  was  assigned  for  dower,  it  is 
not  necessary  to  say  by  metes  and  bounds  (Com.  Dig.  Pleader,  E,  9) ;  and 
where  a  surrender  of  a  lease  for  years  is  pleaded,  and  that  it  was  agreed  to 
by  the  lessor,  it  is  not  necessary  to  say  that  he  entered,  for  it  shall  be  in- 
tended, and  it  is  not  usual  to  plead  a  re-entry  upon  a  surrender  any  more 
than  it  is  to  plead  livery  upon  feoffment  (Peto  v.  Pemberton,  Cro.  Car.  101). 
So,  where  it  is  pleaded  that  a  sheriff  made  his  warrant,  it  is  unnecessary  to 
say  that  it  was  under  his  seal,  for  it  could  not  be  his  warrant  if  it  were  not 
(Norwich  (Sheriff  of)  v.  Bradshaw,  Cro.  Eliz.  53 ;  8  Rep.  81  6).  So,  if  a 
man  plead  that  he  is  heir  to  A.,  he  need  not  say  cither  that  A.  is  dead  or 
had  no  son  (2  Saund.  305  a,  n.  13;  1  Ch.  PI.  572,  243,  2 1 1). 

Must  be  Direct  and  Positive,']  The  plea  should  be  direct  and  positive, 
and  not  argumentative  or  by  way  of  rehearsal  or  reasoning,  which  would 
create  unnecessary  prolixity  (Com.  Dig,  Pleader,  E,  3 ;  Isherwood  y.  Whit- 
more,  12  Law  J.,  N.  S.,  Exch.  93;  Co.  Lit.  304  a;  Liverpool  Waterworks 
Company  v.  Atkinson,  6  East,  507 ;  Steph.  PI.  422). 

If  sci,  fa.  be  brought  against  a  parson  for  the  arrears  of  an  annuity  reco- 
Tered  ngninst  him,  and  he  plead,  before  the  writ  brought,  he  had  resigned 
into  the  hands  of  the  ordinary,  who  accepted  thcrcof|'it  would  be  an  argu- 
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wientative  plea,  for  he  should  have  pleaded  directly,  that  he  was  not  parsoii 
on  the  day  of  the  writ  brought,  instead  of  merely  pleading  facts  from  which 
that  conclusion  was  to  be  *drawn  (1  Ch.  PI.  565).  So,  if  a  sur- 
render be  by  acceptance  of  a  new  lease,  it  is  not  sufficient  to  say  [  *658  ] 
that  the  lessee,  being  possessed  under  a  former  lease,  the  lessor 
demised  to  him,  but  it  should  be  that  the  lessee  "  surrendered'^  and  then  that 
the  lessor  demised,  or  that  the  lessor  entered  and  demised  (Com.  Dig.  Sur- 
render, N).  So,  a  plea  in  debt  for  an  escape,  that  **  if  the  party  escaped  he 
escaped  without  the  deft.'s  knowledge,  and  returned,"  &c.,  is  bad  (Griffith 
y.  Eyies,  1  B.  &  P.  413).  So,  a  plea  in  trespass  for  taking  goods,  "  that 
the  pit.  never  had  any  goods,"  is  argumentative  (1  Ch.  PI.  566).  So,  in 
debt  on  a  bail  bond,  a  plea  that  there  was  no  proper  affidavit  of  debt  made 
and  filed  of  record,  before  issuing  the  process  against  the  bail,  is  argumenta- 
tive (Hume  V.  Leversedge,  3  Tyrw.  257).  It  is  on  this  ground  that  special 
pleas,  which  amount  to  the  general  issue,  are  defective,  and  the  pleading 
deeds  and  other  matters  according  to  their  legal  effect  seems  to  come  within 
this  rule  also  (1  Ch.  PI.  566).  See  "  Assumpsit,*'  "  Covenant  ;"  Spoils- 
wood  V.  Barrow,  17  Law  J.,  98,  Ex. ;  see  Kemp  v.  Watt,  4  D.  &  L.  21, 
Ex.;  Flight  v.  Maclean,  16  M.  &  W.  51 ;  Benham  v.  Mornington  (Earl  of), 
8  C.  B.  133;  Owen  v.  Challis,  6  C.  B.  115). 

A  plea  that  the  said  "supposed*'  causes  of  action  did  not  accrue,  dec, 
held  good  on  special  demurrer  (EJavestaff  v.  Russell,  10  M.  &  W.  365). 

A  plea  to  an  action  for  infringing  a  patent  alleged,  that  "  the  invention 
was  not,  at  the  time  of  making  the  letters  patent,  a  new  manufacture  within 
this  realm,  within  the  true  intent  and  meaning  of  the  act  of  parliament," 
&c.:  held,  on  special  demurrer,  that  the  plea  was  bad  for  ambiguity;  for' it 
was  doubtful  whether  the  defence  set  up  was  that  the  manufacture  was  not 
new,  or  that  it  was  not  within  the  statute  (Spilsbury  v.  Clough,  2  Gal.  & 
Dav.  17). 

An  argumentative  plea  is  aided  afler  verdict,  and  upon  a  general  demur- 
rer (Com.  Dig.  Pleader,  E,  3;  2  Saund.  319,  n.  6;  1  Ch.  Pi.  566). 

Duplicity.  Where  a  plea  is  objectionable  for  duplicity,  deft,  has  no 
right  to  demur  to  the  replication  for  duplicity  (Lane  v.  Ridley,  13  Jur.  44, 
n.  Q.  B.). 

To  a  count  by  drawer  against  acceptor  of  a  bill  of  exchange,  the  latter 
pleaded  that  he  accepted  the  bill  in  blank  whilst  he  was  an  infant,  that  the 
pit.  afterwards  altered  it  by  dating  it  of  a  day  subsequent  to  the  deft,  attain- 
ing his  majority,  and  that  the  deft,  never  ratified  or  assented  to  such  alter- 
ation after  he  came  of  age :  held,  on  special  demurrer,  that  the  plea  was 
not  multifarious,  double,  or  ambiguous  (Harrison  v.  Cotgreave,  4  C.  B.  562; 
5  D.  <k  L.  169). 

A  declaration  in  covenant  for  rent  set  out  an  indonture  of  the  year  1820, 
by  which,  after  the  recital  of  a  mortgage-deed  of  1818,  containing  an  assign*, 
ment  by  Y.  of  certain  premises  to  J.  E.  S.  for  the  residue  of  a  term  of  5000 
years,  suliject  to  redemption  on  payment  by  Y.  to  J.  E.  S.  of  1200^.  with 
interest,  J.  E.  S.  demised  the  premises  to  R.  L.  for  a  term,  at  the  request  of 
Y.,  he  the  said  R.  L.  covenanting,  for  himself,  his  heirs,  &c.,  to  pay  the 
rent  during  the  term  demised  and  the  continuance  of  ihe  recited  mortgage  to 
J.  E.  S.,  and  after  payment  and  satisfaction  of  the  mortgage  to  Y.,  his  exe- 
cutors, &c.  It  was  stated  that  in  182i,  J.  E.  S.  assigned  to  G.  H.  S.,  sub- 
ject to  R.  L.'s  lease,  and  that  G.  H.  S.,  assigned  one  moiety  to  the  pit.  on 
the  15th  December,  1843,  and  the  other  on  the  18th  February,  1835;  that 
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R.  L.'s  term  became  vested  in  the  deft.;  and  that  after  the  deft,  became  pos- 
sessed of  the  residue  of  such  term,  to  wit,  on  the  25th  March»  1844,  two 
years'  rent  became  in  arrear  to  the  pit.  Plea,  that  before  the  rent  became 
due  J.  E.  S.  was  paid  and  satisfied  the  principal  and  interest  due  on  the 
mortgage  out  of  moneys  arising  ftx>m  the  sale  of  part  of  the  premises,  and 
that  J.  B.  S.  by  indenture  acknowledged  the  payment  out  of  such  moneys, 
and  released  Y.  from  all  claims,  &c.  On  special  demurrer,  the  Court  of 
Queen's  Bench  held  the  plea  bad  for  duplicity,  and  the  declaration  good 
(VVhittaker  v.  Harrold,  12  Jur.  395;  17  Law  J.,  343,  Q.  B.)- 

The  Court  of  Exchequer  Chamber  affirmed  the  judgment,  and  held  th^t 
the  plea  was  bad  for  duplicity,  and  also  ibr  not  sufficiently  showing  that  the 
mortgage-debt  was  discharged,  and  the  estate  exonerated  (lb.). 

Mtist  be  capable  qf  Trial.]  The  plea  should  be  so  pleaded  as  to  be  capa- 
ble of  trial,  and  therefore  must  consist  of  matter  of  fact,  the  existence  of 
which  may  be  tried  by  a  jury  on  an  issue,  or  its  sufficiency  as  a  defence 
may  be  determined  by  the  court  upon  demurrer ;  or  of  matter  of  record, 
which  is  triable  by  the- record  itself  (Co.  Lit.  303  b;  Com.  Dig.  Pleader,  E, 
34 ;  9  Rep.  24  b,  25  a;  1  Ch.  PL  666) ;  and,  if  the  fact  be  improperly 
complicated  with  matter  of  law,  so  that  the  plea  cannot  be  tried  by  the  court 
or  jury,  the  plea  is  bad  (2  Rep.  25).  Where  ihe  condition  of  a  bond  is, 
that  deft,  will  show  a  sufficient  discharge  of  an  annuity,  it  is  bad  if  he  plead 
that  he  showed  a  sufficient  discharge,  as  the  jury  cannot  try  whether  it  is 
sufficient,  and  it  should  have  been  shown  what  discharge  he  gave,  in  order 
that  the  court  might  judge  of  its  sufficiency  (lb.) ;  but  where  the  effect  of 
the  words  represents  a  matter  triable,  it  is  sufficient,  though  it  be  not  triable 
according  to  the  precise  words.  As  in  covenant  for  quiet  enjoyment,  free 
from  arrears  of  rent,  a  plea  that  he  delivered  money  to  the  pit.,  with  intent 
that  he  should  therewith  discharge  the  arrears,  will  be  sufficient,  though  the 
intent  is  not  triable,  for  it  is  equivalent  to  the  allegation  that  the  deft,  deli- 
vered the  money  to  pay  (4  Mod.  249).  A  defect  in  this  respect  in  a  plea 
may  be  aided  by  the  plj.'s  taking  issue  upon  a  triable  point;  but,  if  he  should 
take  issue  upon  an  immaterial  matter,  it  might  be  necessary  to  award  a 
repleader  (I  Ch.  PK  567). 

Must  be  True.']  Every  plea  should  be  true  and  capable  of  proof,  for  as 
it  has  been  quaintly  said,  "Truth  is  the  goodness  and  virtue  of 
[*659  ]  *pleading,  as  certainty  is  the  grace  and  beauty  of  it;"  and,  if  it 
appear  judicially  to  the  court  on  the  deft.'s  own  showing  that  he 
hath  pleaded  a  false  plea,  such  plea  is  demurrable  (Slade  v.  Drake,  Hob. 
295;  Bnc.  Abr.  Pleas,  G,  4;  Johnson  v.  Alston,  1  Camp.  176;  Hole  v. 
Pinch,  2  VVils.  394).  Thus,  where  a  deft,  pleaded  to  debt  upon  bond  con- 
ditioned for  performance  of  covenants  contained  in  an  indenture  of  which 
he  made  a  proferr,  that  there  were  no  covenants  contained  in  the  indenture, 
and  upon  oyer  by  the  pit.  it  appeared  that  it  did  contain  divers  covenants 
on  the  part  of  the  deft.;  the  plea  on  demurrer  was  held  insufficient  (1  Saund. 
316;  ib.  9  Z>,  n.  1). 

Must  not  be  too  large.]  The  plea  must  not  be  too  large,  nor  claim  more 
than  the  deft,  is  capable  of  provipg  to  support  his  defence,  thus,  where  the 
deft,  pleaded  that  n  close  called  A.  had  been  separated,  and  enclosed  from  a 
waste  for  twenty  years,  to  support  the  allegation  it  was  held  necessary  to 
prove  that  every  part  of  the  close  had  been  so  long  separated,  and  only  part 
of  it  having  been  so  long  separated,  the  deft,  failed  in  his  plea  (Hawkc  v. 
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B&coti,  2  Taunt.  156 ;  see  Richards  v.  Peake,  2  B.  &C.  918 ;  Arlett  v.  Ellis, 
7  Taunt.  346 ;  see  Sutton  v.  Page,  8  C.  B.  204). 

Sham  Fleas.]  With  regard  to  sham  pleas,  see  1  Ch.  PI.  567  ;  3  Chit.  G. 
P.  by  Lush,  618  ;  Levy  v.  Railton,  19  Law  J.  16,  Q.  B.).  These  pleas  are 
now  not  so  general  as  formerly,  for  by  R.  G.  H.  T,  4  Will.  IV.  r.  46,  a 
defl.  is  precluded  from  abandoning  his  first  plea  without  express  leave,  which 
cannot  be  obtained  unless  when  essential  for  the  purposes  of  justice  (1  Ch. 
PI.  570).  *^    ^  ^ 

If  Bad  in  Par/.]  If  an  entire  plea  be  bad  in  part,  it  is  insufficient  for  the 
whole  (Com.  Dig.  Pleader,  E,  86,  F,  25 ;  Duffield  v.  Scott,  3  T.  R.  376  ; 
Macdonnell  v.  Macdonnell,  3  B.  &  P.  174 ;  1  Saund.  337,  n.  1 ;  St.  Germans 
(Earl)  V.  Willan,  2  B.  &  C.  216 ;  Clarkson  v.  Lawson,  6  Bing.  274 ;  see 
Steph.  PI.  448 ;  Tremeare  v.  Morrison,  1  Bing.  N.  C.  89 ;  Ansell  v.  Smith,  8 
Dowl.  P.  C.  193;  Duke  v.  Duke,  4  Bing.  N.  C.  197  ;  Calvert  v.  Moggs,  10 
Ad.  &  E.  632  ;  Sherman  v.  Thompson,  11  Ad.  &  E.  1027 ;  Phillips  v.  Clag- 
gett,  10  M.  &;  W.  102).  In  assumpsit  on  several  promises  in  different 
counts,  if  the  defl.  plead  the  Statute  of  Limitations  to  the  whole,  and  it  is  a 
bad  plea  as  to  one  of  the  counts,  it  will  also  be  insufficient  as  to  the  residue 
(Webb  V.  Martin,  1  Lev.  48 ;  1  Saund.  337  h).  And,  in  an  action  against 
an  executor  or  administrator,  if  the  defl.  plead  several  judgments  recovered 
against  him,  if  in  that  character,  and  that  he  has  not  sufficient  to  satisfy 
them,  if  the  plea  be  bad  or  false,  or  avoided  as  to  one  of  the  judgments,  it 
will  bo  bad  for  the  whole ;  but  if  the  judgments  pleaded  had  been  against  the 
testator,  it  would  be  otherwise  (Pease  v.  Naylor,  5  T.  R.  80);  but  if  one  of 
the  judgments  pleaded  were  against  the  testator  and  a  third  person,  and  the 
defl.  do  not  show  that  the  testator  survived,  without  which  the  executor  is 
not  chargeable,  the  plea  is  bad  for  the  whole  (2  Saund.  50,  51,  n.  4;  1 
Saund.  337,  n.  1 ;  «e(^  quarts  per  Ld.  Vaughan,  Vaugh.  103).  If  several 
persons  join  in  one  plea,  if  it  be  bad  for  one  it  is  also  bad  for  the  others 
(Duffield  V.  Scott,  3  T.  R.  377 ;  1  Saund.  28,  n.  2 ;,  Hedges  v.  Chapman,  2 
Bing.  523).  The  statement  of  several  debts  in  a  plea  of  set-off  is  an  excep« 
tion,  and,  if  one  of  such  debts  be  insufficient,  the  pit.  cannot  demur  generally 
(Vowsland  v.  Thompson,  2  Bl.  R.  910). 

In  trespass,  if  a  plea  of  justification  consist  of  two  facts,  each  of  which 
would,  when  separately  pleaded,  amount  to  a  good  defence,  it  will  sufficiently 
support  the  justification  if  one  of  these  facts  be  *found  by  the  jury; 
the  other  may  be  rejected  as  surplusage  (Spilsbury  v.  Micklethwaite,  [  *660  ] 
1  Taunt.  146).  It  seems  that  if  a  special  plea  amount  in  part  to 
the  general  issue,  and  be  to  that  extent  defective,  it  is  bad  in  ioto  (1  Saund. 
27;  Com.  Dig.  Pleader,  E,  36  ;  see  however  Thomas  v.  Nichols,  3  Lev.  40). 

Where  deft,  alleged  more  than  is  requisite  to  introduce  new  matter,  though 
repugnant  and  contradictory  to  what  went  before  in  any  point  not  material, 
it  will  not  vitiate  the  pleadings,  as  lUileper  inuWe  non  vitiatur;  and  such 
redundant  or  repugnant  part  may  be  rejected,  especially  after  a  verdict 
(Bac.  Abr.  Pleader,  I,  4;  Com.  Dig.  Pleader,  E,  12;  Co.  Lit.  303  ^>/  2 
Saund.  305,  306,  n.  14 ;  ib.  291 ;  Hob.  208 ;  Shearman  v.  Barnard,  10  Ad. 
&  E.  593;  Davis  v.  Chapman,  2  Man.  &  G.  921 ;  ante^  "Bilm  of  Ex- 
chanob").  It  seems,  however,  that  a  too  precise  or  particular  statement  of 
material  matter  may  be  taken  advantage  of  upqn  the  trial  of  a  traverse 
thereof,  but  in  general  not  by  demurrer,  as  the  objection  does  not  appear 
upon  the  record,  but  depends  upon  the  evidence,  except  where  it  is  repugn 
nant  or  contrary  to  matter  preceding  (Co.  Lit.  803  b;  Dy.  366;  2  Saund. 
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f^e  a,  n.  21 ;  ib.  207,  n.  24 ;  1  Saund.  346,  n.  2 ;  Tatem  v.  Brient,  Telr, 
105^;  and  though  such  jepugnancy  may  not,  in  some  cases,  be  aided  by 
▼erdict  (Bac.  Abr.  Pleas,  I,  4),  yet,  if  it  appear  that  a  verdict  was  giyen  oo 
another  part  of  the  plea,  the  mistake  will  be  cured  (lb*;  1  Cfa.  PL  676). 

Farm  and  Parts  of  Pleas — Title  of  Court,}  An  omission  as  to  the  title  of 
the  court  would  not  be  material.  If  entitled  in  a  wrong  court,  it  might  mis* 
lead  pit.,  and  is  not  a  plea  in  the  cause. 

The  R.  G.  H.  T.  4  Will.  IV.  r.  8,  orders  that  no  venue  shall  be  stated  ip 
the  body  of  the  declaration,  or  in  any  subsequent  pleading,  but  provides 
that,  where  local  description  is  now  required,  such  local  description  shall  be 
given. 

Title  of  the  Tsrvn,]  By  R.  G.  H.  T.  4  Will.  IV.  r.  10,  "every  pleading, 
as  well  as  the  declaration,  shall  be  entitled  of  the  day  of  the  month  and  year 
when  the  same  was  pleaded,  and  shall  bear  no  other  time. or  date.^  The 
ojnission  of  a  date,  or  a  wrong  date,  would  be  ground  of  a  summons  to  set 
aside  the  plea  for  irregularity,  but  not  of  demurrer,  at  least  for  a  wrong  date 
(Neal  v.  Richardson,  2  Dowl.  P.  C.  89 ;  Hodson  v.  Pennell,  4  M.  &  W. 
373).  This  rule  does  not  apply  to  a  similiter  added  by  one  party  for  the 
other  (Shackell  v.  Renegan,  3  M.  &  W.  409  ;  Edden  v.  Ward,  8  Dowl.  P. 
C.  725).  Semble^  that  where  a  party  adds  the  similiter  forming,  part  of  hi» 
own'  pleadings,  it  must  bear  a  date,  or  it  may  be  set  aside  for  irregularity 
(Middleton  v.  Wpods,  6  M.  &  W.  136). 

The  names  of  the  parties  in  the  margin  do  not  strictly  constitute  any  part 
of  the  plea  (Dale  v.  Beer,  7  East,  333 ;  1  Ch.  Pi.  576). 

If  the  deft,  plead  by  another  name  to  that  in  the  declaration  the  difference 
should  be  specified  in  the  margin,  thus :  "  C.  D.,  sued  by  the  name  of  E.  D., 
ats.  of  A.  B.,'*  it  is  sufficient  in  a  plea  of  nil  debet  to  a  qui  tarn  action  to 
entitle  the  plea  in  the  names  of  the  parties  in  the  usual  way,  without  the 
addition  of  qui  tam^  &C.,  to  the  plt.'8  name  (Dale  v.  Beer,  supra);  after  the 
parties  have  once  been  named  in  the  previous  pleading  by  christian  and  sur* 
name,  they  may  in  the  plea  be  described  as  the  ded.  and  the  ph.,  without 
repeating  the  names  (Meeke  v.  Oxlade,  1  N.  R.  289).     "  In  a  plea  or  sub- 
sequent pleading  intended  to  be  pleaded  in  bar  of  the  whole  action  generally, 
it  shall  not  be  necessary  to  use  any  allegation  of  actionem  non,  or  to  the  like 
effect,  or  any  prayer  of  judgment.'^    "And  all  pleas,  6cc.,  pleaded 
[  *661  ]  without  such  formal  parts  as  aforesaid,  *shall  be  taken,  unless 
otherwise  expressed,  as  pleaded  in  bar  of  the  whole  action,  provided 
that  nothing  herein  contained  shall  extend  to  cases  where  an  estoppel  is 
pleaded  (R.  G.  H.  T.  7  Will.  IV.  r.  9).     The  actionem  non^  &c.,  are  only 
necessary  when  the  plea,  &c.,  is  in  bar  of  the  further  maintenance  of  the 
action  (Ralton  v.  Davis,  I  Q.  B.  496 ;  Putney  v.  Swann,  2  M.  &  W.  72  ; 
Bird  V.  Higginson,  6  Ad.  k,  E.  824);  or,  where  pleaded  in  bar  of  part  of  a 
count  (Upward  v.  Knight,  6  Bing.  N.  C.  338 ;  see  Weeding  v.  Aldritch,  9 
Ad.  &  E.  861 ;  Vivian  v.  Jenkin,  3  Ad.  &  E.  763 ;  Harvey  v.  Grabham,  5 
Ad.  &  E.  61 ;  Gregory  v.  Brunswick  (Duke  of),  6  Man.  &  G.  214,  n.  (a)  ). 
If  there  be  no  formal  commencement  of  actio  tion^  and  the  plea  be  not  con- 
fined to  any  one  count,  it  will  be  taken  as  pleaded  to  the  whole  count,  and  will 
be  bad  on  special  demurrer  unless  it  answer  every  count  (Worley  v.  Har- 
rison, 3  Ad.  &r  E.  669;  Vere  v.  Goldsborough,  1  Bing.  N.  C.  353;  Neville 
V.  C!oopcr,  2  C.  dc  M.  331).   "  No  protestation  shall  hereafter  be  made  in  any 
pleading,  but  either  party  shall  be  entitled  to  the  same  advantage  in  that  or 
pther  actions  as  if  a  protestation  had  been  made."  (R.  G.  H.  T.  4  Will.  IV.  r. 
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12).  If  the  body  of  the  plea  clearly  show  to  what  part  of  the  declaration  it 
intends  to  be  an  answer,  you  cannot  sign  judgment  even  though  the  com- 
mencement be  informal  (Vere  v.  Goldsborough,  1  Bing.  N.  C.  ^^63). 

If  a  plea  pleaded  as  an  answer  to  the  whole  of  a  count  leave  unanswered 
any  good  part,  the  pit.  will  have  judgment  on  demurrer  (Crump  v.  Adney,  1 
C.  &  M.  362).  A  declaration  contained  two  counts;  a  plea  commenced  by 
a  general  allegation,  that  the  pit.  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  the  defl. :  then  followed  matter  expressly  confined  to 
the  first  count,  with  a  verification  and  prayer  of  judgment,  whether  the  pit. 
ought  to  have  or  maintain  his  aforesaid  action  thereof;  the  record  then  went 
on  thus: — "And,  as  to  the  second  count,*'  &c.,  with  matter  expressly  con- 
fined to  that  count,  and  verification,  and  prayer  of  judgment,  as  before:  held, 
that  the  first  part  was  a  plea  pleaded  to  the  first  count  only,  though  infor- 
mally, and  was  good  on  demurrer  to  the  rejoinder. 

Time  and  Place.l  The  plea  should  follow  the  time  and  place  laid  in  the 
declaration,  unless  either  be  from  the  nature  of  the  case  material,  and  the 
gist  of  the  dispute,  and  by  pursuing  the  declaration  there  would  be  an  incon- 
guity  in  the  plea  in  this  respect  (1  Ch.  PI.  581 ;  2  Saund.  5  a,  n.).  In  point 
of  form,  in  trespass,  and  other  actions,  where  the  plea  necessarily  states  the 
trespass  to  have  been  committed  at  some  other  time  or  place  than  that  laid 
in  the  declaration,  it  is  proper  immediately  preceding  the  conclusion  of  the 
plea  to  allege,  that  the  supposed  trespasses  mentioned  in  the  plea  are  the 
same  as  those  whereof  the  pit.  hath  complained  (1  Ch.  PI.  581);  and,  where 
adopted,  if  the  plea  also  conclude  with  a  traverse,  that  the  defl.  was  guilty 
at  any  other  time  or  place,  the  pit.  may  demur  specially  (Com.  Dig.  Pleader, 
E,  31 ;  Bateman  v.  Woodcock,  Cro.  Jac.  372 ;  2  Saund.  5,  n.  3  ;  Mostyn 
V.  Frabrigas,  Cowp.  162;  1  Saund.  297;  Bell  v.  Wardell,  Willes,  202; 
Cardwarden  v.  Waikins,  5  M.  &  W.  333).  But,  when  it  is  unnecessary  and 
consequently  improper  to  vary  from  the  time  or  place  laid  in  the  declaration, 
and  the  declaration  and  plea  are  in  these  respects  conformable  to  each 
other,  the  qucR  est  eadem  need  not  be  inserted  (Skin.  887;  Com.  Dig, 
Pleader,  E,  31 ;  King  v.  Phippard,  Carth.  281 ;  2  Saund.  5,  6,  n.  1) ;  but, 
if  a  traverse  were  added,  the  plea  would  be  informal  (1  Ch.  PI.  582) ;  but  if 
the  traverse  were  defective,  it  would  be  rejected  as  surplusage  (lb. ;  Green 
V.  Goddard,  Salk.  641 ;  2  Saund.  5,  n.  3) ;  *but  an  unnecessary 
traverse  after  the  giuE  est  eadem  is  bad  on  special  demurrer  (Hem-  [  *662  ] 
boro  V.  Bayley,  3  Tyrw.  152 ;  Carwardine  v.  Watkins,  5  M.  & 
W.  333).  When  the  plea  varies  from  the  day  laid  in  the  declaration, either* 
the  averment  ofquce  est  eadevi,  or  the  traverse  of  the  lime  laid  in  the  decla- 
ration is  proper,  and  will  suffice ;  but  it  is  superfiuous  and  improper  to  have 
both  (I  Ch.  PI.  581,  n.  (6)  ).  The  averment  of  qtue  est  eadem  is  a  good 
traverse  of  the  place  in  the  declaration,  as  well  as  of  the  time  (Carwardine 
V.  Watkins,  supra). 

No  formal  defence  shall  be  required  in  a  plea,  and  it  shall  commence  as 
follows :  "  The  said  defl.,  by  ,  his  attorney  (or  in  person), 

says,  that,"  &c.  (R.  G.  H.  T.  4  Will.  IV.  r.  10).  The  above  rule  must  be 
observed,  for  a  variation  would  be  a  ground  for  a  summons  to  set  aside  the 
plea.  The  neglect  to  stale  that  defl.  pleads  by  attorney,  or  in  person,  would 
seem  to  be  the  subject  of  demurrer,  but  the  pleading  in  the  name  of  a  person 
who  is  not  an  attorney  will  not  entitle  the  pit.  to  sign  judgment  (Hill  v. 
Mills,  2  Dowl.  P.  C.  696).  If  an  infant  plead,  the  form  is  «  by  E,  F.,  ad- 
mitted by  the  said  court  here  as  guardian.**  The  appearance  of  an  infant, 
by  attorney,  is  error  of  which  the  defl.,  but  not  the  pit.  may  avail  himself 
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by  writ  of  error  (2  Saund.  117/,  n.  1 ;  212  a,  4,  5 ;  Bird  v.'Pegg,  6  B.  & 
Ad.  418) ;  defence  by  feme  covert  must  not  be  by  attorney  (2  Saund.  209  «). 
The  plea  should  also  be  in  the  name  of  an  attorney  of  the  proper  court 
(Barnes,  259) ;  but,  though  the  appearance  has  been  entered  in  the  name  of 
an  agent  to  a  country  attorney,  the  plea  may  be  in  the  name  of  the  principal 
attorney  (Buckle  v.  Rawlins,  2  B.  &  P.  11 1 ;  Barnes,  239) ;  it  ought  not,  how- 
ever, where  there  are  several  attorneys  in  partnership,  to  be  in  the  name  of  the 
iirm,  but  only  in  the  name  of  one  of  them  (4  East,  195).  If  the  matter  of 
defence  arise  afler  issue  joined,  it  must  be  pleaded  puis  darrien  continuance 
(4  East,  502) ;  and,  if  it  arise  after  trial,  an  audita  querela  is  the  only 
remedy.  '*  It  shall  not  be  necessary  to  state  in  a  second,  or  other  plea  or 
avowry,  that  it  is  pleaded  by  leave  of  the  court,  or  according  to  the  form  of 
the  Statute,  or  to  that  effect  (R.  G.  H.  T.  4  Will.  IV.  r.  11). 

Commencement  and  Conclusion  of  Pleadings,"]  Plea  to  the  further  main- 
tenance of  the  action,  payment  after  action  brought,  and  prayer  of  judgment 
if  the  pit.  ought  further  to  maintain  his  action.  Replication  (without  any 
commencement  of  pracludi  non),  a  traverse  of  the  payment :  held  bad  on 
special  demurrer  (Futvoye  v.  Stevens,  18  Law  J.  261,  Exch.  S.  P.,  How- 
.cutt  V.  Bonser,  ib.  262). 

Plea  of  privilege  by  an  attorney  alleging  that  he  was  an  attorney  of  the 
Court  of  Queen's  Bench,  and  not  an  attorney  of  the  Court  of  Exchequer. 
Replication,  that  the  defl.  was  an  attorney  of  the  Court  of  Exchequer,  con- 
cluding to  the  country  :  held  bad,  on  special  demurrer,  for  not  concluding 
with  a  verification  by  the  record  (Graham  v.  Ingleby,  2  Exch.  442 ;  6  D. 
&  L.  13). 

ConclusumJ]  The  plea  must  have  a  proper  conclusion,  which  is  either 
to  the  country»or  with  a  verification,  and  the  latter  is  either  of  matter  of  fact, 
or  of  matter  of  record  (Com.  Dig,  Pleader,  E.  28,  &c. ;  Knowles  v.  Stephens, 
1  C.  M.  ds  R.  26).  But  an  avowry,  or  cognizance  in  replevin,  need  not 
have  any  conclusion  (1  Saund.  348,  n.7 ;  1  Ch.  PI.  582 ;  Harvey  v.  Stokes, 
Willes,  6) ;  and  the  new  rules  have  not  altered  the  law  in  this  respect 
(Knowles  v.  Stephens,  1  C.  M.  &  R.  26) ;  but  special  traverses,  and  tra- 
verses with  an  inducement  of  affirmative  matter  shall  conclude  to  the  country, 
provided  that  this  regulation  shall  not  preclude  the  opposite  party  from  resort- 
ing over  to  the  inducement  where  the  traverse  is  immaterial  (R.  G.  H.  T,  7 
Will.  IV.  r.  13). 

»  A  plea  of  illegal  consideration  or  contract,  contrary  to  any  express  sta- 
tute, should,  like  a  declaration  on  a  statute  for  a  penalty  incurred,  in  strict- 
ness conclude  "  contrary  to  the  form  of  the  statute,"  yet  the  plea  may  be 
sustained  without  it  (Peate  v.  Dicken,  1  C.  M.  &  R.  427).  Where  there  is 
a  complete  issue  between  the  parties,  viz.  a  direct  affirmative  and  negative, 
the  plea  should  conclude  to  the  country  (1  Saund.  103,  n.  1 ;  Com.  Dig. 
Pleader,  E,  32 ;  2  Saund.  337,  n.  1, 196).  Although  the  plea  unnecessarily 
contains  a  formal  traverse  (1  Saund.  103  b;  Com.  Dig.  Pleader,  E,  33; 
see  R.  G.  H.  T,  7  Will.  IV.  r.  13 ;  Steph.  PI.  3rd.  ed.  236) ;  and  a  plea  in 

*bar  of  rien  in  arrear  to  an  avowry  for  rent,  should  so  conclude 
[  *663]    (Home  v.  Lewin,  1  Ld.  Rnym.  641) ;  whether  the  affirmative  be 

first  in  the  pleading,  and  the  negative  subsequent,  or  vice  versd 
(Skinner  V.  Kilby,  Carth.  88,  89;  Com.  Dig.  Pleader,  E.  3'^;  1  Ch.  PI. 
584).  And,  where  a  plea  puts  in  issue  matter  of  fact,  as  well  as  matter  of 
record,  it  should  conclude  to  the  country  (Com.  Dig.  Pleader,  E,  82 ;  3 
Mod.  39 ;  Say.  208 ;  Peter  v.  Stafford,  Hob.  244 ;  Curwen  v.  Fletcher,  1 
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Sira,  522 ;  Rowles  v.  Lusty,  4  Bing.  428 ;  see  Lucas  v.  Nockeljs,  4  Bing. 
729).  So,  if  it  conclude  with  a  special  negative  to  the  affirmative  in  the 
declaration  (Styles  v.  Pearson,  4  Esp.  255 ;  Com.  Dig.  Pleader,  E,  32 ; 
Watts  V.  Rosewell,  1  Salk.  274).  But,  not  where  there  is  not  a  direct 
negative  and  affirmative  (Vere  y.  Smith,  2  Lev.  5 ;  Com.  Dig.  Pleader, 
E,  32). 

To  a  declaration  containing  the  common  counts  the  ded.  pleaded  as  to 
part,  that  he  was  not  indebted ;  as  to  the  residue,  that  he  paid  it  before  the 
commencement  of  the  action,  and  concluded  to  the  country;  upon  special 
demurrer  to  the  last  plea,  held  bad  (Mark  v.  Rust,  4  Dowl.  P.  C.  206).  In 
assumpsit  the  de(l.  pleaded  as  to  145.  parcel,  &c.,  that  before  the  commence- 
ment of  the  suit  he  paid  the  same  to  the  pit.,  and  as  to  the  residue  of  the 
said  moneys,  that  he  did  not  promise  as  in  the  declaration  is  alleged,  and 
of  this  he  puts  himself  upon  the  country ;  special  demurrer  for  duplicity 
and  want  of  a  proper  conclusion,  with  a  verification :  held  bad,  and  that 
judgment  for  the  pit.  must  be  upon  the  whole  plea  (Ansell  v.  Smith,  3  Dowl. 
P.  C.  198). 

Whenever  new  matter  is  introduced  on  either  side,  the  pleading  must  con- 
clude with  a  verification  or  averment,  in  order  that  the  other  party  may 
have  an  opportunity  of  answering  it  (1  Saund.  103,  n.  1,  103  a,  n.  3;  Com. 
Dig.  Pleader,  E,  28,  32,  33 ;  Co.  Lit.  303  a ;  Finch,  359).  No  verification 
is  necessary  in  a  negative  pleading  (Com.  Dig.  Pleader,  E,  33  :  Millner  v. 
Cromnall,  1  Show.  338 ;  Sleph.  PI.  3rd  ed.  436 ;  Attwood  v.  Taylor,  1 
Man.  &  G.  282;  Bodenham  v.  Hill,  8  Dowl.  P.  C.  862;  Calvert  v.  Gordon, 
7  B.  &  C.  809). 

If  matter  of  record  in  this  country  be  pleaded  as  a  judgment  recovered 
for  the  same  demand,  &c.,  the  plea  should  conclude  with  a  proiU  patet  per 
recordum  and  a  verification  by  the  record ;  and  if  several  records  be  pleaded 
they  should  be  respectively  verified  (Cora.  Dig.  Pleader,  E,  29 ;  Morse  v. 
James,  WiUes,  126). 

A  plea  of  ntU  tiel  record  need  not  be  verified  (Obin  v.  Knott,  Fort.  334). 
Where  the  declaration  is  founded  on  matter  of  record,  which  is  traversed  in 
the  plea,  the  plea  should  not  in  general  conclude  to  the  country,  but  should 
allege  that  there  is  no  such  record,  and  usually  concludes  with  a  verification 
and  prayer  of  judgment,  si  actio,  &c.  (Sandford  v.  Rogers,  2  Willes,  114 ; 
1  Ch.  Pi.  583).  But  a  verification  appears  to  be  unnecessary  in  this  case, 
as  the  plea  is  in  the  negative  (lb. ;  Fanshaw  v.  Morrison,  I  Salk.  520).  If 
an  action  of  debt  be  brought  here  on  judgment  in  Ireland,  the  plea  of  nul 
tiel  record  must  conclude  to  the  country  (Collins  v.  Matthew,  5  East,  473 ; 
Harris  v.  Saunders,  4  B.  ds  C.  411).  Where  an  act  of  parliament  gives 
power  to  declare  in  a  particular  mode,  without  setting  forth  the  special  mat- 
ter, any  averment  necessary  to  support  the  action  must  be  taken  to  be  im- 
pliedly contained  in  the  declaration ;  therefore,  where  notice  is  necessary  to 
be  proved  before  the  pit.  can  recover,  a  plea  denying  such  notice  should 
conclude  to  the  country  (Edinburgh  and  Leith  Railway  Company  v.  Heb- 
blewhite,  6  M.  &  W.  707).  A  verification  seems  unnecessary  to  a  plea  of 
non  damnijkatus  (1  Ch.  PI.  583,  n.  («),  riens  per  descent  (lb.),  no  award 
made  (lb.),  no  memorial  enrolled  (lb.).  If,  by  mistake,  the  word  certify  be 
inserted  instead  of  verify ^  no  advantage  can  be  taken  of  the  mis- 
take *(Harvey  v.  Stokes,  Willes,  6).  A  plea  of  bankruptcy  [*664] 
under  the  statute,  though  introductory  of  new  matter,  should  pur- 
sue the  terms  of  the  act,  and  conclude  to  the  country  (Miles  v.  Williams,  1 
P.  Wms.  268;  Charlton  v.  King,  4  T.  R.  156;  Pitcher  v.  Martin,  3  B.  &  P. 
171 ;  Sheen  v.  Garrett,  6  Bing.  686). 
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To  a  set.  fa,  upon  a  reeognizanoe  against  bail  in  error,  if  the  deft,  plead 
that  the  judgment  is  pending,  and  not  determined,  he  need  not  conclade 
prout  patetf  the  pleading  being  in  the  negative  (Fanshaw  v  Morrison,  Salk. 
520).  The  usage  and^practice  of  the  court  is  not  matter  of  conclusion  to 
the  country,  for  such  usage  is  not  admissible  in  a  plea  that  pots  it  in  issue 
(1  Ch.  PI.  486,  584).  R.  G.  H.  T.  4  Will.  IV.  r.  9,  orders  that,  "in  a 
plea  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  of  the  whole 
action  generally,  it  shall  not  be  necessary  to  use  any  prayer  of  judgment, 
but  the  case  of  an  estoppel  is  excepted"  (see  Rattan  v.  Davis,  1  GaL  dr 
Dav.  21). 

A  dett.  has  a  right  to  give  evidence  in  support  of  his  plea,  on  which  aa 
issue  in  fbct  has  been  taken,  however  defective  such  plea  may  be  (Bowman 
▼.  Rosirow,  4  Nev.  &  M.  551). 

The  usual  prayer  ought  to  correspond  with,  and  be  founded  on  the  premi> 
ses  in  the  plea ;  but  a  mbtake  in  this  respect,  with  the  exception  of  pleas  in 
abatement,  afite^  Vol.  I.  p.  3,  will  not  vitiate ;  and  the  court  will,  ex  qficia^ 
give  judgment  in  favour  of  the  deft.,  according  to  the  substance  of  the 
plea,  without  reference  to  its  conclusion  (Le  Brett  v.  Papillon,  4  East,  502, 
609;  Powie  v.  Fuilerton,  2  B.  &  P.  420;  2  Saund.  210  d;  Rowles  v. 
Lusty,  p.  663). 

In  pleading  matter  of  estoppel,  the  deft.,  in  the  conclusion  of  his  plea, 
should  rely  on  it  (Co.  Lit.  303  h;  Com.  Dig.  Pleader,  E,  31,  Estoppel,  B; 
Dal.  68;  i  Saund.  325,  n.;  4  Willes,  13;  R.  G.  H.  T.  4  Will.  IV.  r.  9). 

Since  the  statute  4  Anne,  c.  6,  s.  1,  a  wrong  or  defective  conclusion, 
either  to  the  country  or  with  a  verification,  6ic.,  can  only  be  objected  to  as 
a  ground  of  special  demurrer  (2  Saund.  190,  n.  5;  Com.  Dig.  Pleader,  E, 
29,  32,  33;  1  Ch.  PI.  585;  Smith  v.  Smith,  5  Dowl.  P.  C.  84). 

In  an  action  against  husband  and  wife,  both  should  join  in  the  conclud* 
ing  part  of  the  plea  (Com.  Dig.  Pleader,  2  A,  3;  Watkinson  v.  Turner, 
Cro.  Car.  594). 

Signature,]  *'  It  shall  not  be  necessary  that  any  pleadings  which  con- 
clude to  the  country  should  be  signed  by  counsel'^  (R.  G.  H.  T.  2  Will.  IV. 
r.  107).  The  draft,  or  original  of  pleading,  which,  by  the  rules  of  plead- 
ing, ought  to  conclude  with  a  verification,  must  be  signed  by  counsel  (Salter 
V.  Ponslord,  8  Dowl.  P.  C.  435;  Stevens  v.  Angell,  1  D.  &  L.  150;  Thomp- 
son V.  Nicholas,  10  M.  &  W.  230);  otherwise,  when  the  time  for  pleading 
is  expired,  the  pit.  may  treat  the  plea  as  a  nullity,  and  sign  judgment  (Ma- 
cher  V.  Billing,  1  C.  M.  &  R.  577 ;  Hockley  v.  Sutton,  2  Dowl.  P.  C.  700) 
upon  the  whole  declaration,  even  where  the  special  plea,  requiring  signa- 
ture, is  confined  to  part  of  the  declaration,  and  there  are  other  pleas  answer- 
ing the  residue  which  require  no  signature  (Macher  v.  Billing,  3  Dowl.  246; 
Shield  v.  Quick,  8  M.  &  W.  289).  Counsel's  signature  is  not  required  to 
the  common  plea  of  deft/s  bankruptcy,  because  it  concludes  to  the  country; 
but  a  plea  ol  the  Statute  of  Limitations  requires  signature  (Macher  v.  Bil- 
ling, 1  C.  M .  &  R.  577 ;  Roberts  v.  Howard,  9  M.  &  W.  838).  Pleas  of 
caniperuU  ad  diem^  infancy,  Hberum  tenemefUum,  ne  unques  executor^  dlic., 
nul  tiel  record,  to  debt,  on  judgment  or  recognizance  of  bail,  per  minas; 
plerie  culministravU  riens  per  descent,  solvit  ad  diem^  son  assauU  demesne^ 
do  not,  in  Queen's  Bc^nch  and  Exchequer,  require  signature  (Thompson  v. 
Nicholas,  10  M.  &  W.  330 ;  Reed  v.  Spurr,  2  M.  &  W.  76 ;  Tidd,  Pr.  9th 

ed.  *671  ;  Arch.  Pr.  247);  but  in  the  Common  Pleas  thi  y  must 
[  ^665  ]    all  be  signed  except  comperuit  ad  diem  and  solvit  ad  diem  (Tidd, 

Pr.  672) ;  and  demurrers,  whether  general  or  special,  must  be 
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signed  (R.  6. 18  Car.  II.;  Tidd,  Pr.  696.    As  to  signing  pless  added,  see 
Badman  v.  Pugfa,  5  Man.  d^  G.  881 ;  see  Arch.  Pr.  267). 

Several  Fieas.']  By  the  4  Anne,  c.  16,  as.  4  and  5,  it  is  enacted, ''  that  a 
defl.  or  tenant  in  any  action  or  suit,  or  a  pit.  in  replevin,  in  any  court  of 
record,  may,  with  leave  of  the  court,  plead  as  many  pleas  as  he  may  think 
necessary,"  with  a  proviso  that  nothing  in  the  act  shall  extend  to  any  writ, 
hill,  action,  or  information  upon  any  penal  statute.  Several  pleas,  avowries, 
and  recognizances,  founded  on  one  and  the  same  principal  matter,  but  varied 
in  statement,  description,  or  circumstances  only,  are  not  to  be  allowed  (R. 
G.  H.  T.  4  Will.  IV.). 

Pleas  Q^  solvit  ad  diem  and  solvit  post  diem  Sire  both  pleas  of  payment,  varied 
in  the  circumstance  of  time  only,  and  are  not  to  be  allowed;  but  pleas  of  pay* 
ment,  and  of  accord  and  satisfaction,  or  of  release,  are  distinct,  and  are  to  be 
allowed.  Pleas  of  an  agreement  to  accept  the  security  of  a  third  person,  in  the 
discharge  of  the  plt.'s  demand,  and  of  an  agreement  to  accept  the  security  of  C* 
D.  for  the  like  purpose,  are  also  distinct,  and  to  be  allowed.  But  pleas  of  an 
agreement  to  accept  the  security  of  a  third  person  in  discharge  of  the  plt^s 
demand,  and  of  the  same  agreement,  describing  it  to  he  an  agreement  to  for* 
hear  for  a  time  in  consideration  of  the  same  security,  are  not  distinct,  for 
they  are  only  variations  in  the  same  statement  of  one  and  the  same  agree- 
ment, whether  more  or  less  extensive,  in  consideration  of  the  same  security, 
and  not  to  be  allowed.  In  trespass  g.  c.f,j  pleas  of  soil  and  freehold  of  the 
deft,  in  the  locus  in  quo^  and  of  the  deft.'s  right  to  an  easement  therein ; 
pleas  of  right  of  way,  of  common,  of  pasture  of  common,  of  turbary,  and  of 
common  of  estovers,  are  distinct,  and  are  to  be  allowed.  But  pleas  of  right 
of  common  at  all  times  of  the  year,  and  of  such  right  at  particular  times,  or 
in  a  qualified  manner,  are  not  to  be  allowed.  So  pleas  of  right  of  way  over 
the  locus  in  guoj  varying  the  termini  or  the  purposes,  are  not  to  be  allowed. 
Avowries  for  distress  for  rent,  and  for  distress  for  damage  fea^nt,  are  to  be 
allowed;  but  avowries  for  distress  for  rent,  varying  the  amount  of  rent 
reserved,  or  the  time  at  which  the  rent  is  payable,  are  not  to  be  allowed.  The 
examples  in  this  and  other  pleas  specified  are  given,  as  some  instances  only 
of  the  application  of  the  rules  to  which  they  relate;  but  the  principles  contained 
in  the  rules  are  not  to  be  considered  as  restricted  by  the  examples  specified  (lb.). 

The  rules  of  H.  T.  4  Will.  IV.,  made  by  virtue  of  8  &  4  Will.  IV.,  c. 
42,  are  to  he  construed  in  the  same  manner  as  an  act  of  parliament  (Bastard 
v.  Smith,  5  Ad.  &  E.  827). 

The  liberty  to  plead  several  pleas  is  confined  to  the  superior  courts  of 
record ;  and  therefore,  if  in  the  other  courts  of  record,  as  the  county  court, 
the  defl.  plead  two  or  more  pleas,  the  pit.  may  demur  for  duplicity  (1  Ch. 
Pi.  667).  Where  a  deft,  in  a  county  court  pleaded  the  general  issue  and  a 
set-ofi*the  pit  treated  the  latter  as  a  nullity,  and  replied  only  to  the  first,  and 
obtained  a  verdict  and  judgment:  held,  on  writ  of  false  judgment,  that,  as 
the  deft,  could  not  plead  several  pleas,  and  the  first  was  complete  in  itself, 
the  second  was  surplusage,  the  pit.  was  justified  in  taking  no  notice  of  it, 
and  judgment  was  afinrmed  (Chitty  v*  Dendy,  1  H.  &  W.  619 ;  8  Ad.  &  B. 
319 ;  see  Morgan  v.  Lakup,  3  Stra.  1044 ;  Hayrick  v.  Roster,  4  T.  R.  701 1 
Tidd.  Pr.,  9th  ed.  686). 

^Before  the  Reg.Gen.,<tfpra,  the  deft,  was  not  allowed  to  plead 
nan  astumffsU  (M'Clellan  v.  Howard,  4  T.  R.  194),  or  non  est  [  *666  ] 
factum  (Jenkins  v.  Goward,  6  T,  R.  95),  to  the  whole  declaration, 
and  s  tender  as  to  part ;  for  one  of  these  pleas  goes  to  deny  that  the  pit.  ever 
had  any  cause  of  action  and  the  other  partially  admits  it ;  *but  the  deft,  was 
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allowed  to  plead  nan  assumpsU^  aod  the  Stock-jobbing.Act  (Shaw  y.  Eyer- 
est,  1  B.  &  P.  222;  1  Moo.  6^  P.  146);  or  non  assumpsit,  and  alien  enemy 
(lb.  D.  (a) ;  2  B.  &  P.  72).  Nor  could  he  plead  non  est  factum,  and  rely 
on  some  other  of  his  pleas,  on  matter  which  necessarily  imported  the  exe- 
cution of  the  deed  (Crighton  v.  Ritchie,  3  Taunt.  385). 

The  queen  is  not  bound  by  the  3  &  4  Will.  4,  c.  42,  nor  the  above  rales; 
and,  where  she  is  ph.,  the  deft,  cannot  plead  double  without  leave  of  the 
attorney-general  (R.  v.  York  (Archbishop  of),  Willes,  533;  R.  v.  Ledwall, 
Forr.  57 ;  R.  v.  Bowdley,  1  P.  Wms.  220). 

So,  the  defl.  cannot  plead  several  pleas  to  an  infbrmalion  of  intrusion,  or 
in  qtiore  impedit  where  the  queen  is  a  pit.  (lb. ;  Att.-Gen.  v.  Allgood,  Park. 
1 ;  lb.  10;  Att-Gen.  v.  Donaldson,  7  M.  &  W.  422);  nor  in  a  sci.  fa.  for 
a  debt  due  to  the  queen  (R.  v.  Hatchell,  Forrest  67 ;  Attorney-General  v. 
Allgood,  Park.  1).  He  may  now  plead  several  in  an  information  in  the 
nature  oTquo  warranto,  and  in  prohibition  (32  Geo.  III.  c.  58;  1  Will.  IV. 
c.  21 ;  see  Reg.  v.  Bradley,  1  P.  Wms.  220 ;  Hall  v.  Maule,  5  Nev.  &  M. 
455 ;  4  Ad.  &  E.  283) ;  and  where  the  plt.'s  title  to  an  advowson  was 
traced  in  quare  impedit,  through  a  period  of  two  centuries,  and  the  deft.'s 
claim  arose  on  the  alleged  invalidity  of  a  deed  of  1672,  the  court  would  not 
allow  him  to  traverse  all  the  allegations  in  the  declaration,  or  to  plead  more 
pleas  than  were  necessary  to  contest  the  deed  (Gully  v.  Exeter  (Bishop  of), 
4  Bing.  525 ;  5  ib.  42).  So,  in  covenant  against  an  executor  on  an  inden- 
ture of  lease  the  defl.  could  not  pleud,  \3i&sa^<^%  pkne  administravil,  andjpfenf 
administraxiz  before  he  had  notice  of  the  indenture,  pleas  o£plene  admims- 
travii  before  he  had  notice  of  the  breach  of  covenant  and  payment  to  the 
residuary  legatees  before  he  had  notice  of  the  indenture  (Davis  v.  Black  well, 

8  Bing.  5.).  In  an  action  by  a  reversioner  against  assignees  of  a  bank- 
rupt for  several  breaches  of  covenant  in  a  lease,  the  Court  of  Common  Pleas 
would  not  permit  the  deft,  to  plead  non  est  factum,  and  also  that  the  premi- 
ses did  not  come  to  them  by  assignment  (Whale  v.  Lenny,  5  Bing.  12). 

The  main  object  of  the  new  rules  is  to  prevent  the  same  defence  from 
being  pleaded  in  different  forms,  so  that  several  pleas  will  now  be  allowed 
in  all  cases  unless  they  contain  the  same  matter  of  defence,  or  are  not  calcu- 
lated to  meet  the  real  justice  of  the  case  (Brighton  Railway  Company  v. 
Wilson,  6  Bing.  N.  C.  137);  although  inconsistent,  unless  they  are  grossly 
so,  or  are  evidently  pleaded  to  vex  and  harass  the  pit.  (Griffiths  v.  Roberts, 

9  Dowl.  674;  Triebnerr  v.  Duerr,  1  Bing.  N.  C.  266,  per  Tindal,  C.  J.; 
see  Hunt  v.  Betts,  1  Hodg.  6 ;  Wilkinson  v.  Smale,  3  Dowl.  P.  C.  564 ; 
Chitty  V.  Hume,  13  East,  255;  Anon.  3  Bing.  635;  Gully  v.  Exeter 
(Bishop  of)  4  Bing.  525 ;  5  Bing.  42 ;  Thompson  v.  Jackson,  8  Dowl. 
591 ;  and  see  Steele  v.  Sterry,  1  Sco.  101 ;  Hunt  v.  Bell,  3  Dowl.  P.  C. 
133,  135,  415;  Lockhard  v.  Cooper,  ib.  415;  Thompson  v.  Bradbury,  1 
Bing.  N.  C.  326). 

So,  defl.  may  plead  several  pleas  where  they  raise  distinct  defences, 
although  founded  on  one  and  the  same  transaction  (Temple  v.  Eeilly,  9 
Dowl.  162).  The  court  on  application  to  plead  several  pleas,  will  not  dis- 
cuss the  truth  of  the  proposed  pleas,  or  whether  they  are  good  in  law, 
although  if  evidently  bad  they  will  not  be  allowed  (Johnstone  v.  Enowles,  1 
Dowl.  N.  S.  30 ;  Batty  v.  Foulkes,  7  Dowl.  P.  C.  839 ;  *Ben- 
[  *667  ]  ley  v,  Cathray,  1  Dowl.  N.  S.  456).  Since  these  rules  the  follow- 
ing  pleas  have  not  been  allowed  to  be  pleaded  together;  viz.,  non 
assumpsit,  and  that  the  goods  were  sold  under  a  special  contract  upon  con- 
ditions not  complied  with  (Garder  v.  Alexander,  3  Dowl.  P.  C.  146).* 

In  an  action  for  railway  calls,  that  jaotioe  of  the  making  of  the  calls  was 
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not  given  in  the  manner  required  by  the  act,  and  that  no  time  and  place  were 
appointed  for  payment  of  the  calls,  with  nunquam  indebitatus,  and  that  the 
def).  was  not  a  proprietor  (London  and  pirmingham  Railway  Company  v* 
Wilson,  6  Bing.  N.  C.  137  ;  see  Edinburgh  and  Leilh  Railway  Company  v. 
Hebble white,  6  M.  dr.  W.  707).  So,  together  with  nunqtiam  inddnUUus, 
and  not  a  proprietor,  that  defl.  had  forfeited  his  share  before  the  calls  in 
question  were  made,  or  that  he  had  forfeited  his  shares,  and  ceased  to  be 
proprietor  afler  the  calls,  and  before  action  (London  and  Birmingham  Rail- 
way Company  v.  Fairclough,  6  Bing.  N.  C.  270;  see  ante,  p.  646).  In  an 
action  for  not  accepting  railway  shares,  that  the  contract  was  for  goods,  and 
that  there  was  no  note  in  writing,  and  that  the  contract  was  for  an  interest 
in  land  (Sykes  v.  Reeves, 6  Dowl.  P.  C.  385;  see  "Assumpsit;"  "Debt;" 
"  Gbneral  Issub").  In  an  action  on  a  policy  upon  a  ship  and  cargo,  that 
the  policy  had  been  made  by  fraud,  that  the  defl.'s  promise  and  subscription 
to  the  policy  had  been  obtained  by  fraud;  that  an  inconsiderable  portion  only 
of  the  cargo  had  been  put  on  board  as  a  cloak  and  pretence  for  effecting  a 
policy,  and  with  the  intent  of  defrauding  the  underwriter  in  the  event  of  the 
loss  of  the  ship;  that  an  inconsiderable  portion  only  of  the  cargo  was  loaded 
on  board  with  intent  that  it  might  appear  to  constitute  a  valuable  cargo,  and 
with  the  intent  that  it  should  be  lost  by  fraud,  as  they  were  substantially 
pleas  of  fraud  (Reid  v.  Dew,  2  Dowl.  N.  S.  543).  To  an  agreement  to  pur- 
chase and  deliver  within  a  certain  time  etchings  of  certain  drawings  to  be 
supplied  by  the  pit. ;  that  pit.  did  not  supply  the  drawings  ;  that  he  did  not 
supply  them  within  a  reasonable  time,  and  that  he  delivered  drawings  unfit 
and  improper  for  the  purpose ;  but  he  was  allowed  to  plead  one  of  them,  at 
his  election,  with  non  assumpsit^  that  he  delivered  unfit  and  improper  draw- 
ings ;  that  defl.  was  hindered  by  the  act  of  God  from  preparing  and  delivering 
etchings  within  the  stipulated  time,  and  a  dispensation  of  the  performance 
(Griffiths  V.  Roberts,  9  Dowl.  P.  C.  674).  In  an  action  by  indorsee  against 
the  acceptor  of  a  bill,  that  he  did  not  accept,  and  that  the  bill  was  not 
properly  stamped  (Dawson  v.  Macdonald,  2  M.  &;  W.  26). 

The  court  refused  to  allow  a  plea  that  the  defl.  had  probable  cause,  with 
not  guilty  in  an  action  for  malicious  prosecution  (Cotton  v.  Brown,  3  Ad.  & 
£.  312) :  not  guilty  puts  the  want  of  probable  cause  in  issue  (lb.). 

A  defl.  will  not  be  permitted  to  plead  the  general  issue,  and  also  a  plea  of 
justification,  where  a  statute  allows  him  to  give  the  special  matter  in  evidence, 
under  the  general  issue  (Neale  v.  Mackenzie,  4  Tyrw.  670;  Ross  v.  Cliflon, 
11  Ad.  &  E.  631 ;  Legge  v.  Boyd,  1  Man.  &  G.  898;  Fisker  v.  Thames 
Grand  Junction  Canal  Company,  5  Dowl.  P.  C.  773 ;  Neale  v.  Mackenzie, 
1  C.  M.  &  R.  61 ;  Twigg  v.  Potts,  ib.  89 ;  Harker  v.  Nye,  ib.  258).  In 
the  Common  Pleas  a  second  perplexing  plea  containing  matter  which  might 
be  given  in  evidence  under  the  general  issue,  is  not  allowed  to  be  pleaded 
therewith  (Hammond  v.  Teague,  6  Bing.  197).  In  case  for  the  infringement 
of  a  patent  for  improvement  in  cards,  the  deh.  will  not  be  allowed  to  plead 
that  the  article  in  respect  of  which  the  patent  was  granted  was 
generally  known  previously,  and  that  the  allej^ed  ^improvements  [  *668  ] 
were  not  an  invention  in  respect  of  which  a  patent  could  lawfully 
be  granted;  and  a  similar  plea  as  to  part  of  the  alleged  invention,  with  a  plea 
that  the  invention  was  not  a  new  manufacture  within  the  meaning  of  the 
statute  21  Jac.  I.  c.  3,  as  the  defence  which  the  defls.  were  desirious  of  setting 
up  under  the  1st  and  2nd  pleas,  might  be  set  up  under  the  last  (Walton  v. 
Bateman,  4  Sco.  N.  R.  397).  A  plea  that  the  deA.  was  not  detained  in  custody 
as  allied  in  the  declaration,  was  held  not  to  be  such  a  vexatious  and  frivolous 
plea  as  to  deprive  the  deft,  of  his  right. to  plead  the  general  issue,  there  being 
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an  affidavit  of  merits  (R.  v.  Kingston,  8  Dowl.  P.  C.  159).  The  court 
allowed  the  assignees  of  a  bankrupt  to  plead  in  covenant  of  a  lease,  1st,  that 
the  lessee's  interest  did  not  pass  to  them ;  2nd1y,  that  they  renounced  the 
term  in  time  to  be  dischargrd  from  the  covenants  (Thompson  v.  Bradbury, 
I  Bing.  N.  C.  326).  Pleas  of  non  assumpsit  and  part  payment  will  not  be 
allowed  together;  nor  a  plea  of  warranty  with  sample,  and  a  plea  founded 
on  the  warranty  implied  in  law  (Steele  v.  Slerry,3  Dowl.  P.C.  133).  Two 
pleas  to  an  action  of  trespass  g.  c,/,  the  one  justifying  under  a  custom  for 
all  tinners  to  make  trenches  in  lands  for  conveying  water  for  the  better  work- 
ing of  a  stannary,  and  the  other  alleging  the  custom  to  be  upon  making  com- 
pensation for  the  injury  done,  cannot  be  pleaded  together  (Bastard  v.  Smith, 
6  Ad.  &  E.  827). 

In  an  action  against  a  sheriff  for  a  false  return  of  nulla  bona  the  defence 
being  the  bankruptcy  of  the  debtor,  the  court  refused  to  allow  the  deft« 
to  plead  together  two  pleas,  one  traversing  the  allegation  that  the  deft, 
seized  the  goods  of  the  debtor,  the  other  setting  forth  dates,  6ic.  of  the  act 
of  bankruptcy  and  the  fiat,  the  former  having  been  prior,  the  latter  sub- 
sequent to  the  seizure  (Wright  v.  Jameson,  3  M.  &  W.  44).  In  an  action 
by  the  first  indorsee  against  the  maker  of  a  promissory  note:  held,  first,  that 
a  plea  denying  the  note  to  have  been  obtained  by  fraud,  and  that  the  pit. 
took  it  with  knowledge  of  the  fraud,  ought  not  to  be  allowed  with  a  plea 
stating  facts  showing  fraud  and  want  of  consideration  for  the  making  of  the 
note,  that  the  pit.  was  party  to  the  fraud,  and  that  the  indorsement  was  without 
consideration ;  secondly,  that  a  plea  alleging  that  the  note  was  given  to  the 
payee  for  a  specific  purpose  only,  and  that  it  was  aflerwards  indorsed  to  the 
pit.  contrary  to  such  purpose  in  fraud  of  the  deft.,  and  without  consideration, 
ought  not  to  be  allowed  with  a  plea  staling  this  note  to  have  been  given  by 
the  deft,  to  payee  to  indemnify  him  against  any  loss  which  might  arise  under 
a  sale  of  a  certain  estate,  that  no  loss  had  arisen,  and  that  there  was  no  con- 
sideration for  the  indorsement;  thirdly,  that  the  last-mentioned  pleas  ought 
not  to  be  allowed  together  with  a  plea  setting  up  a  collateral  agreement  on 
the  terms  of  which  the  payee  held  the  note,  and  who  contrary  to  good  faith 
indorsed  it  to  the  pit.,  and  took  with  it  knowledge  of  the  terms  on  which  it 
was  held,  and  without  consideration;  fourthly,  that  the  two  last  might  be 
allowed  if  the  words  ''  whhout  consideration''  were  struck  out  of  the  latter 
(Burvan  v.  Tanner,  8  Dowl.  P.  C.  870).  Declaration  in  case  alleged  that 
pit.  was  possessed  of  rooms  of  which  the  deft,  was  entitled  to  the  reversion, 
and  that  pit.  also  had  a  right  of  way  to  certain  outhouses  in  which  he  had 
been  obstructed  by  the  deA.  The  deft,  was  allowed  to  plead  first,  not  guilty ; 
secondly,  leave  and  license;  thirdly,  a  traverse  of  the  plt.'s  possession,  and 
fourthly,  a  traverse  of  the  plt.'s  right  of  way. 

In  an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange,  the  court 
allowed  def\.  to  plead :  first,  denying  the  acceptance ;  secondly, 
[  *669  ]  denying  the  indorsement;  thirdly,  a  special  plea,  showing  *plt. 
jointly  liable;  fourthly,  that  drawer  and  defts.  were  in  partnership, 
and  that  the  bill  was  accepted  by  one  of  them  in  fraud  of  the  other;  fifthly, 
that  drawer,  having  notice,  indorsed  it  aHer  it  became  due?  sixthly,  that  the 
bill  was  indorsed  to  pit.  for  his  accommodation;  se^venthly,  that  bill  was 
drawn  for  accommodation  of  drawer;  eighthly,  a  similar  plea  alleging  the 
bill  to  have  been  indorsed  by  fraud  and  covin  (Bally  v.  Foukes,  7  Dowl.  P. 
C.  839). 

Where  the  contract  declared  upon  is  (he  legal  result  of  facts,  and  not  in 
writing,  a  deft,  will  be  allowed  to  plead  several  pleas,  showing  that  there 
was  no  contract  in  the  terms  stated,  and  as  he  may  not  know  what  the  legal 
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•Sect  of  his  arraogement  with  the  pit.  may  be,  he  will  be  allowed  to  plead 
several  pleas,  showing  that  he  has  not  broken  the  contract,  or  to  ofier  such 
excuse  for  the  breaches  as  he  is  able  (Prendergast  v.  Compton,  1  Jur.  986). 

In  an  action  against  an  attorney  for  negligence  in  procuring  insufficient 
security  upon  an  advance  of  money,  per  quad  the  pit.  lost  the  money :  the 
court  allowed  the  deA.  to  plead  in  addition  to  nan  assumpsit^  and  several 
other  pleas,  that  the  loss  was  not  the  result  of  the  alleged  negligence  (Wright 
V.  Newton,  3  Sco.  595).  A  plea  that  a  guarantee  was  not  in  writing,  may 
be  pleaded  with  nan  assumpsU  (Carpenter  v.  Briggs,  1  W.  H.  &  H.  103). 

Where  the  same  facts  and  circumstances  are  differently  stated  in  distinct 
pleas,  the  rule  applies;  but,  where  the  same  facts  lead  to  different  conclusions 
in  law,  it  is  material  to  the  deA.,  and  it  is  of  advantage  to  the  pit.  that  the 
different  views  of  the  facts  which  are  relied  on,  should  be  put  upon  the  record, 
per  Tindal,  C.  J.,  in  Curry  v.  Arnott,  7  Dowl.  P.  C.  250).  So,  an  action 
for  infringing  a  patent,  to  part  of  which  a  disclaimer  had  been  entered  under 
5  &  6  Will.  IV.  c.  83,  similar  pleas  to  the  whole  invention,  and  to  the  Un- 
disclaimed  part,  will  not  be  allowed  (Clark  v.  Kenrick,  1  D.  &  L.  392). 
The  court  have  refused  to  allow,  as  one  of  several  pleas,  a  plea  of  bank- 
ruptcy of  a  public  officer,  which  was  proposed  to  be  pleaded  in  bar  of  action 
(Steward  v.  Dunn,  2  Dowl.  N.  S.  742).  "  If  the  deft,  had  come  before  the 
learned  judge  with  a  plea  framed  specially  to  exempt  the  del),  personally 
from  execution  ;  for  instance,  a  special  plea  of  exemption  in  analogy  to  the 
old  form  of  proceeding,  where  a  party  had  become  bankrupt  a  second  time, 
and  had  not  paid  fifteen  shillings  in  the  pound  under  the  second  commission, 
the  learned  judge  would  have  exercised  his  opinion  upon  it,  and  possibly, 
though  I  do  not  say  positively  how  that  would  be,  he  might  have  allowed 
such  a  plea,"  per  Parke,  B.  (lb.).  It  seems,  that  in  an  action  against  the 
defl.  as  the  public  officer  of  a  banking  company,  the  court  will  not  allow  as 
one  of  several  pleas,  a  plea  that  the  defl.  ceased  to  be  such  public  officer 
before  the  commencement  of  the  action,  without  an  affidavit  of  its  truth,  and, 
in  such  an  action  upon  a  bill  of  exchange,  where  it  was  proposed  to  plead, 
first,  the  defl.'s  bankruptcy ;  secondly,  that  he  had  ceased  to  be  a  public  offi- 
cer before  the  action  was  commenced ;  and,  thirdly,  that  the  company  did 
not  indorse  the  bill ;  the  court  ordered  the  first  two  pleas  to  be  struck  out 
upon  the  pit.  undertaking  not  to  take  out  execution  against  the  defl.'s  private 
estate  (Wood  v.  Marston,  7  Dowl.  P.  C.  865).  So,  in  a  similar  action,  the 
court  refused  to  allow  a  traverse  of  the  def).  being  the  registered  public  offi- 
cer of  the  company  to  be  pleaded  with  pleas  to  the  merits  of  the  action  (Need- 
ham  V.  Law,  11  M.  <k  W.  400).  In  an  action*  on  a  cheque,  the  defl.  cannot 
plead  that  the  cheque  was  not  stamped,  with  a  plea  which  admitted  the  making 
of  it  (Jenkins  v.  Creech,  5  Dowl.  P.  C.  293). 

*ri€€LS  by  several  Defendants.']  Several  defls,  may  join  in  the 
same  plea,  or  they  may  sever ;  and  one  defl.  may  plead  in  abate-  [  *670  ] 
ment,  another  in  bar,  and  the  other  may  demur,  except  in  an  action 
against  husband  and  wife,  when  the  husband  must  join  in  the  plea  with  his 
wife  (Com.  Dig.  Pleader,  2  A,  3 ;  Watson  v.  Thorpe,  Cro.  Jac.  289 ;  Thomp- 
son V.  Newsom,  ib.  268).  And,  by  way  of  defence,  two  may  join,  although 
the  subject  matter  of  their  plea  be  several,  as  in  an  audita  qtderela  (Worsley 
V.  Charnock,  Cro.  El.  473J;  or  though  their  different  defences  may  be  in- 
consistent (Fitch  V.  Rawling,  2  H.  Bl.  396).  And  in  trespass  against  two 
for  a  battery,  they  may  jointly  plead  that  the  deA.  assaulted  them,  and  that 
they,  in  self-defence,  beat  the  pit.,  or  they  may  sever  (2  Vin.  Abr.  76,  pi. 
14);  or  they  may  jointly  plead  that  they  were  servants  of  N.,  and  committed 
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the  assault  in  his  defence  (1  Ch;  PI.  593).  So,  two  may  jointly  justify  an 
arrest  under  a  joint  warrant  (lb.);  and  one  of  several  defls.  may  plead  not 
guilty,  and  the  other  a  justification  as  his  servant ;  for  one  de(t  canDot,  by 
pleading,  oust  the  other  of  his  defence  (2  Mod.  67). 

Joint»tenants  and  co-parceners  must  join  in  an  avowry;  and  a  cognisance 
as  their  bailiff,  should  be  for  the*  entire  rent  (Bac.  Abr.  Joint-Tenant,  E ; 
Harrison  v.  Barnby,  5  T.  R.  246 ;  1  Ch.  PI.  592).  But  tenants  in  common 
must  sever,  aqd  the  avowry  of  each  must  be  de  una  medietaU  of  tbe  whole 
rent,  and  not  of  a  certain  tfum,  which  atnounts  to  a  moiety  (1  Ch.  Pi.  593, 
post^  '^Reflbvin  ;"  aUter^  in  covenant  for  rent,  Henniker  v.  Turner,  4  B.  & 
C.  157). 

Where  an  action  is  against  one  of  several  tenants  in  common,  he  should 
avow  for  his  own  proportion,  and  in  general  he  makes  recognisances  as 
bailiff  of  his  companion  for  the  residue  (Harrison  v.  Barnby,  «t(pra;  Kitchen 
V.  Barkley,  1  Lev.  109);  or  he  may  avow  only  for  his  undivided  share  of 
the  rent  (Harrison  v.  Barnby,  supra;  Culley  v.  Spearman,  2  R-Bl.  387). 
If  three  tenants  in  common  distrain  thirty  beasts,  it  is  said  they  should  avow 
separately  for  ten  (ib.  1  Qh.  PI.  693) ;  and  one  tenant  in  common  cannot 
avow  alone  for  taking  cattle  damage  feasant^  but  he  ought  also  to  make 
cognisance  as  bailiff  of  his  companion  (Culley  v.  Spearman,  £»pra) ;  and 
where  two  persons  are  def\s.  in  replevin,  they  cannot,  it  seems,  make  several 
avowries  in  their  own  right  for  distinct  matters ;  thus,  if  one  avow  for  rent 
service,  and  the  other  for  rent  charge,  both  the  avowries  shall  abate,  for  the 
court  would  be  in  doubt  to  which  of  them  a  return  should  be  awarded  (5  Co. 
19  a,  38  6;  1  Ch.  PI.  593). 

Several  persons  having  several  estates  cannot  join  in  prescribing,  because 
the  prescription  of  one  does  not  concern  the  other  (1  Ch.  PL  593).  Though 
an  exception  has  been  allowed  when  two  persons  commit  a  joint  trespass  (1 
Ch.  PI.  594). 

Personal  defences,  as  coverture,  infancy,  &c.,  should  be  pleaded  sepa- 
rately. 

If  a  plea  be  double,  the  replication  may  answer  each  matter  of  defence 
(Roscoe  V.  Vy  vyan,  1  Dowl.  N.  S.  939). 

Where  two  defls.  join  in  a  plea,  which  is  sufficient  for  one,  but  not  for  tbe 
other,  the  plea  is  bad  as  to  both,  as  it  cannot  be  severed,  and  be  said  that 
one  is  guilty,  and  the  other  not,  when  they  all  put  themselves  on  the  same 
terms  (1  Saund.  28  n.  2;  Duffield  v.  Scott,  3  T.R.  376;  Phillips  v.  Biron, 
1  Stra.  509 ;  Smith  v.  De  Bouchier,  2  Stra.  994 ;  Middleton  v.  Price,  ib. 
1184 ;  Parsons  v.  Lloyd,  3  Wils.  344  ;  Grant  v.  Bagge,  3  East,  132 ;  Collins 
v.  Keith  (Lord),  2  East,  263).  But  this  rule  does  not  apply  where  the  ob-' 
jection  to  the  plea  is  merely  on  the  ground  of  surplusage  (Duffield  v.  Scott, 
supra). 

If  several  executors  join  in  the  same  plea  of  pleneae^inistravit, 
[  *671  ]  *each  will  only  be  liable  to  pay  the  assets  found  by  the  jury  to  be 
in  his  own  hands,  though  it  is  more  usual  for  each  executor  to 
plead  his  separately  (1  Saund.  336  n.  10).  In  trespass  against  several  def\s., 
if  it  be  expected  that  one  of  them  will  be  acquitted,  and  that  the  others  will 
be  found  guilty,  it  is  advisable  for  the  former  to  plead  separately  (1  Ch.  Bl. 
594). 

If  the  defis.  join  in  the  plea,  and  it  is  in  the  singular  number,  it  will  be 
bad  on  demurrer  (Forde  v.  Edgecome,  Lut.  1631 ;  Com.  Dig.  Pleader,  E, 
36).  In  the  same  manner  that  a  defective  declaration  may  be  aided  at  com- 
mon law  by  the  plea,  or  aAer  verdict,  so  a  defective  plea  may  be  aided  in 
many  cases  by  the  replication  or  verdict ;  and  the  Statute  of  Jeofails,  and 
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that  for  the  amendment  of  the  law,  also  aid  many  mistakes  after  verdict  or 
judgment  (Com,  Dig.  Pleader  E,  87, 38, 39 ;  Vin.  Abr.  Replication ;  4  Anne, 
c.  16 ;  1  Saund.  228,  a,  n.  1 ;  see  "  Varianck"). 

The  pit.  may  in  nn  action  ex  delicto  against  several  defts.  enter  ^,  ncUe 
prosequi  as  to  one  of  them  (Greaves  v.  Rolls,  1  Salk.  467 ;  Dale  v.  Eyre,  1 
Wiis.  306).  But  in  actions  ex  contractu^  unless  the  defence  be  merely  in 
the  personal  discharge  of  one  of  the  defts.  a  noUe  prosequi  cannot  be  entered 
^fi  to  one  of  the  defts.,  without  discharging  the  others,  for  the  cause  of  action 
is  entire  and  indivisible  (Noke  v.  Chiswell ;  1  Wils.  89 ;  Bovill  v.  Wood,  2 
M.  &  S.  23 ;  Moravia  v.  Hunter,  2  ib.  144 ;  Tidd  Pr.  9th  ed.  682).  So,  the 
success  of  one  defl.,  upon  a  plea  which  goes  to  the  merits  will  preclude  the 
pit.  from  obtaining  any  benefit  from  a  judgment  by  the  default  suffered  by 
another  deft.  (Sheriff  v.  Wilkes,  1  East,  52  ;  Hannay  v.  Smith,  3  T.  R.  662  ; 
Porter  v.  Harris,  1  Lev.  63;  Robeson  v.  Ganderton,  9  C.  &  P.  476).  If 
the  defts.  plead  severally,  the  defts.  may  demur  to  one  plea,  and  join  issue 
on  the  other  (Walsh  v.  Bishop,  Cro.  Car.  239 ;  Parker  v.  Lawrence,  Hob. 
70);  .and  may,  in  an  action  ex  delicto,  afterwards  enter  a  nolle  prosequi  on 
the  demurrer,  and  proceed  against  the  other  deft,  (ib.;  but  see  Drummond 
V.  Dorant,  4  T.  R.  360;  1  Saund.  285,  n.  5);  or  if  several  issues  are  joined^ 
he  may  enter  a  nolle  prosequi  to  one  before  or  after  judgment  (lb.).  If  deft, 
join  in  a  plea,  he  should  not  sever  in  the  rejoinder,  and  the}'  cannot  unite  in 
the  latter  pleading,  if  they  did  not  join  in  the  plea  to  the  declaration  (Morrow 
v.  Belcher,  4  B.  &  C.  704). 

•  Several  Pleas, 1  Where  pleas  are  pleaded  which  do  not  correspond  with 
the  abstract  delivered  with  the  summons  to  plead  several  matters,  the  proper 
mode  of  taking  the  objection  is  by  motion  to  strike  out  the  pleas  (Flight  v. 
Smale,  4  C.  B.  766). 

Where  a  deft,  has  obtained  leave  to  plead  several  matters,  if  the  pleas  de- 
livered difier  substantially  from  *the  abstract,  the  pit.  may  sign  judgment 
(Garbardi  v.  Harmer,  18  Law  J.  168,  Exch.). 

Therefore,  where  deft.,  in  trover,  obtained  leave  to  plead  not  guilty,  not 
possessed,  and  award  and  satisfaction,  but  pleaded  not  guilty,  not  possessed, 
after  action  brought :  held,  that  pit.  was  entitled  to  sign  judgment,  as  for 
want  of  a  plea  (lb.). 

A  deft,  obtained  a  rule  to  plead,  with  other  pleas,  ^' as  to  the  sum  of  100/., 
parcel,  &c.,  that  the  deft,  indorsed  and  delivered  to  the  pits,  a  bill  of  exchange 
for  100/.,  which  the  pits,  received  in  satisfaction  of  the  said  sum  of  lOO/.'V 
The  plea  delivered  was,  "as  to  the  sum  of  100/.,  parcel,  &c.,  the  deft.,  for 
and  on  account  of  the  said  sum  of  100/.,*  indorsed  and  delivered  to  the  pits. 
a  bill  of  exchange  for  100/.,  drawn  by  the  deft,  and  accepted  by  T.,  and  the 
pits,  took  and  received  the  said  bill  for  and  on  account  of  the  said  sum;  and 
that  the  deft,  had  not  due  notice  of  the  non-payment  of  the  said  bill :"  held, 
that  the  plea  was  not  authorized  by  the  rule  to  plead,  and  that  the  pits,  were 
entitled  to  sign  judgment  (Hills  v.  Haymen,  5  Exch.  323;  5  D.  &  L.  743),. 

The  deft.,  in  an  action  of  trover,  having  obtained  leave  to  plead  {inter  alia) 
not  guilty  and  not  possessed,  the  Court  allowed  him  to  add  a  plea  by' way 
of  estoppel,  that  the  pit.  impleaded  him  in  the  Court  of  Queen^s  Bench  in 
respect  of  the  same  causes  of  action,  and  that  the  said  Court  of  Queen's 
Bench  gave  judgment  for  deft,  upon  demurrer  to  pits. :  replication  to  deft.'s 
plea,  which  said  judgment  was  afterwards  affirmed  by  the  Court  of  Exchequer 
Chamber  (Hutt  v.  Morrell,  3  Exch.  240;  13  Jur.  215). 

To  a  declaration  which  contained  three  counts,  the  deft,  who  appeared  by 
attorney,  upon  a  rule  in  general  terms  to  plead  coverture  and  the  Statute  of  * 
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Limitations,  pleaded  three  defences  to  the  whole  declaration.  The  pleas 
were  set  aside  by  a  judge  at  chambers,  on  the  ground  that  the  deft.,  who 
appeared  by  attorney,  had  pleaded  coverture.  The  deft.,  without  a  fresh 
rule  to  plead,  and  without  entering  a  fresh  appearance,  pleaded  coverture  to 
the  first  two  counts,  and  the  Statutute  of  Limitations  to  the  whole  declara- 
tion. The  pit.  having  signed  judgment  as  for  want  of  a  plea :  held,  that 
the  judgment  was  irregular,  inasmuch  as  the  pleas  were  sanctioned  by  the 
original  rule  (Fryer  v.  Andrews,  1  Exch.  Rep.  471 ;  5  D.  &  L.  221 ;  IJ 
Law  J.  25,  Exch.). 

An  €aiditd  querelA  is  an  action  or  suit  within  the  4th  Anne,  c.  16,  s.  4, 
and  a  deft,  may  plead  several  matters  thereto  (Giles  v.  Hutt,  1  Exch.  701 ; 
17  Law  J.  121,  Exch.). 

In  an  action  for  call  brought  by  a  railway  company,  incorpomted  by  act 
of  Parliament,  pits,  declared  in  the  manner  prescribed  by  the  26th  sect,  of 
the  6  &  9  Vict.  c.  16.  Deft,  having  pleaded,  first,  that,  at  the  time  of  the 
commencement  of  the  suit,  he  was  not  the  holder  of  the  shares ;  and  secondly, 
that  he  was  not  the  holder  of  them  at  the  time  when  the  calls  were  made ; 
the  Court,  on  motion,  struck  out  the  latter  of  these  pleas,  and  amended  the 
other  by  expunging  the  words  '^  at  the  commencement  of  this  suit^'  (Belfast 
and  County  Down  Railway  Company  v.  Strange,  12  Jur.  19,  44,  Exch.). 


Prtcedents  (8  Ch.  PI,  passim). 


PLENE  ADMINISTRAVIT,  atite,  Vol.  T.  p.  1156.— POLICY  OP  IN- 
SURANCE, ante,  "  Insurance."— POLL-BOOK,  post,  "Public  Docu- 
MENTs."— POSSESSION,  pos«,  "Trespass."— POSTEA,;hw«,  "  Verdict." 
—POST,  atae,  Vol  I.  p.  534. 
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Where  a  party  pleads  an  act  done  pursuant  to  a  power,  it  must  he  shown 
that  the  power  was  strictly  pursued  in  all  its  circumstances.  And  if  it  be 
stated  to  have  been  executed  in  the  presence  of  three  credible  witnesses,  it 
must  be  shown  who  were  the  witnesses  by  name  (Com.  Dig.  Poiar,  F;  Arch. 
P.  &  E.  140).  All  the  formalities  and  circumstances  prescribed  by  a  power 
must  be  strictly  followed,  however  unessential  and  otherwise  unimportant 
they  may  be,  as  they  cannot  be  satisfied  but  by  a  strict  and  liberal  perform- 
ance. If  a  particular  number  of  attesting  witnesses  be  required,  or  if  they 
arc  to  attest  in  a  particular  form,  there  must  be  that  numi  •  r  to  attest,  and 
they  must  pursue  that  particular  form,  and  they  must  attest  every  thing  re- 
quisite for  the  execution  of  the  power  (1  Ph.  Ev.  460;  Hawkins  v.  Kemp,  3 
East,  440).  It  has  been  held,  that  a  certificate  signed  by  two  churchwardens 
and  one  overseer,  but  bearing  only  two  seals,  was  not  properly  executed 
under  the  8  &  9  Will.  III.  c.  30,  which  requires  them  to  be  under  the  hands 
and  seals  of  the  churchwardens  and  overseers,  or  the  major  part  of  them  (R. 
v.  Anstrey,  1  Ph.  Ev.  458).  And  thus,  where  a  power  was  to  be  executed 
"  by  any  deed  or  writing  under  the  hands  and  seals  of  the  parties,  to  be  by 
them  duly  executed  in  the  presence  of,  and  attested  by  two  more  witnesses," 
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and  the  attestation  was  only  of  the  sealing  and  writing,  it  was  held  that  the 
attestation  was  insufficient  (Wright  v.  Wakefieldt  4  Taunt.  214).  However, 
by  54  Geo.  III.  c.  168,  this  is  remedied,' but  the  statute  is  only  retrospective. 
And  it  has  been  held,  that  a  power  to  be  executed  by  an  appointment,  in  the 
nature  of  a  will,  to  be  signed  and  published  in  the  presence  of,  and  attested 
by  two  or  more  credible  witnesses,  was  not  sufficiently  executed  by  an  attesta- 
tion which  noticed  the  signing  only,  and  not  the  publication  (Moodie  v.  Reid, 
y  Taunt.  855).  But  where  the  attestation  mentioned  ^'  delivery,''  this  was 
held  equivalent  to  publication  (Ward  v.  Swifl,  1  C.  &  M.  171). 

It  was  held,  that  where  the  various  prescribed  ibrms  purport  on  the  face 
of  the  will  to  have  been  complied  with,  a  general  attestation  in  the  form, 
*^  Witnesses  A.  B.  and  C."  will  be  sufficient,  provided  the  forms  have  in  fact 
been  observed,  but  that  where  several  things  are  required  to  be  done,  which 
are  only  partially  noticed  in  the  attestation,  the  execution  is  then  defective, 
on  the  principle  that  expressio  unitis  est  exdusio  dUerius  (Doe  v.  Burdett,  4 
Ad.  &  E.  1, 10;  but  the  decision  has  been  reversed  (9  A.  &  E.  936). 

Where  the  power  was  to  be  executed  by  any  deed  or  writing  under  the 
hands  and  seals  of  the  parties,  to  be  by  them  duly  executed  in  the  presence 
of,  and  attested  by  two  or  more  witnesses,  it  was  held,  that,  as  the  attestation 
stated  only  a  sealing  and  delivery,  and  not  the  signing,  the  power  was  not 
duly  executed  (Doe  v.  Peach,  2  Moo.  &  M.  576).  And  such  a  defect  in  the 
attestation  cannot  be  remedied  by  a  new  attestation,  indorsed  on  the  instru- 
ment, after  the  death  of  one  of  the  parties  (lb.).  Nor,  in  such  case,  where 
the  attestation  is  defective,  can  the  defect  be  supplied  by  evidence  (lb.). 
And,  where  there  was  a  submission  to  arbitration,  "  so  that  the  award  be 
delivered  under  their  hands  and  seals,''  it  was  made  a  question,  whether  an 
award  sealed,  but  not  signed,  was  a  good  award,  the  point  reserved  being, 
whether  the  sealing,  which  was  virtually  a  signing,  was  sufficient,  or  whether 
the  words  of  the  submission  should  be  intended,  in  common  parlance,  an 
actual  writing  of  their  hands.  It  was  decided  by  the  court,  that  a  virtual 
signing  *would  not  do,  but  that  there  ought  to  be  an  actual  sign- 
ing under  their  hands  (Thaire  v.  Thaire,  1  Palm.  109 ;  1  Ph.  Ev.  [  *673  ] 
454). 

Where  the  instrument  creating  the  power  does  not  require  attestation,  an 
informal  or  imperfect  one  will  not  invalidate  (1  Sug.  P.  304 ;  327,  16th  ed). 
See  there  m&re  fully. 

But  the  execution  of  wills,  in  virtue  of  powers,  must  hereafter  conform  to 
the  regulations  pointed  out  in  the  9th  section  of  1  Vict.  c.  26,  the  Will  Act, 
which  provides  that  no  will  shall  be  valid  unless  it  be  in  writing,  and  shall  be 
signed  at  the  foot,  or  end  thereof,  by  the  testator,  or  some  other  person,  in 
his  presence,  and  by  his  direction,  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two  or  more  witnesses  pre- 
sent at  the  same  time,  and  such  witnesses  shall  attest  and  subscribe  the  will 
in  the  presence  of  the  testator ;  but  no  form  of  attestation  shall  be  necessary ; 
and  section  10  provides  that  '*  no  appointment  made  by  will  in  exercise  of 
any  power  shall  be  valid  unless  the  same  be  executed  in  manner  hereinbefore 
required,  and  any  will  executed  in  manner  hereinbefore  required  shall  so 
far  as  respects  the  execution  and  attestation  thereof  be  a  valid  execution  of  a 
power  of  appointment  by  will,  notwithstanding  it  shall  have  been  expressly 
required,  that  a  will  made  in  exercise  of  such  power  should  be  executed  with 
some  additional  or  other  form  of  execution  or  solemnity." 

Vol.  II.  45 
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PRAECIPE. 
See  2  Ch.  PL  9, 10. 


PRESCRIPTION. 
Ante,  Vol.  I.  p.  803 ;  past,  670 ;  post,  "  Wat." 


PRESUMPTIVE  EVIDENCE, 

Pbbsuxftions  ia  evidence  are  of  two  kinds :  1st,  of  Fact;  and,  2ndly,  of 
Law. 

Ist.  PremimpUons  of  Fact.]  The  existence  of  one  fact  may  be  deduced 
from  the  known  or  assumed  existence  of  another,  with  more  or  less  oertaioty, 
in  proportion  as  the  experience  of  mankind  has  ascertained  that  these  facts 
are  uniformly  or  commonly  connected  with  each  other.  Such  presumptions 
depend  more  upon  the  laws  of  nature  than  of  society,  and  are,  perhaps, 
better  termed  circumstantial  evidence ;  yet  in  some  instances  a  degree  of 
technical  force  is  given  to  such  deductions,  beyond  their  natural  operation 
(see  Stark.  1245).  Although  it  is  the  peculiar  province  of  the  jury  to  deal 
with  inferences  of  this  class,  yet  in  some  instances,  where  the  facts  are 
necessarily  connected  according  to  the  order  of  nature,  the  courts  them- 
selves will  draw  the  conclusion :  as,  on  a  question  ^of  bastardy,  where  the 
child  has  been  born  within  a  few  weeks  afler  the  access  of  the  husband, 
bastardy  will  be  inferred,  without  the  aid  of  a  jury  (R.  v.  Lufie,  8  East, 
193). 

*2ndly.  Presumptions  of  Law,]  Those  deductions  from  the 
[  *674  ]  existence  of  a  fact,  to  which  any  technical  or  legal  effect  is  attached, 
beyond  their  natural  operation,  are  termed  presumptions  of  law. 
These  are  either  conclusive,  and  may  be  made  by  the  court,  or  inconclu- 
sive, and  can  only  be  found  by  a  jury.  Thus,  that  a  bond  or  other  specialty 
was  made  upon  a  good  .consideration,  i^  a  presumption  to  be  made  by  the 
court,  and  cannot  be  rebutted  by  evidence  (Lawe  v.  Peers,  4  Burr.  2225) ; 
but  that  a  bond,  after  twenty  years,  without  payment  of  interest,  has  been 
satisfied,  or  that  a  bill  of  exchange  was  accepted  upon  good  consideration, 
are  presumptions  that  may  be  rebutted  by  evidence,  and  must  be  found  by 
the  jury  (see  Stark.  1240).  Where  a  will  is  not  forthcoming,  if  it  was  in  the 
power  and  custody  of  the  testator,  or,  rather,  unless  it  appears  that  it  was 
not  in  his  power  or  custody,  the  presumption  of  law  is  that  it  was  destroyed 
by  him  (Wargon  v.  Hollings,  4  Hag.  Ec.  R.  249).  1,  Presumption  from 
lapse  of  time ;  2,  Presumption  from  possession ;  3,  Presumptidki  of  the  con- 
tinuance of  relations;  4,  Presumption  of  innocence. 

The  former,  therefore,  are  rather  axioms  of  law  than  rules  of  evidence : 
the  latter,  or  inconclusive  presumptions,  may  be  classed  under  the  heads 
of— 
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Presumption  from  Lapse  of  Time,']  A  deed  thirty  years  old  is  presumed 
to  have  beea  duly  executed,  if  found  in  proper  custody  (B.  N.  P.  255;  see 
*'  Dbbd^').  In  case  of  aa  ancient  recovery,  accompanied  by  possession,  it 
shall  be  presumed  that  the  tenant  to  the  pracipe  was  seised  of  the  freehold 
(Gilb.  Ev.  27).  Where  a  feoffment  has  been  proved,  livery  of  seisin  may 
be  presumed  afler  twenty  years  of  possession  have  gone  along  with  the  feoff- 
ment (Biden  v.  Loveday,  cited  8  Inst,  196;  Rees  v.  Lloyd,  Wight.  123), 
but  less  than  twenty  years  is  not  sufficient  (Doe  v.  Cleveland  (Marquis  of) 
0  B.  &  C.  864).  An  endowment  of  a  vicarage  may  be  presumed  from  the 
long  and  continued  possession  of  tithes  and  profits  (Crimes  v.  Smith,  12 
Rep.  4 ;  and  see  Wolley  v.  Brownhill,  M*Cle.  332 ;  Lewis  v.  Price,  2  Saund. 
175,  n. ;  Campbell  v.  Wilson,  3  East,  294). 

Before  the  passing  of  2  &  3  Will.  IV.  c.71,  the  Prescription  Act,  evidence 
of  an  adverse  enjoyment  of  an  easement,  as  of  lights,  or  a  way  for  twenty 
years  or  upwards,  unexplained,  was  held  to  be  a  presumption  of  a  grant  or 
other  lawful  title  to  enjoyment  (Lewis  v.  Price,  2  Saund.  175,  n. ;  Camp- 
bell v.  Wilson,  3  East,  294).  • 

So,  where  a  way  had  been  used  for  thirty  years,  though  there  had  been 
an  absolute  extinguishment  of  the  rights  a  few  years  before,  by  unity  of 
possession  (Keymer  v.  Summers,  cited  3  T.  R.  157);  but  the  exercise  of 
the  right  of  way  must  have  been  with  acquiescence  of  the  tenant  in  fee,  for 
the  tenant  for  life  or  years  could  grant  nothing  beyond  the  continuance  of 
his  particular  estate  (Daniel  v.  North,  11  East,  372;  Barker  v.  Richardson, 
4  B.  dt  A.  679;  Bright  v.  Walker,  1  C.  M.  &  R.  219);  yet,  if  the  ense- 
ment  existed  before  the  commencement  of  the  particular  state,  the  presump- 
tion of  a  grant  will  not  be  so  defeated  (Cross  v.  Lewis,  2  B.  ds  C.  686). 
Where  defl.  pleaded  a  right  of  way  granted  by  a  lost  deed,  and  the  pit.  tra- 
versed the  grant,  and  the  judge  directed  that,  if  the  jury  thought  the  right 
had  been  exercised  for  more  than  twenty  years,  by  virtue  of  such  deed,  they 
should  find  for  the  defl.,  but,  if  they  thought  there  had  been  no  way  granted 
by  deed,  they  should  find  for  the  pit.,  this  direction  was  held  right  (Lievelt 
Y.  Wilson,  3  Bing.  115).     In  the  cases  of  easements  and  profits  a  prendre^ 
no  presumption  shall  be  made  in  support  of  a  claim  on  proof  of 
enjoyment  for  a  *less  period  than  the  num^r  of  years  specified  in  [  *675  ] 
the  act  3  &  4  Will.  IV.  c.  71,  s.  6). 

Qucere,  whether  the  enjoyment  of  a  saw-pit  and  timber-yard  for  twenty 
years  will  establish  a  right  to  prevent  a  neighbour  from  intercepting  the  light 
and  air  (Roberts  v.  Macord,  1  Moo.  6&  R.  230 ;  see  Gale  and  Whately  on 
Easements,  195  6^  ^O- 

The  uninterrupted  possession  of  a  place  for  thirty-six  years  affords  a  pre- 
sumption of  title  (Rogers  v.  Brooks,  1  T.  R.  431,  n.).  Grants  from  the 
crown  may,  afler  great  length  of  possession,  as  a  hundred  years,  be  pre- 
sumed, not  only  between  private  parties,  but  even  against  the  crown  itself, 
if  capable  of  making  the  grant  (R.  v.  Brown,  cited  Cowp.  110 ;  K.  (Mayor 
of)  V.  Horner,  Camp.  102 ;  Jenkins  v.  Harvey,  1  C.  M.  &  R.  877).  Where 
a  public  footway  over  crown  land  was  extinguished  by  an  inclosure*act,  but 
the  public  continued  twenty  years  after  to  use  the  way,  such  use  is  ncft  evi- 
dence of  a  dedication  of  the  way  to  the  public,  unless  the  crown's  consent 
appear  (Harper  v.  Charlesworth,  6  D.  &  R.  572 ;  4  B.  &  C.  574).  The 
enfranchisement  of  a  copyhold  has  been  presumed,  even  against  the  crown, 
where  a  parliamentary  survey,  in  1649,  charged  it  with  sixpence  as  '^  free- 
hold rent,"  and  receipts  had  been  since  given  for  it  under  that  name  by  the 
steward  of  the  manor,  and  no  other  rent  had  been  paid  (Roe  v.  Ireland,  11 
East,  280).     A  possession  of  crown  land,  commencing  by  encroachment 
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fifly-fiye  years  ago,  is  sufficient  for  a  jury  to  presume  a  grant  from  the  crown, 
and  will  support  a  demise  in  ejectment  from  the  son  and  heir  of  such  a  pos- 
sessor against  a  defl.,  whose  possession  began  two  years  afler  the  father's 
death,  and  has  continued  seventeen  years. 

But  if  the  crown  was  not  capable  of  making  such  a  grant,  no  such  pre- 
sumption can  be  made ;  and  even  had  the  encroachment  begun  fiAy  years 
ago,  the  defl.  should  have  a  verdict ;  for  the  statute  9  Geo.  III.  c.  16,  does 
not  give  the  first  possession  or  title,  except  by  barring  the  remedy  of  the 
crown,  after  sixty  years  adverse  and  continued  possession :  and  here  the 
jury  may  presume  that  the  possession  of  both  pit.  and  deft,  were  legally 
holden  by  the  license  of  the  crown  (Goodtitle  v.  Baldwin,  11  East,  488  ;  see 
Brune  v.  Thompson,  4  Q.  B.  543). 

And  even  where  there  is  no  person  competent  to  make  an  indefeasible 
grant,  an  act  of  parliament  may  be  presumed  in  favour  of  long  user  (Lopez 
V.  Fendall,  3  M.  dc  R.  329,  n.). 

But  "  no  judge  would  venture  to  direct  a  jury  that  they  could  affirm  the 
passing  of  an  act  of  parliament  within  the  last  250  years  on  an  important 
subject  of  general  interest  of  which  no  vestige  can  be  found  on  the  parlia- 
ment roll,  or  other  records,  or  in  the  history  of  the  country"  (R.  v.  St. 
Peter's,  Exeter  (Chapter),  12  Ad.  &  E.  612).  The  court,  therefore,  refused 
to  presume  any  act,  sonctioning  a  mode  of  nominating  by  the  crown  to  a 
deanery  which  was  shown  to  have  begun  in  the  sixteenth  century,  and  to 
have  continued  without  interruption  for  the  last  '4^50  years. 

Twenty  years  exclusive  possession  of  a  stream  of  water  in  any  particular 
manner,  alone  affords  presumption  of  right  by  a  grant  or  act  of  parliament ; 
but  less  than  twenty  years  may  or  may  not  afford  such  presumption,  accord- 
ingly as  it  is  followed  with  circumstances  to  support  or  rebut  the  right  (Beal^ 
v.  Shaw,  6  East,  215 ;  see  Mason  v.  Hill,  5  B.  &  Ad.  1 ;  Magor  v.  Chad- 
wick,  11  Ad.  &  E.  571).  Where  the  owners  of  a  fishery  had  landed  their 
nets  in  another's  ground  for  above  twenty  years,  and  occasionally  repaired 
the  landing-places,  it  should  be  left  to^he  jury  to  presume  a  grant  (Gray  v. 

Bond,  2  B.  &  B.  667). 
[  *676  ]  So,  likewise,  to  presume  a  license,  where  an  enclosure  from  a 
*waste,  made  twelve  or  fourteen  years  ago,  had  been  from  time  to 
time  seen  by  the  steward  without  objection  (Doe  v.  Wilson,  11  East,  66; 
Bridges  v.  Blanchard,  1  Ad.  6l  E.  536).  But  though  the  uninterrupted  pos- 
session of  a  pew  in  a  chancel,  for  thirty  years,  is  presumptive  evidence  of 
a  right  by  prescription,  such  presumption  is  rebutted  by  proof  that  the  pew 
had  no  existence  shortly  before  the  thirty  years  (Griffiths  v.  Matthews,  5  T. 
R.  296 ;  and  where  the  origin  of  the  possession  is  accounted  for  without  the 
aid  of  a  grant  or  conveyance,  and  is  consistetit  with  the  fact  of  there  having 
been  none,  it  is  a  question  for  the  jury  whether,  in  fact,  any  was  ever  exe- 
cuted (Doe  V.  Reed,  5  B.  &  A.  23*-i).  And  where  there  is  no  evidence  of  a 
right  except  mere  use,  without  any  trace  of  the  commencement  of  it,  then 
there  is  no  ground  for  presuming  any  specific  grant,  but  it  is  evidence  of  a 
title  by  prescription  (Blewett  v.  Tregoning,  3  Ad.  &  E.  554).  The  mere 
pos^ssion  of  a  lease  by  the  lessor  with  the  seals  cut  ofi*  affords  no  presump- 
tion of  a  surrender  by  a  written  instrument  according  to  the  statute  of  frauds 
(Doe  V.  Thomas,  9  B.  &  C.  288).  If  the  owner  of  the  soil  throws  open  a 
passage,  and  neither  marks,  by  any  visible  distinction,  that  he  means  to  pre- 
serve all  his  rights  over  it,  nor  excludes  persons  from  passing  over  it  by 
positive  prohibition,  he  shall  be  presumed  to  have  dedicated  it  to  the  public 
(R.  V.  Lloyd,  1  Camp.  262;  Roberts  v.  Kerr,  1  Camp.  262,  n.).  If  a  person 
open  his  land  so  that  the  public  pass  over  it  continually,  they  will  after  a 
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very  few  yf are  be  entitled  to  pass  over  it,  and  use  it  as  way,  and  if  the  owner 
do  not  wish  to  dedicate  jt  as  a  way,  but  only  to  give  a  license,  he  must  do 
some  act  to  show  that  he  gives  a  license  only  (British  Museum  Trustees  v. 
Furness,  5  C.  &  P.  460).  It  has  been  held,  that  six  years'  use  is  sufficient 
to  found  the  presumption  of  dedication  (Trustees  of  Rugby  Charity  v.  Merry- 
weather,  11  East,  376). 

Where  the  locus  in  quo  had  been  in  lease  for  a  long  term  up  to  the  year 
1780,  and  from  that  year  until  1788,  the  public  were  permitted  to  have  the  free 
use  of  it  for  a  way :  held,  to  be  a  sufficient  time  for  presuming  a  dedication 
(lb.).  Trustees  in  whom  land  is  vested  for  public  purposes  may  lawfully 
dedicate  the  surface  of  it  to  the  use  of  the  public  as  a  highway,  if  such  use 
be  not  inconsistent  with  the  purposes  of  their  trust  (R.  v.  Leake,  5  B.  dz^  Ad. 
469;  Surrey  Canal  Company  v.  Hall,  1  Man.  &  G.  392). 

If  the  land  is  in  possession  of  a  tenant,  his  dedication  cannot  bind  the 
owner  of  the  fee  (Wood  v.  Veal,  5  B.  &  A.  454);  but,  afler  long  time,  and 
frequent  change  of  tenants,  the  landlord  will  be  presumed  to  have  had  notice, 
and  to  have  concurred  (R.  v.  Barr,  4  Camp.  16).  Where  a  street  dedicated 
to  the  public,  was  terminated  by  the  defl.'8  fence,  and  thereby  separated  from 
his  close,  deft  was  not  justified  in  pulling  down  his  fence,  and  entering  the 
street  at  that  end  (Woodyer  v.  Haddon,  5  Taunt.  125). 

It  seems  there  may  be  a  limited  dedication  of  a  highway  to  the  public,  as 
a  way  excluding*  carriages  (Stafford  (Marquis  of)  v,  Coyney,  7  B.  &  C. 
257).  Whether  there  be  a  dedication  or  not,  is  always  a  question  of  inten* 
tion,  and  may  be  disproved  by  the  acts  of  the  owner,  or  the  circumstances 
under  which  the  user  has  been  permitted  (Barraclough  v.  Johnstone,  8  Ad. 
&  E.  99;  see  Poole  v.  Huskisson,  11  Ad.  &  E.  827).  Where  a  public  foot- 
way over  crown  land  extinguished  by  an  inclosure  act,  but  for  twenty  years 
afler  the  inclosure  took  place  the  public  had  continued  to  use  the  way;  it 
was  ruled  that  this  user  was  no  evidence  of  a  dedication  to  the  public,  as  it 
did  not  appear  to  have  been  with  the  knowledge  of  the  crown  (Harper  v. 
Charlesworth,  4  B.  &  C.  574).  Qtusrey  if  such  dedication  can  be 
presumed  against  the  crown.  A  way  can  no  longer  *be  dedicated  [  *677  ] 
8o  as  to  make  the  parish  liable  to  repairs,  unless  the  formalities 
pointed  out  by  the  Highway  Act,  5  &  6  Will  IV.  c.  50,  s.  23,  have  been 
complied  with.  But  the  act  is  not  retrospective  (R.  v.  Westmark,  2  Moo.  & 
R.  305).  It  seems,  notwithstanding  this  act,  and  the  43  Geo.  III.  c.  59,  s. 
5,  as  to  the  dedication  of  bridges,  such  dedication  may  still  be  made,  though 
the  parish  or  county  be  not  liable  to  repairs  (Surrey  Canal  Company  v.  Hall, 
1  Man.  &  G.  392). 

Twenty  years  will  afford  presumption  that  a  bill  or  note  has  been  satis- 
fied, though  the  Statute  of  Limitations  be  not  pleaded  (Dufiield  v.  Creed,  5 
Esp.  52).  Payment  of  a  bond  is  presumed  after  twenty  years  without 
demand  (Oswald  v.  Leigh,  1  J.  K.  270;  Bostock  v.  Hume,  7  Man.  dz^  G. 
893) ;  and  even  within  less  time,  if  other  circumstances,  as  a  settlement  of 
accounts,  fortify  the  presumption  (lb. ;  Calset  v.  Budd,  1  Camp.  27).  Such 
presumption,  however,  may  be  rebutted  by  proof  of  an  admission,  or  pay- 
ment of  interest,  or  that  deA.  has  resided  abroad  the  whole  time  (Newman 
V.  Newman,  1  Stark.  101),  or  by  indorsements  on  the  bond  within  the 
twenty  years  (Searle  v.  Barrington  (Lord),  2  Stra.  826;  Rose  v.  Bryant,  2 
Camp.  322;  and  see  2  Ph.  Ev.  137;  1  Stark.  310).  But  proof  of  the  defl.'8 
poverty  will  not  rebut  the  presumption  (Willaume  v.  Georges,  1  Camp.  217). 
See  further,  ante^  p.  641). 

Presumption  from  PossessumJ]    Unity  of  title  is  a  prima  facte  case  of 
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unity  of  possession  (Clayton  v.  Corby,  2  Gal.  &  Dav.  174).  Possession  of 
land,  or  the  receiving  of  its  rents,  is  presumptive  evidence  of  seisin  in  fee, 
and  possession  of  chattels,  of  property  (Sayer  v.  Price,  6  Taunt.  325, 
"  Ejectment").  To  prove  a  right  to  the  soil  acts  of  ownership  exercised  by 
one  party  are  not  conclusive  evidence  against  supposed  title  from  boundaries 
which  have  never  been  ascertained  (Curson  v.  Lomaz,  5  Esp.  60).  But  a 
recovery  in  trover  for  lead  dug  out  of  a  mine,  afibrds  no  evidence  of  plt.'8 
possession  of  \hp  mine  (B.  N.  P.  33,  102).  In  trover  for  copper  ore  raised 
under  and  in  the  plt.'s  land,  it  was  held,  that  the  presumption  that  the  right 
to  the  minerals  accompanied  the  fee  simple  of  land,  might  be  rebutted,  by 
the  absence  of  the  enjoyment  of  the  minerals  by  the  pit.,  and  the  use  by 
others  not  owners  of  the  soil  (Rowe  v.  Grenfel,  1  R.  &;  M.  396 ;  see  Rowe 
V.  Brenton,  8  B.  &  C.  737).  The-  presumption  is,  that  a  strip  of  land 
between  the  highway  and  the  adjoining  inclosure  is,  as  well  as  the  soil  of 
the  highway,  ad  medium  filum,  is  the  property  of  the  owner  of  the  inclo* 
sure ;  but,  if  the  strip  communicate  with  open  commons,  or  other  larger 
portions  of  land,  this  presumption  is  either  destroyed  or  considerably  nar- 
rowed (Grose  v.  West,  7  Taunt.  39).  The  presumption  is,  that  he  who 
has  a  separate  fishery  is  the  owner  of  the  soil  (Cooper  v.  Gibbs,  3  Camp. 
363).  Payment  of  a  small  unvaried  rent  for  a  long  series  of  years  (e,  g. 
thirty-eight),  to  the  lord  of  a  manor  raises  a  presumption  that  the  rent  is  a 
quit  rent,  and  not  that  the  lord  is  entitled  to  the  land  (Doe  v.  Johnson,  Gow. 
173).  Possession  of  personal  chattels  is  prima  facie  evidence  of  property. 
See  "  Assumpsit." 

Where  no  acts  of  ownership  have  been  exercised  by  the  party  beneficially 
interested  in  an  estate  devised  in  trust,  a  re-conveyance  by  the  trustee  can- 
not be  presumed,  as  that  would  be  a  presumption  against  possession  (Doe  d. 
Rees  V.  Williams,  1  M.  &  W,  749). 

J.  H.  being  seised  in  fee  tail  in  possession  of  certain  premises,  and  being 
also  seised  of  the  immediate  reversion  in  fee,  enfeoffed  his  brother,  R.  H. 
thereof  in  fee;  R.  H.  never  took  possession,  and  the  deed  of  feoffinent 
remained  in  the  custody  of  the  feoffor ;  J.  H.,  the  feofibr,  died  in  1780, 
whereupon  his  son  Robert  entered,  and  the  ^premises  continued 
[^678]  to  be  occupied  by  him  and  his  lessees  to  1826,  when  he  died» 
having  in  the  meantime  suffered  a  recovery  of  the  premises,  and 
devised  them  to  the  lessors  of  the  pit.:  held,  that  this  long  uninterrupted 
possession  of  the  feofibr  and  those  claiming  under  him,  warranted  the  pre- 
sumption that  the  premises  had  been  reconveyed  to  the  feofier  (Tenney  y* 
Jones,  3  M.  &  Sc.  472). 

Presumption  qf  ContiniuiTice^  When  the  existence  of  a  particular  rela- 
tion has  been  once  proved,  its  continuance  is  presumed,  till  either  the  con- 
trary be  proved,  or  a  contrary  presumption  arises  from  the  very  nature  of 
the  subject  (Stark.  Ev.  1252).  A  person  once  proved  to  have  existed,  is 
presumed  to  be  still  existing,  to  a  certain  time  (2  Roll.  461),*  but  afler  seven 
years  the  presumption  ceases.  This  period  seems  to  have  been  adopted 
from  the  statutes  19  £kiw.  II.  c.  6,  and  6  Anne,  c.  18,  relating  to  lessees  for 
life  (an/e;  see  Doe  v.  Jesson,  6  East,  84 ;  Doe  v.  Deaken,  4  B.  &  A.  433 ; 
see,  also.  Doe  v.  Griffin,  15  East,  293;  and  Watson  v.  King,  1  Stark.  121). 
So,  where  a  person  is  shown  to  have  been  in  existence  a  long  time  ago,  as 
a  hundred  years,  his  death,  unmarried  and  without  -issue,  will  be  presumed 
in  the  absence  of  any  evidence  to  the  contrary  (Doe  v,  Wolley,  8  B.  &  C. 
22).  The  pedigree  of  a  claimant  as  a  descendant  from  the  seventh  son  of 
the  first  peer,  who  was  so  created  by  letters  patent,  to  hold  to  him'  and  his 
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heirs  male  of  his  hody,  stated  that  that  peer  left  seven  sons ;  that  the  issue 
of  the  first  and  second  were  extinct,  and  that  the  fourth,  next,  died  without 
issue ;  there  being  no  contemporaneous  account  of  them,  nor  other  evidence, 
except  reputation  in  the  family,  which  agreed  with  the  pedigree :  held,  that 
it  may  be  presumed  that  they  died  without  issue,  more  especially  as  during 
a  long  contest  for  the  dignity  no  descendants  from  them  claimed  it  (Ros* 
common's  (Earl  of)  case,  6  CI.  &  Fin.  07).  The  fact  of  the  party  being 
alive  or  dead,  at  any  particular  period  within  or  at  the  end  of  the  seven 
years,  must  be  proved  by  the  party  asserting  that  fact  (Doe  v.  Nepean,  5  B. 
&  Ad.  86 ;  2  M.  &  W.  894).  In  all  questions  upon  the  existence  of  life 
at  a  particular  time,  the  presumption  in  favour  of  life  must  be  governed,  and 
the  weight  that  is  attached  to  it  regulated  by  the  circumstances  of  each  par* 
ticular  case,  and  the  determination  of  the  question  is  for  the  jury  or  the  ses- 
sions (R.  V.  Harborne,  2  Ad.  dt  E.  540).  The  sessions  were  justified  in 
presuming  that  a  first  wife  was  alive  at  the  time  of  a  second  marriage  of 
the  husband  on  evidence  being  given  of  a  letter  from  her,  dated  at  Van  Die- 
men's  Land  twenty-five  days  before  the  time  of  the  second  marriage  (lb.). 
Presumption  that  a  person  died  at  a  particular  time  within  the  seven  years 
after  be  had  been  last  heard  of,  the  particular  time  being  the  hurricane 
mouths,  and  the  party  having  sailed  from  Demerara  before  the  expiration  of 
the  hurricane  months  (Sillick  v.  Booth,  6  Jur.  142).  Where  two  persons 
die  by  the  same  stroke  or  accident,  and  there  are  no  special  circumstances 
in  evidence  from  which  it  can  be  "presumed  that  one  died  before  the  other, 
the  laws  of  England  will  draw  that  presumption  from  general  circumstances, 
such  as  the  comparative  health,  strength,  age,  or  experience  of  the  parties 
(lb.).  There  is  no  presumption  of  law  against  a  person  deceased  having  led 
an  intemperate  life  (Huckman  v.  Fumie,  3  M.  &  W.  506). 

Proof  that  a  person  sailed  in  a  ship  for  the  West  Indies  two  or  three  years 
ago,  and  that  the  ship  has  not  since  been  heard  of,  is  presumptive  evidence 
of  that  person's  death ;  but  the  time  of  the  death  must  depend  upon  the  cir- 
cumstances of  the  case  (Watson  v.  King,  1  Stark.  121 ;  see  ''  Dbath," 
Vol.  L,  p.  894). 

So,  where  two  or  more  have  been  proved  to  be  partners,  it  is 
presumed  *that  the  partnership  afterwards  subsists,  unless  the  con-  [  *679  ] 
trary  be  shown  (Stark.  Ev.  1078, 1252).  Upon  an  indictment  for 
a  libel  against  Lord  St.  Vincent,  as  first  lord  of  the  admiralty,  proof  of  his 
appointment  by  patent,  previous  to  publication,  was  held  evidence  that  he 
was  so  at  the  time  of  publishing,  and  it  lay  upon  the  deft,  to  prove  the 
appointment  determined  (R.  v.  Budd,  5  Esp.  230 ;  R.  v.  Tanner,  1  Esp. 
804 ;  see  Steward  v.  Dunn,  12  M.  &  W.  655). 

^esumpAon  of  Innocence^  The  law  always  presumes  in  favour  of 
innocence,  and  that  a  man's  character  is  good  until  the  contrary  l)e  proved 
(Stark.  Ev.  1248).  Where  a  woman  married  again  within  twelve  months 
after  her  husband  had  left  the  country,  the  presumption  of  innocence  was 
held  to  preponderate  over  the  usual  presumption  in  favour  of  life  (R.  v.  Twi- 
ning, 2  B.  &  A.  386 ;  and  see  Williams  v.  The  East  India  Company,  3 
East,  102 ;  but  see  R.  v.  Harbone,  2  Ad.  &  E.  540).  So,  the  performance 
of  every  act,  the  omission  of  which  would  be  criminal,  will  be  presumed  (lb.; 
and  see  R.  v.  Inhabitants  of  Haslingfield,  2  M.  &  S.  558).  As,  that  the 
charterers  of  a  ship  gave  notice  to  the  captain  of  having  put  combustibles  on 
board  (3  ESist,  192).  That  the  ph.,  in  an  action  to  try  his  right  to  a  dona- 
tion, had  subscribed  the  articles  of  the  church  (Powell  v.  Milburn,  3  Wils. 
355 ;  2  Bl.  R.  851).    That  pit.,  in  a  suit  for  titles,  had  read  the  thirty-nine 
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articles,  agreeably  to  the  statute  (Monke  v.  Butler,  1  Roll.  89).  See  other 
instauces,  as  that  a  corporate  officer  took  the  sacrament  according  to  law  (R. 
V.  Hawkins,  10  East,  211).  See  others.  Clay,  R.  48,  1636;  Comb.  202; 
B.  N.  P.  206 ;  Comb.  57).  The  commission  of  an  unlawful  act  will  not  be 
presumed ;  therefore,  where  performance  appeared  to  have  taken  place  at  a 
theatre,  a  license  was  presumed,  in  an  action  against  the  deft,  for  not  acting 
(Rod well  V.  Redge,  1  C.  <&;  P.  20).  But  where  the  act  directs  that  a  notice 
of  the  license  shall  be  painted  outside  of  the  house :  if  it  be  not  so  painted  it 
will  be  presumed,  in  an  action  for  the  penalty,  that  there  is  no  license  (Gre* 
gory  V.  Tufis,  6  C.  dc  P.  271).  Illegality  in  general  will  not  be  presumed 
(Gleadow  v.  Atkin,  1  C.  &  M.  458,  per  Bayley,  J.) ;  at  least  in  a  suit  into' 
aUoSj  or  any  collateral  proceeding.  But  where  a  criminal  act  has  once  been 
proved,  the  law  infers  malice,  and  the  deft,  must  rebut  this  presumptiou : 
thus,  every  homicide  is  presumed  to  be  murder,  till  the  death  be  justified  or 
excused  (Fos.  C..C.  256). 

And,  if  a  man  hold  a  market  near  the  legal  market  of  another,  and  on  the 
same  day,  the  former  will  be  intended  to  be  a  nuisance  (2  Saund.  175). 
Under  this  head,  also,  may  be  classed  the  cases  upon  the  presumption  omnia 
rite  acta.  Thus,  it  will  be  presumed,  that  a  man  who  has  acted  in  a  public 
office  was  duly  appointed  (R.  v^  Verelst,  8  Camp.  432). 

So,  though  the  appointment  be  in  writing,  as  in  the  case  of  justices  of  the 
peace,  constables,  &c.  (Berryman  v.  Wise,  4  T.  R.  366 ;  Doe  v.  Haddon,  3 
Doug.  310;  Marshall  v.  Lambe,  5  Q.  B.  115;  see  these  titles).  So,  where 
the  latter^as  been  appointed  by  commissions  under  a  local  act,  and  the  fact 
is  evidence  even  as  between  third  parties,  and  in  his  own  favour  (Butler  v. 
Ford,  1  C.  &  M.  662).  So,  it  is  sufficient  to  prove  the  swearing  of  an  affi- 
davit before  a  commissioner,  to  show  that  he  acted  as  such  (R.  v.  Howard, 
1  Moo.  &  R.  187).  So,  of  the  appointnrtent  of  a  vestry  clerk  (M'Gahey  v. 
Alston,  2  M.  &  W.  206).  So,  of  the  incumbent  of  a  living  (Radfojnd  v. 
M'Intosh,  3  T.  R.  635).  So,  of  an  overseer  (Cannell  v.  Curtis,  2  B.  N.  C. 
228).  So,  of  an  attorney  (Berryman  v.  Wise,  supra);  but  this  presump* 
tive  evidence  may  be  rebutted  by  another  prima  facie  case  of  a 
[  •680  ]  stronger  character  (R.  v.  Liecester  (St.  Mary)  ♦S  Nev.  &  M.  215). 
And  a  fact  may  be  presumed  from  the  regular  course  of  a  public 
office ;  therefore,  where  it  appeared  that  the  customhouse  would  not  permit 
an  entry  to  be  made,  unless  there  had  been  an  indorsement  on  a  license ;  it 
was  held  that  (the  license  being  lost),  the  entry  having  been  made,  the 
indorsenDcnt  might  be  presumed  (Butler  v.  Allnutt,  1  Stark.  222).  That  an 
instrument  has  been  duly  stamped  will  be  presumed  when  it  has  been  lost, 
or  has  not  been  produced  upon  notice  given  to  the  opposite  party  (R.  v. 
Backley,  7  East,  45 ;  Crisp  v.  Alderson,  1  Stark.  35). 

After  proof  of  title,  all  collateral  matters  will  be  presumed  in  favour  of 
right,  as  attornment  upon  a  feoffinent  (6  Rep.  38 ;  Cro.  Eliz.  401 ;  Stark. 
Ev.  1250).  So,  also,  that  a  recovery  suffered  by  one  who  had  that  power, 
was  done  with  all  legal  requisites  (2  Saund.  4'<2).  That  the  records  of  a 
court  of  justice  were  correctly  made  (Read  v.  Jackson,  1  East,  355).  That, 
when  an  order  of  bastardy  purports  to  be  made  on  the  evidence  of  the 
mother,  a  married  woman,  and  other  evidence,  such  otfier  was  legal  evidence 
(R.  V.  Dedall,  And.  8).  Upon  the  same  principle  it  is  that  facts,  without 
proof  of  which  the  verdict  could  not  have  been  found,  will  be  presumed  afler 
verdict,  though  not  alleged  (Spiers  v.  Parker,  1  T.  R.  141 ;  but  the  pre- 
sumption, omnia  rita  esse  actay  will  require  positive  proof  to  support  it,  if 
any  counter-presumption  arise.  Thus,  in  an  indictment  against  a  parish  for 
not  repairing  a  highway,  it  was  given  in  evidence  that  commissioners  under 
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an  inclosure  act  had  awarded,  sixteen  years  ago,  that  the  way  was  within  a 
difierent  parish,  but  as  it  appeared  that  the  parish  had  repaired  it  ever  since, 
it  was  held  that  the  usage  raised  a  presumption  that  proper  notices  had  not 
been  la^iven  according  to  the  act,  before  the  commissioners  ascertained  the 
boundaries  (R.  v.  Haslingfield,  2  M.  6^  S.  558). 

Long  and  constant  usage  is  a  ground  of  presumption  against  the  positive 
words  of  a  by-law,  or  very  strong  ones  of  a  charter,  if  it  be  in  restraint  of 
trade  (Berwick  v.  Johnson,  Lofil,  334).  Everything  not  contrary  to  the 
known  fact  is  to  be  presumed  against  one  who  will  not  show  his  title  (Ar- 
cher (Lord)  V.  Whitehouse,  LoS^,  521).  Nothing  is  to  be  presumed  ailer 
verdict  but  what  is  expressly  stated  in  the  declaration,  or  what  is  necessarily 
intended  from  those  facts  which  are  stated  (Spiers  v.  Parker,  1  T.  R.  141)« 
The  fact  of  a  letter  having  been  sent  to  a  woman  some  years  before  her 
death  is  not  sufficient  to  raise  a  presumption  that  such  letter  is  in  the  custody 
of  her  executrix  three  or  four  years  years  after,  as  the  testatrix  might  have 
destroyed  it  in  her  lifetime  (Drew  v.  Barnborough,  2  C.  <&;  P.  198).  Every 
place  is  presumed  to  be  within  a  parish  (R.  v.  St.  Margaret's  Westminster, 
7  Q.  B.  569). 

The  flowing  of  the  tide  is  presumptive  evidence  of  a  public  navigable 
river  (Miles  v.  Rose,  5  Inst.  705),  but  the  strength  of  this  prima  facte  evi- 
dence depends  upon  the  situation  and  nature  of  the  channel  (R.  v.  Montague, 
4  B.  &  (^.  602) ;  and  long  obstruction  of  the  right  of  navigation  may  be 
presumptive  evidence  of  its  legal  extinction  (lb.).  The  existence  of  an  im- 
memorial custom  may  be  presumed  from  an  uncontradicted  usage  of  twenty 
years  (R.  v.  Jolliffe,  2  B.  &  C.  54).  A  bill  is  presumed  to  have  been  made 
on  the  day  of  its  date  (Owen  v.  Waters,  2  M.  &  W.  91),  except  when  used 
to  prove  a  petitioning  creditor's  debt  (Anderson  v.  Weston,  6  Bing.  N.  C. 
296,  301).  So,  indorsements  on  a  promissory  note,  admitting  the  rate  of 
interest,  are  presumed  to  have  been  made  at  the  time  they1)ear  date  (Smith 
V.  Battens,  1  Moo.  &  R.  341) ;  so,  a  letter  will  be  presumed  against  the  wri- 
ter to  have  been  written  on  the  day  of  its  date  (Hunt  v.  Massey,  5  B.  &  Ad* 
902) ;  and  an  entry  in  a  merchant's  book,  purporting  to  be  a  copy 
of  a  letter  addressed  by  him  to  his  partner  abroad,  is  evidence  *a8  [  *681  ] 
against  the  writer  that  it  was  also  sent  (Sturge  v.  Buchanon,  10 
Ad.  &  E.  598),  and  the  fact  of  actual  knowledge  may  be  presumed.  Thus, 
where  the  rules  of  a  club  are  contained  in  a  book  kept  by  the  master  of  the 
club,  every  member  of  the  club  will  be  presumed  to  be  acquainted  with  them 
(Baggatt  V.  Musgrave,  2  C.  &  P.  556;  Alderson  v.  Clay,  1  Stark.  405; 
Wittzie  V.  Adamson,  1  Ph.  Ev.  252). 

Presumptions.]  On  the  trial  of  an  action  of  trover  for  a  bill  of  exchange, 
it  was  proved  that  the  defts.,  who  were  bankers,  had  discounted  the  bill  for 
a  customer  for  whom  they  were  in  the  habit  of  discounting  bills,  and  that 
the  bill  had  been  brought  to  them  by  the  customer's  clerk,  who  was  directed 
to  inquire  whether  they  would  discount  it,  and  to  state  to  the  defU.  the  par- 
ticulars of  an  arrangement  between  the  holder  of  the  bill  and  the  customer* 
Neither  party  called  the  clerk  as  a  witness :  held,  that  the  jury  ought  not  to 
have  been  directed  to. presume  that  the  clerk  delivered  the  message,  but  that, 
in  the  absence  of  evidence  to  the  contrary,  tb^  presumption  was,  that  the 
defU.  had  bonafde  discounted  the  bill,  without  notice  of  the  circumstances 
which  the  clerk  had  been  directed  to  tell  them  (Middleton  v*  Barned,  18 
Law  J.  436,  Exch.)- 

The  date  a  letter  bears  is  prima  facie  its  true  date  (Potez   v.  Glossop, 
Excb.  191). 
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PRINCIPAL  AND  AGENT.(a) 
As  to  Actions  by  and  against  Agents,  see  ante^  ^*  Agsht.'^ 


I.  Actions  bt  Prihcifal  aoaxitst  Thied  Pbbsoits. 

Form  of  Remedy  and  Pleadings. 

Thbbs  is  nothing  peculiar  relating  to  the  form  of  renaedy  or  pleadings  in  an 
action  by  a  principal  against  third  persons.  As  to  the  form  of  remedy  and  plead 
ings  in  an  action  by  a  principal  against  his  agent  see  ante,  Vol.  I.,  p.  01.  A  ^ 
principal  may  always  adopt  the  acts  of  his  agent,  and  sue  thereon,  though  he 
never  appeared  as  the  principal  (1  H.  Bl.  81 ;  7  T.  R.  859,  360;  3  M.  dc  S. 
562 ;  2  Stark.  443;  1  Ch.  Contr.  207) ;  except  in  some  cases  where  there  is  an 
express  contract,  under  sesl,  with  the  agent,  to  pay  him,  when  the  agent 
alone  can  sue  (1  M.  &  S.  575).  An  agent  for  the  sale  of  goods  sometimes 
acts  under  ndd-credere  commission ;  that  is,  for  a  higher  reward  or  oommis« 
sion  than  is  usually  given  he  becomes  responsible  to  his  principal  for  the 
solvency  of  the  vendee ;  that  is,  be  guarantees  the  payment  of  the  price  of 
the  goods ;  but  even  in  this  case  the  contract  is  in  legal  contemplation  between 
the  employer  and  the  purchaser  (Grove  v.  Dubois,  1  T.  R.  112 ;  Morris  v. 
Cleasby,  4  M.  &  S.  574 ;  Hornby  v.  Lacy,  6  M.  &  S.  166 ;  see  post^  p. 
683) ;  and  it  seems  the  agent's  liability  is  collateral,  and  his  guarantee  should 
be  in  writing  under  the  Statute  of  Frauds,  29  Car.  IL,c.  3,  s.  4  (1  Ch.  Contr. 
210). 

Where  money  is  paid  by  an  agent,  upon  an  agreement  made  with  him  in 
his  own  name,  the  principal  may  recover  it  back  upon  the  rescinding  of  the 
agreement  (Norfolk  (Duke  of)  v.  Worthy,  1  Camp.  837).  The  pits,  (brokers) 
in  their  own  names  bought  goods  of  the  deft,  on  account  of  H.,  and  by  his 
authority,  and  the  vendee  was  told  that  there  was  an  unnamed  principal. 
The  pits,  afterwards,  under  a  general  authority  from  H.,  contracted  to  sell 
the  same  goods  which  deft,  had  not  yet  delivered ;  H.  on  hearing  of  the  latter 
contract  told  the  pits,  that  he  would  have  nothing  to  do  with  the  goods,  either 
as  buyer  or  seller,  and  to  this  the  pits,  assented.  The  deft,  then  refused  to 
deliver  the  goods,  and  the  pits,  sued  him  for  damages  sustained  by  them  in 
consequence:  holden,  that  the  renunciation  of  the  contract  by  H.,  and  the 
plt.'s  assent  thereto  formed  no  objection  to  the  plt.'s  right  to  recover  of  which 
the  deft,  could  take  advantage  (Short  v.  Spackman,  2  B.  &  Ad.  962). 

A  servant  or  agent  cannot  sue  upon  a  contract  entered  into  by  him  in  that 
character  (1  Ch.  PI.;  Evans  v.  Evans,  1  H.  &  W.  239).  Therefore,  the 
mere  treasurer  of  commissioners  acting  for  them  (Pigott  v.  Thompson,  3  B. 
&  P^  147),  or  the  mayor  of  a  corporation  contracting  for  the  corporate  body, 
cannot  sue  in  their  own  names  (Brown  v.  Morris,  2  Taunt.  374).  Nor  the 
captain  of  a  ship  on  an  implied  contract  for  demurrage  (Brownker  v.  Scott, 
4  Taunt.  1 ;  Evans  v.  Forster,  1  B.  &  Ad.  118).  If,  however,  the 
[  *682  ]  servant  have  some  beneficial  *interest  in  the  completion  of  the  con- 
tract in  respect  of  commission  or  otherwise,  or  a  special  property 

(a)  3  U.  S.  Diflf.  p.  $33 ;  2  Sopp.  U.  S.  Dig,  bw  584;  1  Ana.  Diflr.  p.  406;  2  Id.  p. 
307;  3  Id.  p.  368. 
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or  interest  in  the  subject-matter  of  the  agreement,  he  may  so  sue  (1  Ch.  PI. 
7);  as  in  the  case  of  a  factor  or  broker  (Sadtier  v.  Leigh,  4  Camp.  195; 
Morris  v.  Cleasby,  1  M.  &  S.  581 ;  Atkinson  t.  Hamber,  2  Esp.  493);  a 
carrier  or  warehouseman  (Martin  v.  Coles,  1  M.  &  S.  147);  an  auctioneer 
(Williams  v.  Millington,  1  H.  Bl.  81 ;  see  Coppin  v.  Walker,  7  Taunt.  237; 
Fairbrother  v.  Simmons,  5  B.  <&;  A.  333 ;  Dickinson  v.  Naul,  4  B.  &  Ad. 
638) ;  or  other  similar  agent  acting  for  reward,  or  having  a  special  property 
or  interest,  and  not  being  a  mere  servant  (Gardiner  v.  Davies,  2  C.  &  P. 
49 ;  Joseph  v.  Knox,  3  Camp.  820 ;  Langstroth  v.  Toutmin,  2  Stark.  147 ; 
Garrett  v.  Handley,  4  B.  &  C.  666 ;  Dancer  v.  Hastings,  4  Bing.  2),  such 
persons  may  sue,  unless  the  principal  elect  to  bring  the  action  in  his  own 
name.  If  an  agent  or  servant  appear  to  be  the  principal,  and  act  as  such, 
and  become  personally  responsible  on  the  contract,  he  may  sue  in  his  own 
name  thereon,  for  his  responsibility  gives  him  an  interest  in  the  contract, 
^nd  forms  a  consideration  for  the  contract  with  a  promise  to  him  (lb.). 

A  pit.  who  has  professedly  made  a  contract  as  agent  for  a  third  person 
cannot  sue  thereon  as  a  principal,  without  giving  notice  to  the  defl.  before 
the  action  be  brought  that  he  (the  pit.)  is  the  party  really  interested  (Bicker- 
ton  v.  Burrelly  6  M.  &  S.  383 ;  Rayner  v.  Grote,  15  M.  &  W.  359). 

ZdcMlU^  (f  Principal.']  If  an  agent  buy  goods  on  credit  for  an  unnamed 
principal,  payment  by  the  principal  to  his  agent  of  the  price  of  the  goods, 
before  the  credit  expires,  may,  under  some  circumstances,  deprive  the  ven« 
dor  of  his  right  to  sue  the  principal  (Smyth  v.  Anderson,  13  Jur.  211 ;  18 
Law  J.  109,  C.  P.).  Kymer  v.  Suwercropp  (1  Camp.  109),  is  not  an  au* 
thority  to  the  contrary  (lb.). 

The  right  of  the  vendor  to  sue  a  home  principal,  when  discovered,  is  un- 
doubted,  provided  that  the  vendor  has  not  elected  to  charge  the  agent  exclu- 
sively at  all  events ;  provided  also,  that  the  state  of  accounts  between  the 
principal  and  his  agent  is  not  such  aa  would  make  it  unjust  that  the  former 
should  be  sued  (lb.). 

A  foreign  principal  is  in  no  case  liable  to  an  action,  at  the  suit  of  the  ven- 
dor, for  the  price  of  goods  purchased  by  an  agent  resident  in  England  (lb.). 

The  pits,  carried  on  business  in  Manchester  under  the  firm  of  J.  P.  and 
Co.,  and  at  Glasgow  under  the  firm  of  A.  S.  and  Co.  M.  and  Co.,  Indian 
agents  resident  in  England,  ordered  goods  from  the  pits,  for  the  defl.,  a 
member  of  the  firm  of  A.  A.  and  Co.,  in  Bombay.  It  was  arranged,  at  the 
request  of  J.  P.  and  Co.,  between  M.  and  Co.  and  the  pits.,  who  were  then 
aware  that  the  goods  were  for  the  deft.,  that  A.  S.  and  Co.  should  draw  bills 
on  M.  and  Co.  fbr  the  amount,  which  was  done  accordingly.  Afler  the  goods 
were  shipped  to  Bombay,  and  A.  A.  and  Co.  debited  with  the  bills,  and  before 
the  bills  became  due,  A.  A.  and  Co.  remitted  large  sums  to  M.  and  Co.'^om 
Bombay.  Before  the  bills  became  due  M.  and  Co.  stopped  payment,  bemg 
at  that  time  indebted  to  A.  A.  and  Co.  in  a  large  balance.  The  bills  having 
been  dishonoured,  the  pits,  brought  their  action  for  goods  sold  and  delivered, 
Against  the  defl.:  held,  that  M.  and  Co.  were  the  buyers  of  the  goods  (lb.). 

Held,  also,  that,  supposing  the  defl.  to  have  been  an  undisclosed  principal 
at  the  time  of  the  order,  the  remittances  to  M.  and  Co.  afterwards  constituted 
a  payment  which  exonerated  him,  although  made  before  the  expiration  of 
the  credit  and  before  the  bills  became  due,  because  the  pits,  in  taking  M. 
and  Co.'8  bills  must  be  understood  to  have  been  cognizant  of,  and  parties  to 
the  whole  transaction  (lb.). 

Held,  also,  that  the  defence  should  be  set  up  under  the  plea  of  non  as* 
sumpnt  (lb.). 
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There  b  in  general  sufficient  privity  of  contract  to  maintain  an  action,  if 
the  party  actually  making  the  contract  with  the  deft,  was  acting  for  the  pit., 
and  intended  at  the  time  to  make  the  contract  for  him,  though  the  deft,  was 
not  aware  that  the  contract  was  made  for  the  pit.  (Cook  v.  Seeley,  17  Law 
J.,  286,  Exch.). 

The  name  in  which  the  contract  is  made  is  prima  fade  evidence  of  the 
party  for  whom  the  contract  was  made,  but  it  is  not  conclusive  (lb.). 

Therefore,  where  two  pits,  sue  on  a  contract  between  them  and  the  defls. 
as  bankers,  and  it  appears  at  the  trial  that  the  bank  account  was  opened  in 
the  name  of  one  only  of  the  pits.,  it  is  competent  for  the  pits,  that  the  account 
was  opened  on  behalf  of  them  both,  and  it  is  sufficient  to  maintain  the  action, 
if  it  is  proved  that  the  pit.  who  actually  opened  -the  account  at  the  time  in- 
tended it  to  be  the  accounts  of  the  two,  without  showing  that  the  defls.  had, 
before  the  action,  any  notice  that  he  had  so  intended  (lb.). 

In  an  action  on  a  charier-party,  which  purported  to  be  made  by  A.  B.,^ 
owner  of  the  ship  Ann,  dec,  it  is  not  competent  to  give  parol  evidence  that 
A.  B.  acted  not  as  owner,  but  as  agent  for  the  real  owner  in  making  the 
charter-party  (Humble  v.  Hunter,  12  Jur.  1021 ;  17  Law  J.  850,  Q.  B.).     . 

Liability  of  Agent."]  A.  bought  at  auction  three  lots  of  one  hundred  rail- 
way shares  each,  one  of  the  conditions  of  sale  being,  that  the  balance  of  the 
purchase-money  shall  be  paid  at  the  office  of  the  auctioneers  on  the  day  fol- 
lowing the  sale,  except  in  cases  where  any  special  transfers  are  required, 
and  to  such  the  utmost  expedition  will  be  given  after  the  sale.  A.  received 
the  three  hundred  shares,  together  with  a  bill  of  parcels  describing  the  trans- 
actions as  a  sale  of  '*  three  hundred  shares,"  and  paid  the  price.  The  name 
of  the  owner  of  the  shares.was  not  disclosed  at  the  time  of  the  sale,  but  upon 
A.  applying  for  a  transfer,  the  constitution  of  the  company  requiring  a  trans- 
fer by  deed,  the  auctioneers  informed  him  that  they  were  only  agents  in  the 
transaction,  and  referred  him  to  B.,  as  their  principal,  and  as  the  party  who 
alone  could  procure  the  transfer  to  be  executed.  In  an  execution  against 
the  auctioneers  for  not  transferring :  held,  first,  that,  inasmuch  as  they  had 
not  disclosed  their  principal  at  the  time  of  sale,  they  were  personally  liable 
(Franklyn  v.  Lamond,  4  C.  B.  637). 

Held,  secondly,  that  the  bill  of  parcels  was  evidence  of  an  entire  contract 
for  the  sale  of  three  hundred  shares  (lb.). 

Held,  thirdly,  that,  by  referring  A.  to  B.,  the  defb.  discharged  A.  from 
tendering  a  transfer  to  them  (lb.). 

A  party  who  executes  an  instrument  in  the  name  of  and  expressly  as 
agent  for  another,  cannot  be  treated  as  a  party  to  the  instrument,  so  as  to 
be  sued  upon  it,  unless  he  be  shown  to  be  the  real  principal  (Jenkins  v. 
Hutofcinson,  13  Jur.  763;  18  Law  J.  274,  Q.B.).  SembU^  that  one  who 
contracts  as  agent  for  another,  without  in  fact  having  any  authority  to  do 
so,  may,  if  he  acts  mdULfde^  be  liable  to  the  party  with  whom  he  contracts 
in  an  action  on  the  case  for  falsely  representing  himself  to  have  had  au- 
thority (lb.). 

The  pit.,  a  merchant  in  London,  consigned  certain  cottons  to  the  deft,  and 
his  partners,  commission  agents  at  Bombay,  with  directions  to  sell  the  same, 
and  remit  the  proceeds  to  the  pit.  in  good  bills  on  London.  The  goods  were 
accordingly  sold  by  the  deft,  and  his  partners  in  Bombay,  in  August,  1847, 
and  produced  eight  rupees  and  upwards  per  piece,  but  no  r^xiittanee  either 
in  money  or  bills  having  been  made  to  the  pit,  the  present  action  was  com- 
menced against  the  deft.,  who  had  come  over  to  England :  held,  first,  that 
the  pit.  was  not  prevented  from  recovering  in  an  action  for  money  had  and 
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received,  by  reason  of  the  proceeds  having  been  received,  not  in  English, 
but  in  foreign  money  (Ehrensperger  v.  Anderson,  18  Law  J.  132,  Exch.;  3 
Exch.  148).  Held,  secondly,  that  there  was  no  rescinding  of  the  contract 
on  the  deft.'s  part,  and  that  the  action  for  money  had  and  received  would 
not  lie  (lb.). 

Faciors-^AtUhortty  to  seUJ]  A  factor  to  whom  goods  have  been  consigned 
generally  for  sale,  and  who  has  subsequently  made  advances  to  his  principal 
on  the  credit  of  the  goods,  has  no  right  to  sell  them  contrary  to  the  orders 
of  his  principal,  on  the  latter  neglecting  the  request  to  repay  the  advances, 
although  such  sale  would  be  a  sound  exercise  of  discretion  on  his  part,  his 
authority  to  sell  not  becoming,  by  reason  of  the  unpaid  advances,  irrevocable 
as  an  authority  coupled  with  an  interest  (Smart  v.  Sanders,  5  C.  B.  895). 

^  Evidence  for  Plaintiff. 

The  pit.  must  prove  the  cause  of  action,  as  in  other  cases ;  and  also  that 
the  party  whose  acts  the  pit.  is  adopting  was  his  authorized  agent. 

JProof  of  Agency."]  The  relation  of  principal  and  agent  generally  exists  in 
the  case  of  a  mercantile  agent  or  a  domestic  servant.  The  former  is  either 
a  factor  or  a  broker.  A  factor  is  intrusted  with  the  possession  and  apparent 
ownership  of  the  goods  to  be  sold  by  him  for  his  principal.  He  is  merely 
empowered  to  make  the  contract  for  the  sale  (see  Baring  v.  Corrie,  2  B.  & 
A.  137,-  3  Ch.  Com.  L.  193).  Upon  effecting  which  he  \s  functus  (fficio 
(Blackburn  v.  Scholes,  2  Camp.  342). 

Where  the  third  party  professedly  acts  as  the  agent  of  the  ph.,  such  strict 
proof  of  authority  is  not  required  as  where  the  interest  of  the  pit.  is  con- 
cealed. It  would  suffice,  in  the  former  case,  to  prove  the  terms  of  the  con- 
tract, or  act  done;  but,  in  the  latter,  the  agent's  authority,  either  express  or 
implied,  must  be  establLshed.  Such  authority  may  be  vested  in  the  agent, 
either  by  parol  or  by  deed.  If  by  parol,  the  agent  himself,  or  some  other 
party,  should  be  subpoenaed  to  prove  the  appointment. 

How  he  may  be  appointed,]   Writing  is  not  necessary  to  empower  him  to 
act,  even  for  the  purposes  described  in  the  4th  sect  of  the  Statute  of  FretKls, 
i.e.,  to  charge  an  executor  personally;  to  charge  a  third  person  with  the 
debt  of  another ;  or  upon  an  agreement  in  consideration  of  marriage,  or  upon 
a  contract  or  sale  of  premises,  or  an  interest  therein,  or  upon  a  contract,  not 
to  be  performed  within  a  year  (Coles  v.  Trecothick,  9  Ves.  234) ;  nor  is  a' 
writing  necessary  to  authorize  an  agent  to  sign  an  agreement  for-  the  pur- 
chase of  goods  under  the  17th  section  of  the  act.    A  deed,  however,  cannot 
be  executed  by  an  agent,  so  as  to  bind  his  principal,  unless  the 
agent  be  authorized  to  execute  it  by  deed  (Morsely  v.  Rush,  ^'cited  [  *683  ] 
7  T.  R..209;  1  Ch.  Contr.  195;  see  Appleton  v.  Binks,  5  East, 
148;  Bushell  v.  Beavan,  1  Bing.  N.  C.  120;  see  post,  p.  690).     The  au- 
thority of  an  agent  must  be  in  writing  for  the  purpose  of  reviving  a  debt 
barred  by  bankruptcy  (6  Geo.  IV.  c.  16,  s.  131 ;  see  "  Bankkuptcy"),  or 
of  creating  a  freehold  or  leasehold  interest,  or  any  uncertain  interest  (other 
than  leases  under  three  years)  in  tenements,  or  suircndering  the  same,  except 
copyhold  interests  under  the  Statute  of  Frauds.     The  authority  to  contract 
for  a  lease  or  interest  in  land  need  not  be  in  writing,  though  the  authority  to 
sign  the  lease  or  instrument  by  which  the  interest  passes  must  be  so  (5  Vin. 
Abr.  624;  Coles  v.  Trecothick,  9  Ves.  250;  Morflock  v.  Buller,  10  Ves. 
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311).  An  ackDowledgment  to  confirm  a  debt  contracted  during  infancy, 
under  the  9  Greo.  IV.  c.  14,  s.  5,  or  to  revive  a  debt  barred  by  the  Statute 
of  Limitations,  must  be  signed  by  the  party  himself,  and  the  signature  of 
an  agent  will  not  suffice  (Hyde  v.  Johnson,  2  Bing.  N.  C.  776) ;  except 
under  the  Statute  of  Limitations,  3  <&;  4  Will.  IV.  c.  42,  s.  5,  and  then 
it  seems  the  agent's  authority  need  not  be  in  writing  (see  ante,  Vol.  L  p. 
907). 

If  by  deed,  or  other  writing,  then  the  same  should  be  produced  and  proved 
(see  anUy ''  Dbxo  ;"  post^  *'  Sbcoitdabt  Evidbrob").  As  to  when  an  agent 
must  be  authorized  by  deed,  see  3  Ch.  Com.  L.  195.  Contracts  made  for 
the  benefit  of  another,  though  without  his  actual  privity  or  direction,  may  be 
rejected  or  affirmed  at  his  election,  though  indeed  some  degree  of  agency, 
however  slight,  must  always  exist  (Pal.  P.  and  A.  227;  (>).  Lit.  258;  2 
Stra.  859 ;  6  T.  R.  176).  Where  the  principal  resides  abroad  he  is  pre- 
sumed to  be  utterly  ignorant  of  the  party  with  whom  the  factor  deals;  and, 
therefore,  the  whole  credit  is  considered  as  subsisting  between  the  contracting 
parties  (3  B.  6c  P.  490). 

It  is  a  general  rule,  that  all  contracts  entered  into  by  a  party,  through  the 
intervention  of  an  agent,  properly  authorized,  may  be  taken  advantage  of  by 
him  (Godb.  860 ;  Pal.  P.  and  A.  255).  Thus,  a  sale  by  a  factor  creates  a 
contract  between  the  owner  and  buyer ;  and  this  rule  holds  even  in  cases 
where  the  factor  acts  upon  a  dd-eredere commission  (Scrimshire  v.  Alderton, 
Stra.  1182;  Hornby  v.  Lacy,  6  M.  ^  S.  166;  Drink  water  v.  Goodwin, 
Cowp,  251 ;  Norfolk  (Duke  of)  v.  Worthy,  1  Camp.  337  ;  Morris  v.  Cleasby, 
1  M.  &  S.  579;  Bickerton  v.  Burrell,  6  M.  &  S.  390;  Cothay  v.  Fennell, 
10  B.  &  C.  671).  Where  the  pit.  made  a  written  contract  for  the  sale  of 
goods,  in  which  he  described  himself  as  the  agent  of  A.,  and  the  buyer  ac- 
cepted and  paid  the  price  of  a  portion  of  the  goods,  and  had  then  notice  that 
the  pit.  was  himself  the  real  principal  in  the  transaction,  and  not  an  agent 
of  A. :  held,  that  the  pit.  might  sue  in  his  own  name  for  the  non-acceptance 
and  non-payment  of  the  residue  of  the  goods  (Rayner  v.  Grote,  15  M.  & 
W.  359;  3  Ch.  Com.  L.  201 ;  see  also  Ex  parte  Murray,  Cole,  B.  L.  5th 
ed.  379).  So,  all  the  other  acts  of  an  agent  enure  to  his  benefit  or  disadvan- 
tage :  thus,  the  demand  of  a  debt  by  a  known  clerk  of  a  creditor,  is  sufficient 
to  constitute  an  act  of  bankruptcy  by  denial  (Cole,  B.  L.  79 ;  3  Ch.  Com. 
L.  206).  But,  where  a  demand  or  notice,  or  other  proceeding,  conveyed 
and  adopted  by  an  agent,  is  intended  to  afifect  a  third  person  with  damages 
for  non-compliance  therewith,  it  is  necessary  to  prove  an  express  authority, 
given  to  the  agent  at  the  time  he  acted,  and  no  subsequent  sanction  of  the 
'principal  will  give  it  efifect  (Right  v.  Cuthell,  5  East,  498;  3  Ch.  Com.  L. 
206) ;  therefore,  where  the  deA.  had  tendered  his  debt,  which  the  pit.  refused 
to  receive,  and  the  pit.  made  a  subsequent  demand,  through  his  agent,  when 
the  defl.  refused  to  pay  it,  on  the  ground  that  the  agent  could  not 
[  *684  ]  show  an  express  authority  in  writing  or  otherwise,  it  *was  held  the 
pit.  could  not  avail  himself  of  such  demand  (Coare  v.  Callaway,  1 
Esp.  115, 269) ;  an  agent,  however,  having  a  sufficient  and  express  authority, 
need  not,  in  such  cases,  produce  the  same,  unless  required  so  to  do  (Roe  v. 
Davis,  7  East,  364 ;  3  Ch.  Cora.  L.  206).  The  power  of  the  agent  to  claim 
and  enforce  payment,  &c.,  is  subservient  to  the  rights  of  the  principal ;  and 
therefore,  if  the  principal  or  true  owner  of  the  goods  sold  by  the  agent  has 
interfered,  and  has  acquired  or  obtained  a  completion  of  the  contract  with 
himself  personally,  the  agent's  right  of  action  ceases,  although  he  has  not 
expressly  disclaimed  it  (Dickenson  v.  Maul,  4  B.  &  Ad.  638 ;  but  see  Hornby 
v.  Lacy,  6  M.  <&;  S.  166).    But  it  is  otherwise  where  the  principal  permits 
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his  agent  to  contract  personally,  or  for  him  under  seal,  in  a  matter  within 
the  scope  of  the  agent's  authority ;  in  such  case  the  remedy  is  upon  the 
higher  security,  and  in  the  name  of  the  agent  with  whom  the  covenant  was 
entered  into  (Schack  v.  Anthony,  1  M.  dt  S.  575 ;  Berkeley  v.  Hardy,  1  B. 
^  C,  355 ;  Courtney  y.  Fisher,  4  Bing.  4).  A  promise,  representation,  or 
admission- made  to  an  agent  relative  to  any  transaction  in  which  an  ageift 
is  engaged,  and  where  it  can  he  presumed  to  have  been  made  to  him 
in  his  character  of  agent,  will  enure  to  the  plt.'s  benefit  (Godb.  360 ;  B. 
N.  P.  130;  8  Cb.  Com.  L.  207).  Where  a  contract  not  under  seal  is 
made  with  an  agent  in  his  own  name  for  an  undisclosed  principal,  either 
the  agent  or  the  principal  may  sue  upon  it ;  the  deil.,  in  an  action  by  the 
principal,  being  entitled  to  be  placed  in  the  same  situation  at  the  time  of  the 
disclosure  of  the  real  principal,  as  if  the  agent  had  been  the  contracting 
party.  This  is  a  well-establishod  rule  of  law,  frequently  acted  on  in  sales  by 
factors,  agents,  or  partners;  but  it  may  be  equally  applied  to  other  cases 
(Sims  V.  Bond,  5  B.  &  Ad.  389).  A  factor,  having  an  authority  to  sell  for 
money,  is  not  entitled  to  barter ;  therefore,  where  a  factor  being  ordered  to  sell, 
bartered  the  goods  of  his  principal:  held,  that  no  property  passed,  and  that 
the  principal  might  maintain  trover  against  the  party  with  whom  the  goods 
were  bartered,  although  the  latter  was  ignorant  that  he  had  been  dealing  with 
a  factor  (Guerrior  v,  Peile,  3  B.  &  A.  616). 

For  admissions  by  an  agent,  see  *'  Abmissions."  The  admissions  of  an 
agent  are  not  admissible  in  evidence  until  the  fact  of  agency  be  established, 
and  evidence  that  the  party  has  acted  as  agent  in  other  instances  in  which 
the  principal  has  recognised  his  acts  will  be  evidence  of  a  general  authority 
(Neal  V.  Erving,  1  £sp.  61 ;  Watkins  v.  Vince,  2  Stark.  366).  A  receipt 
for  debt  and  costs,  indorsed  by  the  plt.'s  attorney's  town  agent,  on  a  writ  of 
summons,  is  evidence  of  payment  against  the  pit.,  without  further  proof  of 
agency  (Weary  v.  Aiderson,  2  Moo.  &  R.  127).  The  delivery  of  goods 
to  an  agent  is  a  delivery  to  the  principal  (3  T.  R.  464 ;  7  T.  R.  44*^ ;  ante^ 
p.  93).  ^ 

Evidence  for  Defendant* 

Where  an  undisclosed  principal  sues  upon  a  contract  alleged  to  have 
been  made  with  his  agent,  and  which  is  proved  by  the  agent,  the  proper 
question  to  be  left  to  the  jury  is,  whether  it  was  really  made  by  the  agent 
for  the  principal,  although  in  his,  the  agent's  name,  and  not  whether  the 
deft,  meant  to  contract  and  did  contract  with  the  agent  (Brunton  v.  Thomp- 
son, 7  Law  T.  430,  Q.  B.). 

Besides  rebutting  the  above  proofs  on  the  part  of  the  pit.,  and  establishing 
the  ordinary  defences  of  which  the  deft,  may  avail  himself,  he  may  show, 
in  an  action  for  goods  sold,  or  the  like,  that  the  agent  was  a  factor,  and  that 
deft,  knew  nothing  of  the  pit. ;  in  which  case  deft,  may  avail  him- 
self of  all  defences  he  would  have  in  an  action  *brought  by  the  [*685] 
agent;  as,  where  a  factor,  acting  under  a  del  crederey  or  usual 
commission,  sold  goods  as  his  own,  and  the  buyer  did  not  know  that  any 
principal  existed,  the  buyer  may,  in  an  action  brought  by  the  principal,  set 
off  a  debt  due  to  him  from  the  agent  (George  v.  Clagett,  7  T.  R.  359 ;  Ra- 
bone  V.  Williams,  7  T.  R.  359;  3  T.  R.  454;  Morris  v.  Cleasby,  1  M.  & 
S.  576 ;  Blackburn  v.  Scholes,  2  Camp.  343 ;  Carr  v.  Hinchcliffe,  4  B.  & 
C.  551 ;  see  Purchill  v.  Salter,  1  Q.  B.  197;  Taylor  v.  Rymer,  3  B.  &  Ad. 
334;  see  Sims  v.  Bond,  5  B.  &  Ad.  389;  see  2  Stark.  443). 

There  is  a  distinction  between  a  factor  and  a  broker.     The  former  has 
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the  possession  of  the  goods  consigned  to  him  (or  sale,  and  he  usually  sells 
in  his  own  name,  without  disclosing  that  of  his  principal ;  hut  the  latter  is 
not  intrusted  with  the  possession  of  the  goods,  and  he  ought  not  to  sell  in 
his  own  name.  Therefore,  in  an  action  hy  a  merchant  to  recover  the  price 
^f  his  own  goods,  which  was  resisted  on  the  ground  that  the  defls.,  who 
were  buyers  of  the  goods,  did  not  purchase  them  of  the  pits.,  but  of  C.  and 
Co.,  and  that  they  had  a  counter  demand  against  C.  and  Co.,  which  they 
were  entitled  to  set  off  against  the  price  of  the  goods ;  it  was  held  that  the 
defls.  had  not  any  right  to  set-off,  for  the  pits,  had  not  enabled  C.  and  Co.  to 
ap\)ear  as  proprietors  of  the  goods ;  and  although  C.  and  Co.  had  not  dis- 
closed the  name  of  their  principal,  and  were  merchants  as  well  as  brokers, 
yet  in  this  case  they  had  delivered  to  the  pits,  a  sold  note  in  the  proper  form, 
supposing  them  to  have  sold  in  their  character  of  brokers,  and  they  had 
delivered  to  the  defls.  a  bought  note,  and  they  had  not  taken  from  the  defls.  any 
counter  note;  there  was  enough  therefore  to  have  raised  a  strong  presumption 
in  the  minds  of  the  defls.  that  the  sale  was  in  the  character  of  brokers.  C.  and 
Co.  did  not  say  they  had  sold  the  goods  as  their  own,  the  defls.  did  not  ask 
any  questions,  and  further  it  appeared  that  the  delivery  order  had  been  signed 
by  the  pits.  (Baring  v.  Corrie,  2  B.  &  A.  137 ;  see  6  Geo,  IV.  c.  04 ;  and  5 
&  6  Vict.  c.  39;  post^  p.  705).  Where  a  party  who  has  purchased  goods 
from  a  factor,  *'  as  factor,"  is  sued  by  the  principal,  he  is  not  entitled  to  set- 
off in  that  action  a  debt  due  to  him  from  the  factor  (Fish  v.  Kempton,  18 
Law  J.  206,  C.  P.).  If  goods  are  bought  by  a  broker  who  does  not  mention 
the  name  of  his  principal  until  he  the  broker  has  become  insolvent,  the  prin- 
cipal cannot  set  off  the  price  of  the  goods  against  a  debt  due  to  him  from  the 
broker,  but  is  still  liable  to  the  vendor  (Waring  v.  Favenck,  1  Camp.  85).  It 
has  been  held,  that  the  mere  general  knowledge  of  the  seller  being  a  factor, 
is  not  sufficient  to  deprive  the  buyer  of  the  privilege  of  set-off,  without  express 
knowledge,  before  the  contract  was  completed,  that  be  acts  as  agent  in  that 
particular  instance,  because  a  man  who  is  in  the  habit  of  selling  for  others 
may,  nevertheless,  sell  his  own  g*ods  (Moore  v.  Clementson,  2  Camp.  22. 
See  further,  j9(»£,  p.  706,  as  to  notice  of  the  agency). 

A  bill  broker  who  receives  a  bill  merely  for  the  purpose  of  procuring  it  to 
be  discounted  for  a  customer,  has  no  right  to  mix  it  with  bills  of  his  other 
customers,  and  to  pledge  the  whole  mass  as  security  for  an  advance  of 
money  (Forster  v.  Pearson,  1  C.  M.  &  R.  249 ;  Haynes  v,  Foster,  2  C.  & 
M.  329);  and  still  less  has  he  a  right  to  deposit  such  bills  as  a  security,  or 
part  security  for  money  previously  due  from  him ;  yet  the  parties  may  con- 
tract as  they  think  fit,  and  in  trover  by  one  of  the  customers  (who  was  alsri 
a  bill-broker)  to  recover  the  value  of  some  of  the  bills,  the  judge  lefl  it  to  the 
jury  to  say  whether  the  usage  set  up  by  the  defl.  as  to  the  course  of  dealing 
in  such  cases  was  established  to  their  satisfaction,  and  if  so,  whether  they 

^thought  that  the  pit.  who  was  a  bill-broker  himself  had  contracted 
[  *686  ]  with  reference  to  that  usage,  and  the  jury  having  found  for  the 

defl.,  the  court  refused  to  disturb  their  verdict  (Fi  ster  v.  Pearson, 
supray  If  the  pledgee  under  such  circumstances  receive  them  from  the 
bill-broker,  with  knowledge  or  reasonable  ground  of  suspicion,  he  cannot 
hold  them  as  against  the  customer  (Haynes  v.  Foster,  ante^  p.  685).  In  the 
absence  of  evidence  as  to  the  nature  of  such  an  employment,  a  bill-broker 
must  be  taken  to  be  an  agent  to  procure  the  loan  of  money  on  each  cus- 
tomer's bill  separately.  In  truth,  a  bill-broker  is  not  a  person  known  to  the 
law  with  certain  prescribed  duties,  but  his  employment  is  one  which  depends 
entirely  upon  the  course  of  dealing.     It  may  difier  in  dififerent  parts  of  the 
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country;  it  may  have  bonda  more  or  less  extensive  in  one  place  than  in 
another.  What  is  the  nature  of  its  powers  and  duties  in  any  instance  is  a 
question  of  fact,  and  is  to  be  determined  by  the  usage  and  course  of  dealing 
in  the  particular  place  (Foster  v.  Pearson,  6  Tyrw.  265 :  per  Parke,  ff. ;  1 
C.  M.  &R.849):  -  »  r-  »      » 

A  person  having  a  bill  to  take  up,  applied  to  a  friend  for  assistance,  who,* 
not  having  cash,  drew  and  indorsed  a  bill,  and  gave  it  to  him  to  get  it  dis- 
counted that  he  might  be  able  to  lend  him  the  money.  The  person  so 
intrusted  also  indorsed  the  bill,  and  left  it  with  a  broker  for  discount.  The 
broker  being  indebted  to  a  widow  who  carried  on  business  as  a  coal-mer- 
chant, took  the  bill  to  her  counting-house  and  indorsed  it,  and  gave  it  to  her 
son,  who  managed  the  business  for  her,  and  who  entered  it  in  the  cash-book 
as  so  much  received  on  account. ,  There  was  contradictory  evidence  of  the 
son's  knowledge  at  the  time  he  received  the  bill  of  the  circumstances  under 
which  it  had  been  obtained,  but  he,  on  being  informed' of  them  afterwards 
refused  to  give  the  bill  to  the  drawer,  who  sued  him  in  trover  for  it.  The 
jury  found  that  the  bill  was  not  taken  bo?ia  fide^  and  without  notice  of  the 
circumstances :  held,  that  the  action  was  maintainable  against  the  son,  and 
need  not  be  brought  against  the  mother  (Cranch  v.  White,  1  Bing.  N.  C. 

An  agent  who  has  received  from  his  principal  bills  indorsed  "on  account" 
of  such  principal  (which  restrains  their  negotiability)  cannot  deposit  them 
with  his  bankers  as  a  security  fbr  advances ;  the  special  indorsement  is  a 
sufficient  notice  to  the  bankers,  that  the  bills  are  not  the  property  of  the 
party  from  whom  they  receive  them,  to  enable  them  to  pledge  them  (Truetel 
v.  Barandon,  8  Taunt.  100). 

A  payment  made  to  an  authorized  agent,  is  payment  to  the  pit  (7  Ves. 
470;  14  Ves.  144;  ante,  p.  633);  and  payment  to  a  factor,  in  the  course 
of  his  business,  and  without  notice  from  the  principal,  in  general  discharges 
the  debtor,  if  the  usual  mode  of  dealing  warrants  such  payments  (Drink- 
water  V.  Goodwin,  Cowp.  256;  Moore  v.  Clementson,  2  Camp.  24;  Gard- 
ner V.  Davis,  2  C.  &  P.  49 ;  Hornby  v.  Lacy,  6  M.  <&;  S.  166).   In  the  case 
of  a  payment,  however,  upon  written  securities,  without  deft,  proving  an 
express  authority  to  receive  it,  it  would  not  be  sufficient,  unless  it  be  proved 
the  party  had  the  security  (1  Ch.  Ca.  93;  Bayl.  B.  180;  8  Ch.  Com.  L. 
207).     As  to  where  the  payment  to  the  defts.'s  own  agent  suffices,  see 
Horsfall  v.  Fauntleroy,  10  B.  &  C.  755.     A  payment  of  cash  to  a  traveller 
who  collects  orders  in  the  country,  binds  the  principal,  but  not  a  payment 
in  other  goods  (Howard  v.  Chapman,  4  C.  &  P.  608).     In  Heitch  v.  Car- 
rington,  1  H.  &  W,  306,  it  was  doubted  whether  a  factor  who  sells  goods 
on  credit  without  disclosing  his  principal  has  authority  to  receive  payment 
from  the  vendee  before  the  period  of  credit  has  expired,  so  as  to  make  such 
a  payment,  without  the  knowledge  of  the  vendee,  binding  upon  him.     By 
custom  in  the  corn  *market,  a  buyer  may  pay  the  factor  upon 
discount,  within  the  two  months,  which  constitute  the  ordinary  [  *687  ] 
time  of  payment,  either  for  his  own  accommodation  or  that  of  the 
factor;  and,  therefore,  where  a  factor  stopped  payment  after  he  had  received 
the  money  for  corn  sold)  but  before  the  expiration  of  the  two  months:  held, 
that  the  principal  could  not  sue  the  buyer,  but  must  look  to  the  factor  (Heisch 
V.  Carrington,  5  C.  &  P.  571).     But,  if  an  agent  employed  to  sell  coals, 
make  a  bargain  in  his  own  name  with  a  tradesman  to  furnish  him  with  coals 
on  credit,  for  which  in  return  he  is  to  receive  goods  on  credit,  and  the  coals 
and  the  goods  be  both  delivered,  the  real  owner  and  seller  of  the  coals  may 
recover  the  price  of  the  tradesman,  if  his,  the  real  owner's  name,  be  in  ^ 
Vol.  IL  46 
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UckOi  sent  with  the  coals,  because  the  tradesman  having  such  tickets  is 
bound  to  inquire  into  the  nature  of  the  agent's  situation  and  should  not  con- 
tinue to  treat  him  as  principal  (Pratt  v.  Willey,  2  C.  &  P.  350). 

Goods  sold  by  a  broker  for  a  principal  not  named,  upon  the  terms,  as 
specified  in  the  usual  bought  and  sold  notes  (delivered  over  to  the  respective 
parties  by  the  broker),  of  "  payment  in  one  month,  money,"  may  be  paid 
for  by  the  buyer  to  the  broker  within  the  month,  and  that  by  bill  of  exchange 
accepted  by  the  buyer  and  discounted  by  him  within  the  month,  though  hav- 
ing to  run  a  longer  time  before  it  was  due.  But  where  the  buyer  was  also 
indebted  to  the  same  broker  for  another  parcel  of  goods,  the  property  of  a 
different  person,  and  he  made  a  payment  to  the  broker  generally,  which 
was  larger  than  the  amount  of  either  demand,  but  less  than  the  two  together, 
and  afterwards  the  broker  stopped  payment,  such  payment  ought  to  be  equi- 
tably apportioned  as  between  the  several  owners  of  the  goods  sold,  who  are 
now  respectively  entitled  to  recover  the  difference  from  the  buyer  (Pa vane 
▼.  Bennett,  11  East,  36). 

In  ordinary  cases,  the  mere  production  of  a  bond  (1  Salk.  157 ;  2  Eq. 
Abr.  709),  bill,  or  cheque,  &c.,  is  sufficient  to  warrant  the  payment  to  the 
person  who  produces  it  (1  N.  R.  103;  Pal.  P.  and  A.  161  ;  Ch.  Bills,  7th 
ed.  281).  But  the  presumption  of  authority  from  the  possession  of  the  in> 
strument,  may  be  repelled  by  evidence  of  its  being  obtained  by  fraud,  or  for 
some  other  special  purpose  than  receiving  payment  (lb.) ;  and  proof  by  pit. 
of  a  notice  on  deA.  not  to  pay  the  ogent,  would  render  a  payment  to  the 
agent  ineffective  (Cowp.  251 ;  B.  N.  P.  130).  Proof  of  a  subsequent  recog- 
nition by  the  pit.  of  the  correctness  of  the  payment  would  suffice  (1  Eq. 
Abr.  145).  As  to  tender  to  an  agent,  see  post,  ''  Tendeh."  If  a  payment 
to  an  agent  would  suffice,  so  would  a  tender  to  him.  The  release,  discharge, 
or  composition,  by  an  agent,  of  his  principal's  debts  or  affairs,  would  bind 
the  principal,  provided  it  be  done  according  to  the  agent's  authority,  and  is 
warranted  by  the  usual  course  of  trade  (11  Mod.  71,  88;  Ch.  Com.  L.  208). 
An  agent,  having  an  interest  in  goods,  may  submit  to  arbitration  (5  B.  & 
C.  141).  See  further, /?os^,  p.  688,  as  to  what  acts  of  an  agent  are  binding 
upon  his  principal. 

A  broker  or  agent  cannot,  without  the  consent  of  his  principal,  delegate 
his  authority  to  another  (Pal.  P.  and  A.  128) ;  nor  can  any  employment  of 
skill  and  discretion  be  delegated  to  another.  Thus,  a  valuation  to  be  made 
by  A.  is  not  good  if  made  by  A.'s  clerk  (Ess  v.  Truscott,  2  M.  &  W.  885; 
and  see  Tomlin  v.  Ford  wick  (Mayor),  5  Ad.  &  E.  147). 

An  agent  cannot  sell  the  goods  of  his  principal  without  authority,  but 
such  authority  to  sell  may  be  implied  from  circumstances.  Thus,  where  a 
London  agent  was  employed  by  his  principal  in  the  country  to  import  goods 
from  abroad,  and  send  them  to  their  destination,  *aad  by  the  bill 
[  *688  ]  of  lading  the  goods  were  delivered  "  to  order  or  assigns,"  and  in- 
dorsed in  blank  by  the  shipper,  and  the  agent  being  allowed  to 
retain  possession  of  the  bill  of  lading  for  five  months,  sold  the  goods  with- 
out any  authority  for  that  purpose :  held,  that  it  was  a  question  for  the  jury 
whether  the  principal  had  not,  by  his  conduct,  enabled  his  agent  to  hold 
himself  out  to  the  world  as  a  person  having  authority  to  sell,  and  therefore 
to  convey  title  to  the  vendee  (Dyer  v.  Pearson,  3  B.  &  C.  38). 

Parol  evidence  is  admissible  to  show  that  a  party  to  a  written  agreement 
to  purchase,  entered  into  it  as  agent  to  another  (Marston  v.  Roe,  d.  Fox,  in 
error,  11  W.  W.  &  D.  712). 

(Competency  of  Agent  as  Witness,]    See  poU,  p.  710. 
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II.  Actions  aoaiiyst  Pbincifal  bt  Third  Persons. 
Form  of  Remedy  and  Pleadings. 

These  will  be  the  same  as  in  other  cases.  The  maxim  that  the  principal 
is  responsible  for  the  acts  of  his  agent,  universally  prevails  both  at  law  and 
in  equity  (4  T.  R.  66,  per  Kenyon,  C.  J.).  A  merchant,  therefore,  is  an- 
swerable for  the  deceit  of  his  factor,  who  had  sold  some  silk  to  the  pit.  as 
silk  of  a  superior  quality,  knowing  it  to  be  silk  of  an  inferior  quality  (Hern 
V.  Nicholls,  Salk.  289;  but  see  Bro.  Abr.  Actions  sur  le  Case,  pi,  8). 
Where  it  is  said  by  the  court,  If  my  servant  sell  false  stufi*  an  action  ou 
the  case  does  not  lie  against  me,  unless  he  sold  it  through  my  covin,  or  by 
my  command. 

Notice  to  the  principal  is  notice  to  all  his  agents,  if.  there  be  reasonable 
time  to  communicate  that  notice  to  the  agents  before  the  event  which  raises 
the  question  happens  (Mayhew  v.  Eames,  3  fi.  &  C.  601 ;  recognised  in 
Willis  v.  England  (Bank  of),  4  Ad.  dc  E.  21). 

An  unknown  principal,  when  discovered,  is  liable  for  the  contracts  which 
his  agent  makes  for  him.  But  this  rule  must  be  taken  with  some  qualifica- 
tion, for  a  party  may  preclude  himself  from  recovering  over  against  the 
principal,  by  knowingly  making  [the  agent  his  debtor  (Patcrson  v.  Gandas- 
sequij  15  East,  68 ;  Addison  v.  Gandassequi,  4  T.  R.  574).  And  where  at 
the  time  of  making  the  contract  of  sale,  the  party  buying  the  goods  repre- 
sented that  he  was  buying  them  on  account  of  a  person  resident  in  Scot- 
land, but  did  not  mention  the  name,  and  the  seller  did  not  inquire,  but  after- 
wards debited  the  party  who  purchased  the  goods:  held,  that  the  seller 
might  afterwards  sue  the  principal  for  the  price  (Thompson  v.  Davenport,  9 
B.  &  C.  78 ;  see  Railton  v.  Hodgson,  4  Taunt.  576  n. ;  Robinson  v.  Glea- 
dow,  2  Bing.  N.  C.  161;  Cothey  v.  Fennell,  10  B.  &  C.  671 ;  Nelson  v. 
Powell,  3  Doug.  410;  see  Ch.  Contr.  206). 

If  an  agent  by  deed  under  his  own  hand  and  seal,  covenant  for  himself, 
his  heirs,  6cc.,  for  the  act  of  another,  he  is  personally  liable  upon  his  cove- 
nant, although  he  describe  himself  in  the  deed  as  covenanting  ''  for  and 
on  behalf  of  another  person"  (Appleton  v.  Binks,  6  East,  148 ;  Hancock  v. 
Hodgson,  4  Bing.  269).  And  where  a  defl.  by  a  written  agreement  ex- 
pressed to  be  made  by  himself,  "on  behalf  of  A.  B.,  on  the  one  part,"  and 
the  pit.  of  the  other,  stipulated  that  he,  the  def\.  would  execute  to  E.,  the  pit., 
a  lease  of  certain  premises,  which,  as  it  was  proved,  belonged  to  A.  B.:  held, 
that,  the  defl.  was  personally  liable,  there  being  no  distinction  between  deeds 
and  parol  agreements  in  this  respect  (Norton  v.  Herron,  1  R.  & 
M.  229 ;  *see  Spittle  v.  Lavender,  5  Moo.  278).  Where  the  soli-  [  *689  ] 
citors  of  the  assignees  of  a  bankrupt,  upon  whose  lands  a  distress 
had  been  put  by  the  landlord,  gave  the  following  written  undertaking: — 
"We,  as  solicitors  to  the  assignees,  undertake  to  pay  to  the  landlord,  the, 
rent,"  &c.:  held,  that  they  were  personally  liable  (Burrel  v.  Jones,  3  B.  ik 
A.  47;  see  Spittle  v.  Lavender,  sufra;  Hartop  v.  Juckes,  2  M.  &  S.  439). 
So,  where  it  appeared  that  the  attorney  of  the  London  creditors  of  a  bank- 
rupt in  the  country  wrote  to  B.,  the  attorney  of  the  London  creditors  of  the 
same  bankrupt,  thus :  "  I  am  willing,  on  behalf  of  the  London  creditors,  to 
pay  two-thirds  of  the  expenses  of  Messrs  B.  and  B.,  or  such  barrister  as 
you  may  think  fit  for  resisting  Mr.  K.'s  proof,  and  of  investigating  the 
accounts  of  the  assignees  at  the  meeting  on  the  18th  inst.  I  hereby  under- 
take to  bear  and  pay  on  behalf  of  these  creditors,  two-thirds  of  the  expenses 
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incident  thereto  accordingly;"  and  the  meeting  being  afterwards  adjourned, 
A.  wrote  to  B.  another  letter,  in  which  he  said,  **  I  shall  have  no  objection 
to  bear  as  before  the  proportion  of  the  expense  of  the  barrister  attendiqg  the 
meeting  stated  in  your  letter:"  held,  that  A.  was  personally  responsible 
(Hall  V.  Ashurst,  1  C.  &  M.  714) ;  and  an  attorney  who  in  writing  person- 
ally undertakes  that  a  record  shall  be  withdrawn,  and  costs  paid  in  a  cause 
in  which  he  is  concerned  for  another,  is  liable  to  be  sued  upon  such  engage- 
ment (Iveson  V.  Conington,  1  B.  &  C.  160;  Prosser  v.  Allen,  Gow,  117; 
Redhead  v.  Cater,  1  Stark.  14).  And  if  the  attorneys  on  both  sides  on  an 
indictment  against  a  parish  for  not  repairing  a  road,  enter  into  an  agreement 
in  which  the  attorney  for  the  prosecutor  agreed  that  the  recognizances  should 
be  respited,  and  the  attorney  on  the  part  of  the  parish  agreed  to  pay  the 
costs,  the  latter  is  personally  bound  (Watson  v.  Murrell,  1  C.  &  P.  307). 
An  attorney  in  a  cause  is  not,  however,  personally  liable  to  a  witnc&%  whom 
he  subpoenas  for  his  expense  (Robins  v.  Bridge,  3  M.  &  W.  114).  If,  how^ 
ever,  the  instrument  evinces  an  intention  that  the  agent  should  not  be  liable, 
he  is  not  responsible,  though  words  are  used  which  per  se  might  render  him 
so;  therefore  where  A.,  an  auctioneer,  being  employed  by  B.  to  sell  an  estate 
belonging  to  him,  entered  into  and  signed  an  agreement  with  C.  for  the  pur- 
chase in  his  own  name,  as  agent  of  B.,  and  B.  shortly  afterwards  signed  it, 
and  added,  "  I  hereby  sanction  this  agreement,  and  approve  of  A.'s  having 
signed  the  same  on  my  behalf;"  it  was  held,  that  A.  was  not  personally 
responsible  (Spittle  v.  Lavender,  5  Moo.  278).  The  court  considered  that 
the  agreement  of  A.,  and  the  ratification  thereof  by  B.,  formed  but  one 
transaction,  and  manifested  an  understanding  by  all  parlies  that  A.  was  not 
personally  liable,  independently  of  the  instrument  signed  by  A.,  being  of 
itself  open  to  such  construction.  An  auctioneer  selling  without  disclosing 
the  name  of  his  principal  is  personally  liable  for  performance  of  the  con- 
tract of  sale,  though  he  afterwards  offers  to  give  the  name  of  his  principal 
(Franklin  v.  Lamond,  16  Law  J.  221);  in  this  case  the  pit.  having  bought 
shares  of  the  defts.  at  an  auction,  certificates  of  which  were  then  delivered 
to  him,  subsequently  applied  to  him  for  a  transfer  of  the  shares.  A  letter 
from  the  defts.  in  answer  thereto,  stating  that  they  acted  only  as  agents  in 
the  matter,  ond  offering  to  give  the  name  of  the  vendor,  was  held  evidence 
of  exonerating  the  pit.  from  tendering  a  deed  of  transfer  for  execution  (lb.). 
If  brokers  on  selling  goods  send  in  invoices,  or  bought  or  sold  notes  in  their 
names  as  sellers,  they  may  be  sued  personally,  and  parol  evidence  would  be 
inadmissible  on  their  behalf  to  show  that  they  sold  as  agents  for  third  parties 

(Jones  V.  Litlledale,  1  Nev.  &  P.  667 ;  Magee  v.  Atkinson,  *2  M. 
[  *690  ]    &  W.  440).     Where  a  British  merchant  is  effecting  a  purchase 

for  a  foreign  principal,  the  credit  is  always  considered  as  given  to 
the  former,  and  not  lo  the  foreigner  (Ch.  Contr.  230). 

A.  drew  bills  in  favour  of  B.  in  India  upon  the  East  India  Company,  in 
London,  which  they  accepted ;  C.  as  the  agent  of  B.  indorsed  the  bills  lo  D. 
&  E.,  upon  the  supposed  authority  of  a  power  of  attorney  from  B.,  which 
the  East  India  Company  inspected;  D.  and  E.  indorsed  to  their  bankers  and 
agents,  F.  and  Co.,  with  instructions  to  present  for  payment  when  due ;  F. 
and  Co.  indorsed  the  bills,  presented  them,  received  payment,  and  paid  it 
over  to  their  principals,  D.  and  E.  The  power  of  attorney  did  not  authorize 
C.  to  indorse,  and  B.  having  died,  his  administrator  recovered  the  amount 
from  the  East  India  Com|)any,  as  acceptors,  who  now  sued  F.  and  Co.  upon 
an  alleged  undertaking  by  ihem,  that  they  were  empowered  to  receive  pay* 
ment  of  the  bills.  The  jury  found  specially  that  the  pits,  paid  the  bills,  not 
on  the  faith  of  the  indorsements  by  the  defts.,  but  on  the  faith  of  the  power 
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of  attorney,  and  that  the  deils.  received  the  money  as  agents,  and  paid  it 
over  to  their  principals  before  they  knew  that  the  first  indorsement  was  un* 
authorized.  Held,  that  the  action  could  not  be  maintained  against  these 
defts/(Ea9t  India  Company  v.  Tritton,  3  B.  &  C.  280). 

Evidence  for  Plaintiff. 

The  pit.  must  establish  the  cause  of  action,  as  in  ordinary  cases ;  and 
that  the  act,  in  respect  of  which  the  deA.  is  sought  to  be  charged,  was  done 
by  his  agent,  duly  authorized. 

Proof  of  Agenci/J]  In  actions  against  a  party,  where  he  is  sought  to  be 
charged  with  the  act  of  another,  clear  proof  of  the  party's  having  author- 
ized that  act  is  essential.  Prgof  that  the  authority  was  by  parol  will,  in 
most  cases,  suffice  (Pay I.  P.  &  A.  117  ;  ante,  p.  ;  but  an  express  autho- 
rity, under  seal,  is  necessary  where  an  agent  is  appointed  to  execute  a  deed 
(Q^Rep.  76;  6  Rol.  Abr.  330;  ^  RoL  Abr.  R.  pi.  3,  4;  Ch.  Ca.  t.  Hardw. 
1 ;  Stra.  705,  955;  1  T.  R.  181 ;  6  T.  R.  176,  177.;  Com.  Dig.  Attorney; 
Harrison  v.  Jackson,  7  T.  R.  209 ;  Payl.  P.  &  A.  115;  see  ante^  p.  682). 
So,  also,  the  agent  of  a  corporation  (where  the  agency  concerns  the  interest 
or  title  of  the  corporation,  as  to  let  lands,  or  any  matter  in  pais)  must  be 
authorized  by  deed  (Co.  Lit.  94 ;  6  Salk.  191 ;  Rex  v.  Bigg,  3  P.  Wms. 
423 ;  see  "  Corporation'').  So,  also,  wherever  he  acts  under  a  power  of 
attorney,  in  these  cases  the  instrument  must  be  produced  and  proved. 
Wherever^  also,  the  authority  is  shown  to  exist  in  writing,  although  it  may 
not  have  been  necessary  that  it  should  have  been  so  conferred,  the  writing 
must  be  produced,  that  it  may  appear  whether  the  authority  has  been  pur- 
sued (Johnson  v.  Moore,  1  Esp.  89).  It  is  no  objection  that  the  agent  is  an 
infant,  a  married  woman,  attainted  alien,  outlawed,  excommunicated,  or 
otherwise  incompetent  to  make  contracts;  for,  however  incompetent  they 
may  be  as  regards  themselves,  they  arc,  generally  speaking,  perfectly  capa- 
ble of  contracting  for  others  fCo.  Lit.  52  a;  2  Ch.  Contr.  214;  and  see 
Wilson*  V.  Barthrop,  2  M.  &  W.  866).  Though  it  was  held  by  Lord  Hard- 
wicke,  in  one  case,  that  a  feme  covert  infant,  by  reason  of  her  infancy,  was 
unable  to  execute  a  power  to  dispose  of  real  estate  (Heule  v.  Grcenough, 
Alk.  695 ;  1  Ves.  298). 

Evidence  is  admissible  on  behalf  of  one  of  the  contracting  parties,  to 
show  that  the  other  was  agent  only,  though  contracting  in  his  own  name, 
and  so  to  fix  the  real  principal ;  but,  if  the  agent  contract  in  such  a  form  as 
to  make  himself  personally  responsible,  *he  cannot  afterwards, 
whether  his  principal  were  or  were  not  known  at  the  time  of  the  [  *691  ] 
contract,  relieve  himself  from  that  responsibility  (Jones  v*  Little- 
dale,  6  Ad.  &  E.  490,  per  Lord  Denman,  C.  J.).  Thus,  where  L.  and  Co., 
brokers  at  Liverpool,  sold  hemp  by  auction,  at  their  rooms,  and  gave  an 
invoice,  describing  the  goods  as  *'  bought  of  L.  and  Co.,"  and  received  part 
of  the  price,  but  failed  to  deliver  the  goods.  An  action  being  brought  against 
them  by  the  purchaser  for  non-delivery,  and  money  had  and  received,  it  was 
held,  that  L.  and  Co.  had  made  themselves  responsible  as  sellers,  by  the 
invoice,  and  could  not  defend  themselves  by  evidence  tending  to  show  that 
they  sold  as  agents,  and  intimated  that  fact  before,  and  at  the  time  of  the 
sale,  and  that  the  principals  being  indebted  to  L.  and  Co.,  the  invoice  had 
been  made  out  in  their  names,  according  to  a  custom  of  brokers,  in  Liver- 
pool, to  secure  the  passage  of  the  purchase-money  through  their  hands  (lb.). 

An  agent's  authority  is  either  special  or  general.    If  an  agent  is  consitu- 
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ted  one  for  a  particular  purpose,  and  under  a  limited  and  circumscribed 
power,  he  is  a  special  agent,  and  cannot  bind  the  principal  by  any  act 
exceeding  the  precise  limits  of  his  authority  (see  Ekist  India  Company  v. 
Horsley,  1  Esp.  112 ;  Attwood  v.  Mannings,  7  B.  &  C.  278) ;  but,  if  he  be 
a  general  agent,  the  principal  is  bound  by  all  his  acts.  We  shall  therefore 
consider  what  act  constitutes  a  party  a  special  agent,  and  what  a  general 
one,  and  the  principal  liabilities  under  such  agencies,  &c. 

Special  Agenf]  First,  as  to  what  constitutes  a  special  agent,  and  the 
principal  liabilities,  under  a  power  of  attorney  to  demand  and  receive  all 
moneys  due  to  A.,  on  any  account  whatsoever,  and  to  use  all  means  for  the 
recovery,  and  to  appoint  attorneys  for  the  purpose  of  bringing  actions,  and 
to  revoke  the  some,  and  to  transact  other  business,  the  latter  words  roust  be 
understood  to  refer  to  the  words  preceding,  as  meaning  all  business  apper- 
taining to  the  receipt  of  moneys  (Hillyear  v.  Finlayson,  1  H.  Bl.  155;  2  H. 
Bl.  618);  and,  where  the  power  was  for  receiving  money,  and  concluded 
with  the  general  words,  **•  to  transact  all  business,"  it  was  held,  that  the 
power  to  transact  business  did  not  authorise  the  agent  to  indorse  the  bill  they 
had  held  under  it  (Hay  v.  Goldsmidt,  1  Taunt.  349). 

The  defl.,  who  carried  on  business  on  his  own  account,  and  in  partner- 
ship, gave  a  general  power  of  attorney  to  his  wife  and  partners  to  act  /or 
him,  and  in  his  name,  and  to  his  use,  and  to  indorse  bills,  and  generally  to 
act  for  him  while  abroad.     He  gave  another  power  to  his  wife  alone,  to  act 
for  him,  and  in  hi»-behalf,  and  to  pay  and  accept  such  bills  as  should  be 
drawn  by  his  agents,  and  correspondents,  as  occasion  should  require.     One 
of  the  partners  drew  a  bill  on  deil.  for  money  to  supply  the  partnership  con- 
cerns, deft,  having  received  while  abroad  money  on  the  partnership  account, 
and  the  wife  accepted  the  bill  for  her  husband :  held,  first,  that  the  partner 
could  not  be  called  defl.'s  agent,  and,  therefore,  that  the  wife  had  not  the 
power  to  accept  the  bill ;  secondly,  that  she  had  not  power  to  accept  the  bill 
for  partnership  transactions,  but  only  bills  on  his  account;  thirdly,  that  the 
general  words  in  a  power  of  attorney,  were  not  to  be  construed  at  large,  but 
as  giving  general  powers  for  carrying  into  effect  the  special  purposes  for 
which  they  were  given ;  and,  therefore,  that  an  indorsee  who  had  not  used 
due  caution,  could  not  recover  (Attwood  v.  Mannings,  7  B.  &  C.  278).    A 
power  of  attorney,  giving  the  agent  full  powers  as  to  the  management  of  cer- 
tain specified  real  property,  with  general  words  extending  those  powers  to 
all  the  property  of  the  principal  of  every  description;  and,  in  con- 
[  *692  ]  elusion,  authorizing  the  agent  to  do  all  ^lawful  acts  concerning  all 
the  principaPs  business  and  afiairs,  of  what  nature  or  kind  soever, 
does  not  authorize  the  agent  to  indorse  bills  of  exchange  in  the  name  of  his 
principal  (Esdaile  v.  La  Nauze,  1  Y.  &  C.  894) ;  nor  does  a  power  to 
demand,  sue  for,  recover,  and  receive  by  all  lawful  ways  and  means,  all 
moneys,  debts,  and  dues  whatsoever,  and  to  give  sufficient  discharges,  give 
him  any  such  authority  (Murray  v.  East  India  Company,  5  B.  &  A.  204; 
see  generally,  "Partners"). 

An  authority  to  accept  bills  drawn  by  E.  U.  does  not  vest  an  authority  to 
accept  bills  drawn  by  E.  U.*s  brother  (Neale  v.  Tuslor,  4  Bing.  151).  If 
an  agent  has  goods  in  his  custody  for  some  purpose,  and  is  not  authorized 
to  sell,  a  sale  by  him,  unauthorized  by  the  principal,  and  not  in  market 
overt,  and  where  the  principal  does  not  allow  the  agent  to  appear  as  princi- 
pal, wilt  not  bind  the  principal  (Dyer  v.  Pearson,  8  B.  &  C.  88;  4  D.  &  B. 
648;  15  East,  38).  A  factor,  employed  to  sell,  cannot  pledge  (8  Ch.  Com. 
L.  205;  6  M.  &  S.  1,  14;  see  6  Geo.  IV.  c.  94;  seepost^  p.  705);  or  bar- 
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ter  (8  Ch.  Com.  L.  218,  n.  8).  If  a  master  intrusts  a  servant  to  sell  a 
horse,  a  warranty  by  the  servant  will  not  be  binding  on  the  master  (Helyear 
V.  Hawke,  5  Esp.  75 ;  3  Esp.  65 ;  2  Camp.  555) ;  and  a^epecial  authority 
must  always  be  strictly  pursued,  to  render  the  .principal  liable  (Ambl.  498 ; 
6  T,  R.  691 ;  Payl.  P.  and  A.  146). 

But  an  authority  is  to  be  so  construed  as  to  include  all  the  necessary  and 
usual  means  of  executing  it  with  effect :  thus,  it  has  been  held,  that  a  person 
signing  his  name  on  a  blank  stamped  piece  of  paper,  and  delivering  it  to  J. 

5  ,  authorizes  J.  S.  to  insert  any  sum  which  the  amount  of  the  stamp  will 
warrant  (Collis  v.  Emmett,  1  H.  Bl.  318).  And,  inasmuch  as  a  power 
to  do  any  act  comprises  a  power  to  do  all  such  subordinate  acts  as  are  inci- 
dent to,  or  are  necessary  to  eflfectuate  the  principal  act  in  the  best  and  most 
convenient  manner  (lb.) ;  it  is  necessary,  even  in  regard  to  a  special  agent, 
if  it  is  intended  to  exclude  from  his  authority  any  circumstance  which  would 
otherwise  fall  within  it,  that  it  should  be  done  by  express  direction  (3  Ch. 
Com.  L.  200,  201).  It  is  for  the  court  to  put  a  construction  on  a  written 
authority  (Collis  v.  Emmett,  supra;  Howard  v.  Bailey,  ib.  618).  An 
authority  to  receive  rents  is  no  authority  to  distrain  (Ward  v.  Shew,  9  B.  & 
C.  606) ;  but  an  appointment  to  receive  rents,  and  let,  confers  an  authority 
to  determine  a  tenancy  (Doe  d.  Manvers  v.  Mixem,  2  Moo.  &  R.  56) ;  but 
not  to  waive  a  forfeiture  (Doe  d.  Nash  v.  Birch,  1  M.  &  W.  408 ;  as  to 
agent  of  committee  of  candidate  at  an  election  (Thomas  v.  Edwards,  2  M. 

6  W,  215). 

An  agent  cannot  delegate  his  authority  to  another  so  jis  to  bind  the  prin- 
cipal by  the  act  of  the  sub-agent  (3  Mer.  287 ;  Paley,  P.  &  A.  128.  When 
be  would  be  bound  by  such  sub.agent's  acts,  posty  p.  694  et  seq,). 

What  a  general  Agency,']  Secondly,  as  to  what  constitutes  a  general 
authority,  and  the  principal  liabilities.  This  authority  may  be  expressly  or 
impliedly  given.  A  general  authority  may  be  implied  from  the  nature  of 
the  agent's  employment,  from  the  course  of  dealing  between  him  and  his 
principal,  from  the  principars  prior  conduct,  or  from  his  subsequent  recog- 
nition of  the  agent's  acts.  It  may  be  implied  from  the  nature  of  the  employ* 
ment :  thus,  if  a  person  puts  goods  into  the  custody  of  another,  whose  com- 
mon business  it  is  to  sell,  without  limiting  his  authority,  he  thereby  confers 
an  implied  authority  upon  him  to  sell  them  (per  Bayley,  J.,  Pickering  v. 
Buck,  15  East,  45).  So,  a  factor  or  an  auctioneer  may  bind  his  principal 
within  the  limits  of  the  authority  with  which  he  has  been  apparently 
*clothed  by  the  principal  in  respect  of  the  subject-matter,  and  there  [  *693  ] 
would  be  no  safety  in  mercantile  transactions  if  he  could  not  (per 
Ld.  Eiienborough,  ib.  43;  Dyer  v.  Pearson,  3  B.  &;  C.  42;  Boyson  v. 
Coles,  6  M.  &  S.  23;  Williams  v.  Barton,  3  Bing.  146).  A  factor  may 
sell  on  credit,  though  not  particularly  authorized  by  the  terms  of  his  com- 
mission to  do  so  (Scott  V.  Surman,  Willes,  406 ;  Houghton  v.  Matthews,  3 
B.  &  P.  469).  But  not  where  the  goods  are  to  be  paid  for  on  delivery 
(Boorman  v.  Brown,  3  Q.  B.  311).  So,  also,  a  wife,  with  respect  to  con- 
tracts relating  to  necessaries  for  her  husband's  family,  is  regarded  as  his 
general  agent  (1  Sid.  109;  Bac.  Abr.  Baron  and  Feme,  H;  4  Burr.  2177 ; 
2  Stra.  1214,  n.  1 ;  1  Camp.  121 ;  4  B.  &  A.  225 ;  3  B.  &  C.  631 ;  5  D. 
ds  R.  532 ;  Emmett  v.  Norton,  8  C.  &  P.  506 ;  Ch.  Contr.  160 ;  anU, 
^  Husband  and  Wife").  Where  a  person  keeping  livery-stables,  and  a 
horse-dealer,  having  a  horse  to  sell,  directed  his  servant  not  to  warrant  him, 
and  the  servant  did,  nevertheless,  warrant  him,  still  the  master  would  be  lia- 
ble on  the  warranty,  because  the  servant  was  acting  within  the  general 
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scope  of  his  anthority.  aad  the  public  cannot  be  supposed  to  be  cognizant  of 
any  private  conversation  between  such  master  and  servant  (Fenn  v.  Harri- 
son, 3  T.  R.  7^7;  5  Esp.  75;  1  Camp*  43,  n.;  see  "Wabsasty;* 
*«  Goods,"  &c.). 

But  if  the  owner  of  a  horse,  not  being  a  dealer,  were  to  sends  stranger  to 
a  fair,  with  express  directions  not  to  warrant  the  horse,  and  the  latter  acted 
contrary  to  the  orders,  the  purchaser  couid  only  have  recourse  to  the  person 
who  actually  sold  the  horse,  and  the  owner  would  not  be  liable  on  the  war* 
ranty ,  because  the  servant  was  not  acting  within  the  scope  of  his  employment 
(Fenn  v.  Harrison  ;  and  see  East  India  Company  v.  Hemsley,  1  Esp.  Ill ; 
rickering  v.  Busk,  supra;  Scotland  (Bank  of)  v.  Watson,  1  Dow,  45 ;  Hei- 
year  v.  Hawke,  5  Esp.  72 ;  AlejLander  v.  Gibson,  2  Camp.  555).  A  servant 
sent  merely  to  deliver  a  horse  previously  sold  is  not  to  be  considered  an  agent 
authorized  to  warrant  (Woodwin  v.  Burford,  2  C.  &  M.  391 ;  Jordon  v.  Norton, 
4  M.  &  W.  155  ;  atUe,  p.  108). 

Where  the  owner  of  a  boat,  which  was  accustomed  to  ply  for  hire,  and  to 
carry  passengers  across  a  haven,  employed  a  servant  for  that  purpose,  and 
the  servant  on  one  occasion  received  a  passenger  on  board,  and  carried  him 
across  the  haven  near  the  line  of  an  ancient  ferry,  and  paid  the  fare  over  to 
his  master :  held,  that  the  servant  was  acting  at  the  time  in  the  course  of  the 
master's  business  and  for  his  benefit,  and  that  the  master  was  liable  for  his 
act,  an\l  would  have  been  liable  to  an  action  on  the  case«for  such  act,  if  it 
had  been  proved  to  have  been  an  invasion  of  the  ferry  (Hozzey  v«  Field,  2C. 
M.  &  R.  435,-  see  Mackenzie  v.  Macleod,  10  Bing.  385). 

The  owner  of  a  ship  is  bound  by  the  representation  of  his  broker,  who  put 
up  the  ship  at  the  Royal  Exchange,  and  at  the  cofiee-house,  as  a  general  ship, 
warranted  to  sail  with  convoy,  and  distributed  handbills  to  the  same  efiect 
(Renguin  v.  Ditchele,  3  Esp.  64). 

It  seems  that  the  mortgagor  or  assignor  of  a  ship,  contracting  in  his  own 
behalf  with  a  third  f>erson  to  let  it,  &c.,  cannot  be  regarded  by  the  mortga* 
gee  or  assignee,  as  his  agent,  so  as  to  enable  the  latter  to  sue  for  freight,  &a, 
in  his  own  name  (or  the  mortgagee  or  assignee  is  no  party  to  the  contract 
that  is  made  af\er  the  transfer,  and  it  is  not  material  that  he  is  entitled  to  the 
ship's  earnings  (Chinnery  v.  Blackman,  3  Doug.  391 ;  Morrison  v.  Parsons, 
2  Taunt.  407  ;  Case  v.  Davidson,  5  M.  <k  S.  79 ;  Dean  v.  M'Ghee,  4  Bing. 
45). 

If  an  agent  employed  by  the  indorsees  of  a  bill  to  get  it  discounted,  warrant 
it  to  be  a  good  one,  his  employers  are  bound  by  his  act,  and  are  liable  to 
refund,  if  the  bill   be  afterwards  dishonoured  *by  the  acceptor 
[  *694  ]  (Fenn  v.  Harrison,  4  T.  R.  177) ;  otherwise,  if  the  warranty  was 
beyond  the  scope  of  agent's  authority,  though  acdng  bondfide^  and 
with  a  view  to  the  benefit  of  the  principal  (lb.).    For  an  agent  employed 
generally  to  do  an  act,  is  only  authorized  to  do  it  in  the  usual  way  of  business ; 
therefore,  as  stock  is  usually  sold  for  money  only,  a  principal  is  not  bound  by 
the  acts  of  a  broker  employed  by  him,  who  sells  it  upon  credit,  without  a 
special  authority,  though  acting  bondfide^  and  with  a  view  to  the  benefit  of 
the  principal ,-  and,  if  he  have  such  a  discretion,  the  principal  is  bound  by  his 
contracts,  though  tbey  exceed  the  sum  which  he  is  ordered  by  the  principal 
to  give  (Hicks  v.  Hawkins,  4  Elsp.  114;  see  Henderson  v.  Barnwell,  1  Y. 
&  J.  387  ,'  Willshire  v.  Sims,  1  Camp.  v;56).    And,  akhough  a  person  em- 
ployed as  a  general  agent,  order  goods  in  the  name  of  his  principal,  which  be 
converts  to  his  own  use,  the  principal,  though  he  may  have  been  wholly  ignor- 
ant of  the  transaction,  will  be  liable  for  them  (Gilman  v.  Robinson,  K.  &  M. 
226). 
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It  seems  that  in  the  case  of  clubs,  the  afTairs  of  which  are  managed  by  a 
committee,  the  extent  of  the  authority  of  such  committee  to  pledge  the  credit 
of  the  members  of  the  club,  depends  upon  the  rules  and  formation  of  the  club 
and  is  not  analogous  to  a  trading  partnership,  but  is  entirely  a  question  of 
principal  and  agent  (Fleming  v.  Hector,  2  M.  &  W.  161). 

The  society  of  a  club,  through  their  committee,  employed  thedef\.  to  make 
alterations  in  their  club-house,  and  by  the  misconduct  of  the  defl.'s  agents 
an  accident  occurred.  Ottcere^  is  the  society  answerable  as  a  principal,  and 
is  the  deft,  free  as  intermediate  agent  (Rapson  v.  Cubttt,  1  C.  &  M.  64). 
Semhle,  the  defl.,  as  relating  to  the  immediate  cause  of  action,  is  the  principal 
in  such  case  (lb.). 

Where  general  authority  to  indorse  bills  may  be  presumed,  see  Prescott  v. 
Flynn,  9  Bing.  19 ;  Esdaile  v.  LaNauze,  1  Y.  &  C.  894 ;  Cuuliffe  v.  Booth, 
3  Bing.  N.  C.  823  ;  anUy  «•  Bills  op  Exchange,"  ««  Partners"). 

Implied  from  Ckntrse  of  Dealings  ^c]  This  general  authority  may  be 
implied /rom  the  course  cf  dealing  between  the  defendarUand  his  agents  and 
from  the  principaTs  prior  conduct :  the  agent's  authority  may  be  implied, 
even  in  cases  which  are  not  within  the  scope  of  his  ordinary  business,  he 
having,  on  former  occasions,  exercised  the  same  authority,  of  which  the  prin* 
cipal  was  aware,  or  had  the  means  of  knowing  (Davidson  v.  Stanley,  3  Sco. 
N.  R.  49 ;  Pott  v.  Beavan,  1  0.  &  K.  335 ;  Davidson  v.  Robertson,  3  Dowl. 
229)  ;  a  master  is  liable  dvHiter  for  the  acts  and  contracts  of  his  servants, 
within  the  scope  of  his  employment,  on  the  gronnd  of  an  authority  delegated 
by  the  master,  expressly  or  impliedly  to  the  servant  (1  Ch.  Contr.  216). 
The  responsibility  for  the  act  of  a  domestic  servant,  does  not  rest  on  the  cir- 
cumstance of  the  master  being  pater  famUiaSy  but  because  the  servants  are 
of  his  choosing  (lb.).  A  master's  assent  must,  in  all  cases,  appear  either  by 
express  evidence  thereof,  or  by  proof  of  facts,  from  which  the  law  raises  an 
inference  that  such  assent  was  given  (lb.).  If  a  servant  has  been  allowed  by 
bis  master  frequently  to  purchase  goods  on  credit,  the  master  will  be  liable 
£)r  what  the  servant  purchases,  though  without  express  directions  (Anon. 
Show.  95;  Worthy  v.  Wiseman,  3  Keb.  625  ;  Nickson  v.  Brohan,  10  Mod. 
111).  But  if  the  servant  usually  buy  for  the  master  upon  credit,  and  the 
servant  buy  some  things  without  the  master's  orders,  yet  if  the  master  were 
trusted  by  the  trader  he  is  liable  (Pearce  v.  Rogers,  3  £sp.  314 ;  Hiscox  v. 
Greenwood,  4  Esp.  174).  So,  if  a  servant,  usually  employed  to  pledge  or 
borrow  money,  pledge  his  master's  goods  for  money,  the  lender  may  sue  the 
^master  for  the  money  (12  Mod.  564);  and  where  the  master  gave 
his  servant  money  every  Saturday  to  pay  the  expenses  of  the  week,  [*  696  ] 
the  servant  purchasing  the  articles  expended,  and  not  having  paid 
the  money  for  several  weeks  together,  though  he  received  it  regularly  each 
week,  the  master  was  held  liable  ( Wasland's  case,  3  Salk.  234 ;  Bolton  v. 
Hillersden,  1  Ld.  Raym.  225 ;  2  Stark.  204 ;  but  see  Stubbing  v.  Heintz, 
Pea.  407  ;  anu^  p.  94). 

**  It  is  material  to  see  when  the  money  was  given ;  if  the  servant  was 
always  in  cash  beforehand,  to  pay  for  the  goods,  the  master  is  not  liable,  as 
he  never  authorized  him  to  pledge  his  credit ;  but  if  the  servant  were  not  so 
in  cash,  he  gave  him  a  right  to  take  up  the  goods  on  credit ;  and  I  think  he 
would  be  liable,  as  the  servant  has  not  paid  the  ph.,  though  he  might  have 
received  the  money  from  the  defl.,  his  master"  (Rusby  v.  Scarlett,  5  Esp. 
76,  per  Lord  Ellenborough,  C.  J.). 

On  the  other  hand,  where  the  master  is  in  the  habit  of  paying  ready  mo- 
ney in  advance  for  articles  furnished  in  certain  quantities  to  his  ^milyi  if  the 
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tradesman  deliver  other  goods  of  the  same  sort  to  the  servant  upon  credit, 
without  infomiing  the  master  of  it,  the  latter  will  not  be  liable  (Pearce  v. 
Rogers,  3  Esp.  214;  Anon.  1  Show.  95);  and  where,  from  the  nature  of 
the  case,  an  authority  cannot  be  implied,  and  no  express  authority  is  given 
by  the  master,  he  is  not  liable  (Hiscox  v.  Greenwood,  4  Esp.  174;  3  Cb. 
Ch.  196,  197). 

The  deft.,  who  was  a  dealer  in  iron,  and  known  by  the  pit.  to  be  so, 
though  they  never  before  had  dealings  together,  sent  a  waterman  to  the  pit. 
for  iron,  on  trust,  and  paid  for  it  afterwards ;  he  again  sent  the  man,  but 
with  ready  money,  who  received  the  goods,  but  did  not  pay  for  them  :  held, 
that  sending  him  upon  trust  the  first  time  amounted  to  giving  him  credit,  ao 
as  to  charge  the  deft,  upon  a  second  contract  (Hazard  v.  Tredwell,  1  Stra. 
506 ;  but  see  Gillman  v.  Robinson,  1  C.  &  P.  442 ;  Todd  v.  Robinson,  1  R. 
6c  M.  217). 

It  sometimes  happens,  that  where  the  principal  has  furnished  his  agent 
with  money,  to  pay  for  food  to  be  purchased  by  the  agent  for  him,  the  prio- 
cipal  has  the  benefit  and  use  of  the  goods,  notwithstanding  the  agent's  neg« 
lect  to  pay  for  them ;  here,  indeed,  notwithstanding  the  agent's  departure 
from  his  authority,  the  principal  will  he  prima  facia  liable,  unless  he  can 
show  that  the  credit  was  really  given  to  the  servant,  or  that  he  always  gave 
the  servant  ready  money  to  pay  for  the  aricles  bought,  and  had  not, 
therefore,  ever  authorized  him  to  buy  on  credit  (Bay I.  B.  121 ;  Rusby  ▼• 
Scarlett,  5  Esp.  76 ;  Hazard  v.  Treadwell,  1  Stra.  506 ;  see  Gillman  ▼• 
Robinson,  R.  &  M.  207  ;  Filmer  v.  Lynn,  4  Nev.  &  M.  559) ;  as  to  a 
wife's  general  authority,  see  anUy  p.  196). 

And  where  a  tradesman  in  the  country  had  in  several  instances  employed 
A.  B.  as  his  agent,  to  purchase  goods  on  credit  of  the  pit.  a  London  dealer: 
held,  that  A.  B.  was  thereby  constituted  the  general  agent  of  the  country 
tradesman,  and  that  the  latter  i^as  liable  for  goods  which  A.  B.  without  or- 
ders, had  subsequently  bought  as  for  the  deft,  but  had  applied  to  his,  the 
agent's,  own  use  (Todd  v.  Robinson,  1  R.  &  M.  217 ;  see  Whitehead  v. 
Duckett,  15  East,  400).  But  where  a  servant  is  supplied  beforehand  by  a 
master  with  money  to  pay  over  to  a  tradesman,  with  whom  the  dealings 
have  always  been  on  ready  money  terms,  the  master  is  not  liable  if  the  ser* 
vant  do  not  pay  the  tradesman  (Flemyng  v.  Hector,  2  M.  &  W.  161,  per 
Ld.  Abinger,  C.  B.) ;  and  where  the  tradesman  has  been  invariably  pud 
whenever  the  articles  amounted  to  a  certain  small  sum,  tha  master  is  not 
liable  if  the  tradesman  allow  the  account  to  remain  until  it  run  up  to  a  con* 
siderable  sum,  for  so  doing  the  latter  is  presumed  to  *have  given 
[  *696  ]  credit  to  the  servant  (Stubbing  v.  Heintz,  Pea.  47).  If  a  master 
authorize  a  tailor  to  make  two  suits  of  livery  a  year  for  his  ser* 
vant,  and  the  tailor  supply  one  suit,  and,  at  the  desire  of  the  servant,  supply 
plain  clothes  instead  of  the  other,  the  master  is  not  liable  for  the  latter  (Huq« 
ter  V.  Berkeley  (Countess),  7  C.  &  P.  418.) 

The  circumstance  of  the  master  having  received  the  goods,  or  the  benefit 
of  the  servant's  contract,  is  prima  facia  evidence  of  the  responsibility,  and 
renders  it  incumbent  on  the  master  to  discharge  himself  by  proving  that  the 
servant  had  no  authority  to  pledge  his  credit  (Ch.  Contr.  219). 

A  member  of  a  joint-stock  banking  company  has  no  implied  authority  to 
accept  bills  in  the  names  of  the  directors  or  the  company  (Bramah  v.  Ro- 
berts, 3  Bing.  N.  C.  963 ;  see  anUj  pp.  603,  614). 

If  a  tradesman  living  in  the  country  receive  goods  ordered  on  his  behalf  by 
a  person  in  London,  and  pay  for  them  in  several  instances,  he  is  liable  for  goods 
furnished  on  an  order  given  by  such  person  afterwards,  though  he  did  not 


PRINCIPAL  AND  AGENT.  696 

receive  them,  such  person  having  appropriated  them  to  his  own  use  (Gill- 
man  V.  Robinson,  1  C.  &  P.  642).  So,  where  the  deft.,  a  linendraper  in 
Y.,  has,  in  several  instances,  employed  A.  B.  as  his  agent,  to  purchase  on 
credit  goods  from  the  plt.'s,  linendrapers  in  Liondon,  and  A.  6.,  without 
deft.'s  authority,  ordered  goods  to  be  sent  in  his  name  by  the  usual  convey- 
ance, and  which  he  intercepted  for  his  own  use :  held,  that  the  deft,  was  lia- 
hle  for  such  goods,  having,  by  the  previous  dealing,  authorized  the  pits,  to 
treat  A.  B.  as  his  agent  (Todd  v.  Robinson,  R.  &  M.  217).  A.,  the  brother 
of  the  deft.,  acted  as  his  shopman,  and  had  authority  to  order  in  goods  for 
the  shop.  A.,  was  indebted  to  the  pit.  in  lOZ.,  and,  on  pressure  for  payment, 
offered  a  bill  of  exchange,  drawn  and  accepted  by  C.  &  D.,  and  which  bore 
the  indorsement  of  the  deft.  The  bill  being  for  25/.,  he  desired  that  goods 
to  make  up  the  balance  should  be  sent  to  the  deft.'s  shop.  In  an  action  on 
the  bill,  and  for  goods  sold,  against  the  deft.,  it  appeared  that  the  deft.'s  in- 
dorsement had  not  been  made  by  him,  or  by  his  authority.  Held,  that  as  it 
appeared  by  the  evidence  that  the  goods  were  not  supplied  on  the  credit  of 
the  bill  alone,  but  on  the  credit  of  the  deft,  also,  the  pits,  were  entitled  to  re- 
cover as  for  goods  sold  (Rose  v.  Edwards,  2  Gale,  123). 

W.,  as  agent  for  the  deft.,  had  occasionally  employed  B.  to  purchase 
wools,  which  purchases  has  been  rotified  by  the  deft.  In  June,  1839,  the 
deft,  wrote  to  B.  to  say  he  would  have  nothing  to  do  with  any  purchases 
made  by  him.  This  letter,  it  appeared,  had  been  communicated  to  the 
deft.,  but  at  that  time  it  was  left  uncertain.  In  July,  B.  bought  wools  of  the 
pit.,  then  lying  at  his  premises,  and  they  were  sent  to  the  warehouse  of 
another  person,  where  they  were  weighed  and  packed  by  B.  (together  with 
other  wools),  in  sheets  which  the  deft,  was  in  the  habit  of  sending  there  for 
the  purpose  of  packing  such  wools.  The  wools  in  question  were  not  paid 
for,  and  it  was  in  the  course  of  dealing  that  wools  were  not  to  be  removed 
from  such  warehouse  until  payment.  In  an^ action  to  recover  the  price  of 
the  wools,  held,  1st,  that  there  was  sufficient  evidence  to  warrant  the  jury  in 
finding  that  B.  was  the  deft.'s  agent  for  the  purchase,  and  that  the  pit.  bad 
not  had  notice  of  the  countermand  of  his  authority  (Dodsley  v.  Varley,  12 
Ad.  &D  E.  632) ;  and  2ndly,  that  there  was  sufficient  acceptance  on  behalf  of 
the  deft,  within  the  Statute  of  Frauds  (lb). 

The  resident  agent  of  a  mining  company  has  not  an  implied  authority 
from  the  shareholders  to  borrow  money  on  their  credit,  in  order  to  pay  the 
arrears  of  wages  due  to  the  labourers  who  have  obtained  warrants  of  dis- 
tress upon  the  materials,  belonging  to  the  ^'mine,  for  the  satisfac- 
tion of  such  arrears,  nor  in  any  other  case  of  necessity,  however  [  *697  ] 
pressing  (Hawtayne  v.  Bourne,  7  M.  &  W.  595  ;  Rickett  v.  Ben- 
nett, 4  C.  B.  686)  ;  but  if  he  order  goods  for  the  necessary  working  of  the 
mine,  which  is  the  usual  course  in  such  concerns,  the  shareholder  who  took 
part  in  the  proceedings  of  the  company  is  liable  for  the  price  of  such  goods, 
notwithstanding  the  prospectus  issued  on  the  formation  of  the  company  sta- 
ted that  all  supplies  for  the  mine  were  to  be  paid  for  at  cash  prices,  and  no 
debt  was  to  be  incurred,  unless  he  can  show  that  the  agent  had  in  fact  no 
authority  from  him,  and  that  pit.  had  notice  thereof  (Ha wken  v.  Bourne,  8 
M.  &  W.  703  ;  see  ante,  p.  605). 

And  where  a  servant  who  had  been  used  to  raise,  receive,  and  pay  money 
for  his  master,  borrowed  200  guineas  in  his  master's  name,  after  he  had 
quitted  the  service,  the  lender  recovered  against  the  master  (Alcock  v.  Clay- 
ton, Moll.  282  ;  cited  in  Nickson  v.  Brohan,  10  Mod.  110).  When,  there- 
fore, the  authority  of  such  agent  has  been  determined,  or  he  has  been  dis- 
charged  from  his  employ,  and  the  pit.  attempts  to  charge  the  deft,  with  an 
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act  done  by  sach  agent  after  that  time,  he  should  be  prepared  to  prove 
deA.  had  notice  of  such  determination  of  the  authority,  as  by  its  being  put 
into  the  Gazette,  or  iadividuaUy,  if  he  was  a  former  customer  {anle^  '^Part- 

XSBS"). 

A  general  authority  to  an  agent  is  supposed  to  continue  until  its  determi- 
nation is  generally  known  (Pai.  P.  and  A.  186):  and  therefore,  after  the 
discharge  of  a  clerk  or  agent,  usually  employed  to  draw,  accept,  or  indorse 
bills,  or  the  like,  the  employer  will  be  bound  by  his  signature  or  acts, 
though  made  after  the  determination  of  his  authority,  until  it  be  generally 

known  ( v.  Harrison,  12  Mod.  348  ;  Ch.  Bills,  26) ;  and  even  though 

the  agent  intends  to  make  the  contract  on  his  own  account,  yet,  if  the  other 
contracting  party  thinks  he  is  making  it  for  his  principal,  the  latter  is  bound 
(Trueman  v.  Loder,  3  Nev.  &  P.  267 ;  4  Jur.  934).  So  he  is  bound  by 
the  contracts  of  bis  sub-agent,  unless  the  pit.  had  notice  before  the  contract 
of  the  revocation  of  his  authority  (Dodsley  v.  Varley,  4  P.  &  D.  448 ;  12 
Ad.  &  £.  632). 

Saw  revoked,]  An  agent^s  authority  may  be  determined  by  the  express 
revocation  thereof  by  the  principal ;  by  his  death  or  bankruptcy  (Watson  v. 
King,  4  Camp.  274 ;  Lepard  v.  Vernon,  2  Ves.  &  Bea.  51 ;  Odes  v.  Wood- 
ward, 2  Ld.  Raym.  849;  Blades  v.  Free,  9  B.  &  C.  169;  Cholmeley  v. 
Paxton,  3  Bing.  211 ;  Russ.  Factors,  315 — 817) ;  by  the  expiration  of  the 
period  fixed  for  the  execution  of  the  act  to  be  done  hy  the  agent,  or  by  the 
execution  of  the  commission,  whereby  the  agent  becomes  fimcUis  officio 
(Selon  V.  Slade,  7  Ves.  jun.  276;  Macheath  v.  Cooke,  1  Moo.  &  P.  513; 
Blackburn  v.  Scholes,  2  Camp.  843).  So,  it  may  be  revoked  by  a  renun- 
ciation of  the  agency  on  the  part  of  the  agent  himself  (Russ.  Factors,  811 
-^317).  A  bare  authority  is  revocable  by  the  party  who  conferred  it,  at 
any  time  before  it  has  been  executed ;  but  if  there  be  an  interest  coupled 
with  the  authority,  i,  «.,  if  the  party  receiving  the  authority,  acquire  with  it 
a  beneficial  and  valuable  personal  interest  in  the  subject-matter,  or  in  the 
execution  of  the  act  which  he  has  to  perform,  the  power  granted  cannot  be 
countermanded  (Walsh  v.  Whitcomb,  2  £sp.  565;  Bromley  v.  Holland,  7 
Ves.  jun.  28 ;  Pal.  P.  and  A.  185;  but  see  Smart  v.  Sanders,  5  C.  B.  895); 
nor  after  a  part  execution  by  the  agent  (Russ.  Factors,  312.)  But  it  is 
requisite  that  such  revocation  should  be  made  known  to  third  partis  (True* 
man  v.  Loder,  11  Ad:  &  £.  589 ;  Salte  v.  Field,  5  T.  R.  211 ;  Hazard  v. 

Treadwell,  1  Stra.  506 ; v.  Harrison,  12  Mod.  346 ;  Story,  Agency, 

496), 

*In  assumpsit,  for  not  delivering  tallow,  sold  by  the  deft,  to  the 
[  *699  ]  pit.  Plea,  non  assumpsit.  It  appeared  that  deft,  was  a  merchant 
in  St.  Petersburg,  and  established  H.  in  London,  to  conduct  his 
business  there,  in  the  name  of  H.  H.  had  for  some  years  acted  under  the 
general  authority  of  deft  in  making  sales  of  tallow  in  the  name  of  H.,  but 
which  were  understood  to  be  made  on  behalf  of  deft,  whose  representative 
H«  was  known  to  be.  Shortly  before  the  contract  in  question,  deft,  became 
dissatisfied  with  H.,  and  gave  notice  to  him  that  his  services  would  not  be 
much  longer  required.  While  their  connexion  subsisted,  the  contract  in 
question  was  entered  into  by  means  of  B.  W.,  a  broker,  acting  for  both 
vendor  and  vendee.  The  bought  note  was, ''  Bought  for  T.  and  O.  (pits.), 
1000  casks,  &c.,  B.  W."  The  sold  note  was,  "  Sold  for  Mr.  F.  H.,  to  my 
principals,  1000  casks  of  yellow  candle  tallow,  B.  W.,  broker,''  and  was 
delivered  to  H.,  the  agent  for  the  seller,  the  deft.  The  deft.,  at  the  trial, 
endeavoured  to  show  that  H.  had  made  the  sale  on  his  own  account,  and  the 
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jury  fband,  that  H.  did  so  intend,  but  that  the  broker  thought  he  made  it  for 
defc,  in  consequence  of  H.  having  been  so  long  known  as  the  representa- 
tive of  defl. :  held,  first,  that  on  this  finding  the  verdict  was  rightly  entered 
for  the  pits.,  on  the  ground,  that  until  the  ded.  gave  notice  to  the  world  that 
he  revoked  H.'8  authority,  defl.  was  bound  by  H.'s  contracts;  secondly,  that 
there  was  evidence  of  the  contracts  by  the  defl.  under  the  Statute  of  Frauds; 
thirdly,  it  was  not  competent  to  the  def\.  to  give  evidence,  that  by  the  custom 
of  the  tallow  trade,  under  such  contracts,  a  party  may  reject  the  undisclosed 
principal,  and  look  to  the  broker  for  the  completion  of  tbd  contract,  though 
parol  evidence  is  admissible,  to  show  in  what  character  a  party  has  made  a 
contract,  and  in  what  name  a  party  is  carrying  on  his  trade  (Trueman  v. 
Loder,  3  P.  &  D.  267). 

By  subsequent  AdopUonJ]  This  general  authority  may  be  implied,  or 
rather  the  deft,  may  be  rendered  liable  for  an  act  of  his  agent  for  which  he 
was  not  previously,  in  strictness,  WpihXe^  by  his  recognising  and  adopting  stich 
act  of  the  agent's  (Ward  v.  Evans,  2  Salk.  442;  Wilson  v.  Pouiter,  Stra. 
859 ;  Maclean  v.  Dunn,  4  Bing.  722 ;  sec  Robinson  v.  Gleadow,  2  Bing.  N. 
C.  161 ;  Saunderson  v.  Griffith,  5  B.  &  C.  913 ;  Rusby  v.  Scarlett,  5  Esp. 
77  ;  Wilson  v.  Pouiter,  Stra.  859;  Hovil  v.  Pack,  7  Ea.  164,  166;  Rimell 
V.  Sampayo,  1  C.  &  P.  254 ;  Wilson  v.  Tumman,  6  Man.  &  G.  286) ;  as» 
where  an  agent  subscribes  a  policy,  and  upon  a  loss  happening  the  principal 
pays,  such  payment  is  evidence  of  a  general  authority  to  the  agent  to  sub- 
scribe policies  (Courteen  v.  Town,  1  Camp.  43),  and  adjust  them  in  case  of 
loss  (Goodson  v.  Brooke,  4  Camp.  163).  And,  although  his  authority  to 
subscribe  policies  be  by  power  of  attorney,  yet  if  there  be  evidence  of  the 
principal's  having  recognised  acts  done  in  pursuance  of  it,  it  is  not  neces- 
sary to  produce  the  power  (Neal  v,  Irvins,  1  Esp.  61 ;  Haughton  v.  Ew- 
bank,  4  Camp.  88).  Where  the  usual  couree  of  management  of  the  prin- 
cipal's concerns  is  carried  on  by  a  sub-agent,  and  recognised  by  the 
principal,  he  will  sometimes  be  liable  (Bunb.  266 ;  3  Mer.  237 ;  Pal.  P.  and 
A.  128). 

But  where  an  agent  has  exceeded  his  authority,  in  wrongfully  pledging 
the  goods  of  his  principal,  a  forbearance  on  the  part  of  the  latter  to  make 
any  demand  on  the  pledgee,  will  not  amount  to  an  acquiescence  in  the 
pledge,  so  as  to  debar  the  principal  from  recovering  back  the  goods  (Robert- 
son V.  Kensington,  5  Man.  &  Ry.  381).  The  owner  of  a  ship  is  not  liable 
for  money  advanced  to  the  master,  and  expended  by  him  in  the 
necessary  use  of  the  ship,  *unless  the  money  is  advanced  ex-  [*699] 
pressly  for  that  purpose  (Thacker  v.  Moates,  1  Moo.  &  Rob.  79). 

It  seems  that  a  small  matter  will  be  evidence  of  a  subsequent  assent 
(Pal.  P.  and  A.  124) ;  and  an  adoption  of  the  agency  in  one  part  operates 
as  an  adoption  of  the  whole  act;  for  an  act  cannot  be  affirmed  as  to  so 
much  as  is  beneficial,  and  rejected  as  to  the  remainder  (Stra.  859;  Pal.  P. 
and  A.  125;  1  Barn.  77 ;  Atk.  128;  10  East,  378,  394). 

A  master  is  not  impliedly  liable  for  medicines,  &c.,  supplied  to  his  servant, 
who  met  with  an  accident  whilst  in  the  master's  employ,  unless  the  master 
send  for  the  doctor,  &c.  (see  Newby  v.  Wiltshire,  4  Dowl.  284 ;  Selwin  v. 
Norman,  4  C.  &  P.  80;  Wennall  v.  Abney,  3  B.  &  P.  247;  Reg.  v.  Smith, 
8  C.  At  P.  153). 

A  guard  or  superintendant  of  a  railway  company  has  no  power  to  bind 
the  company  for  the  services  of  a  surgeon,  who,  at  his  request,  attended  a 
passenger  who  met  an  accident  on  the  railway  (Cox  v.  Midland  Railway 
Company,  18  Law  J.  65,  Ex.). 
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If  a  coachman  go  in  his  master's  ]ivery,  and  employ  or  hire  horses  in  his 
name,  which  his  master  uses,  the  latter  will  be  bound  to  pay  for  the  hire  of 
the  horses,  although  he  has  agreed  with  the  coachman  to  pay  him  a  large 
salary  to  provide  horses,  unless  the  owner  of  the  horses  had  some  notice 
that  the  coachman  hired  them  on  his  own  account,  and  not  for  his  master 
(Rimell  v.-  Sampayo,  1  C.  &  P.  254). 

But  where  the  party  making  the  contract  had  not  a  shadow  of  authority 
to  contract  for  the  third  person,  and  did  not  profess  at  the  time  to  act  for 
him,  it  seems  that  the  subsequent  assent  of  such  third  party  to  be  bound  as 
a  principal  has  no  operation  (See  Fenn  v.  Harrison,  3  T.  R.  757 ;  Sander- 
son V.  Griffiths,  supra;  Vere  v.  Ashby,  10  B.  &  C.  298).  And  a  servant, 
though  employed  in  a  particular  business  only,  is  incidentally  and  tacitly 
allowed  to  bind  his  master  by  such  subordinate  acts  as  are  necessary,  or  are 
usually  done,  to  carry  into  efiect  the  act  to  be  performed  for  the  master, 
unless  such  presumptive  power  be  previously  expressly  negatived  by  the 
latter  (Pal.  P.  and  A.  137 ;  Fenn  v.  Harrison,  3  T.  R.  760 ;  East  India 
Company  v.  Hensley,  1  Elsp.  Ill;  Pickering  v.  Busk,  15  East,  45;  Scot- 
land  (Bank  of)  v.  Watson,  1  Dow.  45 ;  Wood  in  v.  Burford,  2  C.  &  M. 
391 ;  Jordon  v.  Norton,  4  M.  &  W.  155 ;  Helyar  v.  Hawke,  5  Esp.  72 ; 
Alexander  v.  Gibson,  2  Camp.  555;  but  see  Beaufort  (Duke  of)  v.  Taylor, 
9  Jur.  813,  Dom.  Proc.;  Smethurst  v.  Taylor,  12  M.  &  W.  545).  "  So, 
also,  the  master  is  not  liable,  whether  the  servant  be  invested  with  a  general 
or  special  authority,  if  the  servant's  acts  or  contracts  do  not  come  within 
the  general  purview  or  scope  of  his  powers,  and  be  wholly  unconnected  with 
the  business  intrusted  to  his  direction  (Pal.  P.  and  A.  139;  Fenn  v.  Harri- 
son, 3  T.  R.  757 ;  4  T.  R.  177 ;  Nickson  v.  Borhan,  10  Mod.  109).  So, 
if  A.,  being  indebted  to  his  own  agent,  authorize  him  to  receive  a  debt  due 
from  C,  intending  that  the  agent  should  thereout  pay  himself,  it  will  be  a 
sufficient  payment  by  C.  if  he  write  off,  in  account  with  the  agent,  so  much 
of  the  debt  as  is  due  to  the  agent,  and  pay  the  remainder  of  the  debt  in 
cash  to  A.  (Barker  v.  Greenwood,  1  Jur.  541). 

Where  H.,  the  managing  owner  of  a  ship  directed  an  insurance  broker 
to  efiect  an  insurance  upon  an  entire  ship,  upon  an  adventure  in  which  all 
the  part-owners  were  jointly  interested,  and  the  amount  of  the  entire  pre- 
miuno  was  carried  to  the  ship's  account,  in  H.'s  books,. which  were  open  to 
the  inspection  of  all  the  part-owners,  who  saw  the  account,  and  never  objected 
to  it,  but  it  did  not  appear  that  ^'the  insurance-broker  knew  the 
[  *700  ]  names  of  all  the  part-owners,  or  whether  or  not  they  had  given 
authority  to  H.  to  insure  :  held,  that  the  jury  were  warranted  in 
inferring  a  joint  authority  to  insure,  and  that  all  .the  part-owners  were 
jointly  liable  for  the  premium  to  the  insurance  broker,  notwithstanding  he 
had  debited  H.  alone,  and  divided  with  him  the  profits  of  commission  upon 
effecting  the  Insurance  (Robinson  v.  Gleadow^  2  Sco.  250 ;  2  Bing.  N.  C. 
150). 

If^  two  persons  be  appointed  agents  jointly,  one  alone  cnn^iot  act,  even  in 
the  case  of  clerks  to  trustees  of  turnpike-roads  (Bell  v.  Nixou,  9  Bing.  393). 
Where  four  parties  constituted  a  firm,  and  two  retired,  the  business  being 
carried  on  in  the  name  of  the  old  firm,  an  agent  afterwards  appointed  by  the 
two  continuing  partners  is  not  an  agent  to  bind  the  four  (Jones  v.  Shears,  4 
Ad.  &  E.  832). 

An  agent  to  answer  particular  questions,  but  who  is  not  invested  with 
authority  to  make  the  contract,  is  not  bound  to  volunteer  statements  material 
to  the  contract:  thus,  where,  in  an  action  on  a  policy  effected  by  the  pit.  on 
the  life  of  his  wife,  the  declaration  averred  that  the  pit.  had  made  statements 
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{inter  alia)  that  the  wife  was  not  afflicted  with  any  disorder  which  tended  to 
shorten  life,  and  that  she  had  led,  and  continued  to  lead,  a  temperate  life : 
plea,  that  before  the  making  of  the  policy  the  wile  had  been  afflicted  with 
certain  disorders,  which  the  pit.  before,  and  at  the  time  of  the  making  of  the 
policy,  well  knew,  and  it  appeared  that  the  wife  had  been  examined  at  the 
insurance  office,  and  answered  several  questions  put  to  her,  but  did  not 
apprize  the  company  of  these  complaints ;  the  jury  found  that  the  pit.  had 
not  any  knowledge  of  her  having  had  these  disorders :  held,  that  the  wife, 
not  being  the  general  agent  of  the  husband,  to  effect  the  policy,  but  only  sent 
to  answer  particular  questions,  her  knowledge  was  not,  in  this  respect,  the 
knowledge  of  the  husband  (Fluckman  v.  Fernie,  3  M.  &  W.  515). 

Whether  an  agent  has  a  general  or  special  authority  is  properly  matter 
of  evidence  for  a  jury  (Therold  v.  Smith,  11  Mod.  88  ;  Pal.  P.  and  A.  148); 
though  it  is  the  province  of  the  court  to  decide  on  the  effect  of  the  terms  of  a 
deed,  or  other  instrument,  vesting  the  authority  (1  H.  Bl.  819;  2  H.  Bl. 
218).  In  the  construction  of  the  extent  of  authority  in  mercantile  agencies, 
regard  must  be  paid  to  the  usages  of  trade,  and  the  evidence  of  mercantile 
persons  may  be  consulted. 

Therefore,  an  agent  may  bind  his  principal  by  selling  goods  in  trade 
upon  a  reasonable  credit,  it  being  customary  to  dispose  of  goods  on  such 
terms ;  so  the  principal  would  be  bound  by  such  sale  (Scott  v.  Surman, 
Willes,  406 ;  Houghton  v.  Mathews,  3  B»  d&  P.  489).  So,  where  an  insu- 
rance broker  or  other  mercantile  agent  has  been  employed  to  receive  money 
for  another  in  the  general  course  of  business,  and  where  the  known  general 
course  of  business  is  for  the  agent  to  keep  a  running  account  with  the  prin- 
cipal, and  to  credit  him  with  sums  which  ho  may  have  required  by  credits 
in  account  with  the  debtors  with  whom  he  also  keeps  running  accounts,  and 
not  merely  with  moneys  actually  received,  and  an  account  is  bona  yide  set- 
tled according  to  that  known  usage,  the  original  debtor  is  discharged,  and 
the  agent  becomes  the  debtor  (Stewart  v.  Aberdein,  4  M.  &  W.  228 ;  and 
see  Gibson  v.  Winter,  5  B.  &  Ad.  96).  But  it  is  unusual  to  sell  stock  on 
credit  (Wiltshire  v.  Sims,  1  Camp.  258;  Henderson  v.  Barnwell,  1  Y.  d^  J. 
387) ;  or  to  give  credit  for  goods  sold  at  an  auction  (Brown  v.  Staton,  2 
Chit.  Rep.  353 ;  Ferrars  (Earl)  v.  Robins,  2  C.  M.  &  R.  152).  A  person 
who  employs  a  broker  on  the  stock  exchange,  impliedly  gives  him  authority 
to  act  in  accordance  with  the  rules  there  established,  although  the 
principal  may  himself  be  ignorant  of  them  (Sutton  v.  Tatham,  10  [*701  J 
Ad.  &  £.  27 ;  per  Ld.  Denman,  C.  J.). 

At  common  law  an  agent  authorized  to  sell  goods,  could  not,  although  the 
apparent  owner,  by  permission  of  his  principal,  pledge  the  same  (Martini  v. 
Coles,  1  M.  &  S.  140;  Queiroz  v.  Truman,  3  B.  &  C.  342;  Ch.  Contr. 
203):  and  many  nice  and  difficult  questions  frequently  occurred  as  to  the 
relative  rights  and  liabilities  pf  the  principal  and  vendee  in  the  case  of  a  sale 
by  an  agent  intrusted  with  the  possession  of  goods.  To  remedy  these  the 
Stat.  6  Geo.  IV.  c.  94,  s.  1,  enacts  that  any  person  intrusted  for  the  purpose 
o^ consignment  or  sale  with  any  goods,  and  who  shall  have  shipped  such  goods 
in  his  own  name,  and  any  known  person  in  whose  name  any  goods  shall  be 
shipped,  by  any  other  person,  shall  be  deemed  the  true  owner,  so  far  as  to 
entitle  the  consignee  to  a  lien  thereon  in  respect  of  any  money  or  negotiable 
security  advanced  or  given  by  such  consignee,  or  to  or  for  the  use  of  the 
person  in  whose  name  such  goods  shall  have  been  shipped,  or  in  respect  of 
any  money  or  negotiable  security  received  by  him  to  the  use  of  such  con- 
signee in  the  like  manner  and  to  all  intents  and  purposes  as  if  such  person 
was  the  true  owner ;  provided  that  such  consignee  shall  not  have  notice  by 
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the  bill  of  lading,  or  otherwise,  at  or  before  the  advance  or  receipt  of  the 
money  or  negotiable  security,  that  the  person  shipping,  or  in  whose  name 
the  goods  are  diipped,  is  not  the  actual  and  bona  fide  owner ;  provided  also, 
that  the  person  in  whose  name  any  such  goods  are  to  he  shipped,  shall  be  taken 
for  the  purpose  of  this  act  to  have  been  intrusted  therewith  for  the  purpose 
of  consignment,  or  of  sale,  unless  the  contrary  be  made  to  appear  by  bill  of 
discovery,  or  otherwise,  or  be  made  to  appear,  or  be  shown  in  evidence  by 
any  person  disputing  that  fact.  By  sect.  2,  that  any  person  intrusted  with, 
and  in  possession  of  any  bill  of  lading,  India  warrant,  dock  warrant,  ware- 
house-keeper's certificate,  wharfinger's  certificate,  warrant,  or  order  for  deli- 
very of  goods,  shall  be  deemed  to  be  the  true  owner  of  the  goods  described 
in  the  said  several  documents,  so  far  as  to  give  validity  to  any  agreement 
thereafter  entered  into  by  such  person  with  any  person  for  the  sale  or  dis- 
position of  the  goods,  or  any  part  thereof,  or  for  the  deposit  or  pledge 
thereof,  or  any  part  thereof,  as  a  security  for  any  money  or  negotiable  in- 
strument advanced  or  given  by  such  person,  <Sz^c.,  upon  the  faith  of  such 
several  documents,  provided  such  persons,  &c.,  shall  not  have  notice  by 
such  documents,  or  otherwise,  that  the  person  intrusted  is  not  the  actual  and 
bona  fide  owner  of  the  goods  so  sold  or  pledged. 

It  is  incumbent  on  deAs.  wishing  to  avail  themselves  of  this  section  to 
prove  the  agreement  with  the  broker  (Evans  v.  Trueman,  2  B.  &  Ad.  886). 
Where  the  deft,  had  received  by  way  of  pledge  India  warrants  from  the 
plt.'s  broker,  who  had  been  intrusted  with  them  without  any  autbority  to 
pledge  or  sell  under  a  written  agreement :  held,  that  deft,  was  bound  to  pro- 
duce the  agreement.  The  statute  has-  been  holden  to  give  validity  only  to 
pledges  by  a  factor  of  documents  with  which  the  real  owner  has  previously 
intrusted  him,  and  not  to  extend  to  the  pledge  of  documents  created  by  the 
factor  himself  (Close  v.  Holmes,  2  Moo.  &  R.  25 ;  per  Alderson,  B. ;  but 
see  the  learned  Baron's  observations  on  the  case  of  Phillips  v.  Huth,  0  M. 
&W.  572'). 

The  defts.  advanced  to  W.'  14,000/.  on  a  deposit  of  American  state  bonds. 
W.  and  C.  afterwards  became  partners,  and  agreed  with  defts.  in  considera- 
tion of  their  discounting  W.  and  C.'s  acceptances  for  14,400/.  to  deposit  with 
them,  as  a  security,  dock  warrants  for  goods  held  by  them.     W.  and  C. 
accordingly  deposited  with  *defts.  dock  warrants  of  a  cargo  of 
[*702]    tobacco  belonging  to  the  pit.,  which  they  had  taken  out  in  their 
own  names.    The  defts.  gave  up  to  W.  the  American  bonds,  and 
paid  over  lo  W.  and  C.  the  balance  after  deducting  the  debt  due  to  him  from 
W.  and  the  discount.    Held,  that  if  according  to  the  iulention  of  both  par- 
ties, the  14,400/.  was  to  be  placed  entirely  at  the  disposal  of  W.  and  C.  to 
apply  to  any  purpose  of  their  own  as  they  pleased,  and  they  directed  its 
payment  in  account  to  the  defts.  in  satisfaction  of  W.'s  debt,  this  was  an 
advance  of  money  to  W.and  C.  within  this  sec^tion,  but  if  their  intention  was 
that  the  new  advance  was  only  for  the  purpose  of  satisfying  W.'s  former 
debt,  and  it  would  not  have  been  made  except  upon  the  understanding  that 
it  should  be  so  applied,  and  the  application  of  it  otherwise  would  have  been 
a  breach  of  the  agreement,  then  it  was  not  an  advance  within  the  statute 
(Phillips   v.  Huth,  6  M.  &  W.  72).     P.  and  Co.  owners  of  a  cargo  of 
tobacco,  on  the  arrival  of  the  vessel  placed  the  bill  of  lading  indorsed  in 
blank  in  the  hands  of  W.,  as  their  factor,  for  sale.     W.  entered  the  goods 
at  the  custom-house  in  his  own  name,  and  before  the  cargo  was  weighed, 
and  without  the  knowledge  of  P.  and  Co.,  obtained  a  dock  warrant  for  it  in 
his  own  name,  which  he  pledged  with  H.  and  Co.,  as  a  security  for  money 
advanced  by  them  to  him :  held,  on  error  in  Exchequer  Chamber,  that  W. 
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was  not,  under  the  circumstances,  by  reason  of  his  being  intrusted  with  the 
bill  of  lading,  necessarily  impliedly  intrusted  with  the  dock  warrant,  &c., 
within  the  meaning  of  this  section  (Hatfield  v.  Phillips,  9  M.  &  W.  647  ; 
recognised  in  Bonzi  v.  Stewart,  4  Man.  &  G.  828 ;  Phillips  v.  Huth,  supra). 
But  that,  whether  he  was  so  intrusted  or  not  is  a  question  of  fact  for  the  de- 
termination of  the  jury  (lb).  A  "party  receiving  Blast  India  warrants  from 
a  factor  in  pledge  for  moneys  advanced  to  him  cannot  retain  them  against 
the  true  owner,  if  from  the  circumstances  he  must,  as  a  reasonable  man, 
have  known  them  not  to  belong  to  the  factor,  although  no  direct  communi- 
cation of  that  fact  is  made  to  him  (Evans  v.  Trueman,  2  B.  &  Ad.  886). 
Whore  the  pits,  consigned  goods  to  their  factor,  and  at  the  same  time  drew 
bills  upon  him  for  the  amount,  which  they  themselves  ultimately  paid,  and 
the  factor  sent  the  goods  to  the  deft.,  with  whom  he  had  general  dealings, 
without  intimating  that  they  were  the  property  of  a  third  person,  and  drew 
a  bill  upon  him  for  the  amoiTnt,  which  the  ded.  accepted  and  paid ;  after 
which  the  factor  became  insolvent,  having  before  that  time  apprised  the  def^. 
that  he  had  received  a  notice  of  countermand  of  the  sale  from  the  pits.,  but 
the  defl.  afterwards  sold  the  goods :  held,  that  he  was  liable  for  their  value 
in  an  action  for  money  had  and  received,  and  that  he  would  have  been 
equally  liable  had  he  not  known  that  the  goods  were  the  property  of  the  phs. 
(Jackson  v.  Clark,  1  Y.  &  J.  216).  N.  and  Co.  purchased  and  paid  for 
twenty -three  chests  of  indigo  on  behalf  of  the  same  principal,  and  were  paid 
the  amount  by  him,  but  retained  the  warrants,  and  the  chests  remained  in 
the  East  India  Company's  warehouses.  Being  desirous  of  withdrawing  some 
other  warrants  which  they  had  in  the  hands  of  the  defts.,  they  deposited 
these  in  lieu  of  them,  and  they  afterwards  authorized  the  defts.  to  sell  the 
twenty-three  chests,  and  appropriate  the  proceeds,  which  they  did,  not  know- 
ing that  any  party  was  interested  in  them  but  N.  and  Co.  At  the  time  of 
this  transaction  N.  and  Co.  were  creditors  in  account  with  their  principal,  to 
an  amount  much  below  the  value  of  the  indigo.  Held,  that  the  sale  of  the 
twenty-three  chests  was  a  conversion,  and  that  the  defts.  were  liable  to  the 
principal  in  trover ;  for  that  the  transfer  of  these  warrants  by  N.  and  Co. 
was  not  a  sale,  or  disposition  by  factors  within  sect.  2  *(Taylor 
V.  Kymer,  3  B.  &  Ad.  320;  see  Von  Casted  v.  Boaker,  2  [*703] 
Ex.  691 ). 

By  sect.  3  it  is  provided,  that  "  in  case  any  person,  &c.,  shall  accept  any 
such  goods  in  deposit  or  pledge,  from  any  such  pisrson  so  in  possession,  and 
intrusted,  without  notice,  as  security  for  any  debt  or  demand  due  from  such 
person  so  intrusted  and  in  possession,  to  such  person,  &c.,  before  such  de- 
posit or  pledge;  then  such  person,  &c.,  so  taking  such  goods  in  deposit  or 
pledge,  shall  acquire  no  further  right  in  the  goods,  or  any  such  document, 
than  was  possessed  by  the  person  so  possessed  and  intrusted  at  the  time  of 
such  deposit  or  pledge  as  a  security,  but  such  persons,  6ic,,  so  taking  such 
goods  in  deposit  or  pledge,  shall  and  may  acquire  and  enforce  such  right  as 
was  possessed  by  such  person  so  possessed  and  intrusted." 

Where  defts.,  receiving  a  pledge  from  a  factor  for  an  antecedent  debt,  sell 
it,  they  cannot,  under  sect.  3,  hold  the  proceeds  against  the  real  owner,  but 
are  liable  to  him  in  trover ;  and  in  estimating  the  damages  they  are  entitled 
to  credit  for  the  balance  if  any  due  from  the  owner  to  the  factor  (Taylor  v. 
Trueman,  Moo.  &  M.  453). 

And  by  sect.  4,  "  Any  person,  &c.,  may  contract  with  any  agent  intrusted 
with  any  goods,  or  to  whom  the  same  may  be  consigned  for  the  purchase  of 
any  such  goods,  and  receive  the  same  of  and  pay  the  same  to  such  agent ; 
and  such  contract  and  payment  shall  be  binding  against  the  owner  of  such 
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goods,  notwithstanding  such  person,  &c.,  shall  have  notice  that  the  person 
making  such  contract,  or  on  whose  behalf  such  contract  is  made,  is  an 
agent ;  provided  such  contract  and  payment  be  made  in  ihe  usual  and  ordi- 
nary course  of  business,  and  that  such  person,  &c.,  shall  not,  when  such 
contract  is  entered  into,  or  payment  made,  have  notice  tbtt  such  agent  is 
authorized  to  sell  the  goods,  or  to  receive  the  purchase-money." 

A  wharfinger,  who  is  also  a  flour  factor,  having  flour  sent  to  him,  to  keep 
until  further  orders,  is  not  an  agent  intrusted  with  the  flour,  within  this  sec- 
tion, so  as  to  give  validity  to  a  sale  by  him  of  the  flour  (Monk  v.  Whitten- 
bury,  2  B.  &  Ad.  484).  A  bill-broker  has  no  authority  to  deposit  bills 
received  by  him  for  the  purpose  of  discounting,  as  a  security  for  an  advance 
to  himself,  or  for  money  previously  due  to  him  (Haynes  v.  Foster,  2  C.  & 
M.  237 ;  ante,  p.  685). 

By  sect.  5,  Any  person,  &c.,  may  take  any  such  goods  or  any  such 
document  in  deposit  or  pledge  from  any  such 'factor  or  agent,  notwithstand- 
ing such  person,  6&c.,  shall  have  notice  ihat  the  person  making  such  deposit 
or  pledge  is  a  factor  or  agent,  but  then  such  person,  &c.,  shall  acquire  no 
further  right  to  the  goods  or  document  for  the  delivery  thereof  than  was 
possessed,  or  might  have  been  enforced  by  the  factor  or  agent  at  the  time 
of  such  deposit  or  pledge  as  security,  but  such  person,  &c.,  shall  and  may 
possess  and  enforce  such  right  as  was  possessed  and  might  have  been  en- 
forced by  such  factor  or  agent  at  the  time  of  such  deposit  or  pledge. 

A  broker,  having  accepted  bills  for  his  principal  on  the  security  of  goods 
then  in  his  hands,  pledged  the  goods  with  a  person  who  had  notice  of  the 
agency,  but  did  not  inform  the  principal  of  this  transaction :  it  was  holden 
that,  under  this  section,  the  broker  could  transfer  such  right  only  as  he  had, 
which  was  a  right  to  be  indemnified  against  the  bills  which  he  had  accepted, 
and  that'  the  principal  having  satisfied  those  bills,  was  entitled  to  have  back 
his  goods  from  the  pawnee,  without  paying  the  amount  for  which  they  were 
pledged  (Fletcher  v.  Heath,  7  B.  &  C.  517).  The  provision  in  this  section 
refers  to  a  deposit  or  pledge  only,  made  distinctly  as  such  (Thompson  v. 
Farmer,  Moo.  &  M.  48).  Acceptances  of  a  factor  for  his  *prin- 
[  ''^704  ]  cipal,  which  are  provided  for  by  the  principal  before  they  become 
due,  do  not  constitute  such  a  demand  against  the  principal  as  to 
enable  the  factor  to  pledge  the  warrants  for  goods  belonging  to  the  principal 
as  a  security  for  advances  made  to  himself  (Bl a ndy  v.  Allan,  3C.  &P.  447; 
see  Taylor  v.  Trueman,  Moo.  &  M.  453).  The  right  of  a  factor  under  this 
section  depends  upon  the  question  whether,  upon  the  face  of  the  whole  account 
between  them,  the  principal  is  indebted  to  the  factor  (Robertson  v.  Kensing- 
ton, 5  M.  &  R.  381).  A  factor,  by  desire  of  his  principal,  kept  separate 
accounts  of  sales,  in  some  of  which  the  principal  was  solely,  and  in  others 
only  partly,  interested,  but  he  regularly  posted  all  the  items  of  both  these 
accounts  into  one  general  account.  The  factor  pledged  goods  consigned  to 
him  on  the  joint  account  for  the  purpose  of  meeting  a  draf\  drawn  on  him 
by  the  principal  against  that  account;  at  the  time  of  the  pledge  the  factor, 
upon  the  general  account,  was  indebted  to- the  principal  in  a  larger  sum  than 
the  amount  of  the  draft,  but  upon  the  separate  account  against  which  the 
draft  was  drawn,  and  to  which  the  goods  pledged  belonged,  the  principal 
was  indebted  to  the  factor.  Held,  that  he  had  no  right  to  pledge,  and  that 
the  pledgee  could  not  retain  the  goods  against  the  principal  (lb.). 

By  sect.  6,  it  is  enacted,  That  nothing  herein  contained  shall  prevent  the 
true  owner  of  the  goods  from  receiving  the  same  from  his  factor  or  agent 
belbre  a  sale,  deposit,  or  pledge ;  or  from  the  assignees  of  such  factor  or 
agent  in  the  event  of  his  bankruptcy;  nor  to  prevent  the  owner  from  recover- 
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ing  from  any  person,  &c.,  the  price  agreed  to  be  paid  for  the  purchase  of 
such  goods,  subject  to  any  right  of  set-off  on  the  part  of  such  person,  6&c., 
against  such  factor  or  agent,  nor  to  prevent  the  pwner  from  recovering  from 
such  person,  &c.,  the  goods  deposited  or  pledged  upon  repayment  of  the 
money,  or  on  Restoration  of  the  negotiable  instrument  advanced  on  the 
security  thereof,  by  such  person,  &c.,  to  the  factor  or  agent,  and  upon  pay- 
ment of  such  further  sum  of  money,  or  upon  restoration  of  such  other  nego- 
tiable instrument,  if  any,  as  may  have  been  advanced  by  the  factor  or  agent 
to  the  owner,  or  on  payment  of  money  equal  to  the  amount  of  such  instru- 
ment, nor  to  prevent  the  owner  from  recovering  from  such  persons,  <Sec., 
any  balance  remaining  in  his  hands  as  the  produce  of  the  sale  of  the  goods, 
after  deducting  the  money  or  negotiable  instrument  advanced  on  the  security 
thereof;  and  in  case  of  the  bankruptcy  of  the  factor  or  agent,  the  owner  of 
the  goods  so  pledged  and  redeemed  shall  be  h^ld  to  have  discharged  pro 
tanto  his  debt  to  the  estate  of  such  bankrupt. 

The  same  protection  and  validity  have  been  recently  afforded  to  bona  fide 
advances  upon  goods  and  merchandise  as  by  the  above  statute  were  given 
to  sales,  and  owners  intrusting  agents  with  the  possession  of  goods  and  mer- 
chandise, or  of  documents  of  title  thereto,  may  now,  in  those  cases  where 
such  owner,  by  the  Factors  Act,  would  be  bound  by  an  agreement  or  con- 
tract of  sale,  be  in  like  manner  bound  by  any  agreement  or  contract  of 
pledge  or  lien  for  any  advances  bona  fide  made  on  their  security  by  5  dc  6 
Yict.  c.  39,  the  first  section  of  which  enacts  '^  That  any  agent  who  shall  be 
intrusted  with  the  possession  of  goods,  or  of  the  documents  of  title  to  goods, 
shall  be  deemed  and  taken  to  be  owner  of  such  goods  and  documents,  so  far 
as  to  give  validity  to  any  contract  or  agreement  by  way  of  pledge,  lien,  or 
security,  bona  fide  made  by  any  person  with  such  agent  so  intrusted  as  afore- 
said, as  well  for  any  original  loan,  advance,  or  payment  made  upon^ 
the  security  of  such  *goods  or  documents,  as  also  for  any  further  [  *705  ] 
or  continuing  advance  in  respect  thereof;  and  such  contract  or 
agreement  shall  be  binding  upon,  and  good  against  the  owner  of  such  goods, 
and  all  other  persons  interested  therein,  notwithstanding  the  person  claiming 
such  pledge  or  Hen  may  have  had  notice  that  the  person  with  whom  such 
(K>ntract  or  agreement  is  made  is  only  an  agent." 

Sect.  2.  '^  That  when  any  such  contract  or  agreement  for  pledge,  lien, 
or  security  shall  be  made  in  consideration  of  the  delivery  or  transfer  to 
such  agent  of  any  other  goods  or  merchandise,  or  document  of  title,  or  ne- 
gotiable security,  upon  which  the  person  so  delivering  up  the  same  had  at 
the  time  a  valid  and  available  lien  and  security  for  and  in  respect  of  a  pre- 
vious advance  by  virtue  of  some  contract  or  agreement  made  with  such 
agent,  such  contract  or  agreement,  if  bona  fide  on  the  part  of  the  person 
with  whom  the  same  may  be  made,  shall  be  deemed  to  be  a  contract  made 
in  consideration  of  an  advance,  within  the  true  intent  and  meaning  of  this 
act,  and  shall  be  as  valid  and  effectual  to  all  intents  and  purposes,  and  to 
the  same  extent  as  if  the  consideration  for  the  same  had  heexi.B,  bona  fide  ^te- 
sent  advance  of  money  ;  provided  always,  that  the  lien  acquired  under  such 
last-mentioned  contract  or  agreement  upon  the  goods  or  documents  deposi- 
ted in  exchange,  shall  not  exceed  the  value  at  the  time  of  the  goods  and  mer- 
chandise which,  or  the  documents  of  title  to  which,  or  the  negotiable  securi- 
ty, shall  be  delivered  up  and  exchanged," 

Sect.  3.  provides,  "  That  this  act  shall  give  validity  to  such  contracts  and 
agreements  only,  and  to  protect  only  such  loans,  advances,  and  exchanges, 
as  shall  be  made  bona  fide^  and  without  notice  that  the  agent  making  such 
contracts  or  agreements  as  aforesaid,  hath  not  authority  to  make  the  same, 
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or  is  acting  mala  fide  in  respect  thereof  against  the  owner  of  such  goods 
and  merchandise ;  and  nothing  herein  contsdned  shall  be  construed  to  ex- 
tend to  or  protect  any  lien  o(  pledge  for  or  in  respect  of  any  antecedent  debt 
owing  from  any  agent  to  any  person  with  or  to  whom  such  lien  or  pledge 
shall  be  given,  nor  to  authorise  any  agent  intrusted,  as  afoi%8aid,  in  deviat- 
ting  from  any  express  orders  or  authority  received  from  the  owner ;  but  that 
for  the  purpose  and  to  the  intent  of  protecting  all  such  bona  fide  loans,  ad- 
vances, and  exchanges,  as  aforesaid,  although  made  with  notice  of  such  agent, 
not  being  the  owner,  but  without  any  notice  of  the  agent's  acting  without  au- 
thority, and  to  no  further  or  other  intent  or  purpose,  such  contract  or  agree- 
ment, as  aforesaid,  shall  be  binding  on  the  owner  and  all  other  persons  in- 
terested in  such  goods." 

This  statute  only  protects  bona  fide  advances  to  the  agent  (Learoyd  v.  Ro- 
binson, 12  M.  &  W.  745).  , 

By  sect.  4,  of  5  &  6  Vict.  c.  88,  ••  Any  bill  of  ladins;,  &c.,  or  any  other 
document  used  in  the  ordinary  course  of  business,  as  proof  of  the  possession 
or  control  of  goods,  or  authorizing  or  purporting  to  authorize,  either  by  in- 
dorsement or  by  delivery,  the  possessor  of  such  document  to  transfer  or  re- 
ceive goods  thereby  represented,  shall  be  deemed  and  taken  to  be  a  document 
of  title  within  the  meaning  of  this  act ;  and  any  agent  entrusted  as  afore- 
said, and  possessed  of  any  such  document  of  title,  whether  derived  immedi* 
diately,  from  the  owner  of  such  goods,  or  obtained  by  reason  of  such  agent's 
having  been  entrusted  with  the  possession  of  the  goods  or  of  any  other  doc- 
ument of  title  thereto,  shall  be  deemed  and  taken  to  have  been  intrusted 
with  the  possession  of  the  goods  represented  by  such  documents  of 
title  as  aforesaid,  and  all  contracts  pledging  or  giving  a  Hen  upon  such 
documents  of  title  as  aforesaid,  ^shall  be  deemed  and  taken  to  be 
[  •706  ]  ^spectively  pledges  of  and  liens  upon  the  goods  to  which  the 
same  relates ;  and  such  agent  shall  be  deemed  to  be  possessed  of 
such  goods  and  documents,  whether  the  same  should  be  in  his  actual  custo- 
dy or  shall  be  held  by  any  other  person,  subject  to  his  control,  or  for  him 
or  on  his  behalf;  and  where  any  loan  or  advance  shall  be  bona  fide  made 
to  any  agent  intrusted  with  and  in  possession  of  any  such  goods  or  docu- 
ments of  title  as  aforesaid,  on  the  faith  of  any  contract  or  agreement  in  writ- 
ing to  consign,  deposit,  transfer,  or  deliver  such  goods  or  documents  of  title 
as  aforesaid ;  and  such  goods  or  documents  of  title  shall  actually  be  re- 
ceived by  the  person  making  such  loan  or  advance,  without  notice  that  such 
agent  was  not  authorized  to  make  such  pledge  or  security,  every  such  loan 
or  advance  shall  be  deemed  and  taken  to  be  a  loan,  or  advance,  on  the  se- 
curity of  such  goods,  or  documents  of  title,  within  the  meaning  qf  this  act, 
though  such  goods  or  documents  of  title  shall  not  actually  be  received  by 
the  person  making  such  loan  or  advance  till  the  period  subsequent  thereto  ; 
and  any  contract  or  agreement,  whether  made  direct  with  such  agent  as 
aforesaid,  or  with  any  clerk  or  other  person  on  his  behalf,  shall  be  deemed 
a  contract  or  agreement  with  such  agent,  and  any  payment  made,  whether 
by  money,  or  bills  of  exchange,  or  other  negotiable  security,  shall  be  deemed 
and  taken  to  bo  an  advance  within  the  meaning  of  this  act;  and  an  agent 
in  possession,  as  aforesaid,  of  such  goods  or  documents,  shall  be  taken  for 
the  purpose  of  this  act,  to  have  been  entrusted  therewith  by  the  owner  there- 
of, unless  the  contrary  can  be  shown  in  evidence." 

By  sect.  5,  "  Nothing  herein  contained  shall  lesson  or  affect  the  civil  re- 
sponsibility of  an  agent  for  any  breach  of  duty,  or  contract,  or  non-fulfil- 
mcnt  of  his  orders  or  authority,  in  respect  of  any  such  contract,  agreement, 
lien,  or  pledge,  as  aforesaid." 
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A  principal  is  liable,  civilly,  for  the  neglect,  fraud,  deceit,  or  any  other 
wrongful  act  of  his  agent,  done  by  him  in  the  course  of  his  employment, 
and  on  behalf  of  the  principal  (see  12  Mod.  490 ;  1  Rayro.  264 ;  1  Salk. 
282) ;  when  not,  see  2  Stark.  377 ;  Shirley  v.  Wilkinson,  1  Dowl.  306 ; 
Lewis  V.  Read,#13  M.  &  W.  834 ;  Freeman  v.  Rosher,  18  Law,  J.  340,  Q. 
B. 

A  master  is  not  liable  for  the  wilful  act  of  his  servant  in  committing  a 
tort  (M'Manus  v.  Crickett,  1  East,  106;  see  Gregory  v.  Piper,  9  B.  &  C, 
691  ;  see  "Case,"  "  Thespass  ;"  Wallis  v.  Martin  4  T.  R.  139).  But 
where  the  deds.,  who  were  occupiers  of  a  bonded  warehouse,  engaged  a 
master  porter  to  lower  and  convey  a  barrel  of  flour  from  their  warehouse, 
and  the  master  porter  engaged  a  master  carter,  and  both  of  them  attended 
with  their  men,  and  during  the  process  of  lowering  it  from  the  warehouse 
the  barrel  fell  and  injured  the  ph.,  owing  to  to  the  defectiveness  of  the  rope 
furnished  by  the  master  porter :  it  was  held  thaAhe  defts.  were  liable  (Rian- 
dleson  v.  Murray,  3  Nev.  &  P.  239 ;  and  see  Huzzey  v.  Field,  2  C.  M.  6& 
R.  436). 

As  to  when  a  principal  is  bound  by  the  representation,  declaration,  or  ad- 
missions of  the  agent,  see  Uwens,  v.  Hey  worth,  10  M.  &  W.  147;  Corn- 
foot  V.  Fowke,  6  M.  &  W.  368  ;  Fuller  v.  Wilson,  3  Q.  B.  68;  Peto  v. 
Hague,  6  Esp.  133  ;  Coates  v.  Bainbridge,  6  Bing.  68. 

We  have  already  seen  what  admissions  and  representations  of  an  agent 
are  binding  on  the  principal  (ante,  Vol.  I.,  pp.  76, 77).  As  to  "  Payment," 
«*  Release,"  "  Tendeb,"  Set-off,"  "  Statute  of  Limitations,"  see  those 
titles.  A  notice  to  an  agent  in  the  transaction,  in  which  he  is  engaged  for 
the  principal,  will  charge  the  principal  himself  because  it  is  presumptive 
notice  to  him  (1  Ca.  Ch.  *38  ;  1  T.  R.  16  ;  4  T.  R.  66 ;  3  Mer. 
210) ;  but  notice,  in  order  to  aflect  the  principal  in  respect  to  a  [  •TO?  ] 
contract  concluded  by  the  intervention  of  an  agent,  must  be  proved 
to  have  been  an  agent  empowered  to  treat,  and  not  one  who  is  merely  em- 
ployed to  carry  proposals  from  one  side  to  another  (1  Bro.  Abr.  361 ;  1  J,  & 
W.  168  ;  4  Taunt.  873). 

Where  the  authority  is  given  to  several,  all  must  join  in  executing  it 
(Brown  v.  Andrew,  18  Law  J.,  Q.  B.  163). 

A  review  was  established  by  an  association  of  shareholders,  who  passed 
certain  written  resolutions  for  its  management  and  regulation.  A  committee 
of  shareholders  was  appointed  *'  to  assist  the  editor  in  promoting  the  pros- 
perity and  circulation  of  the  review,  and  to  obtain,  as  far  as  possible  without 
expense,  literary  contributions,  and  to  aid  the  editor,  as  he  might  require,  in 
all  Itiatters  connected  with  his  department:"  held, that  this  resolution  did  not 
empower  one  of  the  committee  to  contract  with  any  person  for  the  supply  of 
literary  articles,  or  to  bind  the  shareholders  to  pay  for  them  when  supplied 
and  inserted  in  the  review  (Heraud  v.  Leaf,  17  Law  J.  67,  C.  P.). 

The  ph.,  who  was  captain  of  one  of  the  East  India  Company's  ships,  sailed 
from  London  to  Madras  with  a  cargo,  and  there  purchased  from  the  East 
India  Company  certain  cotton  on  his  own  account,  which  was  taken  by  him 
in  the  company's  ship  to  Canton,  and  sold  there.  Upon  first  arriving  at 
Madras,  the  pit.  had  reported  himself  to  the  Government  Board,  and  had 
been  directed  by  that  board  to  place  himself  under  the  orders  of  the  Marine 
Board  of  Madras.  The  negotiations  for  the  purchase  of  the  cotton  were  car- 
ried on  between  the  pit.  and  the  Marine  Board,  by  whom  the  pit.  was  allowed 
to  ship  the  cotton  free  of  freight  to  Canton.  The  contract  as  to  freight  was 
not  confirmed  by  the  Government  Board,  who  had  previously  stated  to  the 
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Marine  Board  that  freight  was  to  be  paid  by  the  pit  Held,  upon  the  con- 
struction of  the  different  negotiations  between  the  pit.  and  the  Marine  Board, 
that  the  government  must  abide  by  the  contract  entered  into  by  their  agents, 
the  Marine  Board ;  and  if  the  latter  had  exceeded  their  authority  in  allowing 
the  pit.  to  take  the  cotton  free  of  freight,  the  pit.,  who  was  the  innocent  pur- 
chaser, was  not  to  suffer  the  loss  (Smith  v.  The  Bast  India  Company ,^  17 
Law  J.  178,  Ch.;  12  Jur.  367). 

• 

Notice  of  Determination  of  Agency.]  *  A.  authorised  B.  to  supply  goods 
from  time  to  time  upon  A.'s  credit,  to  a  woman,  with  whom  A.  cohabited, 
and  who  was  known  by  B.  not  to  be  A.'s  wife :  held,  that  A.  was  liable  for 
goods  supplied  to  the  woman  after  a  separation  between  them,  no  notice 
being  given  to  B.  determining  the  agency  of  the  woman  in  binding  A.'s  credit 
(Kyan  v.  Sams,  11  Law  T.  221,  Q.  B.;  see  ^*  Attobnby  and  Solicitob,'' 

*'  BaRKBUFT  and  BAlfKB#TOT,"  "  PaBTNBB"). 

Evidence  for  Defendant, 

The  deft.'s  evidence  may  consist  in  endeavouring  to  rebut  the  pit.'s  proofs 
in  proving  the  injury  or  cause  of  action;  and,  besides  the  other  usual  defence^ 
of  which  the  def\.  may  avail  himself,  he  may  show  that  the  pit.,  at  the  time 
of  entering  into  the  contract  sued  on,  knew  the  dei\.  as  the  principal,  and 
yet  that  the  latter  gave  credit  to  the  agent,  with  the  agent's  assent  (PatterscHi 
v.  Gandessequi,  15  East,  62;  1  C.  &  P.  16;  3  Camp.  52;  5  Taunt.  356). 
Where  a  factor  is  employed  to  pay  money  for  his  principal  to  a 
[  *708  ]  third  person,  and  the  *third  person,  instead  of  taking  the  money, 
takes  only  the  security  of  the  factor,  without  the  knowledge  of  the 
principal,  giving  to  that  factor  a  receipt  as  for  the  money  due  from  the  prin- 
cipal,  in  consequence  of  which  the  principal,  unaware  of  the  fact,  deals  dif^ 
ferently  with  the  factor,  and  is  induced,  in  his  accounts  with  the  factor,  to 
allow  him  as  for  money  paid,  in  such  case,  if  the  security  given  by  the  factor 
with  the  third  person  prove  invalid,  the  principal  is  nevertheless  discharged 
(Wyatt  V.  Hertford  (Marquis  of),  3  East,  147;  8  T.  R.  451 ;  2  C.  &P.  581 ; 
1  East,  565;  antCy  ^^Aoeht").  Where  the  pit.  seeks  to  bind  the  deft,  for 
the  act  of  an  agent,  which  deft,  never  contemplated  being  liable  for,  he  may 
show  his  discharge  from  liability  by  proving  that  the  pit.  had  notice  at  the 
time  of  the  act  being  done  of  the  agent's  want  of  authority  to  bind  the  deft, 
to  it,  in  which  case  no  custom  can  be  set  up  to  contravene  the  effect  of  such 
notice  (Pea.  177).  The  fact  of  the  plt.'s  having  had  such  notice  must  neces- 
sarily depend  on  the  circumstances  of  the  case ;  it  may  be  coUected^rom 
small  matters  (Moore  v.  Clementson,  2  Camp.  22).  Circumstances  which 
show  collusion  between  the  pit.  and  agent  would  he  prima  facie  evidence  of 
notice  (Escot  v.  Melward,  7  T.  R.  361).  Notice  to  the  principal  is  notice 
to  all  his  agents,  if  there  be  reasonable  time  to  communicate  that  notice  to 
the  agents  before  the  event  which  raises  the  question  happens  (Mayhew  ▼. 
Eames,  3  B.  &  C.  631 ;  recognised  in  Willis  v.  England  (Bank  of),  4  Ad. 
&  E.  21). 

It  is  not  competent  for  the  deft,  to  give  evidence,  that,  by  the  custom  of 
the  tallow  trade,  under  certain  contracts,  a  party  may  reject  the  undisclosed 
principal  and  look  to  the  broker  for  the  completion  of  the  contract  (Trueman 
y.  Loder,  11  Ad.  &  E.  589).  But  evidence  of  custom  in  the  corn  trade  for 
the  cornfactors  to  sell  in  their  own  name  was  held  to  be  admissible  (Johnson 
v.  Usborn,  ib.  649). 

A.  contracted  with  B.,  who  appeared  upon  the  face  of  the  contract,  to  be 
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an  agent  for  C,  for  whom  B.  had  sold  the  goods,  but  B.  was  in  fact  the 
principal ;  evidence  was  offered  to  show  that  B.  was  the  principal,  and  not 
the  agent :  held  to  have  been  rightly  received,  and  that  the  jury  might  infer 
from  the  facts,  that  A.  knew  he  was  dealing  with  B.  as  principal,  and  not  as 
agent  (Ryner  v.  Grote,  15  M.  &  W.  369). 

Where  it  appeared  that  a  bill  was  presented  for  acceptance  at  the  office  of 
the  drawee  when  he  was  absent,  Waher,  who  lived  in  the  same  house  with 
the  drawee,  being  assured  by  one  of  the  payees,  that  the  bill  was  perfectly 
regular,  was  induced  to  write  on  the  bill  an  acceptance  as  by  the  procuration 
of  the  drawee,  believing  that  the  acceptance  would  be  sanctioned  and  the 
bill  paid  by  the  latter.  The  bill  was  dishonoured  when  due,  and  the  in* 
dorsee  sued  the  drawee,  and  on  proof  of  the  above  facts,  was  nonsuited. 
The  indorsee  then  sued  Walter  for  falsely,  fraudulently,  and  deceitfully 
representing  that  he  was  authorized  to  accept  by  procuration ;  and  on  the 
trial  the  jury  negatived  all  fraud,  in  fact,  held,  tbbt  notwithstanding  Walter 
was  liable,  because,  the  making  of  a  representation  which  a  party  knows  to 
be  untrue,  and  which  is  intended,  or  is  calculated  from  the  mode  in  which  it 
is  made,  to  induce  another  to  act  on  the  faith  of  it,  so  that  he  may  incur 
damage,  is  a  fraud  in  law,  and  that  Walter  must  be  considered  as  having 
intended  to  make  such  representation  to  all  who  received  the  bill  m  the  course 
of  its  circulation ;  but  the  court  held  that  Walter  could  not  be  charged  as 
acceptor  of  the  bill ;  because,  no  one  can  be  liable  as  acceptor  but 
the  person  to  whom  the  bill  is  addressed,  ^unless  he  be  an  acceptor  [  ^'TOO  ] 
for  honour  (Walter  v.  Polhill,  3  B.  &  Ad.  114). 

Where  a  cheque  was  drawn  upon  a  banker  at  Llanelly,  at  the  residence 
of  the  drawer  (a  single  house,  four  miles  thence)  on  unstamped  paper,  but 
dated  at  Llanelly,  and  delivered  by  the  drawer  to  his  farming  bailiff  to  give 
to  the  person  in  whose  favour  it  was  drawn,  and  he  discounted  it  with  a 
banker  at  Carmarthen,  who  did  not  present  it  before  the  drawer  stopped  pay- 
ment, which  took  place  five  days  afterwards :  held,  that  the  bailiff  was  not 
acting  within  the  scope  of  his  authority,  in  discounting  the  cheque,  so  as  to 
charge  his  principal  (Waters  v.  Brogden,  1  Y.  &  J.  457). 

The  pit.  employed  an  auctioneer  to  sell  certain  timber:  the  following 
amongst  other  conditions  was  read  in  the  presence  of  the  defl. :  that  each 
purchaser  should  pay  down  a  deposit  of  10/.  per  cent,  in  part  of  the  pur- 
chase-money, and  pay  the  remainder  on  or  before  the  17th  of  August,  but 
in  case  any  purchaser  should  prefer  to  pay  the  whole  amount  of  his  pur- 
chase-money at  an  earlier  period,  discount  after  the  rate  of  5/.  per  cent, 
would  be  allowed ;  also,  that  each  purchaser  shall  enter  into  a  proper  agree- 
ment and  bond,  if  required,  with  one,  two,  or  more  sureties,  to  be  approved 
by  the  vendor,  or  his  agent,  for  the  performance  of  this  agreement.  The 
defl.  became  the  purchaser  of  one  lot,  and  paid  the  deposit ;  some  days  after 
the  sale  (14th  Feb.),  the  deft.,  at  the  auctioneer's  request,  drew  a  bill  of 
exchange  for  the  residue  of  the  purchase-money,  dated  on  the  day  of  the 
sale,  on  one  J.  M.,  payable  six  months  after  date,  to  his  own  order,  and 
indorsed  it  to  the  auctioneer,  who,  being  in  difficuhies,  indorsed  it  to  a  third 
person,  to  whom  he  was  indebted  on  his  owii  account.  The  bill  became 
due  on  the  17th  of  August,  when  the  amount  of  it  was  duly  paid  to  the 
holder.  It  was  never  transferred  to  the  pit. :  held  that,  under  these  circum- 
Btanoes,  the  delivery  and  payment  of  the  bill  of  exchange  was  not  a  valid 
payment  of  the  residue  of  the  purchase-money,  the  auctioneer  having  no 
authority  to  receive  payment  of  such  residue,  or  to  take  any  security  for  the 
payment  ef  it ;  but  that  even,  if  he  were  auth6rized  by  the  conditions  tp 
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receive  payment,  the  payment  required  was  a  payment  ia  cash,  and  he 
had  no  authority  to  take  a  bill  of  exchange  (Dykes  v.  Giles,  5  M.  &  W. 
645). 

Fraud  will  vitiate  any  transaction,  though  the  principal  do  not  personally 
take  any  part  in  it,  if  the  agent  do,  for  the  principal  is  civilly  responsible 
for  the  acts  of  his  agent  (Willis  v.  Martin,  4  T.  R.  d9 ;  atOe,  p.  706). 

A  resident  agent,  appointed  by  the  directors  of  a  mining  company  to 
manage  the  mine,  has  not  an  implied  authority  from  the  shareholders  of 
the  company  to  borrow  money  upon  their  credit,  in  order  to  pay  the  arrears 
of  wages  due  to  the  labourers  in,the  mine  for  the  satisfaction  of  such  arrears, 
nor  in  any  other  case  of  necessity,  however  pressing  (Hawtayne  v.  Bourne, 
7  M.  &  W.  595 ;  see  ante, ''  Partners,"  and  ante,  p.  697). 

Where  on  a  policy  of  assurance  upon  the  life  of  A.,  the  premium  became 
due  on  the  15th  of  March,  but  was  not  paid  until  the  12tb  of  April,  when 
the  country  agent  for  the  insurance  company,  through  whom  the  insurance 
had  been  effected,  gave  a  receipt  for  the  amount  of  the  premium.  The 
instructions  given  by  the  company  to  the  agent  were,  that  the  premium  upon 
any  life  policy  must  be  received  within  fifteen  days  from  its  becoming  due ; 
if  not  paid  within  that  time,  that  he  was  to  give  immediate  notice  of  that  (act 
tp  the  office,  and  in  the  event  of  his  omitting  to  do  so,  that  his  account  would 
be  debited  for  the  amount  afler  the  fifteen  days  *had  expired.  No 
[  *710  ]  notice  was  given  to  the  company  of  the  non-payment  within  the 
fifteen  days,  it  was  therefore  entered  in  the  company's  books  as 
paid  on  the  15th  of  March,  and  the  agent  was  debited  for  the  amount  Held, 
first,  that  the  mere' debiting  the  agent  with  the  premium  could  not  be  consi- 
dered a  payment  to  the  company  by  the  assured;  secondly,  that  as  the 
agent  had  no  authority  to  contract  for  the  company,  the  fact  of  his  receiving 
the  money  afler  the  expiration  of  the  fifleen  days,  and  the  entry  in  their 
books  debiting  him  with  the  amount,  were  no  evidence  of  a  new  agree- 
ment between  the  company  and  the  assured  (Acey  v.  Fernie,  7  M.  &  W, 
151). 

A  party  who  instructed  a  broker  to  buy  shares  for  him,  held  liable  to  the 
pArty  from  whom  the  broker  bought  the  shares,  though  the  several  contracts 
were  made  with  the  broker  by  name;  §nd  though,  when  applied  to  for  his 
principal,  he  gave  another  name,  as  well  as  that  of  the  ded.  (Asser  v. 
Walker,  7  Law  T.  81) ;  see  ante,  p.  686,  as  to  what  acts  of  agent  may  enure 
to  defl.'s  benefit;  and  '< Admission,"  ante,  Vol.  I.,  p.  76,  et  seq. 

Compdency  cf  Agent  as  Witness.']  Where  a  servant  acts  for  his  master 
in  the  common  course  of  business,  he  is  a  competent  witness  for  or  against 
him,  from  the  necessity  of  the  case  (Stark.  Ev.  767 ;  Duel  v.  Harding,  1 
Stra.  595;  Lewis  v.  Fogg,  2  Stra.  944;  Cock  v.  Wharton,  ib.  1054 ;  TuU 
lidge  V.  Wade,  3  Wils.  18 ;  contra,  Dunsley  v.  Westbourne,  1  Stra.  416), 
Such  testimony  has  been  deemed  to  be  admissible,  in  a  penal  action  against 
the  master  for  selling  coals  without  a  bushel  (Elast  India  Company  v.  Gos- 
ling, B.  N.  P.  289) ;  or  where  money  has  been  paid  by  the  servant  for  his 
master  (Theobold  v.  Neggeth,  10  Mod.  262) ;  or  where  the  son  has  received 
money  lor  his  father,  and  paid  it  over  to  the  dell.  (1  Salk.  289 ;  B.  N.  P. 
'  299) ;  or  where  a  porter  has  delivered  goods  for  his  employer  (B.  N.  P. 
289) ;  or  where  a  carrier  has  been  employed  to  carry  goods,  though  he  was 
responsible  to  the  consignor  (Fort.  247).  In  an  action  against  the  captam 
for  deserting  a  vessel,  a  mariner  who  was  on  board  was  held  to  be  a  com* 
petent  witness  to  prove  that  there  was  a  necessity  for  leaving  the  ship* 
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although  he  had  given  a  bond  to  the  captain  not  to  desert  (lb.) :  but  senMe 
this  would  be  evidence,  without  resorting  to  the  exception  from  necessity.  A 
journeyman  is  competent  to  prove  the  delivery  of  goods  to  his  master 
(Adams  v.  Davis,  3  Esp.  48).  So,  where  a  clerk  or  servant  has  received 
money,  he  is  a  competent  witness  for  the  party  who  paid  it  (Matthews  v. 
Haydon,  2  Esp.  509) ;  and  (per  Lord  Kenyon,  ib.)  it  is  the  constant  course, 
ex  necessitate^  to  admit  the  evidence  of  clerks  and  porters,  who  were  alone 
privy  to  the  receipt  of  money,  or  the  delivery  of  goods ;  thus,  a  book-keeper 
is  a  good  witness,  without  a  release  (Spencer  v.  Goulding,  Pea.  129).  But, 
although  an  agent  who  executed  the  business  of  his  principal  is,  in  all  cases, 
competent  to  prove  that  he  acted  according  to  the  direction  of  his  principal, 
yet,  if  the  cause  depend  upon  the  question,  whether  the  agent  has  been 
guilty  of  some  tortious  act,  or  some  negligence  in  the  course  of  executing 
the  orders  of  the  principal,  and  in  respect  of  which  he  might  be  liable  over 
to  the  principal,  the  agent  is  not  competent,  without  a  release  (De  Symonds 
V.  De  la  Cour,  2  N.  R.  874 ;  Rothero  v.  Elton,  Pea.  84 ;  Miller  v.  Falconer, 
1  Camp.  251 ;  Moorish  v.  Poote,  2  Moo.  508 ;  Cuthbert  v.  Gourtling,  3 
Camp.  515 ;  4  T.  R.  590).  On  proof  of  the  sale  of  goods,  the  factor  is  com- 
petent to  prove  the  contract,  even  where  he  is  to  receive  a  per-centage  for 
his  commission  (Dixon  v.  Cooper,  3  Wils.  807 ;  Loyd  v.  Archbowle,  2 
Taunt.  324)!  *So,  where  the  payee  of  a  bill  of  exchange  indorsed 
it  in  blank,  and  delivered  it  to  an  agent  to  procure  acceptance,  in  [  *711  ] 
an  action  of  trover  by  payee  against  the  drawer,  the  agent  is  a 
competent  witness  to  prove  that  he  lefl  the  bill  with  him  for  acceptance.  In 
an  action  against  the  owner  of  a  coach  or  vessel  for  the  negligence  of  the 
coachman  or  pilot,  the  latter  is  not  competent  without  a  release  (4  T.  R. 
590;  2  Ld.  Raym.  1007;  Salk.  287).  In  an  action  against  the  sheriff  for 
the  misconduct  of  ap  officer,  the  latter  is  not  competent  without  a  release 

Sirvis  V.  Hayes,  Stra.  1088).  So,  in  an  action  against  the  New  River 
mpany,  to  recover  for  damages  done  to  a  house  by  the  bursting  of  a 
pipe,  afler  evidence  that  information  had  been  given  to  a  turncock,  an  agent 
of  deft.,  as  to  the  dangerous  state  of  the  pipe,  attention  to  which  would  have 
prevented  the  mischief,  it  was  held  that  the  agent  was  incompetent  as  a  wit- 
ness to  disprove  the  negligence  (4  T.  R.  589  ;  Miller  v.  Falconer,  1  Camp. 
251 ;  15  East,  474 ;  3  Camp.  516 ;  2  Ld.  Raym.  1007 ;  see  further,  post^ 

"  WlTKBSS"). 


PRIVATE  DOCUMENTS  OR  WRITINGS. 


As  to  evidence  of  private  documents,  they  consist  either  in  writings  under 
seal,  as  deeds,  wills,  &;c.,  which  will  be  found  under  their  respective  heads, 
or  in  such  as  are  not  under  seal,  as  bills,  notes,  books  of  account,  &c. 

By  7  Jac.  I.  c.  12,  the  shop-book  of  a  tradesman  shall  not  be  evidence  in 
any  action  for  wares  delivered,  or  work  done,  above  one  year  before  the 
beginning  of  the  action,  except  the  tradesman  or  his  executor  shall  have 
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obtaiDed  a  bill  of  debt  or  obligation  of  the  debtor  for  his  said  debt,  or  shall 
have  brought  against  him  some  action  within  a  year  next  atler  the  delivery 
of  the  wares,  or  the  work  done.  And  the  second  section  provides,  that 
nothing  in  the  act  shall  extend  to  the  mutual  trading  and  merchandise 
between  tradesman  and  tradesman.  The  act  is  said  by  Ld.  Hardw.  (2  Ves. 
48,  376),  to  have  been  passed  on  account  of  an  opinion  then  prevailing,  that, 
after  a  certain  time,  a  man's  shop-books  would  be  evidence  for  him  afier  a 
year.  But  such  books  are  not  evidence  even  within  the  year,  except  under 
such  particular  circumstances  as  before  stated  (arUef  p.  174  to  178 ;  and  see 
further,  jxiif,  721). 


[  •712  ]  *PROBATE. 

■ 

Effect  of,]  A  probate  unrepealed  is  conclusive  evidence,  in  civil  cases, 
of  the  validity  of  a  will  of  personal  property  (Allen  v.  Dundas,  8  T.  R.  125; 
Noell  V.  Wells,  1  Lev.  285 ;  antey  p.  978 ;  posty  ^«  Wills")  ,aod  is  the  only 
legitimate  evidence  of  personal  property  being  vested  in  an  executor,  or  of 
his  appointment,  and  the  original  will  is  inadmisisible  for  that  purpose  (Coe 
V.  Westernham,  S.  N.  P.  780;  ante,  Vol.  I.  pp.  1012,  1127). 

The  probate  is,  however,  no  evidence  to  prove  a  devise  of  land  {ante.  Vol. 
I.  p.  1007 ;  post,  "  Wills"). 

And,  if  the  probate  were  granted  by  an  inferior  court,  the  adverse  party 
may  show  that  the  testator  had  bona  notabilia,  for  tl^n  the  court  had  oo 
jurisdiction  (B.  N.  P.  247;  ante.  Vol.  I.  p.  1127);  or  that  the  supposed 
intestate  is  alive  (Allen  v.  Dundas,  supra). 


PROCESS.  ' 
See  "  Wkit." 


PROFERT  AND  OYER.    ' 

When  neoeuaary  to  make  PrqfertJ]  In  declaring  upon  a  simple  contract, 
no  profert  is  ever  made ;  but  in  pleading  a  deed,  whether  by  pit.  or  defl,  it 
is  usually  necessary  (Com.  Dig.  Pleader,  O,  1,  8,  &c.) ;  or  else  an  excuse 
for  it  (ante.  Vol.  I.  p.  902).  But,  when  the  deed  operates  under  the  Statute 
of  Uses,  a  profcrt  is  unnecessary  (1  Saund.  9,  n.  1 ;  Bunfill  v.  Leigh,  6  T. 
R.  573 ;  2  B.  &  P.  387 ;  Jenkins  v.  Price,  6  M.  &  W.  732)  ;  so  in  the  case 
of  a  feoffment  (2  B.  &  P.  387 ;  1  Saund.  276) ;  so  when  the  deed  is  stated 
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ODiy  as  inducement  (Bunfill  v.  Leigb,  8  T.  R.  573) ;  so  wbere  the  pit.  has 
no  right  to  the  possession  of  it,  or  the  counterpart  (I  Saund.  9  ^,  n.  1 ; 
Whitfield  v.  Faucett,  1  Yes.  304) ;  unless  there  be  such  a  privity  of  interest 
between  the  party  pleading  and  him  who  has  such  custody  as  to  constitute 
in  law  an  identity  oC  person,  as  in  the  case  of  heir,  ancestor,  testator,  and 
executor,  or  joint  tortfeasors  (Bain  v.  Cooper,  8  M.  &  W.  750 ;  Dangerfield 
V.  Thomas,  8  Ad.  dz;  E.  292) ;  and  the  assignees  of  a  bankrupt  obligee  need 
not  make  a  profert  of  the  bond  (Gray  v.  Fielder,  Cro.  Car.  209).  So,  pro- 
fen  should  be  made  of  letters  testamentary,  or  letters  of  administration 
where  the  pit.  sues  as  exex^utor  or  administrator  (Com.  Dig.  supra;  2 
Saund.  62  o,  n.  5;  ante,  Yol,  I.  p.  1117).  A  surety  may  plead  a  release 
to  his  principal  without  making  a  profert  of  the  deed  (Bain  v.  Cooper, 
supra).  In  an  action  on  a  money  bond,  where  the  defl.  pleaded  the  bank- 
ruptcy of  the  ph.,  and  the  pit.  replied  that  he,  by  indenture  before  his  bank- 
ruptcy, assigned  the  bond  to  G.  and  E.,  as  a  security  for  a  larger  debt,  and 
that  the  action  was  prosecuted  for  their  benefit :  held,  that  no  profert  of  the 
indenture  was  necessary  (Dangerfield  v.  Thomas,  9  Ad.  &  E.  292).  A 
sealed  will.,  or  an  award,  though  under  seal,  need  not  be  pleaded  with  a 
profert  (2  Saund.  62  6,  n.  5). 

In  pleading  a  conveyance  by  lease  and  release,  it  is  unnecessary  to  make 
profert  of  the  lease,  ns  the  bargain  and  sale  for  a  year  operates 
under  the  Statute  of  Uses:  but  profert  must  be  made  of  *the  [  *713  ] 
release  as  it  operates  at  the  common  law,  and  is  deemed  in  posses- 
sion of  the  party  pleading  it  (Jenkins  v.  Peace,  6  M.  &  W.  723;  see  Pent- 
land  V.  Healey,  1  Ale.  &  Nap.  (Ir.)  165;  Steph.  5th  ed.  484). 

If  there  be  any  circumstances  to  excuse  the  profert,  as  that  it  has  been 
lost  or  destroyed,  or  in  the  possession  of  the  def\.,  the  same  should  be  alleged 
{ants,  Yol.  L,  p.  902). 

It  is  not  necessary  to  show  that  due  search  had  been  made  (Beckford  v. 
Jackson,  1  Esp.  337).  An  excuse  for  the  omission  of  profert  being  travers- 
able, must  be  stated  according  to  the  fact,  as  that  the  deed  has  been  lost  or 
destroyed  by  accident,  or  that  it  is  in  the  possession  of  the  deft.,  6kc.,  and 
that,  therefore,  the  pit.  cannot  produce  the  same  to  the  court  (Read  v.  Brook- 
man,  3  T.  R.  151 ;  Bolton  v.  Carlisle  (Bishop),  2  H.  Bl.  259;  Hawley  v. 
Peacock,  2  Camp.  557;  Hen  don  v.  Stephenson,  10  East,  57).  It  is  not 
sufficient  to  allege  as  ao  excuse  that  the  deed  was  delivered  to  the  opposite 
party  (Wallis  v.  Harrison,  4  M.  «&  W.  539) ;  or  that  it  is  in  the  hands  of  a 
trustee  between  the  pit.  and  deft.  (Hill  v.  Marsden,  6  M.  &  W.  719 ;  Hodg- 
son v.  Warden,  13  M.  &  W.  22 ;  see  Tidd,  587,  487,  9th  ed.). 

Where  a  declaration  alleged  in  excuse  of^  profert  that  the  deed  was  in  pos- 
session of  defl.,  a  plea  that  the  indenture  is  not  in  possession  of  def^.  in  man- 
ner and  form  was  holden  bad  on  special  demurrer  (Fisher  v.  Ford,  10  Ad. 
&  E.  654 ;  see  Todd  v.  Emly,  11  M.  &  W.  1). 

The  omission  of  a  profert,  when  necessary,  can  only  be  taken  advantage 
of  on  special  demurrer  (4  &  5  Anne,  c.  16 ;  Com.  Dig.  Pleader,  s.  17 ;  ante, 
Yol.  I.  p.  992).  Where  profert  has  not  been  made  of  letters  of  administra- 
tion, judgment  will  be  set  aside  (Willey  v.  Bignold,  11  Jur.  309,  Q.  B.). 

Profert  having  been  made  of  an  administration  bond,  and  oyer  craved,  the 
prerogative  court,*  in  whose  custody  it  was,  refused  to  produce  it  at  the  office 
of  the  defl.'s  attorney.  The  Court  of  Common  Pleas  refused  to  substitute  a 
copy  of  the  bond,  or  to  compel  a  production  of  It  at  the  Register  Office.  The 
proper  way  to  proceed  in  such  case  would  be  by  mandamus  (Canterbury 
(Archbishop)  v.  Tubb,  3  Bing.  N.  C.  789).  If  a  deed  or  instrument  of  which 
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profert  is  made  be  in  the  hands  of  a  third  party,  the  court  may  in  some  cases 
under  special  circumstances  compel  him  to  give  oyer  of,  and  produce  it  if 
necessary  at  the  trial  (Waite  v.  Montgomery  (Earl),  2  Stra.  1198). 

Profert  of  deeds  set  out  by  way  of  inducement  is  unnecessary.  Except 
in  deducing  title,  deeds  may  be  set  out  in  their  terms,  or  according  to  their 
legal  efiect  (Newborough  (Lord)  v.Schroeder,  13  Jur.  611 ;  18  Law  J.  200, 
C.  P.). 

When  Oyer  may  he  craved^  If  the  pit.  necessarily  make  a  profert  of  any 
deed,  writing,  &c.,  the  deA.  may  pray  oyer,  which  must  be  granted  by  the 
court  (Soresby  v.  Sparrow,  2  Stra.  1186 ;  Read  v.  Brookman,  3  T.  R.  151). 
The  court  cannot  dispense  with  or  modify  the  right  to  oyer  (Canterbury 
(Archbishop)  v.  Tubb,  3  Bing.  N.  C.  789).  So,  if  the  deft.,  in  his  plea,&c., 
make  a  necessary  profert  of  any  deed,  &c.,  the  pit.  may  crave  oyer,  &c. 
(Tidd,  8th  ed.  635) ;  and  it  is  demandable  in  every  action  (1  Ch.  PL  446). 
Oyer  cannot  be  craved  if  the  deed  be  lost  or  destroyed,  &c.,  and  that  fact 
be  stated  by  pit.;  nor  can  it  be  craved  if  a  profert  be  unnecessarily  made 
(Ring  V.  Amory,  1  T.  R.  149,  150;  Morris's  case,  supra);  though,  if  it  be 
craved  and  given,  he  has  a  right  to  make  use  of  it  (Jefiery  v.  White,  Doug. 
476 ;  1  Saund.  317,  n.  2).  Oyer  is  not  demandable  of  a  writ  (T.  R.  19 
Geo.  III.;  3  B.  &  P.  398,  399 ;  Tidd,  688);  nor  of  a  private  act  of  parlia- 
ment (Jefferey  v.  White,  supra);  but  see  Godb.  186);  nor  of  a  record,  as  of 
letters  patent  enrolled  in  chancery  (King  v.  Amery,  1  T.  R.  149; 
[  *7i4  ]  Groenvelt  v.  Burrell,  1  Ld.  Raym.  252 ;  *Theobald  v.  Long,  ib. 
.  847 ;  Jeffery  v.  White,  supra).  If  a  record  of  the  same  court  be 
pleaded,  the  pit.  may  demand  a  note  in  writing  of  the  term  and  number  of 
the  roll  (2  Arch.  Pr.  1237).  It  seems  that  in  general  proferts  of  letters 
patent  is  necessary  (see  5  Rep.  74  6;  R.  v.  Chester  (Bishop),  1  Ld.  Raym. 
299;  Hill  v.  Patten,  Lutw.  1172;  Leafield  v.  Hallicar,  Cro.  Jac.  aii):  nor 
can  oyer  be  craved  of  a  recognisance  (Chamber's  case,  Poph.  202) ;  nor  of 
a  precept  or  warrant  of  a  justice  of  the  peace  (21  H.  5,  6 ;  Bro.  Oyer,  13 ; 

1  Ch.  Pi.  447);  nor  of  an  agreement,  note,  or  other  instrument  not  under 
seal  (Hill  v.  Aland,  1  Salk.  215);  nor  of  a  demise  to  a  stranger  where  the 
party  pleading  it  was  neither  party  nor  privy  to  it  (1  Ch.  PI.  447 ;  1  Ld. 
Raym.  250);  nor  of  a  deed,  &c.,  which  is  not  presumed  to  have  been  brought 
into  court  (Longmore  v.  Rogers,  Willes,  290). 

The  dell,  cannot,  therefore,  in  an  action  on  a  bond  conditioned  for  the 
performance  of  covenants  in  another  deed,  crave  oyer  of  such  deed,  but  be, 
and  not  the  pit.,  must  show  it,  or  the  counterpart  with  a  profert,  or  an  excuse 
for  the  omission  (1  Ch.  PI.  447);  but  it  seems  the  court  will  grant  time  to 
plead  until  the  pit.  delivers  a  copy  of  it  (Tidd,  9th  ed.  586;  1  Saund.  10,  n. 
1);  nor  can  he  demand  oyer  in  set.  fa.  on  judgment  on  a  deed,  for  the  set, 
fa.  is  founded  not  on  the  deed,  but  on  the  judgment  (1  Ch.  PL  447).  If  oyer 
be  craved  where  it  is  not  demandable,  the  other  party  may  treat  the  demand 
of  oyer  as  a  nullity,  and  sign  judgment  when  the  time  of  pleading  has  arrived 
(1  Saund.  9,  10,  n.  1);  if,  however,  oyer  be  improperly  craved,  and  the 
writ,  record,  or  deed,  &c.,  be  stated  upon  it,  the  defect  in  the  plea  will  be 
aided  on  a  general  demurrer  (Ib.  316 ;  Jeffery  v.  While,  supra;  Longavil  v. 
Hillworth,  6  Mod.  27  ;  Cook  (Lady)  v.  Remington,  6  Mod.  237 ;  see  further, 

2  Arch.  Pr.  1237). 

Oyer  is  demanded  by  a  note  in  writing  from  the  party's  attorney  ^Good- 
rich V.  Turley,  2  Cr.  M.  &  R.  694;  see  Chit.  Arch.  8th  ed.  210);  and  when 
properly  demanded,  the  defl.  cannot  be  compelled  to  plead  until  it  is  given 
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(Soresby  v.  Sparrow,  2  Stra.  1186 ;  Daly  v.  Mahon,  4  Biog.  N.  C.  335 ;  see 
Canterbury  (Archbishop)  v.  Tubb,  3  Bing,  N.  C.  789). 

How  given,"]  The  oyer  of  a  deed  that  has  been  altered  by  a  stranger  must 
be  of  the  deed  as  originally  drawn,  and  must  be  so  set  out  in  the  pleading, 
or  the  variance  will  he  fatal  (Waugh  v.  Bussell,  1  Mar.  217).  If  oyer  of  a 
bond  only  be  craved,  the  other  party  is  not  bound  to  give  oyer  of  the  con- 
dition also  craved  (Cook  (Lady)  v.  Remington,  6  Mod.  237 ;  1  Saund.  9  6, 
n.  1).  But,  if  there  be  a  condition  or  other  matter  indorsed  on  a  deed,  and 
which  was  indorsed  before  execution,  oyer  must  be  granted  of  the  indorse- 
ment as  well  as  of  the  deed  (1  Saund.  9  6,  n.  1).  But,  where  an  indorse- 
ment is  made  on  a  deed  afler  its  execution,  the  defl.  is  not  entitled  to  a  copy 
of  that  indorsement  on  oyer,  although  it  is  admitted  that  it  may  alter  the 
effect  of  the  deed  (Smith  v.  Goldsworthy,  1  Dowl.  N.  C.  288).  As  to  the 
time  at  which  it  should  be  demanded,  see  Ch.  Arch.  Pr.  1238.  It  seems 
unnecessary  to  make  a  copy  of  a  plap  annexed  to  the  deed  (Newton  v.  Wil- 
mot,  8  M.  &  W.  720 ;  see  2  Arch.  Pr.  1239). 

Pleadings  as  to.]  If,  in  the  declaration,  any  part  of  a  deed,  &c.,  qualify- 
ing or  rendering  the  deil.'s  contract,  &c.,  dissimilar  to  that  stated,  be  omitted 
or  misstated  by  the  pit.,  the  proper  mode  is  for  the  deft,  to  pray  oyer,  and, 
after  setting  out  the  deed  in  kiBC  verba,  to  demur  (2  Saund.  n.  1 ; 
Middlesex  (Sheriff)  v.  Barnes,  2  Ld.  Raym.  1135).  *And,  in  [♦715] 
pleading  payment  or  performance  of  the  condition  of  a  bond,  the 
defl.  should  set  forth  the  condition,  afler  craving  oyer  (3  Keb.  708).  But  it 
is  necessary,  in  an  action  on  a  bond  or  deed,  conditioned  for  the  performance 
of  covenants  in  another  deed,  for  the  defl.,  in  his  plea  of  performance,  to 
show  such  deed  without  craving  oyer  (1  Saund.  10,  n.  1 ;  Com.  Dig.  Pleader, 
2  W,  33  ;  1  Ch.  P.  448 ;  see  Saunders  v.  Coward,  15  Law  J.  97,  Ex.).  In 
an  action  at  suit  of  an  administrator,  the  de(\.  should  crave  oyer  and  set  out 
the  letters  if  he  wish  to  avail  himself  of  any  variance  in  the  statement  of  them 
in  the  declaration  (Garrard  v.  Early,  2  Wils.  413  ;  see  2  Arch.  Pr.  1237). 
How  to  traverse  an  excuse  for  profert  see  Fisher  v.  Ford,  12  Ad.  &  E.  654; 
Todd  V.  Emly,  11  M.  &  W.  1. 

Oyer  having  been  granted,  the  defl.  (unless  in  pleading  performance  of 
the  condition  of  a  bond),  may,  in  his  plea,  set  forth  the  deed  on  oyer,  or  not 
at  his  election  ( VVeaver^s  Company,  2  Stra.  1241 ;  see  Smith  v.  Jennings,  9 
Dowl.  P.  C.  162) ;  and  he  may  afterwards  plead  non  est  factum,  or  any  other 
plea,  without  stating  the  oyer  (Wils.  97;  Weaver's  Company,  2  Stra.  1241 ; 
see  Smith  v.  Jennings,  9  Dowl.  P.  C.  163;  per  Patteson,  J.).  If,  however, 
the  deft,  after  craving  oyer  of  a  deed,  do  not  set  forth  the  whole  of  it,  or  if 
he  misrecite  it,  the  pit.  may  sign  judgment  as  for  want  of  a  plea  (Wallace  v. 
Cumberland  (Duchess),  4  T.  R.  370;  Cole  v.  Hulme,  3  M.  Az;  R.  86,  n. 
(a)  );  or  he  may  pray  that  the  deed  be  enrolled,  and  thereupon  have  it  truly 
pnrQ[led,  and  demur  (Wallace  v,  Cumberland  (Duchess),  SM^ra,  n. ;  Smith  v. 
jeQoings  supra) ;  and  it  would  seem  a  similar  course,  miUatis  miUandis, 
0)|aht  be  adopted  in  case  of  a  demand  of  oyer  by  pit.,  but  this  extends  only 
to  cases  where  the  whole  of  the  deed  relates  to  the  subject  of  action  for  if  it 
contain  other  matters  besides  those  to  be  performed  by  the  party  craving 
oyer,  it  is  sufficient  for  him  to  set  out  verbatim  the  whole  of  the  matters 
relatino'  to  him  (Wallace  v.  Cumberland  (Duchess),  supra,  sed  qucare ;  see 
Newton  v.  Wilmott,  8  M.  &  W.  711 ;  1  Saund.  317,  n.  2).  But,  in  pleading 
to  a  bond  conditional  for  the  performance  of  covenants  in  another  deed,  dis- 
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tinct  from  that  set  out  on  oyer,  it  may,  perhaps,  suffice  to  state  the  substance 
of  the  deed,  and  those  covenants  only  which  he  has  engaged  to  perfomi, 
averring  that  the  indenture  contains  no  other  covenants  on  his  part  (1  Saund. 
9;  Kerry  (Earl)  v.  Baxter,  4  East,  344,  345;  1  Saund.  317,  n.2),-  or  per- 
haps  even  an  allegation  that  the  indenture  contains  no  negative  or  disjonctive 
covenants,  with  an  avernient  of  general  performance,  would  be  sufficient 
(Kerry  (Earl)  v.  Baxter,  4  East,  343,  344,  n.  (/) ) ;  and  the  pit.  might  pray 
oyer,  and  set  it  fourth,  if  untruly  stated  (1  Saund.  9  6,  n.  1  ;  317,  d.  2 ;  see 
further,  1  Ch.  PI.  374).  A  plan  referred  to  in  a  deed  need  not  it  seems  be 
set  out  on  oyer  (Newton  v.  VVilmott,  supra). 

If  he  do  not  set  forth  the  indenture  on  oyer,  it  seems  that  he  cannot  plead, 
*^  that  by  the  said  indenture  it  was  further  agreed,"  &c.  (1  Saund.  317,  n.  2; 
Stubbs  v.  Clough,  1  Stra.  227). 

Where  the  deed  is  set  forth  on  the  pleading  aAer  oyer  demanded,  the  effect 
is  as  if  it  had  been  set  forth  in  the  first  instance  by  the  opposite  party,  and  the 
tenor  of  the  deed  as  it  appears  upon  oyer  is  consequently  considered  as  (brm- 
ing  a  part  of  the  last  precedent  pleading  (see  Paine  v.  Emery,  5  Tyrw.  1097; 
see  Smith  v.  Jennings,  supra;  Ashton  v.  Freeston,  2  Man.  &  G.  1).  There- 
fore, if  the  deed  when  so  set  forth  by  the  plea  be  found  to  contain  in  itself 
matter  of  objection  or  answer  to  the  plt.'s  case,  as  stated  in  the  declaration, 
the  deft.'s  course  is  to  demur  as  for  matter  apparent  on  the  face  of  the  decla- 
ration (Jeffery  v.  White,  Doug.  475 ;  Snell  v.  Snell,  4  B.  &  C.  741); 
[  *716  ]  *and  it  would  be  improper  to  make  the  objection  the  subject  of 
plea  (5teph.  PI.  73).  When  the  deft,  relies  on  a  variance  in  the 
statement  of  the  deed  in  the  declaration  he  should  plead  non  est  factum  with- 
out craving  oyer  and  setting  out  the  deed  in  his  plea,  for  by  so  doing  he 
would  be  precluded  from  availing  himself  of  the  variance  (1  Ch.  PI,  442;  1 
Saund.  316;  2  Saund.  866,  n.  1).  But,  if  the  deed  be  described  in  the  de- 
claration according  to  its  legal  effect,  and  the  deed  set  out  on  oyer  in  hoc 
verba,  he  cannot  demur  on  the  mere  ground  of  variance,  because  the  deed 
as  set  out  on  oyer  becomes  part  of  the  declaration  (Payne  v.  Emery,  2  Cr. 
M.  &  R.  304).  And,  if  it  appear  on  the  trial  on  non  est  factum  that  there 
is  a  variance  between  the  deed  produced  and  the  oyer,  it  is  fatal  (Waugh  v. 
Russell,  1  Marsh.  214).  -But  the  deft,  cannot  demur  on  account  of  a  vari- 
ance in  an  immaterial  part  between  the  deed  as  stated  in  the  declaration  and 
as  set  out  on  oyer  (Ross  v.  Parker,  1  B.  &  C.  358 ;  but  see  Smith  v.  Jen- 
nings, 9  Dowl.  155).  See  9  Geo.  IV.  c.  15,  as  to  amending  variances 
and  setting  out  written  instruments.  A  plea  setting  out  a  deed  on  oyer  is, 
like  all  other  pleas,  to  be  dated  on  the  day  it  is  pleaded  (R.  G.  H.  T.  4 
Will.  IV.). 

If  a  deft,  after  craving  oyer  of  a  deed  omit  to  insert  it  at  the  head  of  his 
plea,  the  pit.  on  making  up  the  issue  or  demurrer  book,  may,  if  he  think  fit, 
insert  it  for  him,  but  the  costs  of  such  insertion  shall  be  in  the  discretion  of 
the  taxing  officer  (R.  G.  2  Will.  IV.  r.  44). 

When  oyer  is  prayed  of  a  bond  and  the  condition,  it  is  usual  in  practice 
not  to  set  forth  the  bond,  but  to  say, ''  and  it  is  read  to  him,"  &c.,  and  then 
to  pray  oyer  of  the  condition,  and  set  it  forth  in  hac  verba;  but  the  bond 
ought  to  be  entered  at  large,  as  well  as  the  condition,  if  the  terms  of  the  obli- 
gatory part  be  material  to  the  defence  (Middlesex  (Sheriff)  v.  Barns,  2  Ld. 
Raym.  1135;  antey  Vol.  I.  p.  919,  920).  If  it  be  material  to  the  pit.  that 
the  penal  part  of  the  bond  be  set  forth,  he  may  in  his  replication  pray  that 
it  may  be  enrolled,  and  set  it  forth  (Abney  v.  Hedges,  Carih.  301 ;  Blewett 
v.  Appleby,  1  Lut.  680);  or  he  may  insert  the  deed  in  the  deft.'s  plea  for 
him  under  R.  G.  H.  T.  2  Will.  IV.  r.  44):  the  bond  and  condition  are  con- 


PROFERT  AND  OYER.  716 

sidered  as  distinct,  the  bond  being  complete ^thout  the  conditioo;  there/ore, 
there  may  be  oyer  of  one  without  the  other  (1  Saund.  9  6,  n.  1 ;  290,  n.  2). 
If  the  deed,  &c.,  be  set  forth  on  oyer,  the  court  must  adjudge  upon  it  as 
parcel  of  the  record,  though  it  i^re  not  strictly  demandable  at  the  time  of 
granting  it  (1  Saund.  316,  317 ;  3  Salk.  119 ;  Garth.  513).  The  def\.,  by 
craving  oyer,  and  setting  it  out  in  his  plea,  may  sometimes  aid  a  defect  in 
the  declaration  (2  Ld.  Raym.  1541 ;  Cro.  Car.  209;  see  further,  as  to  oyer, 
1  Ch.  Pi.  452). 

If  in  an  action  by  an  executor,  oyer  be  claimed  of  the  letters  testamentary, 
the  will,  as  well  as  the  letters  testamentary,  must  be  set  out  (Daley  v.  Mahon, 
4  Bing.  N.  C.  235;  5  Sco.  606).  The  omission  to  state  by  what  bishop  or 
officer  the  letters  of  administration  have  been  granted,  is  demurrable,  but 
not  so  their  date  (Hughes  v.  Williams,  4  Dowl.  P.  C.  169).  For  the  form 
of  profert  of  letters  of  administration  for  the  limited  purpose  of  bringing  an 
action  granted  by  the  Archbishop  of  Dublin,  see  Huthwaite  v.  Faire,  I  Man. 
&  G.  169). 

If  oyer  be  denied  when  it- ought  to  be  granted,  the  party  making  the  claim 
should  move  the  court  to  have  the  prayer  of  oyer  entered  on  the  record, 
which  entry  is  in  the  nature  of  a  plea,  and  the  other  party,  may  either  coun- 
terplead or  demur  to  it,  upon  which  the  judgment  of  the  court  is  either  that 
the  deft,  have  oyer,  or  that  he  answer  without  it  (1  Saund.  9  c,  n. 
1 ;  2  Saund.  46  6,  n.  7  ;  *Tidd,  9th  ed.  588 ;  Steph.  78);  upon  [  *717  ] 
which  judgment  error  will  lie  (Longvill  v.  Thistleworth,  6  Mod. 
128  ;  London  (Mayor)  v.  Gorrey,  2  Lev.  142).  Demand  of  oyer  cannot, 
as  a  matter  of  right,  be  entered  of  record  unless  it  was  regularly  made  ac- 
cor^iing  to  the  practice  of  the  court  (Goodriche  v.  Turley,  2  Cr.  M.  &  R, 
694) ;  and  if  made  out  of  time  he  has  no  right  to  call  upon  the  other  side  to 
counterplead  (lb.). 

If  the  pi r.  craving  oyer  of  a  deed,  &c.,  do  not  afterwards  set  it  forth  in 
his  replication,  &c.,  the  deft.,  in  his  rejoinder,  &c.,  may  (if  he  wish  to  have 
it  set  forth)  pray  that  the  deed  be  enrolled  and  then  set  it  forth,  or  such 
parts  of  it  as  relate  to  the  matters  in  dispute  (see  Smith  v.  Jennings,  antSj  p. 
716).  When  the  deft,  pleads  a  deed,  and  the  pit.  craves  oyer,  and  then 
without  setting  forth  the  deed  on  the  record  replies  non  estfaciumy  and  adds 
the  similiter  for  the  deft,  and  delivers  the  issue  with  notice  of  trial,  the  deft. 
may  return  the  issue  and  pray  that  the  deed  may  be  enrolled,  and  if  pit. 
afterwards  proceed  to  trial  upon  the  issue  as  originally  delivered,  it  is 
irregular,  and  the  court  will  set  aside  the  verdict  (Smith  v.  Jennings,  supra). 
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Form  of  Remedy  and  Pleaflings,'\  The  observations  already  made  as 
to  the  form  of  remedy  and  pleadings,  for  the  recovery  of  money  duo  on  a 
bill  of  exchange,  will  bo  here  applicable  {ante^  p.  447,  et  seq,).  The  statute 
of  3  &  4  Anne,  c.  9,  made  perpetual  by  9  Anne,  c.  25,  puts  promissory 

(«)  3  U.  S.  Dig.  p/  256 ;  2  Sopp.  U.  S.  Dig.  p.  602 ;  I  Ana.  Dig.  p.  403  ;  2  Id.  p*.  310 ;  3 
Id.  p.  372. 
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notes  made  in  England  on  the. same  footing  as  bills  of  exchange.  As  to 
notes  in  Scotland,  see  Milne  v.^raham,  1  B.  <&  C.  192;  2  D.  &  R.  293. 
As  to  what  is  a  good  note,  see  Ch.  B.  328,  329.  In  Heylin  v.  Adamson,  2 
Burr.  676,  Lord  Mansfield  declared  that  though,  while  a  promissory  note 
contioues  in  the  original  shape  of  a  promise  from  one  man  to  pay  another, 
it  bears  no  similitude  to  a  bill,  yet,  when  it  is  indorsed,  the  resemblance 
begins ;  for  then  it  is  an  order  by  the  indorser  upon  the  maker  of  the  note  to 
pay  to  the  indorsee;  the  indorsee  becomes,  as  it  were,  the  drawer,  the 
maker  of  the  note  the  acceptor,  and  the  indorsee  the  payee.  This  point  of 
resemblance  once  fixed,  the  law  relative  to  bills  becomes  applicable  to  pro- 
missory notes  (Ch.  B.  330). 


Precedents* 

Payee  against  maker  on  a  note  payable  generally. 

[Commeneemetil,  ante,  Vol.  I.  pp.  445, 911.]   For  that  whereas  the  deft,  on  the 
day  of  A.  D.  made  this  promissory  note  in  writing  and  delivered  the  same  to 

the  pit  and  thereby  promised  to  pa^  to  the  pit.  £  two  months  aA,er  the  date  thereof, 
which  period  had  elapsed  before  the  commencement  of  this  suit  And  the  deft,  in  coo- 
sideration  of  the  premises  then  promised  to  pay  the  amount  of  the  said  note  to  the  pit. 
accord iog  to  the  tenor  and  effect  Uiereof.  {Aad  a  count  on  the  conndention  or  debt  far 
which  the  note  was  giten,  and  a  count  on  an  account  otated,  and  conclude  as  <f  me,  VoL  I. 
p.  465. 

Payee  against  maker  of  a  note  payable  at  a  particolar  place. 

[Commencement^  evpra,]     For  that  whereas  the  defl.  on  the  day  of 

A.  D.  made  his  promissory  note  in  writing  and  thereby  promised  to  pay  to  the  pit. 

or  his  order  at  (Messrs.  Drummonds  and  Co.'s  bankers,  Charing-cross)  {om  in  the  note^ 
£  two  months  after  the  date  thereof  which  period  had  elapsed  before  the  commence- 
ment of  this  suit  And  tlie  deft,  then  delivered  the  said  note  to  the  pit  and  promised  him 
to  pay  the  same  according  to  the  tenor  and  effect  thereof  but  neither  the  said  (Messrs. 

*Drummonds  and  Co.)  nor  the  defl*  nor  any  person  or  persons  on  behalf  of  the 
[  *718  ]    deft  did  or  would  pay  the  said  note  although  the  same  was  duly  presented  at 

the  said  (Messrs.  D.  and  Ca)  for  payment  thereof  to  wit  on  the  day  it  became 
doe  of  which  the  defl.  then  had  notice.  {Adda  count  on  the  comidention  of  the  note,  and 
a  count  on  an  account  etated,  and  conclude  as  ante,  p.  717).  * 

On  m  note  payable  by  instalments  for  the  whole  sum  upon  one  default. 

[Commeneement,  ante,  p.  717.]    For  that  whereas  the  defl.  on  the  day  of 

in  the  year  of  our  Lord  (date  of  note)  made  his  promissory  note  in  writing  and 

thereby  promised  to  pay  to  the  pit  £  in  manner  following  that  is  to  say  £  part 
thereof  on  the  day  of  then  next  £■       other  part  thereof  on  the 

day  of  tlien  next,  and  £        residue  thereof  on  the  day  of  then 

next  and  that  in  case  default  should  be  made  in  any  or  either  of  the  said  payments  theu 
the  whole  of  the  said  sum  of  £        should  become  due  on  demand.    And  the  def u  the  u 
delivered  the  said  note  to  the  pit  and  promised  him  to  pay  the  same  according  to  the 
tenor  and  effect  thereof.    And  the  pit  in  fact  saith  that  aflerwards  to  w't  on  the 
day  of  A.  D.  default  was  made  by  the  defl.  in  the  pu ^  .uent  of  the  said 

first-mentioned  £        in  the  said  promissory  note  specified,  which  had  then  become  due 
and  payable  whereby  and  according  to  the  tenor  and  effect  of  the  said  note  and  his  said 
promise  the  defl.  then  became  liable  to  pay  to  the  pit  the  whole  of  the  said  sum  of  JC 
in  the  said  note  specified  on  request    {Add  count  on  original  consideration,  the  auount 
eta  ted,  and  breach,  ae  ante,  p.  717). 

First  indorsee  against  maker,  payable  generally. 

[Comnitncement,ante,p.in.]  For  that  whereas  the  defl.  on,  &c.,  made  bis  promis- 
sory  note  in  writing  and  thereby  promised  to  pay  to  one  £•  F.  or  order  jC  two  months 
afler  the  date  thereof  which  period  had  elapsed  before  the  commencement  of  this  suit  and 
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the  iaid  E^  F.  then  indorted  the  said  Dote  to  th«  pit  whereof  the  defl.  then  had  notice  and 
tben  in  consideration  of  the  premises  promised  to  pay  the  amount  of  the  said  note  to  the 
pit.  according  to  the  tenor  and  effect  thereof  {If  there  be  any  debt  independent  of  the  wAe 
hetweenplU  and  defL  insert  a  count  for  the  same,  but  othertcitf,  at  mostt  only  insert  the  ac- 
count stated^  and  breach,  as  ante,  p.  717.  As  there  is  no  privity  of  contract  between  in- 
dorsee and  maker  of  a  nete^  it  is  not  nsual  to  add  any  other  counts,) 

First  indorsee  against  maker,  where  note  payable  at  a  particular  place.- 

[Commencement,  ante,  p.  717.]  For  that  whereas  the  deft  on  &c  made  his  promissory 
note  in  writing  and  thereby  promised  to  pay  at  (Messrs.  R.  and  Co.,  bankers,  Lombard- 
street)  £  to'E.  F.  or  order  months  afler  the  date  thereof  which  period  had  elapsed 
before  the  commencement  of  this  suit  and  then  delivered  the  said  note  to  the  pit.  But 
neither  said  Messrs.  R.  and  Co.  nor  the  dcA.  nor  any  other  person  did  pay  the  said  note 
altboogh  the  same  was  presented  for  payment  thereof  at  the  said  Messrs.  R.  and  Co.'8 
when  the  same  became  due  of  which  premises  the  deft,  then  had  notice.  {Conclude  as 
ante,  p.  717). 

By  executor  or  administrator  of  payee  against  maker. 

[Commencement,  ante.  Vol.  I.  p.  1123.]  For  that  whereas  the  deft,  in  the  lifetime  of  the 
said  E.  F.  since  deceased  on  &.c.  made  his, promissory  note  in  writing  and  thereby  pro- 
mised to  pay  to  the  said  E.  F.  or  order  £  two  months  after  the  date  thereof  which 
period  had  elapsed  before  the  commencement  of  this  suit,  and  the  deft  then  promised  the 
said  E.  F.  to  pay  him  the  same  according  to  the  tenor  and  effect  of  the  said  note.  {Add 
a  count  on  the  consideration  of  the  note,  and  account  stated,  laying  the  promise  to  the  de- 
ceased, and  conclude  toith  the  breach  at  suit  of  on  executor,  and  profert  as  ante.  Vol.  I.  p. 
1124 ;  or  the  breach  at  suit  of  administrator,  and  profert,  as  ante.  Vol.  I.  p.  1134.  If  it  be 
material  to  prove  a  promise  since  death,  frame  the  dedaration  accordingly,) 

By  executor  or  administrator  on  promise  since  the  death. 

[Same  as  in  last  precedent,  to  the  end  of  the  count,  and  then  introduce  as  foUows ;]  And 
whereas  also  the  deft,  in  the  lifetime  of  the  said  £.  F.  on  d&c.  aforesaid  made  his  promis- 
sory note  in  writing  and  thereby  promised  to  pay  to  the  said  £.  F.  or  order  £  two 
months  after  the  date  thereof  which  period  *had  elapsed  before  the  commence- 
ment of  this  suit  and  then  delivered  the  said  note  to  the  said  E.  F.  and  tiie  said  [  *719  } 
note  being  and  remaining  wholly  unpaid  and  unsatisfied  he  the  defl.  in  conside- 
ration thereof  af\erwards  and  aAer  the  death  of  the  said  £.  F.  to  wit  on  &.c.  promised  the 
pit.  as  executor  (or  as  administrator)  as  aforesaid  to  pay  the  said  note  according  to  the 
tenor  and  effect  thereof.    {Conclude  as  ante,  p.  718.) 

Indorsee  against  indorservof  a  note  payable  generally. 

[Commeneemfnt,  ante,  p.  717.]    For  that  whereas  one  A.  B.  on  the  day  of 

in  the  year  of  our  Lord  {date  of  the  note)  made  his  promissory  Dote  in 

writing  and  thereby  promised  to  pay  the  defl.  or  order  £  days  (weeks, 

or  months,)  after  the  date  thereof  which  period  had  elapsed  before  the  commencement  of 
this  suit  and  the  deft  then  indorsed  the  same  to  the  pit.  {or  and  the  defl.  then  indorsed 
the  same  to  one  E.  F.  and  the  said  E.  F.  then  indorsed  the  same  to  the  pit.)  and  the  said 
A.  B.  did  not  pay  the  amonnt  thereof,  although  the  same  was  presented  to  him  on  the  day 
when  it  became  due,  of  all  which  the  deft  then  had  due  notice  and  in  consideration  of 
the  premises  then  promised  the  pit  to  pay  him  the  amount  of  the  said  note  on  request. 
{Conclude  as  ante,  p.  717.) 

By  payee  of  a  check  against  drawer. 

[Commencewent,  antf,  p.  717.]    For  that  whereas  the  deft  on  &.c.  {date  of  check)  made 
his  draft  or  order  in  writing  for  the  payment  of  money  called  a  check  on  a  banker  and 

directed  the  same  to  Messrs. {as  in  check)  and  thereby  required  the  said  Messrs. 

to  pay  to  the  pU.  or  bearer  £       and  then  delivered  the  same  to  the  pit    *  And  the 

said  Messrs. did  not  pay  the  said  draft  or  order  although  the  same  was  then  pre- 
sented to  them  for  payment  thereof  whereof  the  said  deft  then  had  notice  and  in  consi- 
deration of  the  premises  then  promised  the  pit.  to  pay  him  tlie  amount  of  the  check  on 

request.    {Conclude  as  ante,  p.  717.) 

« 

By  bearer  of.  a  check  against  drawer. 
[Commencement,  ante,  p.  717].    For  that  whereas  the  deft,  on  &c.  {date  of  check)  made 
Vot.  11.     '  48 
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hit  draft  or  order  in  wrkin;  ibr  the  payment  of  money  ealled  a  check  on  a  banker  and 
directed  the  said  draft  or  order  to  Messrs.  dLC.  (as  in  cheek)  and  thereby  requested  the 
raid  Messrs.  &c.  to  pay  to  one  £.  F.  or  bearer  £  .  and  then  delivered  the  said  draft  or 
order  to  the  said  EL  F.  and  the  said  E.  F.  then  duly  transferred  assi^rned  and  delivered  the 
said  draft  or  order  to  the  pit  who  thereby  then  became  and  was,  and  still  is,  the  lawibl 
bearer  thereofi    (its  m  the  la$t  frecedtML^from  the  a9Uri$k  to  the  end,) 


Evidence. 

We  have  already  seen  that  bills  and  notes  much  resemble  each  other, 
and  the  rules  of  evidence  in  support  of  an  action  on  a  bill  will  be  here 
applicable. 
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Ths  cases  on  this  subject  are  collected  under  title  *<  Bills  of  Exchanos,'' 
and  will  be  found  in  Vol.  I.  at  pp.  477  and  527. 

Effect  of,'\  A  protest  is  of  no  efiect  in  the  case  of  an  inland  bill  ( Windle 
V.  Andrews,  2  B.  &  Ad.  696).  But  in  actions  against  the  drawer  or  indor- 
ser  of  foreign  bills  a  protest  must  be  made  (see  Gale  v.  Walsh,  5  T.  R« 
239) ;  and,  in  the  case  of  a  foreign  bill,  notice,  unaccompanied  with  a  pro- 
test, is  insufficient,  unless  the  party  to  whom  it  was  given  reside  in  thb 
country  (Robins  v.  Gibson,  1  M.  &  S.  288) ;  though  he  may  be  absent  at 
the  time  of  the  dishonour  (Cromwell  v.  Hynson,  2  Esp.  511).  In  giving 
notice  of  non-payment  to  the  drawer  of  a  foreign  bill  (and  one  drawn  in 
Ireland  is  a  foreign  bill)  resident  abroad,  it  is  sufficient  to  inform 
[  *720  ]  him  that  the  bill  has  *been  protested,  without  sending  a  copy  of 
the  protest  (Croodman  v.  Harvey,  4  Ad.  &  E.  870) ;  see  further, 
*<  Bills  of  Exchanob." 

The  protest  made  by  the  captain  of  a  ship  is  not  evidence  of  the  facts 
contained  in  it,  either  in  cases  of  insurance  or  demurrage,  &c.,  {ante^  p. 
242,  and  Vol.  I.  p.  945),  though  it  is  both  usual  and  more  safe  to  make 
them.  But  it  may  be  read  for  the  purpose  of  contradicting  the  captain's 
testimony  (Sorat  v.  Porter,  7  T.  R.  158;  Christian  v.  C^mbe,  2  Esp. 
490). 

In  an  action  by  indorsee  against  payee  and  indorser  of  a  bill  of  exchange, 
drawn  in  England  on  and  accepted  by  a  French  house,  both  pit.  and  defl, 
being  domiciled  in  England :  held,  that  due  notice  of  the  dishonour  by  the 
acceptor  was  parcel  of  the  contract ;  that  the  bill,  being  made  payable  by 
the  acceptor  abroad,  was  a  foreign  bill,  and  the  lex  tod  contractus  must 
therefore  prevail,  and  that  it  was  sufficient  for  pit.  to  show  that  he  had  given 
defl.  such  notice  of  the  dishonour  and  protest  as  was  required  by  the  law  of 
France  (Rothschild  v.  Currie,  1  a  B.  43). 

The  statute  2  &  3  Will.  IV.  c.  98,  after  reciting  that  doubts  had  arisen 
as  to  the  place  in  which  it  is  requisite  to  protest  for  non-payment  bills  of 
exchange  which,  on  presentment  for  acceptance  to  the  drawee  or  drawees, 
shall  not  have  been  accepted,  &c.,  proceeds  to  enact,  <<  that  from  and  after 
the  passing  of  that  act  all  bills  of  exchange,  wherein  the  drawer  or  drawers 
thereof  shall  have  expressed  that  such  bills  of  exchange  are  to  be  payable 
in  any  place  other  than  the  place  by  him  or  them  therein  mentioned  to  be 
the  residence  of  the  drawee  or  drawees  thereof,  and  which  shall  not,  on  the 
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presentment  for  acceptance  thereof,  be  accepted,  shall  and  may  be,  without 
further  presentment  to  the  drawer  or  drawers,  protested  for  non-payment  in 
the  place  in  which  such  bills  of  exchange  shall  have  been  by  the  drawer  or 
drawers  expressed  to  be  payable,  unless  the  amount  owing  upon  such  bill  of 
exchange  shall  have  been  paid  to  the  holder  or  holders  thereof  on  the  day 
on  which  such  bills  of  exchange  would  have  become  payable,  had  the  same 
been  duly  accepted.'' 

Stamp.]  By  55  Geo.  III.  c.  184,  Schedule,  part  1,  protests  are  subjected 
to  the  following  duties : — Protest  of  any  bill  of  exchange  or  promissory 
note,  for  any  sum  of  money — 

Not  amounting  to  £20 2$. 

Amounting  to  £20,  and  not  amounting  to  £100       •        .  S5. 

"            £100            «            "        £500       .        .  5«. 

^*            £500,  or  upwards    .....  105. 


PUBLIC  COMPANIES. 
«<  See  Parthbrs." 
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